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,4, NUCLEAR REGULATORY COICIISSION *

C>2-.

- - _ _ _ ,c
3 :

*

In the Matter of : Docket Nos.D 4
L.' : .

TOLEDO EDISON COMPAtTY and : 50-346A -

5 CLEVELAND ELECTRIC ILLUMINATING CO. : 50-550A.

. : 50-501A
6 (Davis-desse Nuclear Power : ;

Stations, Units 1, 2 ane 3) :
~

7. -: -

.

and : -

8 . ~ - -

CLEVELAND ELECTRIC ILLUMINATING : - ,
,

,J
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'

:.ce;
s

: 50-441A .e5 f. %
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r# <
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The hearing in the above-entitled matter was
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' " '
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reconvened pursuant to adjournment at 9:30 a. m.,
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17 -
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( ,- .

3
Abraham Gerber*

O 4 (resumed) 11,643 11',662
v.,

5 Dr. Joe D. Pace 11,681 11,686 11,732-

.

6

7 -

. ,

Exhibits For Identification In Evidenea |

8 --

1

'

!
'

I

9 Applicants No. 190 11,681 11,632
'

(Testimony of Joe D.
10 Pace.) '

4

:c11 Applicants No. 44 11,637
- .+ x

.

>-

12 Applicant (CEI) 65, 66'and 69 11,736
'_

_ . , -
s;ng .:.c

: n. - -

g 13 Applicants No. 191(CEI). , il M. 4 s

v_/ (two-page letter,
. { Ej',,' Q

*-

14 dated Feb. 20, 1976, -

s -

with 12 page enclosure, #
-

15 from Mr. Guitini to -

Mr. Reynolds)
,

16 11,749
'

Applicants No. 192 s

. - 17 (two-page letter,
dated Jan. 14, 1976,

18 from Reynolds to Hjelmfelt.) a ~ ~

19 Applicants No.193(CEI)
(letter dated April 13, 1976, !

-

20 from REynolds to Hjelmfelt) $_
" *

21 Applicants No.194(CEI)*

* '

(letter dated April 14, 1976,-

22 from Hjelmfelt to Reynolds.) "

D,
.

-

23 Applicants Exhibit No.195,.

deposition of Wayne R. Milburn,
,'24 August 13, 1975.) "
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'

| .
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1 E E E 1 E N, T_ S, (Contd)

Exhibits For Identification In Evidence2
\

AppHcants No.196(W3
(twcr-page letter, dated

,

O 4 April 18, 1975, from Wayne
Milburn to Howard Shapar,) 11,749. /

Applicants Exhibit 197
*

(letter dated April 16,-
>

6
1975, with eight page '

attachment, from Thomas7
Cooper to Howard Shapar.)* =

8 '

Applicants Exhibit 198 -
,

### '9 -January 15, 1970, from
St(fanski to Howley.)

-

a
gg

,

'-
Applicants Exhibit 199

.II - haemo dated July '15,1970, '
'.

-

from Bergman to James.)
.

"

m' .
'

Applicant's (CEI) 200 *hU 2(one-page ' letter from -

- Gaskill to Garfoli, Oct.
- ;14

1, 1970, enclosing two-
page letter frca Howley to '

:0
Bergman dated Sept. 30,
1970, and two page memo

16
from Bergman to Gaskill M |
dated Sept. 30,.1970, and

!I7
eight-page outage report.) " '

18 l

Applicant's (CEI) 201 i
(Three-page FPC order"
dated Jan. 10, 1972.) "

.

20
Applicant's -(CEI) 202 E'

(Four-page FPC order, dated
II'

May 30, 1972.) "
. .

22 Applicant's (CEI) 203 -

bw (one page emergency -

23 resolution, Cleveland City.

Council, dated May 10, 19.76.) .;"

24
,. ,

--.,

- - w'
,

~
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1 EXHIBITS: (Continued) FOR IDENTIFICATION IN EVIDENCE ~

.

, .

Q 2 Applicant's (CEI) 204
(Ordinance No. 1389-76,

3 from three pages of Cleveland
,

City Record, May 26, 19767 11,749
|

.

4 i

1Applicant's (CEI) 205 <

5 (1973-1978 capital
~

l,

improvement program of 7;<''

6 Cleveland City Planning '9;

Commission) "
'

7 -

'

Applicant's (CEI) 206 [. 4 )* "
|8 (1975-1980 ' capital improvement

_ ,

program, Cleveland City
'. & '

9 Planning Commission) -
.

" '

. ,

'., b{-ff tto Applicant's (CEI) 207 "

(Report and reconnaisance
i|r .r

of MELP, dated April Kop.x
4

'

'
5e

26, 1976) "

C, R+
--

, :. . v,
12

. W '2Applicant's (CEI) 208
_

13 (Three-page letter from _
-

' (g C;4

Kohman & Jackson to Forbes, ' %|A .jjp'

h T :gdh,s

34 dated May 4,1976) "
",4fa ;v

w:r
15 Applicants 209(CEI)

' ' NC'-

(a 3-page letter, dated jn
16 August 28, 1975, from Kohrman * ' -

and Jackson to Forbes. ) N
,,

17 ^?'

'~

Applicants 210 -

18 (3-page 1tr dated Jull J'
:

July 11,1975, from Glaus, Pyle n
19 to Labas.) f-,, ,

. .,

! 20 Applicants 211(CEI) rpt from -J'

Ernst & Ernst, Financial Analysis
,

- 21 City of Cleveland t '.
'

. .

dated May 29, 1975 M--
,,

22 ' gS' '
t

Applicants 212(CEI) FPC Complaint - l' " f'

23 FPC v. City of Cleveland) F"''

||,,,

;f' .g,

24 - >:.
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g If I can't sign the stipulation, because I }.[
~

'
,

2 determine the fa t in the stipulation are not true,
-

i

,
i,

~ . .

3 then I believe the manner in which the Department should

O 4 Sro= a t *a orovia vide =c *a -a'e "o ra, eviceace |

!
.

5 through testimony or documents other than through Mr. iTnito. ,
l

6 .If the Department belioved what Mr. White was ['|-

' ~

~| |.

7 testifying to was erroneous, they were free to cross-e:e>H na , )..
;. .a

8 him en it.
.. <

|

. ,: > -,,

9 CHAIRMAN RIGLER: Our inclination wculd be to'
. i

' '

\
*

.

10 sign the subpoena *, and then allow you to make a coti.on- 7 |
*

.. -

39
to quash. Perhaps I'should hear from the Department first.

.x 2..

12 It seems on preliminary hearing this moming that there :nay , , .g
'be ,

be some merit to your position with respect to using thisj y}.

- 13
,

s
, #.g.y w

5714 as an attempt to reopen cross-examination.
,

~ - g ., s
;; t .

My . inclination probably would be to sign the _ { ' '|.
'

15 .

subpoena, to permit you to move to quash, in the event en ( _-10
.,..

k" %z

acceptable stipulation cannot be worked out.
_. kj. .wg

.

.S : wo r % e Board's18
1

a n a e n e sWng of de sspcena is not: 19
,3

-

~

a pro forma event. Under the rules the Board has ;g ,

discretion and can require the party seeking the subpcona-

- 21
m

-

to make a certain demonstration of relevance of the testimony.

. 22

b. being sought. -
'2-

23 ,

1-

.>

HCAIRMAN RIGLER: Well, that is true. I-et us,44 _.
~ 4 ,'

@' reflect on this[before we deliver the subpoena. i
.-

-

.-
-

. ,
_

.

.., y , .-.

' ' Nb{;f,
_'

.-

' ' '^. _ , , e.

J.
''

'. og;;-+

..
-., , , , ,,

,
'..: t s+ ~,

,
~

^

'a_~ :g,

,,www 1
I- ; | ,. .,

'

\

~

7'
' ~

_

_
. $ .[j

* #
< , .;eg. . . ,p =;. y : w p ; m ; ~ . m , _ r ,

.
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1 In the meantime, does the Depart:r.snt have a - '
.

gi:~, - 2 response? ..

..,

3 MR. CHARNO: It certainly isn't custe.7.ary
.

b, 4 to rebut a witness' testimony through his own rebuttal
i

. 5 testimony -
'

6 I don't thirkit constitutes an expansion of the' ],

7 cross-examination, and I don't think it is improper in any
~

. ,

- ,. ,

8 way to do so.
,

, ,

. ,

"i9 I think Mr. White is the witness most centrally
-

. . - J

10 placed, and the one witness who, standing alen, could provide,

11 the testimony necessary as opposed to calling a number of f
. . ,s

V A

12 witnesses from different places. . ie ' ,

c::;, w: w.v. ;,
,c' , .r ;

..

>
.

.

y.. '9S1 ' .gg 41;13
,

,
i - m, v .T, ie . <

, , * " h
-

'
,

14 , .y - 3;
.

l. . .

~
'

15
~ <

~
.

16 i-
...

9 %

17
.

18 .

l19 '

. .

_

.*

'
'

. 21 f
.

~
.

_
.;

it
. s ,

Q, -
, . 3 f'] P

23, .

.

- 3.
.

24 . - .

|_{-1 f .,,
'

.
. < ,

-

.
- ; y;81s . / . .

.

> v ~ , . - . : -- * .2 sI
., . , . ,

_
.g,'b Ny 5 -

-

,

'e ;< Ji> k *
'

~

**" s
. g

l 6
, x;

,
i a 4

'

..t e.s
1

d.
.

1.- y. s , .s . - ,'j -
^, , ,,

. v 3
- g<._

'' : r . ' y.? $).g,' :te[ U,' '-~ T. ,'. f ' v -s,
-

'(4 . . ,
n ' y+ ~ , ,,

, . , * #9 . . > g; c m . +; gy;{_j. g, ;x
-

7-q, s- . .s . _y.y , e . . mm q. gy~, g. .e . g,.
~ i c. . . -
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w v
me'. 1

arl 1 CHAIRMAN RIGLER: The question to */hich he would -
i

~ .:

be asked to address himself is what was the 'first delivery $i 2
i-,

3 date under the Buckeye agreement by which Chio Ediscn delivered'

4 power.

. 5 MR. CHARNO:. No, the question 13 Mr. White
.., r n.

6 testified on cross-examination that the' reason that Ohio "

a
.

;

-- 7 Edison service area cooperatives 411d not receive p.ower }
'

_

8 from Buckeye until 1970 was because the Cardinal facilities
. h

_( ~

9 were delayed and there was no power avar.able to any Buckeye 'c
,

y

10 member cooperatives anywhere until 1970. ge
r

11 The record as it presently stands shows that in 1968[
s.
< sg , , _

12 cooperatives outside of Ohio Edison's area did receive power ' I..i ,
^ .

24 uL
TL -

sg3 @ . from Cardinal and the question becomes one of why there vac'M kg/,
t; - m-

t. . qs &u ( two-year hiatus in the receipt of power by cooperatives in. ,% i.s,p. _ w

15 Ohio Edison's service area. ~

..

-76 Whether that was due to a delay in the Cardinal '~ +,, . .

17 plant or whether that was due to the conduct of Ohio Ediscn.
,

em /

18 CHAIRMAN R"GLER: What is it that you are asking
,

N

19 Ohio Edison to stipulate? - ''
. .

20 MR. CHARNO: As to the dates that certain contracts
i

-

-21 were entered and that power was delivered in 1968 outside of . f
. .- ,

22 the Ohio Edison area. *!...g y
e :: .

\ . o. . n
i. 23 CHAIRMAN RIGLER: Well, we will hear furLber argumend
(

.

l

| - 24 on the subpoena, if necessary. It certainly seems to me |. wf-
' '

]i - ,

~

% h~h, that these are factual areas that are readily ascertainable. j ~"#
,

.- 25 ,

.

. - - - -
_ , . . g

_,- a.- 4 1." ~ ' '
'

A s
,

'

' , *,_
,

"4'
, ,,,

r + L , .' ~ ,, , },' y|
.

*'
s

' ,

* ;.g . - .m , x> '. , . -g - t,-Y I'#*
.

A. ,.

,[ . k ,. . -* *
"

'

t; [ '' '
~ #

[ - '
t

.~ _~ .
--

t .. e
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1 I cannot imagine why it would not be possible .

2 to stipulate if you can exchange documentary evidence withv
3 the Ohio Edison people. I can't imagine there would be !

.

O. 4 dispute on the facts. If you have contracts that reflect

- 5 certain dates or if you have evidence that power deliveries
2 ,

N 4 1
.

6 were made on certain dates, I would think you would stipulate' -n
,
.p ..

,

- 7 to that. 4 -g
;. ', %

8 MR. CHARNO: That would be our hope. ; a. C'
,

. y
9 MR. STEVEN BERGER: One further cc: ment, if I may.

|c
,

10 As I stated in my statement, I certainly am trying
. ..

. ;

;y to ascertain whether or not Mr. White testified in error with ;

. sc . ,

r, ,

12 regard to that matter. If he did, and the facts are other . a ;
,7p.y ntx.c ~

|

ts wise, I can assure you that Ohio Edison will enter into tlSe atA e.b-.

'
' _w) -

. >a.
-

14 stipulatien. -'
-

' .~-N.-% J
?dn !
, , ' "EQ. ) e, '

w
15 My nly p int, as I indicated, was if the facts J.' (

-

-s

16 are n t as set forth in the proposed stipulation, it is
.

'
,

y, y - i

inappropriate to call Mr. White. There are representat.ives ig
1

18 'of the co-ops originally on the Department's list. There |
1

~ -
^

-

1. . .

19 are documents, I am sue, the Department may want to put in |
.

20 f r purposes of establishing the facts, but t'r. White is not
.

the person to do it. F-

21
. .

- 3
_

~,.

CHAIRMAN RIGLER: We understand your position. ~

)
,

22T
<

-
'a --

,

'

\MR. REYNOLDS: I would like to interject another23.

i
.

.matter, if I could. It goes to the question of the Board'as ~ -l' i24
9- * l

to the schedule next week. We are at the present time endea ri a2s " . .
. : 1.

., + 3 , . ; , yh
_T'' .

'

|; 2-? ~., . ,
,

, . + ma'

. -
,.

~, . _ ', ~ '. t
*

* * ' __

,'ff.

%g g ~. _ ,. Tl }p|:|7
'

,
. .,: ,

.

1*
_

4
-

u,'.: . ,- , ? > w ,,.J y , , -p . em, e; ; - . [ p?Ocd~M*>i-);pd
,

<. ..;.., . ,
. .o .,,,
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I to obtain an additional witness who will be able to appear - i

h=.
'

'1 and authenticate the Pennsylvania Economy League report and
t

3 be subject to whatever cross-e:: amination the other parties
.

O, 4 wish on that. score, and tentatively I think the witness
J

.
5 will be available.on Monday the 21st, if the Board can meet

.

,

n' y
*

6 that day. t' #

7
-

MR. CHARNO: The Department would-strongly oppose "
g

.
_ w; -

8 any further abridgement of.the 10-day notice rule. ~We |~

,

' request '1: t
9 will present today, should Applicants formally /to bring a witna is

m

10 in, a subpoena duces tecum addressed to the Pennsylvania iw- .

. t ~~ -
.

11 Economy League. It would be impossible to do cross- ,g j
pq. , ,

12 examination of the witness without receiving the documentary..
~g , ,, |

'
- e .

13 materials requested under that subpoena.
- nk??;.

*

}, -yg@gt
7.y

x;; y .)>

'

14 .We should have opportunity to get a return on that{ _7,7y
3. , ,

15 subpoena prior to the time the witness testifies. 'yf L.c.
:,. _

16 MR. LESSY: I note the original Pennsylvania j, f

17 Economy League study was included with the documents handed ~

'

18 out for one of Duquesne's witnesses, Mr. Fleger. The .t

'

gg document was not used during that examination. No substitute"
.1

.
'

was provided in accordance with the rules set: forth by the20
1-s .

.
. 21 Board for notice.

,

..7- .

'
.s . .

' w*o

22 CHAIRMAbi RIGLER: This would be a witness who y
"

23 would testify as to the authenticity of that report. - ,. .

.

y MR. REYNOLDS: That's right, and as to the
.

g--
,

,
, ,

,
a yy, 7: ( -y

h membership of the Pennsylvania Economy League and the ,' .hk .25
~

a - "
* '

I 4~ '

. , ' _ . . - - *'
,

, .; s A .,4. e -y.+
, , , , . , , . , ?; |.y. .;; '^

~ s' %;q.d *;| ' [[ >e s . ~ =

' f. - V ~ ' ^

- _ , , . . . , , n : .-m"ksy : ;.,,

t t * #
,

'Ej
* .'.e -# ' (- '3, ,,. gg:,,e

- *, _ -
,

3 |. .v.s-TG-a Qy n , j ' ''..
-%2 ^+ ~ y a me ~-3 . .

? ?.:

- n ~s

-c 'A'. + ? ~. 3 ' .b - X f '. ?& i f,. _

yo' ~:g,.-

~: . -3: . % . , i . g_ + y,yag: j''jf w: y,3_
^ .

[, ? N m''yifp W:?ffy
.

> ~ '

. ; n
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q ly ;

.1 extent to which - and address the allegations to N

( 2 Duquesne Light's' purported influence over the activities
b

3 of the Pennsylvania Economy League. '

|
.

() 4 MR. CHARNO: Would the witness be in a position
,

,

. 5 to address the preparation of the study in question? S |
-

.
%- k i:

, . -

6 MR. REY:iOLDS : Our intention is to bring in '? [
,,

~

*

. 7 the gentleman who prepared the study. ;)* 7pr |
., ;,

8 CHAIRMAN RIGLER: The Board will discuss ~ it ,fC . :c
, s

,

7 \. .

a, . .
9 either during the first break or during the lunch hour. .Y.v I|

cw

|-n ;

. '

10 At a minimum, I think we would adhere to our
.

-. g |
' 24 1

iXS & )
11 10-day rule. Whether it would' be possible for you to [y M

, w. & ,

y s |
:

12- Present a witness at all, I don't know. We will consider it.1, .g. .
1
'

. n. ,,auvis 'M
,

,e. ,
- vw,

13 )MR. LESSY: I note in addition that such a witnessI D: . .A 7. c,g. w g a
&p?

,

.'j , . a 4%4 ,

14 was not, according to my recollection, included in the '*WM p:.mm'ri

* .;c _ + p f %1 <. '

15 filings of Duquesne Light for their intended fact witnesses $.
*'
..n

w4 %.
16 in the list filed before this hearing started. f b

m
.

~y. .;,
,

4.. ,;y
17 MR. REYNOLDS: I'm advised that the gentleman was

~

* _m.Q. ;N.~

.%"y .r-

18 listed in the list of witnesses.
. 'yn* -

~s

' M.-

' D. W,1g MR. LESSY: What was the gentleman's name? :
v .

_
I 'l ,.E(

%w

20 MR. REYNOLDS : Mr. Emery Sedlak. 7' '

. .

[f f'
#

21 MR. LESSY:. Can you spell the last name?-
'

3 w, t
. . , , v y r, . %

22 MR. REYNOLDS: S-e-d-1-a-k. '' ']Q ( - 9;: q~|;
'

_ 23 I suggested the 21st only in that Ihave the i,a

.
, ..x 4, ,

24 impression that the Board hoped we could close Applicant's j'y' j'
.

v . ,;. z ,. .

~

y- ,y en- - .,
,

-

25 case as soon as possible.. 'g- . . ;' ',
, f,y g, w;Q?

.

, ,
- b,

.. . , ..
. s: . ,c ,.&

'# #
.

'( h[2 . ;34 '+ F, , . . '
,

,-
,, ,

,' ,
' ' .,f_

g,
* . . . ,

'

G- w
' s s.

. , f|y ,
r

n<.% sw
' ^

' , + , , " . , ^ ' {,}'' y L. W
* _

,, - ,,> .

*a ;wrL'. gg, . . - , , .;., * s
~ , ,- , ' ' '[ 3

I ,.y"' y ' , 7
.

' , . z - . - ' A,< . . Y. . (Sn.HQ,""'#$ @A ;.
4 .,,.,',s.'n.,<,, f '*P <- . ~ 3 ,,,

- *C ,4 .% -

;. ,, . 5NNk kk,A | $ Nb *D-;T. 1f.%'~ w - sLh., f'; '

j' hf
s' "e

, . .
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c3f'm
I CHAIRMAN RIGLER: That's correct. That is

. ,

> - u
.

*

;% c 2 one of the disturbing things about the request, that it comes -

,s..-

3. in at this very last minute, so to speak.
.

O 4 MR. LESSY: The other possibility this brings *
%

-

up is if in fact the witness is called in defense of5
:

Mi-
''

6 ouquesta Aspinwall, we would have a rebuttal witness -: ,7
.-. . ,

7 on Aspinwall to bring up.
, ,j1, ;

c -

,

8 MR. REYNOLDS: I understand that. 3 " }',

-

4.,

.c .

9 CHAIRMAN RIGLER: The Board will discuss it. ? '.
.' 6 9

, : :. . e.

10 Whereupon,
,1 * ..

y
T._

' .'..

11 ABRAHAM GERBER .,cc. 3~ ;, 2 .g,

12 resumed the stand as a witness on behalf of Applicants and, - - ',fi_ . ,

~ $:pw. w .%g:w@
r

m w
13 having been previously duly sworn, was e:camined and

p)=..)'b. p a; m.
. n ,,~ ..

14 testified further as follows: , lN99 - ^45r- * ' m;:w .;

W9h A
15 REDIRECT EXAMINATION (Ccntinued) WM -

. _;3 g-.

,3

16 BY MR. Rh"INOLDS : ~ '; M'

,

,w-

7 , r..

g7 Q Yesterday afternoon when we le ft off, I believe '

. - n

18 we were in the middle of a discussion relating to your

19 reference to destructive competition as it appears on page "

.,

. . , #,.

20 9 of your direct testimony, Mr. Gerber. '
.

.

21 I would like to ask you whether you distinguish --

,

'

between predatory conduct and destructive competition?22 -

g m . , , c. 4-A Yes, I do. e'23 Q,
a,

'

24 Q Could you explain to us what your distinction is "

, n ' u ,.h' c ,:.
, ::, - . n.

4

3
' '

.
,

- * ,

4 between those two terms?
, r < . <

. n dc- _2
- 25 - '

.

, e n .-
" " 41 @:'. -

,7
,

'

,-,
,

1- .

' 4 . .6,; ~;Qq~g p ty* , ,

L . :s.:y;:j'j[ 3,.
- - .,

,

*|4 .; V. *M Q-': |jk.'i
~ 'v . y , , ,.f*L, ,

-

''

^f'p ' * [- j|, ' Q,.', ,-. '' * 'w-,. , , e. . g_,_

' ' [. I . __ ' '' * ' ^" '_.; -
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I A Yes. I think in part the confusion arose because ,A.
~

h, 2 I was asked about practices that I would consider .,

(..
3 destructive competition and I was trying to develop my view

.

A 4 of practices at the present time, and I was also mindful of
V.)

,
5 Dr. Hein's testimony regarding what he called the destructive '

. - S6 competition and really would be more appropriately referred ... ;

!. 7 to as predatory practices. % |
o s

8 The distinction I draw is as follows: g .c ,. :,,

_ ,
'

.

.-9 19 The destructive competition I had in mind was c Q'
10 the kind of circumstances within an. industry such as capital ?

w

11 intensity -- inherent in the industry's character, which ' '
I

.

. +,;r ,.

12 leads to economically appropriate competitive responses f 3*

_ , qx p-

. - ' v u+ iv. -^ 13 which ultimately result in the destruction of the competitors <

@v _ %, & cu .gW-

7 pn
- ~ a ".

and are of such nature that in th'e electric industry, at '.w:o T, :: 1

_ -

14
. e - .#
v

15 leas't, as well as some others, have led to a policy determina- r-

16 tion that competition would be undesirable and regulated ' :. - _

4
-

. . .a s

17 monopoly would be appropriate. 'S
*

18 And this is what I had in mind by destructive
~ e

-
,

19 competition.
, _ : ;

* '

'
20 Predatory practices I would view as those practices

21 to whien I referred yesterday, which would be economically-

. . .

22 inappropriate, designed to drive a competitor out of business '

23 and some economically inappropriate or unfair means.
'

~

, ~
.

.

,

'

yd 3 y
_ 7;.4~

; , ...& ..- n -.

.: ,. . , ,

\ >h' : d. ^
'

~E i. ., ' . , 25 . - . ..J,
' , , ,'' ' ' "2

4 ,
,

'

,
.' - r ,,; -, -

. -

-, u.a
\

, <R * *r
.g , + r ,' l !

. _

y-
. g

fe, |'' Nhj. _ as
,. ' ; |

_

|. h
L, .wfi, I

e
, . . .a u 4 s,3; 4Ly,,

' #. ~ .. .* * ^* ,,.h
_

* ; ,.'. $ - z .

+,

** k'-

_
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I .. #

S4 g Do you have a copy of yesterdcy's : . f'h? 2~*

bwl
2 J |

~
!

transcript in front of you?.

( '
,

3
.

I' m sorry , I do- ' t.A.

4 MR. SMITH: Along that line on page 11631, beginning

.' .:
. 5 at line 12, I think there is an error, either in the way ~ I

.

'

3
E.

6 n
phrased the question or the reporting of it. 1. %

,

. -
8

7 On line 16, where I -referred to the demise !
'

.

,q. x;
'-

8 . . . ,

of competitors, I intended to say " inefficient." y< ,
'

a .. 1
.:

9 MR. VOGLER: Could we have the paga? ,I [ ',
; , <

10 HR. SMITH: 11631. - dj 7
,

,
,

11 MR. REYNOLDS: Let me return to that in a ."i+ns .,
c; . . ,
*t

12 minute, if I might, Mr. Smith, unless you want to follow .A t-

-
. . .L ,. % 9 9 4 .

::: c:.r; w:13 up on that. -

r,a&nt+ % .
,

A- ,

1M.|:Mq b
? J,.3 %, ,$y14

, .. ..

Perhaps we better make sure the witness *
- . .

;;e ,

- . . , - m,, m
15 answer ocuported with your correction. - ' 4@' "

. - : o. .c
,:

16 BEfore I do that I want to follow up for a . ',1, g

17 minuta on this. c- E' e
a C. .

18 BY MR. REYNOLDS: 1 ~'
._ ,

19 S Look at page 11469, the question and cnswer
' ^ '~

.

20 I.beginnini at line 15. When you just now indicated your
'

21 understarding of the term predatory practices and referenced 's -

- 22
.

. . .- .

._
your earlier testim, did you have in mind the activities J

, 1_ d.
23 that you referred to on page 11469, in ^.he answer beginning '

.

24 at line 18 and carrying over to the next page? , y . j;. #(. ', ,

~ ; . s y g ;; ;w. , ,s '

'w ^
s i ,

'' * .'s.
v '. fa kr' ' *

' ', t*;' ' , ,

Q, w

,
- . ;. _ < .- , . e . .x.w 4 n ... a: s .a,

.. . ~ . . . ,

e ' . 1

, <- ./ .".' v,p,. d}. -
y

'' . i ,.
,,f*> i' , c .r- .- .

,,,;... 9; 4. -

,

. a. 3 ..,.,s,,
~ * u

. ,y- . . - , p..
rJ, ~[' .

'. , : s y[~
r : t < ', .

yg
?.. g ; , 4 gg;y g. s, ' ,g, *fy*

. e .;s.m au_ . ., p y, , , 2, '#

, _ .y - ',3
- . . , .y,=- '

~

- ' .
< "; y .x <(,

_ ,

3 . .h .. . h ._ y ._ e-

, .

a~ % -/m; / .. p gyj g .f J ';c y , ; .g + - >;7G ;;_ *e i ; 'y: ws& &; ya ,,y .M>, , . -; :
3,
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SS g A
,

I would think those are predatory practicas.
' '

bwl .
"

.

2 Q. Would you then explain to rm, if you will what ;-Q
P, ;

competitive processes you had in mind as being prasent in3
.

the industry at the time you were referencing in you-
'. 4
i

testimony on page 9, when you talked about intense <

.
5 ~

,

dest-uctive competition which led to the intense destructive
'

-

i 6

competition? -

7,

'

A Well, I was refer &g to We daracteindons
8

.--n-
of the industry which I had described earlier in that

9
,

answer that began on line 7 of page 8.
- -

10
3

And I had in mind the situation in which there ,

11 c !
* . . . . . .

' ' ~ <"was duplicative competiti'on.
12 ,

. g.A .m

-- --That is more than one utility serving the wi.fm.M
.'

13 _

: - %pp .
y"i ;w~

same area in which because of economies of scale,
14 w+' n$y vs.

and particularly in those circumstances, short-run e:enomies ,
3

|15 , . m,
,

,,
of scale, that is with very large capital investment, the

16 .

incentive to retain customers, even if prices are drivan

down to incremental operating costs which led competing

utilities to permit service, for, example, to deteiriorate .

,

'

in an effort to reduce costs and be able to competa

'

in terms of price - more effectively. ,
,

,

- The destructive financial impacts, the impair =ent
22 '

-

!C* of the ability to finance at a time when the industry
'

4 3
23 s

~ '

generally had difficulty in financing, it was n c
'

|

| 24 _3e e.
.

;
- < s s; . tr

- s.- a.t
- in its earliest days at least an industry that was viewed.N%!s' 25 . -".; V',

,

, j;;.i_ ,
: ;-~ :

s -: - . y -7 3 . n _ _
. .

f 1'

i - .- 1 . .

. , s .-p[.
4

' ' -
3 t

, ,

~

'q .[ f s_ , .) [ ', ,. , , , g g.g" g.gg''.* - ; . .r 3

_ . --.4 : y. . ,.y.c ., y . .;g .m n, ,.
.

, ,. ,,



-_- _..m...__.._._ __ . _ _ _ . . _ . _. . .. . . _ _ . . , _ ,

.< :. ,

: 11,g 47' ' -4 ;
', i-

hw2 'd.
O:p.

24
1 as being a prime investment. .

e

2 ' It is these kinds of things that led to the d2 cision f

3 that regulated monopoly would be preferable to this kind
I

-

h '

4 of competition which ultimately led to the destruction

.

of one or both or more competitors and the emargence of5

e n..

6 one supplier,in any event. . ,;. ~7 -

s; .y

7 Since there was going to be only one supplier, f J
.

..a

8 the policy determination was that there should be a regulated ,

- , e.i. ? i. . -

9 monopoly j) 'f '
;

:. . ,_ #.;

10 g And this is what you intended to convoy, when you. .

* ,t ..,

-- w

11 made reference to destructive competitition at that point " i.r*
qy -

. .-. :. a-.

12 in time? "3G f'
. ;:. s g :.,

b13 A Yes, what I intended to convey was'that the 3
. D?m. sy-

14 competitive process itself, given the characterizatica of ib
a*' 1-

T :.,,

15 the industry would lead to a monopoly supplier in a given 1 y
y
.- .

16 area. , ,7,, ;f
.- v

,

9 -

17 G Now, yesterday, there was soma discussion witht ..- -
?J'

,,

- n

18 respect to eptions available to small municipal syntaes '5 7'
w.

gg as alternatives to building a 100 megawatt coal unit. x y
-

, n
. < ...

20 Do you recall that? 'f s

;
I ~

;; 21 A Yes. .,.

;
~

22 B. I believe you indicated that the other opticas

O i -
-

| 23 were the ownership participction in a largo nuclear unit ' f 1

|
.-

,

!

24 or unit power purchase of an amount of power cut of a
-- A( J .

j...

w Q,.. _ . . -
-

-

aaar unit, 'or the purchase of wholesale power; in that [.., . $.;7' nitr25 ,
-

- - ; g:c. a>
" ,' .i< { p ..g%
W

,

'

,

|' .

p ,;&$|d
, *

[ = '~ - ,e i t. u . , ,

'
., , ,., ,

2 J&- _ ,|- % ~ _ , -
~* '

~
,.a. ;,,

,- p - y; -

- 3 .
. ;s ; g ,n-~

,.

o;-, | ,? ?,|W~'.n~_.Q y _ S ? a[' .,
' '

f[A
* ; . :,~ , ,....,,

,
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e s ,,

z .:: r \
.. g5 ' t(bw3 correct? -

- , ]W:nB M |
g

, .. f,.
A Yes. '

S
'

'

1% g ,

3
_

G Are those three options.available to entities
'

in the Applicants' service areas today?
'

4
'

A As far as I can determine those three opticas '

5 |.m,-

- are available to the entities in the CCCT area. .

<J

6 * , - e %. |
-

iw
O Now, the Chairman made reference to some testimony .

_.

7 .

_[w
~:.

.

in this proceeding by Dr. Hughes, and I'm paraphrasing, f{'
,

8 ' . ' . ' ' ~

but I believe his question was whether you agreed that ~'s. g

", .M if
. e -9 . e. 7,the municipalities in the area or the small municipal , 3.7 i"

10 . ,~
:

system should have available to it various options M %{ ;
11

. v. 6 1
~

without regard to whether the competitor, investor-owned $. 9
12

. , C' . .iwt
'

<

utility believed it was desirable for that municipality - }'tg Q< 13 -- -

- ,, . ' L .. q, r gM W
. , m. -

'. to have the option or not to have it.
- , ~ ~UJS.; .?c!.@il

-

, ,
'

1;

>,.s -,

14 -
,

. am ,

w" ",.=

MR. LESSY: I believe. that is c. mischaracterization |
|15 ''w % '-

of the. question and answer, Mr. Reynolds. ~ " ''
.

16 ' Y- -

MR. REYNOLDS: I haven't charactorized the ancwer. - ?
,

17
MR. LESSY: I object to your question as stating '

_
'

10 '

incorrectly yesterday's exchange between the Witness and the ~ S*

19 ' * ^'
-

.
=

Board. :B:,.
<

, .

20 '' .

CHAIRMAN RIGLER: Sustained.
,

.

~

:- 21 Ui 4
, MR. REINOLDS: I will try again.

- -

, .,. .c

~

-
''' . I was not trying to mischaracterize the

a <**.4

c gi
.

s~

Chairmaa's'. tuastion. t. ,~
-

. e
24 h #-s '

' i y ;I believe that it went tu .your. view of' 1:he 3 J7 .,.(e *~,

m . ,
,

>..
.

'
.

2
-

-

.

!
- 25 ' . 2 4M -

._ desirability of making available to other electric systems s. 6 'c J~
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1 whatever options - let me put it this way - ~; , |.,

-
+

Q 2 no, I won't - whatever options were aval'leble in 'the industry
. .

3 without regard to one entity might feel to be desirable
.

,
4 for an-entity exercisieg the options to want.

.

5 5 - #'
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1 O! AIRMAN RIGLE?.: That is not yet.
~

4
q arl
W. 2 MR. REYNOLDS : Maybe you can help me. i
s.

3 C11 AIRMAN RIGLER: It as making available options
.

(' 4 and allowing the companies selecting between and among

5 these options the freedom to make the wrong choice or to
~

'

.

; p.+
_

6 make the less desirable economic choice. 4*

:5.

7 Where your question went astray was that these - 2.

~

.

;;, -

optionshadtobe"identicaltothosaofallothercompanies'[ >8
'

w

9 in the industry." We concentrated on the desirability of. ; #|:_
sn
''

.

- e .

10 having a range of possibilities available and on the antitrust- . 1.
'

;. . < .x
11 policy of permitting the celector of the option to choose

3.. . j1''
.% 4:

12 the,one he thought was appropriate even though . (Ig A
- y_ f r:9f% %.

.g 13 someone else felt another option may be preferable for him.4 % $
! -

.

"M,ff: %.y ~W .- . . . . ~ . %'

BY MR. REYNOLDS: >' h 7;h14 ,..npg x~.

QQ. .3 . . ..

15 Q All right. Do you recall that?
, ;] {

, s.
,

16 A Yes. 'T J:R
~ m: 0,

17 Q In response you stated at 11,571, "I agree it h
18 would be undesirable in most cases to arbitrarily limit

~

.c
- .-

.
,.

19 any particular parties' alternatives even if the choices .?? ,4 ,
.

20 they make are wrong."
.

~

21 My questian to you is what did you mean by the -

-

.
. . , ~ ,

22 phrase "to arbitrarily limit' in response to the question? ' k N.
- C; ' e >A Well, I deliberately, very deliberately used # -

23. . ,. ~~
x .y

iy the phrase "to arbitrarily limit", and I emphasize the words _. . ~- si - . ;, .

- - : .u .
-

- ., . ww:
: . p

w;-
-

" arbitrarily limit" because I had'in mind that there are . M: w v .M,
-

25 - s., .- .
.: . -> . .

.. ,

.
. < - . -m y 4. , . .

:= '' ? | Q,, *
e t
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. s. m . :2 ,+, , ,n.. ~.
- &.mjV A NA' , < %, x% .- t, na?.4.

- > c -.
f h/|,[;[ k.--

q ;1. g;r w .
.

_

,

*"{ c.h -{ ^* t r f E. ~ ' t " , 9[ [c. g" ' % 1,. j *()'_. [; ''*

- - - - (
r - <.; s

.f .

'.-_r ._ .
...



__- _____ _ _ _ _ _ _

. . _ . . _. ___ . _ . . _ . . _ _ . - _ . . . . _ - . - - _ . - . . . . . . . . -.. . m-_

;

y'+Q' . >
. ,

> y
ar2 x, 11,651 '

p.
1 &conditions under which it may be appropriate to limit Y-

;
u

M 2 %.

Y.
options and I think I even followed that statement, further

3 down on that page, with an example, line 22, where an

4 entity has a range of options involving only that entity's
5

.
own action, it seemed to me a second entity should not - %

.
.c --

,'

6 engage in behavicr that would restrict that first entity's
f

7 options. Where the options involve action or participation _ . ' ',

2-.-

8 by another entity, then there are circumstances in.which ' ~

3 ,.
. , _ _ .

9 it may be appropriate for the second entity to - not to 4
, . ,

10 take whatever actions it would require to make the first ;' 4.-
;L|..

11 entity's options good.
-
-

,

,-

12 That is if the first entity wishes to exerciso , i , i.)
- : ~.' !$ 35

e'~4
ancoption which imposes an undue cost burden without adequate'

7| E
13

4; - ;y ,
w. +a

14 compensation on the second entity, it seems to me that would'' pr :
Nht,

15 provide a reasonable business reason'for not making the first T'
p

,
-

16 entity's option feasible. M
.,

-

.

17 N IRMAN RIGLER: Suppose that the exercise of
-

: .

18 the option is done on terms that are fully compensatory, but
-

p

19 that the net result is to enhance the ability of the system r;e .
. t.: .

20 exercising the option to compete with the other system.
.

. 21 THE WITNESS: If the option is one that provides
_

~

terms that are fully compensatory, the fact that it affects22 ;

2b 23 the competitive relationships ~is probably not sufficient ~ ^

-

x, , +
y reason to deny the option. '

h
.

,
.- & gj

'
p thy:.

25 .The one area where I think there may be some @'- :'
~ ,

*
-

- q%, .
w .;,,

-
+ s "' ~

7| I- A ', ~, :
_

.~%.

. . 4 u . - _. y, :.2

. I. , j, ,
.

-'s.
/ _

.c , ,;y , . ,u - .QY ~ ' ' '
*

'' A hd t.c . ,
* . s 2 * ! o

.- ^ -,

t-:-$-e;1 .
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-

t> q.

,

;g- q
1 exception to that, and I'm excluding now any other . i y

.2 x
2 policy considerations that Congress or regulatory agencies '

-

3 may impose -- the one possible exception to that may bc
.

4 where the exercise of the option is to provide the entity
..e

,

; .*

5 seeking to exercise the option with an opportunity to exploit,

u~, .:'

6 a subsidy without necessarily making any contribution ' 4

7 other than the exploitation of the subsidy. If in order to- ,.a. a
- y. , r~ . . .

8 exercise that option it imposes obligations on the other
.

D
. . . w ," +

w9 entity with whom it may compete. " ,y ]m-

7 ;;;. w
10 CHAIRMAN RIGLER: Who makes the judgment as to . ~f3

&

WN d
t v, -

11 whether unfair advantage is being gained by taking
,

1.a r
9' @
# 7,s .

12 advantage, let's say, of a public law or public policy? ". *[ d'
w+ a:n ; q-

. 4as

g 13
-

THE WITNESS: Well, it seems to me that is a y@ jy '
M -

- qu f.g
g]?

- o
14 policy judgment that some governmental body would have to.make, 1

y . .m., w. ,.
;.

15 a determination on, possibly a regulatory agency, or court or[ ]
5 0

16 legislative body.
..

T~

,
,,

.

j7 CHAIRMAN RIGLER: But we are discussing whether
, )#

i

.-.;,

18 or not some intervening entity should deny the availability i
a ,

gg of the option. You suggested one reason the intervening
.

c.,

'

. -

. . \
. ~

20 entity might deny the option is because the availcbility f |
- i

21 of the option really turns on some public subsidy. 7- m
'

-

y #s e.wn;.

22 Doesu't that put the intervening entity in a ^ "
.

~

E it
j.'b position of judging or second-guessing this public policy? N23 t

- -
. s

j

g ,THE WITNESS: At the very least, it seems to me. ,
N I

p.
. 'y -

. . .. . m. v..h the second entity would have the opportunity to test that' , ).4 p~ ,25 .
' * * . . - .

..

h. !

., ,

.?._. )g .'
'

. ,
.-

, '
' *'* '#. [W, J\,. , 5%ap

^
, - . f., f ' w.? ' '* ,| a * . 5. * ' fY'

*

< ;.9 e. -
-

,; u ~.
-- r, , s'

, .' , . . ,
>

. 's s.4, s i. .<.''y* *

i,, ".
,4, w ;g.,"

* ' g!5 - a. t
.... t.4

,

". u m - > .

. . t) .-
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: . .: ;
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% CHAIRMAN RIGLER: By denying the option?
3

. THE WITNESS: Possibly by denying the opr. ion
4 and bringing it'to issue. Because given the subsidy, '

..

5
.

*

-
-it unbalances the competitive relationships and tends to - ?L

. s ~

w

6 ''g- Q. ~
s'

CHAIRMAN RIGLER: Wasn't that judgment made
- ,, u

,

A -

7 %h.

by the legislature or commission or whatever bcdy at the time ."
,

~

-

8 -

they made available the subsidy? ~ . L : a s:a .

- . [ 7.EE w
'y,

9
THE WITNESS: There are some behavior -- for::ss .of'

'p- e-
' *,

:p
10

. .

: 4 :~.! $behavior on which that judgment was not affirmatively $ 37
.s .

' ,::g
.11 expressed. ~ ' m.

12
- ' c .,N ?si W. .

p ;.

>c g; g,
. . For example, where access to that subsidy requires 'M -&,

w
n.U- ~ -

y,. &$& %13 wheeling, there has been no affirmative Congressional or3MM ?*
,

~., ,.

..g @ @Yf de
+

14 ._ n

legislativeactiontorequireprovidingthat' service,whather[4 [,
,

-- w,p e: x15
..

it.be from a subsidized so,urce or not, and in fact, my- - < . w
Mg |

*

79s
tmdarstanding is that where that question has arisen, and 1 : [ {!

16

.

yc-
.

,

-

. e -
;417 the question of whether it should be in legislation to r-; s w!|-

.

, . :- V. ;
18 require such wheeling, the Congress has ref4 sed to

- i; . x. . j j
,

. - .w . ;
19 sn ,

.
incorporate that in legislation. So that it would seam that , *

s
,

S20# , hat.may be a legitimate issue.on which the entity . _t
V :g . . .

* . - x
21 being requested to wheel might want to have heard. N):.? ~-

.4' .- ,

22
.~:-6, .BY MR. REYNOLDS:

;
#, ., --

s. -
.

.

,',

,

> m .,.n ... . .
*

.- 23 Q . Mr. Gerher, yesterday' in response primarily to a
. .

[.:

24
- . ' ; :L_ =..

' s

[.
. ..

A
y

- question by Mr. Smith and'I think also'during.the course ofIt- # ~ "
: .- , , . v - - .w:s 7: nn . tL -

, ,.. + .

.C' F -25 'i n w;7 7;some. of the other testimony, you discussed the role of '"yR ef
Q|

( ?: - . r .a - . ~ . w: 9,Wv. .: ~
'. . . . .m - v - T:.
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: e , ~ .
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't
I competition in this industry. Let me ask ycu, at the wholesale ~

'

4

h 2 level, to what extent is there competition between investor-
N'

3 owned utilities and small municipal systems in Ohio?
.

{. 4 A I think there is virtually none.

5 Q You say virtually none. Would you please
,

,,

, .
. ~ .

6 explain to us what competition you consider there to be? '_ '
.

.

7 A The competition that there is consists principally,
.

,

.

.4-
8 I think of the potential of a municipal system, municipal f' ,,

a m.,
s r

9 distribution system or generation, partial purchase system,-
,

,a m
.- ~

10 installing its own generation to replace purchases from
. ..

f:7 , ' .
.t .,r,
., .

11 existing suppliers. U, ,
; . ::. r

12 MR. SMITH: May I hear that answer, please? , [f.3
m.,

. ?;
-

,. ,s 3

... . .: - 'r ee r.

13 (Whereupon, the reporter read from the-
', J ,~1 ",@Sa@+.e> , ,

,
. . % - c 1p: )

, ;i; , "% ,, QAri T n't p; )
~45: |

*
,

-

14 record, as requested.) - . "i:Q'
- .

. -, w
. ~ . .c .;

, ,

5
+

15 'BY MR. REYNOLDS: . .f Uw sp .'

> x: w. . , . . .
.

,

16 Q Why is it your conclusion that but for the eJ 6 |
-

y y; |
37 situation where a municipality has self-generation, there

.. 9, -
-

- ,u -,

18 is virtually no competition at the .14holesale level?
- a &

,
!

-
-

19 A You mean competition between -
, [.

,

; -
.. .

. ...

20 Q Between investor-owned utilities - - _|'
,

> a. . .- J

U '.21 A And municipalities. Where a municipality '
.

,

.,: v
.

22 Provides its own generation entirely and can install ~
m';.

,

{
..

'

23 surplus generation, it can then seek new markets, wholesale I,' l.

- ..

markets. -

,. 1 .m . . 4. ---.
-

24 -
-

. , , . , m. - 7e
. ,

< . .-
- + -

.. ,
.

*_ .. p .j;_ 17 7 ep,
- 4 :

- r.e ( } 7 Where it is fully a distribution system, or only [3 7
,.,

, J
,.'*

. . ' 25 ,
.< .

. ..
. .m . ,%-

. , ,

*,'
,. 4 '

^'

'[* 4 .~ t / h
3 %w 3 ,,, ,J*, 4

' ~~^ * ' ,
' , ,, g 5 -

''y- _ .u_~
*
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,
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. ~h+> .or6
I a partial generation, partial purchaser, it does not , y. .:

2

.

[.9:I #. _'h

(, 2 have the power supply that it can offer to a wholesale t
-

v -

3 purchaser. -
-

.

4
.

Q Why do you say it does not have the power supply
> - .

. * r ",

,
5 to offer to a wholesale purchaser? - p y

s.n x.
.

o m6 A If a wholesale -- if a municipality purchases my }, m, -

7 all its supply at wholesale, then it has no - by definition y,

qw~
.

e
8 has no surplus capacity to sell.

. G :'d?
.

.

- wam ,,

A n p y9 If it buys partially and supplies from its 'Q ,

,
1M s# . ~w- 4 '

10 own generation partially, then to the extent it increases j] ,g~
. .;,a i

-

11 its purchases, it would reduce its generation presumably [ ( l

becaus's the purchase would be more economic than the genera 4A.
.

i
A.~.~

.
. - .

'
. .m. ,

12 g c ., ,

-

w wy. y],h. z ay. . . . ~; -
.

tion or else if it fully loads its generation, it would ~ Jg) 1 TV
re. ; r. s. .

13<
y, = na .n.

-

; <. a ,.-
. -

.

14 just purchase an amount equal to the difference between 9}jh, :p*'
;, . 9. , p..

. .: + +NdT
: WN-

e,,

15 its own generation and its total needs. *'

o'
uc .w-

.~.as -t

1G To the extent it would want to purchase in K ?
.e

: ' cW @
17 excess of its needs from its wholesale supplier, there ' ' j'7W 4

.y-.

.+..Y., '*
~ . ,

18 would be no basis for competition since it would bei

: ' AR _

-c /
, - -

gg purchasing at a cost from the wholesale supplier which ,,S-
-

.
..

,;,

20 the wholesale supplier could supply directly to the potential ..~
, -

1-

c

21 buyer in'any case. - '
s a .. |,,

.

- y '. |
.

. ' x- 1'

.-.

! 22 So there would be no basis for competition. K. gi '> ...

,

%, :T ''

23 MR. SMITK: Mr. Reynolds, may I inquire on that., ^ -
.

*R q.-p.s,.

, 24 Point, or do you want to develop it further? ,

g<g 4,

, . , .
.. - ; 3q g g.; - r,

'

| -" . MR. REYNOI.DS: I was going to continue, but I wilf [?25 -

-
, r c . .m* .

5[f * (.; g g; 4t
- ' ~ , . . 3, .

, ,.
,

,,
.-

* -

s. .y. . . a, ~ . - +
.,r

,>

. :y p
4 c. . s ... . ,
p, : . . .4 g- .,, * .,- m ,-

,.- s j

(b. M " @ ,. y[.j;;~
,

, ' ~ _.} | 3 !?> . EY. '[ ^
i

* ' '"
; .|33, -'

,

* .

, '

.a n, ' . 7 .'|^, ~~ ' j,- . ;!.'. .; ,., . . F ,, , ; &f68.'fA jQ. - r .: ;j. ,,
- ~ <

%.b.

- ..
, - & , s;.%' Q[y W. 9 ,1 iyh y ,.. f. y[ y,_.

'

.

-m

m. m -.. - 1 -- .- -
' } .4 ; . 9.;. 4.j W O. J pn - f_f % ; @s a.
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" . . . 41 defer to your questions first, if you want. Why don't . 9/
.x.m

.c 4 2 you proceed? ?:Y
3 MR. SMITH: Did you read or were you present

. ; ,

4 when Mr. Firestone testified concerning price squeeze ,'

5
~

'
problems in the Ohio Edison territory? li

-

13,j- 6 MR. STEVEN BERGER: Mr. Snith, are you
-

.
. if 7

,

7 referring to Mr. Wilson?
'

,
_ c.

* .

9 MR. SMITH: Yes, Mr. Wilson. ' M. 4. ; -

*C,', , ~) ; . - 4} j,, J -

+
9 THE WITNESS: No, I was not, but I did read'the .h .

. , .

M 2$-
to transcript. .-Q Sc
11 MR. SMITH: Do you agree with.his analysis of ' |%.

~'

- em
I .;e,

~12 the potentials for municipalities to buy from Ohio Edison %.,

. . 4%{4 $'

. 13 and resell successfully to industrial contracts? 1 ." r/> l5M #9s 3 idirA. 4.49
*

, <
3

-- . .A .
.

..'
'

14 THE WTTNESS: Yes, I do. We have done similar [y Q:.-' '

' 'y y;,.

15 . analyses and it is the kind of analysis that he provided O'

,

,w

IG that is required before one can determine whether there is a~ ,.

us

w ,

17 price squeeze. % .

J'J
'

y w.

18 -. MR. SMITH: Is thati consistent with your ;
, . ,

19 testimony here this morning? Isn't it your testimony that. *

' * lg

20 there is no basis for a. municipal to purchase from an ' '

21 investor--owned utility and resell in competition with the I
..

. ,' ,
- 22 investor-owned utility?

_ .q.7 ], a, b. ..

23 THE WITNESS: No, sir, my testimony this morning -

,
'

,. .
'

y is that there is no basis for a wholesale purchaser from b
x ;s 4g. . . -, < -

.

. .-..- ,

.,.3 ,

, 25 an electric utility, a bulk power supplier, turning y.f 9 ;

,

si ~
, ', , .

' * + ' x. v.

u' .
-

.

'- ~

Y
f: f'

.
.

- T :s.
~around and then competing with that wholesale supplier for

93

. _ . .

(M? 4,,c n- , . -x ,
- ,.

T : )n. Q. | ? ' ^
t - ~% e '

'3 J ' ; * ' \ *.O s
" '

t C, i * : . .: j ! '+.
.

-

,..
. ,

s;W ..
f.. ;.y: .y 3 . 25

iQ. -

;f x . ;-
'

:,.;7" h y' 5,,Q' e.e w ~ > mj 74 ' ;. : , g saf .e.y :. . ~
.- . -

,

; u -:- ;
-

y ;. n;.>+
- **
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v.I wholesale customers, because the wholesale rate at which

'Q..,g
.

.
2 he would buy from the supplier would be equally available "

,

3 to the potential customer he is thinking of serving.
~

Q '4 MR. SMITH: I see. I didn't understand.
}

4

5 You are talking about three levels of selling
..

- '

6 potential. From generator to customer to customer
~

O. s. .-

:
1

3,

7 for resale. ^'d
. . . .

.

sf. . . :::
8 THE WITNESS: Right. . #

4 q.4,,

4.g What we have been talking about is the possibility ( b.
. < s. ig;

1 .-

10 of a wholesale' customer buying something above his needs for :
, . p. .
''t N

11 his own retail customers and then in turn selling that to
_

.

;s #
12 another wholesale customer, who would resell that power W4 .+,

..m M el W, .

-

13 to the retail customers.
'

hh ~,'Ib[ 1 N.h
f.-..

N, , * c - :x
n'' )au$, . w m' * Qi *. , . , . . . ---]

.j
.

.
w

-
' ' '

''s- .-~
: That is different than the kind of analysis 4 $$.2_ %v

-

..

14 .

' ' ' .
.

- .w ex ;y
_

.
, - ,m

. _.m:..
15 that you were referring to. % J;.

.4,

3.w , > y - ge

m-

16 -MR. HJEIJ1 FELT: Might I ask a clarification yj' 7
e, . .

a.- 79
37 question? %

'

,

, - . _ .

3... -

18 When you were talking then about virtually no ,,, ,

jg competition, you were talking about the wholesale market? ~ ~

,

-w,

3,

2o THE WITNESS: Yes.
~

-

BY MR. REYNOLDS: 3.i21 .

3.. e. ,

..

.

']"
. r

22 O What if the municipality made.a unit power .<; ', '

.

,
* .- w.

23 purchase of power from the nuclear plant which was in excess ..
. e. p .

,

~

17
.-

- ,

. ..|
c a>

of its needs?
..

yj . i.,
- 'g , ,

'''
3 e n, ., . M,.;. ,

-. s
,

. ,.
.

. .. a= - ' c .- w
..

-

2s If the wholesale customer mada a unit pore.r..~,',aA G ?4i- . -,v- .,
, , , .

._ _ y% f'% :
* s' r a .

, . ',$.g < ~ . . ,
..

,
,

** q''"- ^ ., s' 'se
9- . , y '; , -f }, R f %y[~ .; s..{ a j

.
,

.
f _ ,* W ' ~ s

~

4 . , ..-:. c
- .'t, ,

. , ..
4'' p

. f ^" + * iq| ./ , u - , p' . - ~.J'. .R 3de

_-f %
,

, g *
9 ._ . _?

' .$ $),. y.f t' . ,(
'

-* . .7 -t, ;N y

'

s : *-

- - -
;g , . >,

.c4 g;+i.y t 7;L
%.

^

'
.. - *-
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2

.c; y ; g Nr
1 , t, s

-

J
4 ,_. .

;. ,. , < 3Q; g gjykg 34
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- 2 1' - *c
i ,,

.h
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-?b ~,
I purchase, there would be no basis for competition because 'p;,

\.
.

2 the co,st of the nuclear power then would be identical [
'

3 to the cost to everyone else who obtains power from that
'

.

.

4 particular nuclear unit. -

<

. 5' In fact, given that the cost of nuclear plants 1 r
_ 4e . . . .:

<
.

. . . w . t.-

6 being added today exceeds the average imbedded costs and i 1
-, ~

..

- 7 wholesale rates are determined on the basis of average . , . y. ,[_ .
.

. M. &
imbedded cost, power purchased on a unit power basis from aj4~6 ;;p8

r
, c,.s., ,,.

9 nuclear plant would have to be sold at a higher cost than
o@ 4

u.

. , , w
10 exi' sting wholesale rates if it were to recoup the full cost of-

333-

~"

.%gz

11 that power. y J.'s A
"

.
_

,

-

- n.. .r. .h.-
e.

~ a a

.f. >4+ . . 'td 9 11
.

-: ,

.n.r. 4, *
~

n.[O pp
:

~
~ ''t - v, .

r . y * ;. n- W ' p: tA.- e,
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~
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3 x
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,

-
-

3 ' J.%
10 % '. u ? :

., ,

19
= , $.: . <

O

'_':w.-
.. A
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r a e, _

...r. .

. ' ' . , . .
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'*
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bw21 subsidy or financial advantages, whatever you want to call .f
r

f'\
'

@ 2 it that the municipal system would have conpared to the
N-

'

3 investor-owned system.

4 0 Would you look at page 11631 of your transcript.

5 Mr. Smith has indicated at line 15, that the word " efficient" ,

a .a .,

6 should be " inefficient" in that line. ' ' ' . - . ' ~ 'a
,a, .e

7 If you will read your answer and indicate whether, .,
.

-

8 you understood the question as it has been corrected now ,j,_ 4y
m. y

. if 1
-

9 in giving the answer therewith. . cm
,

-
.

a
:y3...

10 L The word - [[' f-

.-L:
, - . #

11 G On line 15. The line is "demiso of efficient f
#., r,; :,:,

..

m.
e-. . ..-

12 cor::petitors."
'

s j. ; ., j
,

- - - ~ -: Q(pdf& ;
,

,

4W% M
.

13 It has been corrected to read " demise of
. ,-

~ ~ ~ n.,'m: M&k %, ::'

<g ;x
14 inefficient competitors." I'm really, for clarification C.%ps V

. . g,

' - @ %.D7D,. . %;

15 Purposes, asking you if you will read your answer to assure g -

.:, .u

16 us that it conforms to a response that would be given to the
s. n, .. -

17 question as it has now been corrected. -

- :;:
-

,

< 2

18 A Yes, as I recall this exchange, I ' understood " ,.g
-

.
.

.

,. 9Q6 ,'-tg the word .tr. Smith used was " inefficient." y

. - - .

.,: n,. . a. ,

20 That is the way I heard it, and that is the way
,u .

%

:- 21 I responded.
. ,,. ',,

,

. . . .;
a,-

.

s

22 It is the transcript that is incorrect. , A ~.7 L
e: ,

- A e' . - .

23 MR. REYNOLDS: ' met is how I understood your ]
\

-

. .,

.

. .A
.- - 24 answer to.-

, , - , _ . ~ & > J; g, y-. , .

-

, am

(Q'
. p[%, Np,y |y;[h.w['

' ' ' T''f,- .

.

'

25 g |g I don't have anything further. [ ' jN i
~ ,

'

{,'.
- ' T r, A- w, , . .

;, . . ;,
,

.- -

..

P.
# 'y ,.

.
,

9 h,
.,..: r. .,

T - # ./ '4
#
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bw3 I MR. CHARNO: The Depart:nent has limited ' Y l
2 recross examination. -

\ ..

3 CHAIRMAN RIGLER: While we are clearing up the
.

A 4 .y way the Witness answered, can we check sor.athing. ,
-

.,
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~. u.11 '11,662 . . .-

m
.' u. a: :.n, x.arl 1 CHAIRMAN RIGLER: On the question pending on page f

.. -e 2 11,605, we have ascertained that line 25 is incomplete 'i - E
,

w

3 and two words should be added, those words being "were less."

.e 4 So that the line would read, "During the isst 50 years
.

.

.

4 4.
5 during which incremental costs were less." - u.

w..
,- . . :.:. . .v,w i. :

-

.

6 My suggestion is we all pencil that in, in the ;; -
'

- ,

+ , .;;,; ,

-

.- 7 present transcripts and the reporter will arrange to have the[ ~)
k-

.

,f(
P

' -'

- .E;9 G8 record copy corrected.
, p%x.

,.J-. ''

9 Mr. Reynolds, did you locate your transcript 1 "|7- *N"

.un m n,4,, s;;-
10 corrections?. e cl ia %"

- AsgG ;b'

,< s

11 MR. REYNOLDS: There are several. I think most':x.C.t l' "
.n

r
'

WWh.
'y12 of them - -

.-. .a e n-
:.9:ygjg; gr

.

, .
- g' , .

;, ;-
.

.-

13 CHAIRMAN RIGLER: Let's not worry about the ...,f. my %g;:
.

,-

1+ . . , , , .,, 3 y
. .... -

73. y
14 inconsequential one. ' [ \Y 3)h [k'

:W V F,
i , .:.'

15 MR. REYNOLDS: There is one I would like to mako,/.,j
'

. .. g .-
hb t', 't-i.hAt

16 now because I don't think the context lends itself to .,S,~i ).r
.

u A-. . ~f
. -

.

;7 picking it up later. It is on 11,572, line 23, it is a .?
'.-,' ' r J.

,.

4. .

f3 question by Mr. Charno, and I believe that the figure there was
,

.~

y r
19 $1.05 rather than $1.75. - . f:' @.p

-
.;

m
'

- -
- g. q[.

20 MR. LESSY: Is there a question mark after less in ' w-

. , ! .

w .{; .I^>N2j in the last question we went over? .
.

.
.

}g;;p
< .

+ g. . +, .

22 CHAIRMAN RIGLER: Mr. Charno. .gf %j:
+

O -

: ~,,m 4, c
'

.*; ~ ,; sr (;: wc
23 RECROSS-EXAMINATION - .pyg f,'' ~

-

- t. o t .

BY MR. CHARNO: p p j f- g g%
y .f* ,

'
| s1 ' 24 ,

. . ,

g%b
- ' O I would like to address your attention to your gW g|

.' b .sp .". ' < - ~ ' *

-:- ;, . ' ' ,p ' ; j'j,);{;> p,
.

, ,,

25 e r-
+

. 44~-
.- . - a

Ve -

; -C,. f ' t. t
-

, .. . ...

. Ia
_

c. y . y ; pg c :s,

s ' .~ .+ , ;.
- =5;c,, ...D,- - ;rc g: .,s q .y, ; .y.fy,g 4... m. s ,

2 . a, . q. . ,- m

-s ,= w
, , . .

.

. q. 3.. .j
.~ *

# ,ps..r , y, .: g-
.#,' ~, .

../_,, _', ,' ,,, ', , ,

. ,, f.| ,",yM.*;f eh4. (w-R. ,'' ,3- ".,,9 , q,:j~,, - , .: 4 - z ;-, wl
.? *

n . > ,y#,s47
, v. y.

i ' '4 ' g J '.b
-c

'

.

4 ,o.'..
''

'- . , ., ,' , v7 j . , . y. .59>ry . . ,, *.. / * '

n,.. ~ ~% . * 2 . a- j ,1

4 ; ,3
, ,A ' ' . .,jp y v ,- t , p .gg g,,

<,ce .
~.y f.>u.< %.j, ,tO sj ;.< |r g'teht'..j.',% O dep |4. W [:.,'h % :r j .,+;' ? &, .. + | h, GN f

s+ . >m ,

- e ,D *f ti f d[V Nm.:S . p . g.
;. .m
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s . . ~

| 1 testimony of yesterday, pages 11,623, lines 3 through 9. . '[,
.

~.[ ,

?

.

(). 2 A' Yes. I
-

3 Q Mr. Gerber, is it your testimony that you
,

.
%

> 4 consulted the materials listed in that answer prior to the

5' submission of your direct testimony? ',
J. -,-, -

,

,'e. .: %,.,
'

6 A To the best of my recollection. Although '' ' ' ' ~ '

,

.

.e' .

7 there may be some things that I looked at afterwards, I didn't
,. , , ..

..

8 stop looking otu:e my testimony was submitted. Iwouldlike.[ -

. . . gg m. ,

9 to, as long as we are at that, point out on line 8, it is' , . i: . U
, . , . v.
. . ..m

'. N **T.>Q ,

10 not the facts council of the Borough of Aspinwall, it is.

< - y
,.,a.

11 facts by the Council of the Borough of Aspinwall. It is a [
, _;p. A

12 two-paga publication issued by the Dorough of Aspinwall jgg d
, ,

.,

. . , . ,.
. . 4.. m.d

@;;>indicating why they decided to sell the system to Duquecneh;ng
- - .~

.
~ + . . . . . .. .

-

,
13

..
- M-

. .. ,

.m.,

14 nQ Do you recall being requested on or about November 9 ,3q. 7

_

. . |Q Q:&
* *'

-

.

_

15 24, 1975 to provide your back-up materials for your testimony . 6
. -

. _ _ .& m
..

16 including "all documents, data, memoranda, studies, et cetera, i' t" i
... <.

. ' I ', ' ': k]_ |. % jo)17 leading to the conclusions with respect to the reasons " 1
.

e- g p-

gg municipalities sell their electric systems"? 1/ .p
'

*
,

i

,v \

|

19 A I recall the request, although I don't recall the. 3p j
, , ,

m - ... .

20 exact dates. -

..i ;:

~'

21 Q Would you believe that the materials listed on
. '..

,4 %-
s ,

. . - e i

- fm.9, $ |22 page 11,623 would fall within the request for back-up, , . . . ,y

G.. -
. . . ~ ; y g.

'

23 materials that I just read? - ']& f[-
#.*

-

[
,[ p; 7,11 24 MR. REYNOLDS : Are you calling for a legal'

, -S- . (MQ
j. (6

-

,

* ;+,,m: ,' 'L .

~4, R,, s.v . . u., /;. e.

f 5,~l%.
. ,t .,

. ,.v.

$,. m - 1 ;. ..- s '% ' d, ' .#e,1.. F
.

~ ' Conclusion?
.

, , . ea
?5

. . q: e + ",~t : ,:; f.ch 2 :. ; - . ,
M,?',,'s. L,e i; e'

25', ,

<a
; m.,.,..c ,s -&n y J;g w. . .-. ;v:: .s v.i, _

.. ,;, .o-yy
,

_, ,m , . s. c
, j ,. ; #

.

-s' ' q ..* 1 . YrQ^-~ !'-b ?N
^ , ,,,7 y |[.E.| ,

,

**
' kk.;- N,- fL, _y_. - ; '' ?" |q*

,
:.

. [, ' [ N. y ''
. [ . 33 %, ji , ( ' '

,

xem nji:& rQ,f , . .n 7.\ g,so a nu .. ' y ;. #a ., . ., y
. ,

i q|i , p,y :;:
.,

t-. _ , J r r ' < ',

. Q Q@.u f W : .: st .'n..s
'q ^

.-

f -W .'< % A A ' . , *,.
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1. ' *

. MR. CHARNO: I presume he responded to that

request. I'm asking whether he would have included these ~

3
materials.

THE WITNESS: I would hope that everything I

have indicated there would have been provided if it wera '

.

.;s.. w
'

available at that time.
7

BY MR. CHARNO: . ~
'

,
-

0 b
's -i,0 If it were not provided at that time, would that c
<-

8 ,

indicate you had not used it as a basis for your direct : .;
,,

to ,/-
written testimony? ' . .[ : Y, p

11 %.
A I would think that anything that was not :/ $.

,

12 m y,
provided at that time was not available prior to the

N.[p.U [
I have at indication .'.":g

,
, .. o. <,

13 y.

preparation of the written testimony.
; W,.,?]5

r. wg._
u .

14
~; ' < *,

w. :3" '!.
-

'

here that there was some newspaper articles referring to . . J'ff #*

Aspinwall that wYtre received after the request.
. .p.;.y -

15
So 'Mh# 4

16 . .; n
apparently there was some newspaper articles that were not'

; ;a: v

17 w.c.available at that timethat I did not supply. - 2. C
' I _x10 Q Can you testify that you supplied any materials, ~

y
19 any back-up materials other than the report of the Pennsyl anla

-
. .

20 Economy League relating to Aspinwall? bl
s21 A I just don't recall what it was I supplied. T

n ,
~

.

; r :.: r*

C.
22 As a matter of fact, as I recall, I didn't even see

;:
23 what was supplied prior to the time it was sent to you ', '~

24
#

because I was out of town, away from my office, and it had to . k;
-.

, -
_

, ~ g '.,

.

.

,

25 , be put together and sent to you without my having had an 49'?
s.

,
,

p.
, ,

-
,.3

~

s '* . ,. *s , , . _ e .v r. e n "g ..-
s - * ,

f,
_, ,

'.V' ,'
- . . , 3 -;. . ' . - , ' '+ *

,.*
- : 4 'n . %yj, s'

r* -

' - *.

r'q t -'
,

e '' #'

$ # * * g

v' 's '

% j- , ,.
. 3 - . . . . . . .' ' . ( ,' (,

, . . , .u < m.e-
~ ,

,. . ~ ,'- ' ' -' ,# . .
<

.
* .

., ,, , <c' ,* . v.r -, . _ , , _ ~~.| ~;.,J _ |$ . '|. . 3 9 Ft~ t Ly*r y,.. * ? , '- - y - r+Lw* ,1- ~ x ;; ,, ..

, . * * * O. s , ,, , 5d>
- - f- . k.

' ## $5
*

*e
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. .. . e v
. . p y. 3. .

' I opportunity to receive it. e ', J 3 f,
, .~

h 2 MR. CHARNO: I would like to request that
'

+

,

3 counsel of the Applicants make a determination of the
.( 4 materials that were supplied concerning Aspinwall so that

5 we can clarify the record as to what the witness relied
'

. - . .

.g ,
.. . ,'

6 upon with respect to his conclusions concerning Aspinwall. ' i.|:[ '( ~
> .. ..

2,.

7 MR. RETNOLDS: I would be glad to do that. I can
'

. .ig ., g,,

,\ fi . ' 't
8 state now that the reference to facts, that document was among, f

- - - --
,. ~ , : .3 .,

3 the material turned over, the report was turned over. Q3 A
, .a m a
. 7. r.,. ',. 'o{

,

. . .
7'*-

10 There was other material in the pile that was turned
. ,." M. w,r'r t -
"

.u....
.

#'.)- ' ' { g. . :', 6

11 over and I will provide additional copies or second copies j .. ,

*A ' 7n n=

12 to tihe Department of Justice again. We have the file here ,N|t}? ~.N:
;

@ ;;. ,

. ,, . . . . . .m. : , ,s, .e..
. . ,,

,.. 13 and i.t is a question of leafing throuc.h it.. ?,, h. ~. . n
.. s,..

. . .
.

- . .. ,,

..5. o,. w ,e . .

,L ,,
.

::w,8y .n %3 .

,c c.. ,. - -,- ~.

< . + ' '
. ,

....
s - hJ ~4;

We -have a duplicate set of what we turned over. V9 t14 -
. '....

_.f. n m s.; %r A. - ;
, - J> - ?f J

.

, r.c
.n

15 Looking through it, the document entitled " Facts" is .%.. .hj.4 i-

'/4{.y -s.:-- m

16 one of the documents among it. There are some other clippings' ~
|

. . . .. .- & M,nne c

17 as well as. the report of the Pennsylvania Economy League. 'jf; 4 l

W,;t. 7 |>

.# 7: )

We can get a full submission for you and we will get you i. .e,-
.

gg - ,.4

o < _
.:;.

,, H -'p % 5 .-1gg second copies of that material. >

m
. - 2 . ' '' [w,M (*y.,

' ' _ . . . . .-

, , , , . ,

ad 11 20 L i. .

.

,p,.,.. w__ .,

9
% .

--

. .
- - M .v6 e,

' .

4 |. . ). A .)% > , ,. ,,.e,
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.
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. .
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512 1 CHAIRMAN RIGLER: Do you have a supplement to 'I *

bwl i

2 your answer?
, ,

3 THE WITNESS: Ia I say, I continued to gather

] 4 whatever materials I could following the preparation of
'

5 my direct testimony, *]
. f* 6

*

.

Before appearing here yesterday, I asked my |
-

.3

7 associates to put together a list of all of the materials
s

'-
,, c

8 that we had gathered in connection with this matter ' . m- .

i
.

- .a .. o :

g subsequent to the request for backup materials and subsequent I

.y
to to our supplying that - those backup materials to you. - O

.,:

yy The only thing listed as having been received
'

iy
.c

12 following the date we supplied you with the material with , (:[ .,
. ,,, .. ,,

Aqq. . .

13 regard to Aspinwall were newspaper articles from various ''f W . ,.y
. s . s. Agm :d; e i.

- .,r.
. .

.

s' newspapers;. M - '_ 4J yp ;Qp
.

g ,

' ~ , ; ty A,

-
--a. * +

15 -
I assums that is an accurata statement, so that .s.

a: y
,

'

16 all of the other materials that I indicated on page 11623,
,

. , .
,

.. -

g were available and were supplied to you in response to your g.

,, - st. 1
5:

BY MR. CHARNO: -
.19 n .g .1

a,
~ ~-..

0 It is your test 4many that we did receive +
20 e

1

21 reports on the amount of'maney to be spent by Duquesna . . '- .

to rehab*ilitate the distribution system.
. |

-

., . 22
u ,

.
, . ,.

| We did receive the Pennsylvania Economy I.eaguc ' '; '

23
.

24 study and we did receive facts by the Council of the Borough
., _. a.- ,

. s .. :, u y
of Aspinwalls is that correct? - -- 'A ' $ r

,

25
-

.
, r.

-

f 'c.c Y .;4

M ,' -

c. ' .j .cg' 5
.,

_
, .

**|.N-|;,' .f,
+ -- - * , ~ *:

. , .

.
. ., n .m e. .

. .
...

*

, . ' . , ,, . , ? w ,- ,. , r,, ~
~

'

| ('~. vs.?nn ,~, -., . .- - - ,

,.i-,.( - . $ . j; . 3 .-
. ,..

er ', ,
' .;

_ ' _
' ,

.,. g',
- s '. I'- .4={ T r 15 };;T,"I'"EN kN*

., ,: . . a, . .
,

#
. , . . ....j-.. r t**e

.

. , _
- < -;,, +- - * ' '

oh, , , . .
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. .$ 3
j. . .- :. 11'Sgy

-
. .. . .. .

A Als be*M r.s I' can de'thrmina,' that is corrai::t. .-
~. x

, ,
. ' '

t

*
t '%.

.,

bw2 i* 'that would be a summary of the materials upon [ Q
C

. . --

d I .

which you relied?
'

._

[3 Yes.

4 S What was the date of the er.rlient.-

s..

5 Pennsylvania Economy League study on which you relied, sir?,,
. , . . .

b v'
.

6 Let me withdraw that.. - e u
'

< c,
. .

7 would there be any study earlier than ~ ;j:.
. ._

-;;.H, g, .

8 19597 ( c.m.- m .e
7 s.

9 L I don't recall the earliest, but some of them % ,

. . m,, . n.

,.

10 went back beyond the 1965 cut-off date, and the reason I
.C '[.

. . :.

11 did not restrict my en.nir ation of reports of the Pennsylvania
..

#
12 Economy League is that I was trying to develop material :sg}.

v

f. $
' . r ~ . . . . n. .. $.r +

p)- relevant to the general principles that I was testifying f.. gq.; yg[ d,
'y.

13
G> w:ev Jo, . , ,

.. ;:.m a.,<

14 to, whether or not it was particularly concerned within ~ m[. y F
. . e n

.- c-
15 the time period that this hearing is concerned with. .9 W- Wg.7 |

,
,

. ,s .', y-

16 So I did look back further. I don't recall.
~

>-
.- .

'

17 I can look it up, but I don't recall how far back the
.. " ,

i '4
8 . y

>. ,,

13 earliest of those reports went. ,

.s.,

, ,

19 4 Sir, I would like to hand you for purposes of W.- '<

*; G. , .

'.t ..

20 refreshing your recollection, one of your backup materials 4
-

,

y,
- 21 which is ~ .' dated September '59 and purports to be a study

,.

*

_ v.,
-

~

- 22 of the Pennsylvania Emnamy League, and ask you if that M A

h3 . f 4
23 refreshes your recollection as to whether you used the study ~ !

.. .p,.
_

-

.

.s. u. ,z,.

24 in 1959.
:| Y k

,'d';.._ .;4'

q,

M. . . . :
~ . .

-

I did not..,' @p.e.n,
w- . ~

qd., . - s +:, ,. a,

'e 25 a
~

A., I'did use this particular study. -e
:. y .u -.

* ' ' '
. ,

_ 'T
,.

[ p - .' y
,

e ' ~.', . -
~. - -u:

.. b '. ' L. *j u| , . r ,~,, , , . ,. .s,

L ''k- I*'
,

(. ,
,

. [L; -t, , ..<- '

, . ,%.r,
. 3

3 h-g || ^
>< ',

,7 * t ; . . i,9
,

* , i , 9 .3 . +,.>,DQfcQp
,

c ,. , :. : , , : 'e,. , . ~ . , ,. ;,

, - [- i _

''s 'r

:''
- 4 . , .e . " ;r' ,

,; -;u, ,o
. ' ' . ', :'

9 n,.p.c39 t. -s . , s -
,g , h, ,c, .,7: ., ud;,

,-

p .

'f \ %\ h r O\ 4|' Vy ? 6 L'?f U^Y$W.W?gtf, $, . ,'' ';)j .'f b ' W:hkh:.. .$.Q , S. Y , .'. E
%

r| ~~'''? 4 M? .

;
<
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4

bw3 I remember. that it was as earl" - 1959. ;

a

C
~

W 2. . g Mr. Gerber, is it your testimony - s
~

3 MR. REYNOLDS: Could we have en identification

O * of that study that you showed the Witness?
. . ..

5 MR. CHARNO: The title is " Financial and' Operating
,

.
C.

, . - es ,,

6 Analysis, Etna, Borough, Electric Plant."
'

7 MR. REYNOLDS: Thank you. - - +-.

e. i

8 BY MR. CHARNO: ey g 3. ,
.

~m a, .a )

9 g Mr. Gerber, earlier today you testified concerning ~ |
s. ,

|..

10 the ;xassibility of a utilicy purchasing its requirecents " .l| Jy
- m u 1

. -
J

,
11 and some surplue, at wholesale and then reselling that J |,,

c:, u

12 power at wholesale. jp i~f,,. |
?. . . c- |,

13 Is it your tesHmmy that that would be 'k k.,
'

,t , T. , ,
- - r 3-7.- ? y; . - ;p

'

, ')f',[k[{.[h,
<< ,

^'

T ,14 impossible? - -
'

,
_ , - -r. .

-t m .:
15 MR. REYNOLDS: Iet me have that back. b16 Q

"
; ,

.

..

16 (Whereupon, the reportar read from the - J y
. .-

17 record as requested.) < Je
.

.

m v

18 THE WITNESS You mean physically impcscible? A

MR. CHARNO: Economically infeasible. Ef19 - -
.

.. ,

20 MR. REYNOLDS: Which do we mean? ,'
:

-

21 MR. CHARNO: I mean econcmically infeasible. A ,f-
p
.

~

22. THE WITNESS Given appropriate pri&g, I wou' d1/(,j- , . .
~'

,

.
.

23 think it would be sean=i cally infeasible.
~ a-

.

c _

, . x, :e s ; -~,
|- C12 3

--
'

'

ES12 24
' f , ' - i '

si J. + , . .. {<
n ,- , , , ..

Y;;
'

4 ,,-,;. , ,

*
- c c ,' - - 3 3: , . 3 fr y ; .'di-

25
.

" . >J- . .t - . C- - -- - '
-

,- _

- *

3 H g.._ ,o

k.g / I;y.. .;- I
, _

-\;
:, . i;

-x.,, ; .- ,< ~ "
* ery

s.a < ,,e m ., ,
,

g, p 3 y
-$m_+

b *A-- . 'i . p ,

*

, , . .
~

A"ge

,, t- : . . *.
'

.

;).; ; L ~. ? ? .; , %+ : y 3, .T ~d. ,'i. . s.q.?,.' ,*
~'

=- ''-' . 6 : .

',,,t' % ~| , , ' ' ,' , S e 'L .-', :. g -

'
y s

t , , .

. . a en .%. , , 1i
" %' i, ; y.' '' ; _^ s ~ *
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xarl1 BY MR. CHARNO:
-. -

p-

4. 2- O Do you know if such a situation exists today in '

i -

3 the CCCT7

4 A Yes. '

5 Q Does such a situation exist? i:,.

. . ;+,

.. Yes. +'

6 A +
<-,

a.

7 0 would it be possible to have price competition ,,- : f.'4
:,

w
8 at wholesale where a small utility was purchasing either C.

. ;

;V '.
9 unit power or participated in ownership of a nuclear unit '

.,y. or

to at a time when the incremental costs of power frcm the
. , .. . . . .

.y. , , . ' O.'
i - . -

31 nuclear unit were less than the average imbedded costs of the ' - .

. . . ,

v" 87

12 alternative source of bulk power supply for that small '

M. b,
-

.<,.d.g..
d e.;.n i

. r -
.

.'g. 13 system?
.

3 _
- y i. . ; _ L.e .p. - | {g,&,,, ,_

:.y 3 -
..

-
-

a r
. . , ..;;g; r u.x.

14 A If pricing were appropriate, no. I would be Q.lf';; fhg.mye
.

- ., ;m e v.
15 glad to explain. -

f ,J '
~

, , ,

. .. e

16 Q Is there a time at which the incremental costs of - ;i [ ~
w

.

,,_
./ . ~ . .

g7 a nuclear unit is lower in clost than the average system '} *
.x, .m

10 costs of a utility? ' ''

,

19 Let me withdraw that and t y to rephrase it more "
"-

,
- , +

g..

20 coherently.
,

- y j~
.

'

21 At some time during the life of a nuclear unit, y a.
:yy , 3 ,..

*- < ;;> .. j 22 d n't the average system costs rise above the increicental rp
Q. . . *

*

. ;; J ' Q"
23 costs of that unit, as a general rule? '

- '{ .f .
_.

- . . .s
y A, , We don't have enough experience to know that as to ; - 4

h- '
, 3. .r: ~ - - - - - . .

..

' /ry s >,

*
' .

If we assume inflation, a.[^5$[. @w
whether that is a general rule.g

*

~; ,.x '. ,

r
-

,.g. ,
, , , S., .

- . . . < ,~.

's y
' ,yy

"
c,e .. a <;+ . * - [; . 4 , , s '

,%. -
, , ,

^ ,[ f * . . _* \ . g. ,' .t * ) Y*
,

*~.g ' ' ' *,
. R"-- ;t~''

>* * - _ ~ ' ' * _ f. '*W
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,
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1 continuation of inflation, at some, point in the future,. 'f . *4

;; ';c

2 depending on the rate of inflation, the average cost of a
3 utility are likely . rise to the point whers they would

) 4 exceed the cost of a nuclear unit that went into servies
i

5' today. And how long that would take would depend on
.

.

. |~ -

~ ,

6 the rata of inflation and the rate of growth. IP .t

jg, .g,

.- 7 The more rapid the growth, combined with a f v.
. r:. ,

;..

8 given rate of inflation, the more rapidly you would reach }p. '.
.e"l ..

-

9 that point. ' " [,di. '?'

" gg :r,
. ,

,

-. .

. 9 .f .10 MR. CHARNO: No further questions. li X
,a. , ,g.. , .s

11 - MR. SMITH: Mr. Gerber, going back to your ,; 4 ,;p
t 9 ^

(

1

n,
. =a : . ..L.q.=.;..

.y. ~
,;

12 testimony that it would be economically unfeasible for a , Zh V~ '

wholesaler to purchase from a generator power for resalag,N$h3.: g @e,;- C,gL,M.

. .s - . . .
- -

. ~. :,
.

,y
i 13 gk abc* . -- L. + < , :, mqs .n; -

.
to a wholesaler, what would be your opinion if the first J% ,'g;s.14

. - ::,
- myg

~T * ; '
-

,:.h.MiW V. ,-
- x . r.

wholesaler controlled the transmission to the second whole- w.,. %g
.

15
. - . . . . p

. ~ . ,.

16 saler? -
-

,p : .$Q A
.z a~, ,-

g.7 THE WITNESS: I'm sorry, I'm trying to understand ~ e
<

. . ; . p :. ' -q,

to the question. Are you postulating a situation where wholesaler
'-- , ,

,

.. , e.,
jg A. controls the tr= mission to wholesale customer D, who in ' " @.

- - ,~ .

.

;q -9...,. m~
.

.

g turns want to wholesale to C7 l' * . ' y,

.
. ;, y

~ p.

21 MR. SMITH: Let's say that A is a generator; B
. p--

, ,

.- ._

.y+ c

22 is a wholesale customer; C is a potential wholesale customer; y",

. (-
.

., ,, ,. a .m,

.

~ s ;. m :,4 -

23 and C could not buy from A except through B transmission. 'f A.b
'

|, ,.g .z 1

.THE WITNESS: Again I think the question here is. y|. .

y ..

: v. v ;;v .: .e . .m ..
, e

.

.. m,s,m. p.,
.- . ..

= -

#

25 one of costs. 'I'm assuming now that the use of facilities'ia , y+ -
-

* ..
-

p4 : af' ' Q ~~
- . . . O, i s :- v. ,4.*

r .
3 ,* ~ ,

-

,_r .: T. pi" .;r,M.,,:r..%'3
,

| .c. g . "
. *3,

' * ,

,
, , .:,p * e t s .. , - rs / vn,...a' ; %. .~

h .
< ,. U .g-- , s.1 :'4'%iU j~

- , .c ~ s
'

.- =3

| |f
* '

, Q' ~ ;i" h .,' J/ : , ... A E!v.W,,1Qf Q;'*'' w*.6
- M . 'k .

-

. . , . .

3 ,. - .y w,; = W = '
.a." .). f ~ *k*

j
"

Js; e". -A < sy, *' . .

,
, m' : %e * *

t, M E M M i X C N A 9 M ,f',,y ~z j Q C, Q. .. j&. . .!;;9, ' Qq [gj5.[j~. ?-}r'f ; .b. j, QQQQf.3 '%Q: .(' . .
p %.*' 2 ; s .n ,

,. c
-

,
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_
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b
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hi >;
1 available and it would be available for whatever would he . I.' .

' ^
.

_

Q'-
'

2 the appropriate compensation of the full costs.
4

3 MR. SMITH: Or the transmission facilities are

n '

4 assumed 'to be available if they are co:r:pensated for?-

-

5 THE WITNESS: Yes.-

,
,

77 ,;. -

MR. SMITH: It '- ' '

' r ;6., |6
.

THE WITNESS: Yes. When I say there would be - gg
.,

7.

, . . -
. . - "

8 no basis for competition of that kind, it has nothing to do 4 ..q.
i

,

v

with the control of the facilities. It has to do with L b #
9

- O.a.h_
.;. <

. c.the economics of the situation. If the costs are all ' , n:ty !
10 <

*

determined by wholesaler A, there is no basis for v' slesaler [s
. . - ,

*
11

. .j.E' W:-
B reselling power provided by A through his facilities at a .I .i- I.12

lower cost + han A could do it.
.

, ,. ,.. g ~p,.g 47:, , . ,

..

." A{C2M T.@
-

'

l 13
.- -

" *
:gi.a tt eO9

. M '&& ugi
*

] - MR. SMITH: It doesn't have to be at ,a lower ;;p5u j.
'

;;14 .n.y,

- M:n) .
-

' 'O x
'' 'cost. What choice does C have? #

15 - - +.-; ;'

. + - . .

THE WITNESS: Then you need another d u i16 '

-k-n t

~
-

, .~ cy I

assumption, and that assumption has to be that C would not'
7. ~. .o17

. _E
have access to a purchase directly from A. ~

<< "
, ,

-

18
-

, /, r c 'x. ', I

' ^

.
,

e .
t

,'

MR.. SMITH: That is my assumption. :
1

4 ''-

-
19 . .

- %; .W,

. , . _ ,
THE WITNESS: If you assume that C has no other G3

-

, , . .

alternative, then, of course, .c - you are postulating a '1:
*-

21 .

.
. . .

-
. ', ' 53 . . . .

r. <

situation where c would be compelled to buy from B, 7{" ~1

Q- , , M .s.22 -'

..virrespective of whether there is any cost advantage or ~. W
... '

.
. 23 ' '

?.

-.

+ %
~

.

cost penaIty.
~

. , e ,

.

1 >- -
' n . /- Q' Q 1'

-
, . <

. , 24 :s'" & '
.'

~ I .' MR. SMITH- So enen there would be an J
25 ' 'n ..

. '

s , .
.,

'

. f.W ;is 'i = ;s. . - .L -
;-->.

. .,..,
;.. --

; , , S.,0f.)-} 5f. ' -

;, ,

s
_

?$-

.
e ''* *

^ '..y.. m R t;f
>

. .. . .y,
, .n. . .. -

_ ,

.
.

..s. - .s. f- ; ,,.m , - .- a .ne .;.
' .1 - . ,i , . N h' .

- c

' 3.' e ! w' - '. . n .%. ~ . .n m*
^

. . . . ~: . . * 5.4 . . .2 . . ;u -v .

. . . ,
.,

~+ .
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1 economically- feasible basis for the sale? ''

'~

.c

# i 2 THE WITNESS: Yes, there would be a basis, anw

3 oconordically feasible basis for the sale only because
O 4 you are postulating a circumstance in which there is no

5 preferable economical. alternative. That is c has no k.

.,. .-
. .

8 alternative means of getting direct accoss to A facilities.
,

'

, . , ,
-

7 But if they did have tha't access, B in that case would be 1.
-

. y:u - 7
, ; ;,.g - a;;

8 providing no economic function other ehan writingout a' bill.
- . 9 .c

9 But they would take power generated by A in A's facilities, -
'"a' -

...

10 carried over A's transmission lines, and all they would do |%|p
u
"

. - - .

si would be to mater it to C and write out a bill. ~

,I.,..x''$- *

+ . .w,

: , wSh:.|, X.12 But if C has no ther alternative, then by g
rQ 13 definition it has no other alternative and it is feasible.7q

. . . .s , .

y IO,
.

-

.. m,; .w. y
~

~ r f.; x
' ;,

14 MR. LESSY: No further questions.
M* T -%:,%;.%Qi y

'

-

'
,c

V. d, \?p43'

A
15 .MR. H.7E W ELT- No questions. ' dsh -

:.: %
. v ..n.;I '9.-16 CHAIRMAN RIGLER: Thank you, Mr. Gerber. '

].jQ 5
- + ,-|s..- .-,

97 THE WITNESS: Thank you, 3__.
"

an. y :.,;

.3,- a.
.

18 (Witness excused.) 4 . ' , 'T ",'
'

.

2- -

, -

, w%.CHAIRMAN RIGLER: The Board has not had an
~ , +

*

gg *,

7'

r:r:0
-

20 CPPortunity yet to discuss the possibility of allowing a . -

.

, &y -

*
|

. '
M*

*

21 witness to comm in and testify with respect to the ~ ,.
.

c
% :.

n
22 Pennsylvania Economy League Study. Before we do that, .e' p;!:h (. ,

. .
. - ,. .

.,.

23 I asked Mr. Rieser to be present because this obviously Q'M
'94.d |

.#

. ; |
.

.-~ . . - W + .1,
. . - .

;
_ - 24 affects Duquesne. ~ .,]'. . .a

~ '

.

, gjkyM'
,

.

.
. . .y. w .p y, y, a 9

g
- .. ; , .- .< '-

-.p 1
_

_ ,;
: -

|I had two questions I wanted to ask: R ."; M % ;
,.

4. .

-

257
ww.9 v ' e;-.

._ m. -. -

. .. < ,", ~ . . .
'.

< '.
n ';, , 4 , , a ,

' , - , "Yp, ;. sn 1 x + : ;;g *w'.- .. .
,? * a c ,_ .e ; '"

,..J.*....''.
. .

. ,' r "

,)is f: 7,j yy ,Q,.;.~... -

;- ~, , , sc-, , -t m , - ~ e ' , y:;.-.,. .b., _ . . ' .,

$:.[$ ||OS} h,;..u_4L,-kK~
< y . - -- .

AV" * ; ?'*J'a.;
4 + ~h?ff ,;f M:.. ]; fy | .?h'ff & '7 3
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First[whatisthesituationofthestudy,the '1

n
- r

-
-

Y' 2 ==v4=um situation of the study; and second, assuming you were
3 to get it in, what is the broadest finding of fact that-

'
.

'

4 the Board could make based .zpon the content of the study?
-

5 MR. RIESER: Could I have a moment to confer?_- 3

6 This affects Applicants generally, I believe, since it
.

S
.

, s. . .*

7 also involved Mr. Gerber's testimony.
- ,, .

. 'Ja
- ?? ~

8 CHAIRMAN RIGLER: I had a feeling that it was $
'

Fg
, ..

9 Duquesne that had the strongest interest in getting it in, - G P
*-

-
>;

- -s '

but why dont we let you address that, or the Applicantsto
T; ;

,,a g.
11 also address that after we come back from the break? u,,D,. .E, . : s- <

12
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bwl MR. REYNOLDS: I can respond to your question, '
9._.

* - '

S15
3 -

'

N. - "

2 '-Mr. Chairman, if ha can wait for one accend. -

'
-

3
- Mr. Rieser is on the phcne.

,

' 4 N N RIGLER: M's go chead, if he wants to be

5 . ,. . .-
here. x.

g g-
..

6 MR. REYNOLDS: No, we discussed it. I can proceed.
*

*4f*
s.

..

7 In response to your question, the broadest finding that the.
^ *

*

|,
a .y.-

8 that the Applicants would submitt might flow frem the ~Q .p.

.;:
. . .

8 avidenc's that we have - testi ==.=y of the Witness we are ", j-
.'s. .:y :

. , . .

10' talking about, is that the - there is no evidence of anti - 7
.

2#

+; . . .

.- .-
11 competitive behavior or of behavior inconsistent with the W. -R..s-

.- .+
e.m. ,;

.

12 antitrust laws in the service area of Duquesne Light Cempanyi, dp
w-w m ,;, ,

m
* -

.~.g ; '
{s...k+' 13 that Duquesne Light Company has neither acquifed nor . .. @,n,.w.

,+ ..
<

.n_ , .

. . ~ w.

o. g@. ; t
%

I4 mainta4ned its position by unlawful predatory practicas %
.,?!. R ;; g

15 or by any activity that would be a situation inconsistent 37 ,Q
. v ..x . :1 ~,

i
**

16 with the antitrust laws. - ,

,

., v..
'

17 CHAIRMAN RIGLER: He didn't study the Duquesno .-
.s

* v es , .t

'

18 Lighr Company. He studied the acquisition of the A pimiall
,

t.

,$y;19 system or rather' the continued operation of the system. . . .g
;,

. . . . _ .

n-
'

20
. MR. REYNOLDS: '!!1at is right.

- "

.,

, rn t
- ..

21 - CHAIRMAN RI CER; Obviously, we can't draw a 5Ib ''.

a

.~ w
+

, * *
,

. , ,

{,- ginaing tnst Duquesno's behavfor has not violated the s% .

.

22
.

.

, %s. . c, ,.

,

. 6., -

,

23 antitrust laws.
.

"'
g

" "g -

t s

.
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. . ibw2 1 before this Board in connection with the Duquasne Light
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,y& |"'- '

%). Company in the period that the Board has set and, if1
, .

3 there is evidence that that acquisition which would ba

O e====ar, rde '1e d=cea ri=aias, a== ide =eco=a -'4

5 possible i'inding, that that acquisition was the result 'C

~ . :w m W-
6

,

.of the inCficiencies and mismanagement of Aspinwall and
. ,.

in i,
.

7 _

.
. had nothing to do whatsoever with any activif y of Duquesne

.

.~
f

'

. m s..
' o/8 Light Company or any practices of Duquesne Light Ccmpany, thon ..~-

.

_v.
'' 9 it seems to me that the broader finding might well flow from

[. fj. !

.
.

,
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CHAIRMAN RIGLER: I'm not sure you can arrive at
.

g

...
t

'

[*'f 2 .; your fall-back finding. I wonder whether the broadest
._

. 3 finding w uldn't be whether there were legitimate reasons

4 why Aspinwall chose to sell rather than continue in

indepandant operation. -. 5 , ,

., ,. ,.,
.

8,L If there were business or operational reasons .
. .

e ,

which supported that acquisition. 9
.

7 s

-
. . .

- m.
'MR. REYNOLDS: And that there were no activities ...8

. av s, ,

._y n.
of Duquesne Light company that impacted or associated wir.h . !',.9 f. a.m e

7
that decision whatsoever. ~ JY.I

_

'
-

10 u; O: q - i

.

.m

' \ ;..CHAIRMAN RIGLER: How would your witness know , s .E . |11 4. w- .

.
, ,

..g 9
that, or how would the Pennsylvania Economy League know that?'11 -

,

, e., ..
,

. . . 4 74gggg y
$ MR. REYNOLDS: The witness we would propose N.3Ih 5 |

, ,

,

-J 13 ' i mg@q;ea &. 'f . , ,

studiedtheb.ituation in Aspinwall at the request of the" kb 1h |14 . e. . & ,- r-
;

t n go-

Borough of Aspinwall to asce:-tain whether or not it would '~Mr.
:.

' "

15
.%, .. c ~.

y.

r
=*4 4 ;.C..;-be preferable to remain in the business or to sell.

16 ,

'+'M-

~
. - - , gyp -

CHAIRMAN RIGLER: Exactly. # hat has nothing to doT -

17 ,
*

.. A'

with whether Duquesne - "1'. V Y
18 - "

MR. REYNOLDS: It depends on the basic of his , J;@&:., -
-

, - ,
(. 19 ., . . . .g. s

, %
.%.conclusion. .X'

20 '
~~

. *W',
. ,

CHAIRMAN RIGLER: - is contributing through a[n O. .|*

.
11

- .
. , 7iff ,:

violation of the antitrust laws, they are an incipient ,
N_ .N's[*.3h. 22 ,

~ x-
.ts_.- .'

violation. It has nothing to do with Dtquesne's behavior. .. > : #'i
- 23 -

,

If part o'' what ha studies is the "f f. 2
'

_

o
e m. - MR. REYNOLDS:~ +

nz -' . *

-} y, - ,, ; :- ; 24 \ .- : 3 : ;, g Q Q 'y_ 7' , ,W -

relationship between Aspinwall and Duquesne, and part of the,'y;f pI,
,
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3
study contains a recewmandation to sell the facilities ' .'s

2 to Duquesne and that recommendation is founded on the

3 analysis of the Aspinwall situation and the conclusion that

4 thesituation in Aspinwall is such due to its facilities,:

5 and its own internal problems is such that it should '

.
,

'~

G sell its facilities to Duquesne Light company, the inference, T
.

7 if you will, that might be drawn or suggested by this other
, ,

:t

8 parties that the acquisition of,Aspinwall was the esult of |l
'

Myie ,

4 i,,

anticompetitive behavior of Duquesne or any inference of a |
f

9 .

~, y<
e.- .

<.
'. ,

10 predatory intent on the part of Duquesne that might be N ,* ,

,
'

;
y }n.

inferred in the absence of such evidence, it seems to me, -t
""'

11 . ; y; b,
>

, r :, .
is eliminated. .. .. . . . a ;t f1. . 9:12 m,.

'
. < -

-, . w!?;Q ?f.& Sca'

f It seems to me you remove the inference, if you. ; 7 - sf...'
@g&g)hf

''

Q1 '
-

will, of predatcry intent to the extent that you can n.}, - mgr n
g

- -

. >-

demonstrate that the City made an internal evaluation of its ~- /
15 ,a Je x:

.- y x
own and approached an investor-owned utility with a

- y
i4- .

16
,

w a,

request that it buy the facilities of the municipality. ' Q
, . .

- I believe the allegations of the other side are
~ .

*

18 1 .s

that we can infer by virtue of the tcquisition itselz T"-

19
. .

.

*C N

.sthat there was a predatory intent on the part of Duquesne 1. . .,

-
..

20 - -s -

+

Light O m ny. . M.W.. a ~- gg
. ,

... A:. 9
' ' ? :,

/ CHAIRMAN RIGLER: With that I agree, that if there
22 . _ _ ~

.,

are independant business reasons, you have undercut that '

.
23 -

.

.
-

-

. :< ;. .., ,.

inference. -
s O:.

3 . '_.
.. . ,

" x j;s.. .e. . 24 . , s c. d' - + .. ,. W .. s. . . .
m .

s ,. s. 7 e. q4,;
t4 '

' On the other hand,. I can see even if ' 1 .!'c D M O.

'

:
. a , 25 o - '' ' - - e , . - 3 t =, i@; ,' -e .

- .-. , . . - .3 .. , . . .
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[-1 Aspinwall were of the view that their situation came about -

.
.,

.t #

( 'i ' . .

' ' 2 entirely as a result of Duquesne's practices, they still .

3 might conclude that their operational, economic situation.

O 4 required them to sell, and there was only one buyer. . . ,
u.

. 5 I am having trouble reading -- I'm having %- 's |-

.g y i
.,

trouble seeing how we can draw the broad type of conclusions ',~6 ;,

, , ;, &
7 you suggest, even if we were to admit this evidence. a f '.|

' m ,

-i1 .?,
3

^

u'I '
i

8 MR. IU:YNOLDS: The reason wa are proposing to .4=g..'sg
a

;
k;.. ,

.
s

. ; YD
.,p

9 bring the witness in is to erase, if you will, the possibility
3% .a |

* '

.:

F |

.f..e E
r

10 you just suggested. c .

4, ,. ,

_;;4 g, ,
,

That we make an inference that Q:x
.A11 CHAIRMAN RIGLER:

x.. k '

- e;Lb -

"' |
12 the- acquisition in and of itself suggests soma predatory: M ff|5 Fn&Q|s: :O- -

,

__

._ ' O ^ > [ o, 3. 2.D,'fjp,{
jii !Aj

~
13 conduct on the part of Duquesne? { ,m.;ng - E w, ii. - -

<
,

-
.. .q4,

'c., - .. ..

14 MR. REYNOLDS: That, plus the suggestion, if you. g g g.; I'

.

.

g.%M m.-

,

15 will, by the other side that a - using their words, a ' NMl|. ?
N g;p .-

*
refusal to sell wholesale power to Aspinwall had asiy impact]16

w% g.;-

whatsoever on the decision of Aspinwall to sell its ,' " Q|( $ J
17

, i. :g;.1 - | ;,I, ,

? - : . chi"

facilities. -

is
- ;.:;3 )

-
- It seems if we can bring a witness in who can ,Q .

~

gg . . m.,.
.

-.

testify that he has in fact studied the situation and studied20 ,,
_e n .-, ,

it in the context of the allegations in this proceeding,
'',

4 j,.
. 21

- -

' ~ 'W 9.
.

.

that is an alleged refusal to sell wholesale power and also
.
g22

.v . m .,. .
. ., yr

on the other side allegations as to the conditions of .[ ! - .'a,

23
.

.

^'- , n c u ,; w,

.

.

..
75 !.N e"'

Aspinwall and on the basis of his evaluation and study, the| ,7 dr-"

24
, :.L - .,q.z;f2 3. "> ; ' \ _

: ;
, :,~ ; .

,,

g' .J 25' recommandation was made 'and it was made solely or - was made, |'
:44. m-

3_ .

.
,,

' *: e|f| -|| ;f - :- | < $ ~ Y ' 7 ;.; - -
, .

.-,

* ' '. Q ,[.} } 1.f

.,- .,

* ' W-: k|'3 - :'t i * . F '

's ' . - , . .< ,

,a R; .;.:| C~67.?A%Q
,
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.
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s'
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1 I'm sorry, without regard to the refusal to sell wholesale. *
.

.
2 It seems to me that is an important element in- '

3 erasing, if you will, or eliminating the inference that

> 4 the other side is auggesting.

5' And I guess I would fu.-ther submit that the -
*

.
-

,1, c..

6 witness, it seems to us, is important to the extent that

7 this Board might be inclined to attach any less weight to ( "
.

,
., -

,

8 Mr. Gerber's testimony because he relied on a document .m. A,,..

g which the other side has characterized as hearsay in order . ..
, ,

... e. ; v. , .
.<

to to demonstrate the accuracy of the report. , ri.1
- ;..,. x

c

5nd 17 11 , ,.'' '

r - , ,~ y . > ~ .
,w , a.: /+

-i.
y _.

''12 r.< n,
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bwl CHAIRMAN RIGLER: You will not prevt.il on that.
. .

g
-

We argued that . -extensively yesterday, and you lost on'

3
that.

No matter what this witness says, that will
,

not affect our conclusions with respect to Mr. Gorber..- - g .,
.

-

6 If it is herrety, you can put on the ,~
-

f entiza economic association of the United States and they.

.-

.n.;.8 can all swear they read the report and they know the .

p,. .s 1.c

people who made the report, and that doesn't ad one chred of9
s y_ e

, ...

validity to tne conciusi--~c. | ; 4, '; .

30 q

II The report has to stand en its own.
' s_

.

..;''' *
-

wjf
12 That is why we are thinking of having a uitness

E M D.'. .-
'"

. .;
- . . ~ . . .,

,, ,' ~ N
.

,W
/.

'

A f3
. ;.'Op . .4 C,.4k. ,s

- '
,

-
, ,

& come. .,, , , . .

. .. 3y ~*
-4- s D14 MR. REYNOLDS: If I put on the person who% 7 rp9 se .- y,c%g ~- . / v;

, , . s DM-

n'15 prepared the report -
-

. :. . . :: .:

.
:
\

[
" ' ' ' ~'

16 CHAIRMAN RIGLER: That is different. . ~ y~Z,
s }

.s 3. <
. . .

37 MR. REYNOLDS: I'm saying if he can come in. .y
,

,
. .

fa and attest to the validity of the report, I'm suggesting ~ .[- . |
,

. * - :
. ,

to you that it then removes the suggestion,1f you will, }that |18
. ; .

20 we can disregard or discount or weigh any less the ;
v

' ;;;r-

MAI testimony of Mr. Gerber as being based cn nothing but
',

- m >. . .
'

22 hearsay testimony. Or hearsay reports or reports that

_
may be suspect, because we have not been in a position to23 e

<. .

! 24 show ihaie accuracy or validity. , 4,Ly ''

,, .

: n ; g=.- a;-.
-

.

u, , . , ,

~ .. .. nux, -

. MM;E,% .Z,
..

725* - That was the point I was making. .
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s
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, s ~ ~ ~ * , ' . t, , a , ,=e', ,'. V., , g' . , .,g ., a ,Yp.
3.,

- . '
,

,
. . , .,

,
, -

- s .
#.4 ,- ,..,,r ,~

, ::. j. .. z.
> *-

~ yx s ,:;_ .y,y . ; ., , .
.

ys 4 ,

'
, . r.w -



% __ _ _. . . _ . . . . _ , . . . - . . _ . , . . _ . . ._. . .. , g y. 7-
. . 393, .t

- u. .

11,@82 'i i'

. . , ,

.
. . .

% . . .

..W ;bw3 -

~ '
S Do you have any corrections or modifications i

..G
2 3'

@) to that testimony, other than the corrections that are
"

s. .

3 set forth in the attached errata sheet?
,

L No.
> -

I- & If I were to ask you the sar.e questions today .,

.n;y.. .

that are set forth in that document, would you give es ' ''l ' 4

7 ~

'~x., *! .

,

.

the same answers? ~ -5~

a c. .
.

F.m. R,g],t
. x :g

A I would. -

- , ,, . . ,

8 I would like to move into evidenbeMR. REYNOLDS:
.e

N.:v
-

_
c

30 ZApplicants Exhibit 190
- yg

CHAIRMAN RIGLER: Hearing no cbjection, we $ dII

4.e x :,- .

k-) h..12 will receive into evidence Applicants Exhibit ISO. ;

'N Ru g; pt. - m ;
'

13 .' OS (whereupen, the document heretoforeh@ , -

~

|: ' . . 4 +y@ t.~

14 ~ marked Applicants Exhibit NumberM., f, -

. x.y, *,
15

~

190 for identification, was l$.,"

>
r

. . 2. A . F...

U'$.e
.-

16 received in evidence.),

m . .:,.
- - . . . .e ..

17 BY MR. REYNOLDS: L,.37
..

.+ ~ w . ,.- ,

10 . Dr. Pace, when Dr. Wein was here earlier in }.,:
'

g ,

u.,.
"'19 this proceeding he mras asked at page 7313 of the ,; f'T'

, - :.

y transcript, "Do you know of any other economists who , j.i^ : * ,p
.

-

,2,

21 agree with this classificaticn?" In other words, the , [w.f*

8 M.

.nr. . , . -

~ .'22 lumping together of th# noncaptive and captive wholesale>
T.,Q;- ._

.[*
*

,

'
, , .

23 market in the electric utility industry, and his answer i ,
, ,

,s

t . N. , .. <s. :MC
,

~
. < .

g.'
,

* was, ". Dr. Pace for one, who is an economist for ' ",
,

.' .n.*,;.s. - :
24-

% '
+ - - i. ::1.,, :~ . , -- ' * = . :* . -* .?-

,'C ' '

. . ..

: f.i''.S $lhy
,p^

. , ,

,

, Appd cants.',..':.$' '. J 7;
'

/ - s: 25- - -
,-x. c;"''

%' ' j . }/, g' #4,' 'T/4
w+.m .-~,

. ,_

..f 't .. -- * T g f. ,

. , <o -3 .. .. . ,. .. u e ;-a- , 'g.. d,d%.,*\%-.. d y

,a ' .t = j, n' [hQ' 'i
'eg [.I*

. 3 g g gp

' J A.,22 .] j g.M
"

.

#~# *' * *' $* ,..? y- ' ,
,1 .. ,

"

.c .

,, - - t -:; 1 ~c:'7~; nwb%,
c, %

-[
.u~r-;e ^-

. , *
,

Y ' ' ".4 * . .[ ? ,5 *

h:f. Y..% y %
4 NW

(-C * [h";<; j *; e|e]"3 [.? %"f ' .!
*'

'al ,( '

.i[,
# a ^; . . .e

.Q!g.g y
. ,. . . . , Q | -; ; ' A 'M. a W a. | ;p WW,...r. Lm. z. Q, ..p ~ :i - ". ' u~ ,- .. ~

> ..m , ,t._
.

r,w . .,, .a . , . .

* T* k $' . .,* * g-. . . , y' h{ f* s| f *_s ? ", k ~5

.-
. . f,,g .. s .- , .

9 h . | %Q'*
,y ; ,.h 3 '|f|

** ~

I,
' ?n~ . y |'_',.

._ .. ~
;

- - - -
- .. 1



_.._. . .. q . _ . . _ . :. _.. . . _ . . . . _ . . . . . . _ . . , .

, ,

.o y e *
,

+4. ..
. , ,

bw4 11,683
_

. . >.
.

. .;-

I And the Chairman asked Dr. Wein whero did X j
,: . ; g

he agree. And the witness, who was Dr. Hein, replied, 'u

3 = Alabama Power Company," at which point I asked for

4 a reference and Dr. Wein indicated that it was Dr. Pace's

5
,

testimony, direct test 4many submitted in Alabama Pcwor 7_

, * .. . . ,

''6 Company. -

-

7 My question to you, Dr. Pace, is whether or not ' a +-

; ,

8 it is an accurate statement of Dr. Hein*a that you did
.

. . . . :, ..

U
|

>

v
't. . . -

9 agree with his classification as to the lumping together . ? %. . .
|

- l

..a - -% \'l

10 of the noncaptive and captive wholesale marksts in
'.1

*

, iS:, , -

11 the electric utility industry, in your direct testimony , a g 2
. .v
.w> c,

12 in Alabama Power? d.y,R,... . n. . ,.
m . ',- Q$q. .A<

13 1 MR. CHARNO: Objection. ': . ' v.;.leMk U..(g;
*

.

, . Qg$ .J.' 'v v' .., , .

. . ..cr 5-

14 - MR. HJELMPELT: I join in the objection. GM'@* @whE
. i . ' , ('l .k.

15 MR. CHARNO,2 This Board has made it very [N' ,7
. i v.~

. - - , n. ef
': l '.

16 clear that expert testimny is to be prepared in advance 7 ''"

_
.w |;:

17 in writing.
, .

. 1, .n 2-{
. .

_ . :.

18 It was so prepered and submitted.
'

:s;t a

f. . ,, -. a, .

19 %&rr. the Board's order, thus supplemental . j' '-
,

.:- . - ,,.

'
..

20 direct is clearly unallowable. In any event, the Beard's *

n, -
,

.

21 ruling in conjunction with Section 2.7143 of the Commissica -
3.-

*

|
.

~-
.

" 4

. 22 rules of practica would give the Department a minimum of '. .f
;.

.. a ;. #..
'= -

i g,
.

_.~ .
-

23 five days to have this testimony in writing in advance V. r ,'
' "

-,

., .

-,-

| r 24 of cross-e= =4M tion. .
''

.

#. N.C r~- . .-'

'
,

.

'
, x . x. 1 ~.

, ;.;.x, p.yt+ J t<..
qi y., gj.n'.g. - * - *- *

s.-

25 , -i n. C . I would object to any further supphantal Jtd 4 '

+, -+ 4 -s
. > f. . - -

m. .M%. . . . m-m. . , .x . ,
, . 4 ,. , 1 = .,s., 7<- .a

. . . . .
- 7 .,,

.

, ^ , ,d , ' ~ .r C s ;%
,- b, ^ , z/ L f ~, ; ,

<

.g| ', . p.,, , f . ' :c ',* -* z ' ,. ~
c . *g'

,. *
. e- ,'. x . ...,A.,n- ...;

[,{n ~ * ' ' , ' ".;6 , g , s '' **)[7 y{y' -
.

! .e s ,[ y- 7,,
_

' {
' 4- ' L ]d *';>., ,

''^

,

-4- .,,,6

G. y ? , ., : . y _ '. y ;.- - <

- ; hy. . ', x i|g.;qsp2 :.;W g'y,
4 .. ...

3.
.[ 'Q,: * +

,x :y. _ . ' ,3G yyi ~ s.1
'

-Tv. ,.

. . 7a ;y n. _g : , |, y) *g,r%y r..! '"Y
4 ,

'.|s .: . Q ,

c. .n. Y "V .
. y4y 6[. -? e s., ,y~ r. -_ . , .m o . p; x w+ , ,. e < v

_ 5'- k |W | [h\t _.s .','5. s ' y. e f:. ~. |2 .P - } $'^e * **il ,.
.

,h t.J ~ J Yf-A,.

.*;r' T 'h * h ' Q_' M Wl' r '4' N.%*h
'

. L ,.} } , n4% fi &).^ ./~ ,,s |*>

f 4 L_i ._1 _ ^ 1.1_E ~ "y', M '" . i.-f '_J ..
s'_ r

,
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A.bw5 . ,
,

*

direct ===4 nation of the Witness at this time. g "'N
1 F ':

;.

i WT . CHAIRMAN RIGLER: Is this the sole area? ".
*

2 _

v
,

MR. REYNOLDS: It is limited to this question,

}. and perhaps one other, and it is directly related to testimony
,

'
that we heard for the first time from Dr. Wein, when

,
- 5 * " . -,",:..

, . ,,. . W 2he was here on the stand, and this goes to clearing up -
6 '?

. .. ,
.-

for the Board a matter Dr. Paca can clarify.
.

7 .w ,

MR. HJELMPELT Dr. Wein testified several months .~ hi.

8 . i .m e
.

w .' .

ago, and there was ample time for Applicants to file g
9 ,:-u _y

p e

supplemental written testimony, if he wanted to. *

10
~

g; -,.a:, .- .,
.

~

; N' s
_x .sa

They made no effort to. #, .

W..~ [gt11
~

;-. 4

CHAIRMAN RIGLER: The problem is, of course, W; ,

"

this 'is more in the nature of fact testimony rather th'an. &e v. .s,:
12 - - s ..

? s. c. q
?T -?e. e.#.

.,

.
'$' h.4

'
<> %, p

*
g $ , ' .'

,3' -
. v. . .m ,

O.'d;k Qd i
*

* #-
. , fa ; .I

. ' '

expert testimony. 'O
' ~

'

14 ;- . - - .w; ~n.. ,

. ga -
+

It really would be cumbersome and
,

J f. W
15 ' m' c . W-

-

~ practically ridiculous to call Dr. Pace as a fact witneus,.'.y i '

I.

16 . . . . 4; I
.

with respect to this one question. c' c: 1

17 -
I , h- 4 i

% i
...

The better procedure is to allow him to make '

''{; t ~..
'

18 -'
:

Q'.w$|
-.. .. . j

a direct response here to something where he has been

.Y _:. 19 .
,

.

directly named as the author of the statement. <-

9 -ug .

. v. <- .

> E18E19 ,, b

.3'
. .

- ,

"'M,' ' ':2t - , . .. , ,
.

* 'd .,i ,
'

a:
, * # $ , 9% .|

_
, . f ./-

. , > a
'

g

:: 3 u -

.,.1' ':s im
v4i s ,,y

,4 - g.

G. A.. 23
~ 5 J.

~ '' '
-

..c . ~ ~
, . $d .[ d ' .*

.

,4' '- '(- L@wA>

a, 7. , , , t| g f }g y <,
p;(; -,

y.
, '- - . , ,y,s'.~- * a* .,

... >c
.

c."' ' ,
{,~. s * ;

h ? *;
~

'!, ' ) 5 S f '. J
* * ' ~

h*
- . , _ _ ~ _ a 3. . > . y & , .Q*.)

i'}
. G,. , .' n .r .. ,, - , y,- ,1 y

s-i %..
.s ,y. ... : ., .,. .

Q , at ** .

r ,
- _ y . , .%; . ~

__ , . -, ,
n

c.f:
W

,
a y . g .. t,,,. <s.,a.,,,~~.,,, n ryp _ , ><y; . ,

*
* 4.o n

.y; _' , ,

*
. 1 ,, . ., .

i t. .a
. s,.7.? g f e .m e p.
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<
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. ... 4. .
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. <, ^a y~ 4., Q WW ,"?
* 'V'--e >a r
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-
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' e

,
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3
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_
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[ G
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20 .- - . .

%n,-

s ,% ,

arl MR1 LESSY: Could .I see the transcript referenceg

and have the question read back? -.' 2
..

MR. REYNOLDS: The question was whether,Dr.
. 3

O ra ,1- did aer- witu the c1essificauen oe Dr. wan ee to4

- 5 thelumpingofthecaptiveandnoncaptivewholesalesalesin)_
- - ~, y 4:. ..

your Mabama testimony? ** - g6 ,

- -
'

In. fact, in your Alab'ama testimony or in any-

7 j

7:v%.9
other testimony.8 .,

- - .

4,

MR. HJELMFDLT: I would like to note for the .- .9 , ;*;' . 1

--
:

record that had we had this in advance, we could be
- - 'y, 3 ;

.e". 1

10 W l,vv .
'..~ n

prepared with Mr. Pace's Parley testimony here to cross- . ',,!'|Q;
11 - . w. m

,,. a.
J. u. . , .m.M.i'

,

examine on this point.
.

- ,

'

12 - -
--

' n. : v. 3 ; f". ,' g. s-
- eM x+ . y.

.,
'

' MR. REYNOLDS: We will provide it to you. [ '.,D7L U [. x,
.13

.-
, - - .:>y.- ~y,- -

-

14 Canyouprovidemeseveralhoursig y|
,.

.
,

MR. HJELt1 FELT: ('i;
gg y 1

to look through it? '"i W D 1
15

. F. '

w , .

CHAIRMAN RIGLER: The objection is well taken, 3;: .
"

16 -

% A. Aw _

butitwouldberidiculoustoexcludethetestimonyatthis:f' .117 p+
,

point. So we will overrule the objection. .y, -

18 .

,

' .
.

..y,

THE WITNESS: The answer is no, I never suggested ' ' ''.

19 .p.
,

in my Alabama testimony that those two markets should be h --

20 -o-u e ,- -.

characterized and lumped together, as Dr. Wein said here. 3, ;
fQ-j ,E=,-

21 .
.

- .w{;,, *
8 |'

Y h'. BY MR. REYNOLDS: ~

<

22 e _ m.4
,

.

o ,

.Q In faut, yoc testified that that would be 4
s

'

-

-
. 23

. , p w
<inapp m priate, didn't you? .- .- <

.

fif . 7'e

; - 24 - '

, 4 . . WX), Q= -

- - a:, ,
. . _ m ,

- ,
- ,_ ,

~,.,1 f%,.f .

; .A .Yes. .c, :j '. y - ( ;; ,i% 4,,
, , .,

25 E ,,i a
' e +7 , ' ' , s ? -

- k* ."
. , ;., ~p - # 4.g -

"
'

-

, h. I~ '
2. _ -4

_ |- -
.

x. y:. ; .e jwn :-
'

.; ,

.~. n.,v. t , : .w p, ,f, .)'
,,.

A ' ~~ '
,

.'' - ,'w.'. . , j
[ y- [[.. . + +%

,

h,

. .. .
, . ,. . . -

EI ' , , S''%' .''.9 |5- *|- ,. '\;
^ * '' ^,,* . |' 1;" y y y;,d.'-;n_j ,f?,~|6 :q[i.R: q ;y g_ ~ % .g.,~,y, ~ ;-; g . n.3 ; p.~ ' remM

*

,
_ _

,5 |f ft *, ;' ,.,
_
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.
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_ ,

, . W
_ y.( ' .'k. >

,

. . . m +.
1 MR. REYNOLDS: I don't have any further questions.

| ', :O -

~ _. 2 CROSS-EXAMINATION +

.

,
.

BY MR. LESSY: I-3
* |. i.g ,

j .- 4 Q Dr. Pace, - I

.)z
-

,
. 5 MR. REYNOLDS: I would like to move Applicant's,, ?,

'
, .. ,.

. +
6 Rxhibit 44, Applicant's proposed license conditionc, into ,4 {:

v
:~

~7 evidence. It has been previously marked and has been f. f. .f_
as A,

..- 3 -&3 referred to and testified t:0 by Dr. Pace on page 23, M'w fO. ,, . ' ,y;.'7
. ,

g spcifically. .',%;y:.

, %,. ..
,

10 It has been. identified earlier, but we did not. ?,v R
e. -

M
11 move it in. Page 23, starting at line 18. -TiMYli @,

m. vA. , .

' You are moving it in pursuant to. .. ,2C.TA,2-12 . MR. LESSY: @;

.m g~+ NI
j# . .

- -
.

, , . w. .,

h
_

qmy.,(f,h$
'

13 the rules,of something relied upon by an expert an the
.

-
- : y>

14 basis of his testimony, and not for the truth of the matter, fifN.
?

4.: K m,6 b
-

.t-
15 any, in the exhibit?. That is what I understand to be

.

'l +
.- m:y

;", R M e -

16 the nature of your motion.
. G 's.u.

- gy .
,

,

17 If it is on any other basis than that, I object. ~!'J '

'

O.

18 MR. REINOLDS: I'm not sure I understand that, Mfi "

. source . - '8.

but I'm putting it in for the fact it is/ material relied.on b[ ~

79..

-q:
20 this witness and it has a direct bearing on . his tastimeny.

,

. ~ ,;. g
,

. ;.

21 MR. LESSY: Pursuant to Rule 703.
,. . , . If it is moved.,j., [

'

.

.

. .e . <.
. .. .m. , ~,

. 22 in pursunat to Rule 703, I have no objection. .'- W_~2 .
.s

;-
., <>. , -- . . , , my,

, , .
,=

..

23 ,CEAIRMAN RIGLER: He stated the p,urpose for which [,.
-

..

. . ~ -4< . .

. _.
. , .m

-

he is moving it. 1703doesnotprovidefortheadmission',A~d$
.

y. .4
.

. . . y
w . -

.

. ;.,

'
_ c7 . ;; me,s, _ypp,

,

; . 25 D Pidinto evidence of particular documents.
The terms of the % N @.'-

. . .

.|J.;A$ [ %..Ri%&52n,&
.

i ' b [51:)' q # |mn' ;.-h.. f; - -.c
L , .. 'a 1 ,

- Ma m. . :- y :. ' y : :2:
_

V
M; .2 .:.L. s.<e:g,. ,. ' 'M. o.,. . m k m Si -- s%

,. n. v
. . O \ a,i, r;.: . . .-3 : r:p p h 1

* w ,. . | ; . , f4 ,)' sj '. *

v~ys. .: mc q p c,: i ,-
.n+.,

: o. ,4 ' _ S. ~ m- % : y- '.M
-,

'n.a . , -. w ,- q y, - s.. sg- -7
_

k' |g
,,,;$yg f f|Q ([ ; 5- ~

, I

.'' b ~. ' | * j 'f f
NhbS[hd 0]Lk'5M{Ii+M?$?05 b$dh|@f . ?.7 $WIDU.Mi$$8 NM[$i52$df

_

- f 4.
~

,

f
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/ .

y rule strictly construed don't relate to the admission or non- ..

h,. -

admission of a particular piece of evidence.2
,

3 on the other hand, I believe that Applicants

.

have indicated the purposes for which it's being introduced.4

61 MR. CHAMO: The Department would joir. the Staff
_

5
70.

in their objection to the document. .""wd
&

x.
,

CHAIRMAN RIGLER: I'm not sure there is to be a7.

.-
4
1

,
,t pending objection in light of the Applicant's response.

_ . y
'

" "9

to is not a rule addressed strictly to the admissibility of . ' e /,'E'3 -

'n.

a particular document.
rg

11 i$y;
, , ,

..'o., y.
We will admit Applicant's 44 at this time.

. M> ~
w

12
' '

'

figyi, , ,, ,
- a

13 (The document previously markedr >-
"

' ,-
'

, .
s

3 .|,gg ,,
'" ,'

* '

14 Applicant's Exhibit 44 forV
.m. .gM

.-
,

y,

15 identification, was received"'. 7' '

. M., ' et-

in evidence ) T'O 016 .
'..,q'.

BY MR. LESSY: " '

17 .

,,~
Q Dr. Pace, in your testimony in the New England '.'\t ..

6'18 ,4
''

.. n
Electric System SEC matter, who was the client on whose . @19 , ,

..
-

, ..+ %^.

'

behalf you were testifying? '

pf: ;
1

-

,

e f ~A I gave no such testienny. ' $" j
.

21 .

,
*

., m
..( t

--

' Q Did you make an economic study of the New England " |22 .-

., ,j. :,

Electric System in that SEC matter?
,

l 23
. + >

,

! ~ . _.
'

,,A I don't know that you would characterize it that
..

#

-

p.
- , 24 #

.V'm + - 3

I participated in the development of some testimony :q w'R 'C . .,; ,

.v..,,,,> way
h* 15'-

' 'r w- ' -.

nb J a,
. . - .. ,,

. . .
. ..c~ t

.

,? . y y
O ', *, ,7 ,, "

. . .

,
,

,'{ ',, y > &s t t - *i f - '

- .%
,

;; '#
, * '

'-, , , *** ' * .

,'.t A'M
- -

g ..
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w,. . -A ,f- o
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2' ;.
O~,

by Mr. Gerber in that matter. . -
.

>

: r. <'

2 *
;- Q You assisted Mr. Gerber in his testimony in that

..
"

3 matter?
_

4 A Yes, helping him with basic research and so forth.
- 5 .

Q Do you report to Mr. Gerber? ^

/g
,

8
.

,

A No. I did at that time. [
p

. ,
7 Q And what time was that, sir? .

r.
Jr .

;q"g37. ,

8 A 1970 or '71, I believe. ; y. . .3

,
.n
'

:
,.

.
' g@A

'

9 Q And when did it occur that you did not report to j,-*Nst-

,,

10 Mr. Gerber? - e,
' J @%.,.

*
'; , F-

,

~

11 A I'm not 100 percent of this but I believe that it W
..*.,,

< . . . . -

em n
.

'

12
would have been some time in 1971 that I stopped reporting %vid. e q?ŵ*-

m.
.

~

<!z g 3, a.N 13 directly to Mr. Gerber. . _
s; w<

y. y/;WI
'

d, ,:{~ ~ M,m. 2
1

~

7
,.* '

-

T r i q ' J ' p' i ffi u e.
, s ~

.m'u *k.

14 Q Who do you report to now, sir? [N- [ 4N,.'
-

.

.

15 A I suppose, technically speaking, the president of f f? '

.m |
16 the firm.

. yy 1
i

v.%.:e -

: y'n
17 Q In Mr. Gerber's testimony before the SEC in the .-..,

- ' ' '' '

e $
'

18 New England Electric System matter, on whose behalf was he ?.'
.s.

19 testifying?
, , , :iG.

.
,

'T:a ,d '. '<
,

, . , . ,
m. ,

20 A I believe he was testifying on behalf of the New ' s
. w . r..

_
^

* y .'.. g
.

21 England Electric System. | _ ,

'y . ~; .,

, 3.h *
, .

p ..v ;c .
-

O.-22 Q When you prepare an analysis of the economic ':
n

i. , . , %m| '

r: ..g --

testimony in the AEP-Columbus and Southern SEC matter, who , , . '[,'. 23
_ , ..: - s.,,,<- . 4&f

.~'

|
-

24 was the client? _ ;
,

-
.

. . . .
7 ,

-

7 [1 M f Q d [ d !T l'f
'

. ,y . ,

, .e .
3.. ;,::,:c gy ew r

~

_ ,,,.m.. .n ess m
u . - _ Ys 3_ f ~. ~. , : - *

|f <
'

.
,

,
, .,

- .. . . . ,: .
,..

,.$' Y [ '
1

.~ - - w .:~te, m. w.~ wt.
-e ..,i . , ,b ...N if C *

,.

t,.'

* I.T.1 G
,,., ; .

"?k ;; ,'q ? h.-'y y ,..' W
* ;jg, p .

5:, . , ,1 " ,
| | O, 2 % .1',T| d t .. M-kh[%',

.; . . ' ,
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|
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,
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1 Q Your studies of the appropriateness of F

h '4
... 2 separating control of combined gas and electric operations,

3 who was the client for those studies? "

. .

4 | A That was a group of - I don't recall the exact
,

.:
. 5[ number, some 20 er maybe 30 combination gas and electric

_

, ~
6,

;.s
f

6

6s companies. k.' '4 -

C-:
r ,.

. .

~

7 Q Can you remember any of those 20 or 307 Just list .
J * ':. . .

8 a few. It would be helpful. ~NM ['

- =9 ,,

9 A Yes. Long Island Lighting Company, I recall, wasi , p
~a.x

< .r

10 a ==her. I honestly don't recall specifics beyond that. y
..

..

num ..

11 I happen to remember Long Island Lighting because we had , , gy q.
.,w : ..

- . .

12 some discussions, some detailed discussions with them directly.
; . . e ww y

'h 13 ,,:Thers were many other fairly sizeable ccmbinatio
3 :. . . . yVJ't.. p

s _ 4 4..,

14 utility companies, but I couldn't name tlw.m for you, M.74C E"~
,

. :,.h:. -

.y
15 CHAIRMAN RIGLER: They were all combination ,fji i-

3. ;
dur

16 <r-nanfes? Y. . . ~. ..-

. , s. m
..,(

g.7 1HE WITNESS: Yes. - >.

e.?

18 CHAIRMAN RIGLER: Just as a matter of curiosity,

y-,

19 what conclusion did you come to? 3. ,..
- ,.4

20 THE WITNESS: I concluded that the cost of serving
..

~

them and disrupting them at this point, ones that are already[e
'

~

21
+ . ,.

6 combined, was not worth the competitive benefit likely to be, . . ,-h

'
,

22
" <y-

,, 4
g=iand for that severing. '

,'.<C23, . m~
. .

.

. . . , . . _ .

.y, ... ,. ,
, .

'... , . * 'd. " - -

W ~ m. T h ,.+~
.-

-

24 . .BY MR. LESSY: . . - .
<

-
.

'

.@
- *

. ;.

'( u
, ,

- 25 -

'Q- - You testified or prepared testimony at the Nuclear . , '.,* -% - . c
,

'
'* r-4-.

e;~ ; .Ni ;x, n . ,

'$ ; [ , *k.r , u.
#

g 3; . , h. .f 4 +. , , , , e
*e a' * ,, ' b k 1m( / Q : ,25~, -; ' 3[ ,' - # / 1. , ,; ,Q.b'. ,fo y., W -

"*

'.
,

,

, , - , . , .,, q . f q ,3.;f .e - , ,,I ' b - ' "

m ,., ,
. , , . ., 3 , , .

h- : j; L.

f, _ n :uQ.p .I;; ' ?:%. _ .; }<; . 'y $ ,
.a. * , * .y:

#'~ ,,...Y. Yv
l,;., ; - p: .:,+;; :yg . - y [g:tf, % '~ %n WJ g s - Mw . ' - '

'

/ ;' .'.

;Qs;.;7;x W -m ,u
. 459:$.

,. a .w. ~.
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1

!Q Regulatory Commission in front of Atomic Safety and
'y Licensiing Boards in anti'. rust matters on behalf of Consumers2

3 Power Company, Duke Power Company, and Alabama Power'g
4 Company; isn't that correct?

. 5 A No.
.

9 6 Q Would you tell me how that is not correct?
-

7 A If I understand you correctly, you said I
~

8 testified on behalf of Duke. I did not. The Duke case never
.

.

*S

!" l9 came to a hearing.
-.

-
<4' *

,a v.
10 MR. LESSY: Would you read the original question U <

. -s.

11 back to the witness, please? ;; . c -.
.g
.; ., . :.

12 (Whereupon, the reporter read from the , - 9,9 '.,; :;, y . :
*

.

. e .& 23 :h 13 record, as requested.) hk u
'

14 BY MR. LESSY: 1 - -
'

,

~

.g a

15 Q Did you prepare testimony on behalf of Duke
.

|

l

Power Company in a matter in front of the Atomic Safety and16 i

,

17 Licensing Board?
'

.. p
18 A No.

.

o-
:, 19 Q Would you tell us what your involvement with ]; ,

20 Duke Power Company was in front of' the NRC7 . | |

[ j
'

~

t

21 A I was involved at the prelim %ary stages in Y E.

22 trying to flesh out the issues. I think I was also involved
#4

in helping them to frame discovery. For'that matter, I think23.

t,

I WO involved in helping them directly negotiate discovary -
c. Qg "

25 ' Problems with the other side, and tc assess the ccmpliance
-

[3

t
.

. . , % ,1 3;
\.'

+ -
-:<

, s> : '"
_

.y n
.

.- . ,

' '

*
''

w '
~

.3,
, 4 .. hs

_ . - r w' Wm
'

i

" : A? 3 3;
-

. ^~" -
.

,,
_

L - . '; - **h
..

*T '' d':' -' _ _
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-

. 3
1 with discovery. Up to that point - I did not get to the !

j ~2 point of preparing any direct testimeny, I'm reasonably 1
-

|!3 certain of that.

O'
. 4 Q You testified on behalf of the Georgia Power

S Company at the Federal Power h ission?,

.

6 A Yes.

7 Q When you testified before the Arizona PUC, who was-

.,
.8 the client in that matter? .

m .: ,|.?y
.

~ . _ ' .

g A The Arizona Public Service Company. y
,

y
,

.,.

, , . .

10 Q Is that an investor-owned utility? '

. 1: .
11 A Yes. ,:$'

.
:~ p-
if;;' ,

12 Q wnen you testified before the Wisconsin PUC, who . ;M .'u
h9@(f; 9

13 was the client?
-[.

"~
,

14 A I have testified there on behalf of both the . i
. . , ~ . ~

,

:x

15 Madison Gas & Electric Company, and the Wisconsin Electric 4

: ,

16 Power Company. 4

- . |'
;.,

17 Q And when you testified before the Oregon PUC,

18 who was the client? #

. . . ,

-

gg A Pacific Power & Light. "'
-

.4

20 Q In what percentage of your testimony or economic
,

-

studies we have gone over - scratch that.21
. p.

22 In what percentage of your testimony or economic
[ 'q

:. studies that you have listed in your testimony have you ,{23
. _,s

testified or prepared such economic ~ studies for cooperative };l24
'

25, or municipal electric systems? .:
,

3 ;'

.
''i S,

.

_

%_ , jy, }
2

~. i I, y

.|? Y;
3, d.g{

,' ' v;'
'

,
,

-

~ ~. . f 6 :
_

y,:*
, x y Wg c'[ * h.' [

'
,-

#
, , ,. k' ' '
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1 A Let me answer that by saying that'I have not
A testified on behalf of cooperative or publicly-owned

3 utility at all, to my knowledge.

4 I have conducted studies and analyses for such

5 utilities.
.

-.

6 Q Now the question was in what percentage of your
|

7 work have you made such studies or analyses? - |.

*

|8 A I couldn't give you a hard number. It would be a , ,

.-

9 relatively small percentage. '

-

|
.

10 Q Less than 5 percent?
'

,.

A:, |
*

L..;'--
'

3 11 A Probably, but I do not recall,
# 6 .s=^ ,

I

,

>

& io

- 4 I
12 probably less than 5 percent. I'm not sure. . aj;{:.

e

l
,

i, - '')f @ , ;-

13 Q .Less than 2 percent? .u-J nrd 'o'

.: in . +.. 1 ,

4
. ,

- ~

. , m. 4;
14 A I can't get any more precise than that for you .. ,

\
. -

15 It is a smail number. &,-
'

l
,

.

7*16 Q When were you initially retained, or if that is '
''
'

. w
17 not relevant, when was NEP.A, to your knowledge, initially

|
-

\

18 retained by the CAPCO companies with respect to this |
'

19 Proceeding?
-.

*

. ,
20 MR. REYNOLDS: Which question are we asking? '

_

=A

21 MR. LESSY: I think it is an and/or question.-

.
*

|

22 To save time, it can easily be answered. bh .i
23 THE WITNESS: I wouldn't be personally retaine-d.

.

_

| 24 That is obvious. I don't know the precise answer to your
,,

25 . . question. It has been several years. I did not bother-to |$. ., .

',,s -
,

p ~ ' 4d

' ' ' '

+ , ,
.

[' . ,
, j .f,

. -
_

. y ! z: W *

. _ ..
,

,
, g. ~

, ,t ~- e '

Y:r[j .*
. ,'r

_ . . . . . --

g
'

,.f_- 4' .. f _ 'f' \ _''_ '
s
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.I 0 . s

t .look up when the thing was initiated officially. <. /v

;@ 2
BY MR. LESSY:

.

3
Q When did you personally, pursuant to cn under-

4 standing between NERA and the CAPCO companies, become

5 ~

involved with this proceeding?.

7:-

6 A I think I would have become involved i::imediately. ' Is

,

7 '

I believe that is so.- '

-
, ,

8 Q Can you pick an approximate time when that was?

&-

.
- .*

8 A I really can't. I would be happy to find that out %

v 1
10. .at a break for you, but I don't have the figure in mind. J ; .,

II It has been a very long time, and I have worked on a number 7 f|
, .c y

. Y12 of these cases. It has been several years here. Beyond that,' .i

93 wy |
' ' 7;', I3 I haven't bothered to ir.ck back and see when we first became [.# %-

., ; m.1. .r +
-Ta. 4-14 involved. - M~ .,/C. .

'

g- .>

.

15 Q Could you tell me how you did become assigned "v'
-

, .

16 to the CAPCO proceeding? Did Mr. Gerhar say, "You ato 'l , t
c. _

* ,'17 working on CAPCO, Dr. Pace," or can you tell me how it was
-v.,

18 you were assigned to work on CAPCO?
, s

4

19 A Those things tend to naturally happen within our [ ?.

.

20 firm. When you are working in an area that involves your "

21 expertise, you obviously are going to be invited in. I. I -

~~

-
.

,

; 22 can't tell you the direct way by which I got the news. Mr. >
c, ,

' ]~ _ vfr23
.

Gerber may have walked in and said, "We have been contacted
.x.

1, j '"e

, . 24
.

by counsel and we are going to have a meeting, join us," .or -h-

: .

G7;-
25 whether Dr. Stelzer said that to me, or whether I learned by

_ Q:.g.,

- 3 a
, 7,7! '

o -
,

,

.
, .. y< n ;-

'
,

'
,y2' _ || . v **w ' '~ ^

ei' v%; .
-

b ,4: a:.
,, ,

:,
- :.

_ . a...:
' '

+3f -[ ,Q s; y j; , h. ''v. M
'

y , , . 4
.

.
.

.
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1

.. ? 1

1 some other route, I can't tell you. " "

,
.

' g. .

2 MR. LESSY: I war'.t to go off the record.
,

3 (Discussion off the record.)
. N MR. REYNOLDS: I can provide the information that

5 was just aquested now, rather than waiting for the break. t.

--
;

"

6 Though I can't be precise, it was in December of '73 or '

'

7 January of '74 when counsel for the Applicants retained '
~

'

.

, .

'.l~ '8 NERA to assist in this proceeding.
s; y.

Od 23 'g ~ .'> .

~:p. :
',,:

10 ''

-

;; y

11
, ,, y

- u ,

* + . - * *
12 . - " 'D. , .,it "-

c

.h-i.? (1y.*
' * p. F . Gat*
.

h ih!!hhgwy[ h,13 :
y .

14 - 7fW #
,- .e )

.,'.)'!a*

. , . .

15 '' f .

1
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- -- ' C16 l
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;r.
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18
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'
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' 'S24 1 - BY HR. LESSY: .

''

- bwl

2 0 Is that approximately the time you personally
.

:
~

.

. 3 became involved in this proceeding or.on behelf of the

- 4 CAPCO mf anies, according to your rocollection, Dr. Pace?

5 L It doesn't sound wrong, but as I previously
'

|. ,
'

:.y ;
-

6 stated to you, I don't have a specific recollection E ^

j
i

., ,,

of when I became involved.-

7 a 3

,

I; !8 A couple of years is what I said, and January . .g

..+; e
9 of '74 is not that far from a couple of years. ~ 7,p

,

|
.

y
s

.

10 0 Do you have any idea 'how many hours of time , ,i.
. . . ,.

g

.

11 you spent working on the CAPCO matter personally,or a
er

M
. w,. -

. v. rw -

range of hours? c- ,.. ;;ds. .1912 7, ~ g y.

. - . ps c.w t n.. - -

.h A "**
'

4'

13
- - ..c:;ggg g

'-
, .

S Do you have a ballpark idea of the number of ' jf59 @>14
o t-',

~ , ;:' ? .

us y u spent woMng on Ms mah, hcluding ' 'i]7 y|15
=; w

Ylhpreparation of this tastimony? J
16

* * #, ,.

A No. Anything I would giva you would be sheer . .C O- . .17 ve, -

8PeMaden. k ,,1,.i18 i

.. . . . . , ig
I don't look these numbers up. I didn't-

19 3 _ ,,_
, u :

-

1_

see any particular purpose. I haven't gone thron~h a ch | !20
- l'

chronology of our participation in the case. y j21 ,

, _. ~,
.. __.. .

I w uld be guessing, purely.
' .}'d ' n{4. ' . 22 . ,

1
. : .,

f

| g Are these numbers recorded anywhere?
; 23 .

;,
,

,

.

a W.e .'
.

.A. Certainly.
-

- - .

'-

: za &- .u ne 3%9n fs.
, .

1 - . * .

' j.1.
~

k T; I
'

; .S Can you ascertain for us - ,5*

_ . 4.wi[
1 .

25 1g,.. .. . .

_ y. 3.~,.y: , f. ;*
. - +: , c-- ; ,,;z ; *__ . .'s .% ; ' ''' ? * & ?:Y*

, ' w. " _":. .
'+ , . . s

1 ., * *
.,

, , , ,li ,M* y,hw
,

wy '; , . [ [ -. ,1
'''

8'f i *g ,, #

M'/.s..D.,'(**1');'[$n
.=g- g -

4

~$ . * "
- , k ?f

'

. _ " .
-a. . , , . 4 f .~, ~,...m

ei e f ../.~ ' / c s ff f $a 7 .di 'f'' ' %, ' . J - N_.
'

;,,: :.~; ~____ _ . :;;t e. & fr_. 4 5m?W; |G^v,- ]: ? .Y \ W ; ':":|UQ9.% *- LQ %LA. GA
M ,T.i'$b 7 t3

' a ',

;
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. r''.

the approximate range of hours of work in this proceeding, [ -

,

if y u were given time to do so?2

A Yes, that is an ascertainable fact.

h '

CHAIRMAN RIGLER: During the off-the-record4s
.

portion you asked the Witness to be excused, and we,
m,

note for the record he is no longer in the room. ;j .
.

"

.

(Witness temporarily excused.) ..

7
. ,.

MR. LESSY: Based on the nature of the testimeny, " '

the extent to which it is consistent or inconsistent ' ~

9 -

:. .
with antitrust law, the extent to which it is consistent

~ *

,

'o
10 "<

or inconsistent with the record already established in this ;
11 s'+' *

t -.

proceeding, the line of questioning I'm on right now is . ,5E o12 .. . . m. m :,.. m.,.

the principal line that is going to be - that the Wit $1 css Y'4- Y
i 13 .

.qN..;g%
, . 4,

is going to be av==hed on. E if"3 ,s14 ' y ;; .; ' . .. .
. e

Therefore, I think that before I go any further, ~ '
- -

*

15 :, e .; .
I would like to get this information, because much additional .'

16
- *

, ,

'examination,in our view, might not be neces'sary. V
17 - .

I mean maybe an hour or two. -
i

18 -
'

I,

CHAIRMAN RIGLER: Ecw long would it take at
. .

6

i^
19 ~

.

provide the information?
20 i

,
i

- MR. REYNOIDS: I have no hesitation. I think we -

21
#. .

, -.

had a colloquy with Mr. Smith yesterday - ['
3 22

- T,
,

,.
- r

! CHAIRMAN RIGLER: There is no objection. It is '
c

. 23
..

n>-
a question of getting the information.

''|124 ' '_~' ~:.h:; C
,.

.

'9 .
v.

How 1cag will it take to get it? ' . ,0, ; fEI' '

-
.

d%'
'

25 " - .-
'

< c
_'

, ,-
'

), | d.' h' ' O~.i . % ,f,
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-
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9 MR. REYNOLDS: I can give you a ballpark
.

-

2 figure for NERA right now. .

3 Dr. Pace, I'm sure, can give you a ballpark

4 figure of his hours in fairly short order.
.

.

I'm not sure what Mr. Lessy meant by
. .;.- 5

Principal line or how definitive the information needs to6
,

?

be .for him to pursue his principal line. If we 7 -
, ,

-

ri
,

..
-

, s,

3 want to go back to all of the monthly records, it may -- 2-
.

. .
'

: ['' ;

take some time to do it. -

22, .
,

. .. , ,
e h ' -'

10 -
,'

t
.

Qe

'-j .,{.-" r*

? f: ?' ?;

. ~ ~ - ?
.

- [t a 'M h 6e$,

' *6, . ' .f ' s'__

' ~.p. - '. .'~ , %, .4v.Q|fhy . y: ,s

"M 13
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15
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16
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18 '
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,s ,i <

*

19 -.

< .'

20
.

(" 9'

21 '

. . ~ , -.

,
* e 4

,a
,w

-

?
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! . 23
~

'

-
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,

" r. .
*

* , d

.%-
.

.
. .. ...

..f. . t
~5' #h-g_ , *, s

6 6 *
g

'

, . *''Q. *

a ,. - y . ' - ~ . 4*
.

y ,
"

,

v, '', .-

, .

A b
.. . , ,

g ' af k g' p( .h8'

,
|{, | :- a [ ,- ,- ..< .,

6 . p.'}; ..; n$
* 'j' - , y .}

*
_ a ., ; ,

>

_ s ..
~ . . :5 o; 5. . _3. .;::~ *' %

~ , ' s: ' ? > Qf-, L'n,'

b; Us
_.

slii ,

~' . ' i
-

(

~

.,.'5.- j i 'i

,. ,
,

.

y ,,a,-| n, . * " q % * ,. .>
, , * S te ' ,5 .., A -

'', & , . g.-
* '* " $

.n. ' s ' ,< - t* ' ' * * f4 d,,4
. sv.

,
,

'
. -

p, * 1;' ' ' 'g#nf
'

~. '
, , i

e
, ,_ .

. 34 , k %, 4 . , . - . ;-n . , _

_



-

- _ ..__ ._. . . . . . . - _. .. . _ ,

*

'| [ *|~w s:_ :.,.

5:x

25 11,G98 -, g*
-

.:- -:

.

-:- ;, -
arl :,

3
"-

CHAIRMAN RIGLER: What is the ball park figure
|

, .e

A for NERA? I
-

I

3 i
MR. REYNOLDS: I'm advised it is 5000 man-

9 |
4 hours.

5 CHAIRMAN RIGLER: If we supplied Dr. Pace that.
,

'
t- A

6 information -- '

.

-
.

,

S
t7 MR. REYNOLDS: We have already done that, and we

8 anticipate he would have to make some phone calls, but could j
e !9 arrive at an estimate as to what the ball park figure would be !.
i.e

to ' . Ifor his involvement in the proceeding. m:JB +
'

?? <

,
11 I don't know how specific Mr. Lessy wants it and ?L T..j9 -

-,gn ,

12 what he meant by his principal line. I'm lost on that. gg;ji j'
:w

* - Wp 'Iv-
-

@s 13 CEAIRMAN RIGLER: Let's recall Dr. Pace. - WY #
r /Tgw+ r:
Q:gc gr

14 (Witness resumed stand.) '@ ';.,*
-

-:|;gL -,.

15 CEAIRMAN RIGLER: Dr. Pace, it is my understanding' J

f. i'

*

16 you have been provided with information that the appro:timate _
xv.;

y ' _17 number of NERA manhours are in the magnitude of 5000; is ,.s. ,...
c

. :. -
18 that correct? M

~;
y 4

-

19 THE WITNESS: Yes.
. ,C

]Q
, "

*-

j

20 CHAIRMAN RIGLER: Does that enable you to give a _ ,
~

' q. e
-

ball park figure with respect to the extent of your involve--21 [
.. u

.

O' 22 ment? H.

, p: '3... , 7
G '

. 23 THE WITNESS: I need to ask a question first as .|~ '
e

M.y-,
.r. .., m x

24 to whether the 5000 is total. ' . > - "' M Mt -

|.
c. tc

. ; m;ww .NcI'ma;

. ,

.

- ' q g ,- :425 ' MR. REYNOLDS: Yes. I ~s

,
-

'

s; s 2 jy{ T . p
;

.. ?,
- . B. :; , P~WP W

.., -. .. ;. , +,f~[, ',. _ , [}}gW
,. , +-q . , _ . ~, .y

,' [ -
' # ' '

. > '
;E'

j$ .g .,

g 7 - . ..~ .. . n a u. m p .u. - ..
' '

, ,j -| s ' ,j., jf" *f* .j ~$. | - ); * T r.*i a
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9

THE WITNESS: I would say in grossly round numbers,

'

2 maybe that applies possibly six or seven hund:cd hours on

. 3 MY Part. That is the purest of speculation.
J

CHAIRMAN RIGLER: You estimate your involvement to be
~ 4

l

more than 500, but less than 1000 hours, perhapc? f5 -

- ,,,, ;
. .. .

THE WITNESS: I believe that is true.6
;n <-

,
-

CHAIRMAN RIGLER: Is that sufficient for your . . 'f 7-
;. y,

-< m' ~

7 'V:.
'

Purposes, W. M s g
,*

4.e.8 ,
..

.4-
MR. LESSY: Yes, sir.

..~ ie 7-
.%c9 -

- c. '3 ;.

BY MR. LESSY: ~ N"1 ^-:^

10 - .ek .
.

wc .

Q Do you have a current hourly billing rate at Jfg 311 'w;g ~

|yyvwhich you bill the CAPCO companies for your work, sir? ypqg g12
, , , ., %ufu.mo.,. ,,

t c .m , . e.,

.

. A 'IERA has a rate at which they bill my services ~to'l W
*/ 13 . < 31 k,m_

_ .,.r...,~..

anyone. ' - m v . ,-

14 3 fr.%m# ,'
, .

.s n. '.]4 > Lw.

Q Could you tell us what that is? ~MW is15 : ?,
%.e 2

MR. REYNOLDS: I object to that. We have already.
16

.. . ,
, ,

,
'

37 ;w;g [gone through that earlier with Mr. Gerbe'? - 'r
. . , . .~.

CHAIRMAN RIGLER: Is it a uniform rate? .ftj'' :.

18 -

. . , _

.THE WITNESS: Yes. #f-
19 3 7.' W '.

m

CHAIRMAN RIGLER: Is it available to any customer
>..; e.

of NERA if they make an inquiry? i Q. .

'-

21 "
. -. o . v-

.

THE WITNESS: If they make a, specific inquiry, - .s
.

. O ,. ;.._
- ..22 - - e-

f. 4 's.
yes.

M % 9?

M' *
r

- 23 % .. I f'
. .9 .

CHAIRMAN RIGLER: I see no reason to protect the . 7 .m

information in that.' case .

s n
' '-

,
'

- - ;. .

. a- @g@g%
,,

| as u . m:> +, : ~-
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1 MR. REINOLDS: My question goes to relevance.

2 I don't see but for the information we have c1 ready
.

;

3 talked about on billing, I'm lost as to how this is rele9 ant. j

6
.

~4 I'm not trying tc ' protect it from the public dornain.
,

5 CHAIRMAN RIGLER: We will permit it., .

.

6 THE WITNESS: My current billing rate is $75 an
.

'

7 be.
-

- '

8 BY MR. LESSYs s. s

9 Q During the course of the preparation of your
, .

.'.

10 testimony - scratch that. '

.

'

It When did you first draft your testimeny? Y
,

a n
12 A I can't give you a direct answer to that x:

. . . ,
.

.c. .w,. ,--.-%
. m..

..

; -

m :ny. w' ^33 or precise answer to that.
I would say it was within the y#g ;1

yj

e .
' '

14 month before the filing date. -

.WQd m. .

.>.
m a. ,'

15 Q Was there a previous draft? W '

.

. :

16 A Previous to that month?

97 Q Previous to the one you filed?
. ,

~

18 A Yes, there was obviously some draft prior to this. l
'

3 gg .Q Well, when, approximately, was that prepared
.. -

,

s
. . |

20 approximately in September of '75, is that correct, asm: ming 1

-

that was filed around October 25, 1975721
|

A I believe that is true. I don't have a22

.
.g specific recollection, but I wher it baing some time in

'

that. time frame. '. _ t '. q.r. q.
-

, y
-

n. < ;-.

..

Q How many drafts did it go through between what25 .

-

.

. 1
~ L

. g?:s .n.
;s.,

, .

- ,L','-
'

< ,: . "*i ,.

- *, ,c *s ~I ;*
,.rks

. ,

s s. < , . ~., ~.ff: . .
, ,

* * ,

,

- >- . ~:
-

;; onB.:c,2 n. ,
~ ..

i '%,.
.

t
s . y -. '.. , . . d- .

..
> .
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1 you initially ~ v: ote and between what we have in front of us

M
(.| 2 today?

. 3 A One, I believe.

4 Q One previous draft?

5 A Yes, I ihin1t that is right..
,

_

6 Q Who reviewed that draft? I
~

7 A The draft, I'm sure, was discussed with - I'm
-.

8 sure it would have been discussed with Mr. Gerber. And, . * *

9 let's see, the draft was also discussed with another member D .c

. _ -.

to of our firm, Mr. Howard Kitt. It was, of course, discussed
;

11 with counsel. 'M
, m. y ,

,

12 .
Q When you say counsel, whom do you mean, specifica11v?;

;.ag;r --
>

'

A Mr. Reynolds and I believe possibly Mr. Berg i, 13:

. .r +%

14 Q Steven Berger?
..

'' ' ' ly. n *yt
~'

w -
.

m. .;.
'

A Yes. .
-

15

16 Q There are two Mr. Bergers. .

.p .w

17 How about the Reid, Smith law firm in Pittsburgh?
..(

18 A No, not that I recollect, at any rate. 1)< +
.

.e
, gg Q Squire, Sanders & Dempsey firm in Cloveland or '

'

g Washington?
.:

''

A I think not. .; ~
'

21
. .

,

y

27. Q Did you attend any CAPCO meetings or CAPCO '

,p

23 counsel meetings at which your testimony, draft or outline s .-
.

f y ur testimony was discussed?
~

' L'.,;npf. '

24 - .
,

.

' R f_. m
| A Not that I specifically recollect. I won't tell' f. '

25
; ; . . t. > , . ,

i ;
~

'f,

- '

.. .+ .; (jQA*1
. .t m
M :w

' 3 * A- i
* ' "' ^

, ,Q I, .

.'}
.' 3

- ' -
y .

t . '^ -. . . . . . - %-J W ?;;;Mf;%g;.gif 3;- . , . , ~; '-,- ,

,7~ 7' , '

.; 2 . i. .,.
,

'
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, ,

1 you that such an event didn't happen, with at 1 cast an
'

Q - m

i] 2 idea of basic concepts or areas that might' be covered, but '

. 3 I don't have a specific recollection of that.

. 4 Q Did you attend any CAPCO or counsel m$eting?
,

5 A I'm sure I attended meetings at.which counsel.- . .
ne

.Y', ( q
l'

6 for other CAPCO companies were present. I have never
,, ~7 _ ,

~

attanded a CAPCO meeting if by that you mean the meeting of7
. .<m.>

8 * A people running the pool. **
..

.
. .

-
, .

, Q No, by that I mean the CAPCO executives or the
,

,

' -
,

-- .w.
10 CAPCO counsel. 7p

-,,

_: s, y ,-

11 A Yes, I'm sure I have been involved in meetings }{
. o. s=x

12 where the CAPCO counsel have been present. At least some of d.
.

4
. . . . n. s

h+ 41 - 2
-'g

g

eC4 them. -

. r
' '
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hwl . g How about CJ'' , executives or officers, company

G officers who ars mambers of CAPCO?
sp'- ,

- A Again, I think the answer to that is probably '
I3-

.

yes. I'm sure at sonne point in these meetings theyp' .

4
floated in and out.

- I don't have a specific recollection on that.

)6
But I'm sure it is so, that P. hey have been involved i

!-
. .

7 to some extent in some of the sceetings. i
1

i8 g About how many of those did you attend, i

"

wherein drafts or outlines or scope of your testincny was

10 discussed at any such meetings, either counsel meetings
.

.

II or CAPCO executive meetings?

A If you will recall, I said that I. don't think there |12

r
13 was any meeting with all CAPCO counsel around the

,

I# table gt which a draft of my testimony was discussed. -
15 I may be wrong on that, but I don't recall

16 such a< meeting.

17 All I said was at some prior meetings

18 there. were probably general discussions of areas that
'

,

!' 19 might be covered.
;

20 g Were there general discussions of areas that
.

21 shouldn't be covered?.
i

,

j 22 A Not that I recollect.

23 g Well, when you testified on page 4, line 21,
-

t

t

24g that I have been asked by counsel for the .

^ |

25 CAPCO companies to address two distinct areas, |

6. . . +
- .. . . - - . . . . - _ . . - . . ,
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I
that implies to me that your assignment was rather

m. s. j hw2 2
.

specific. Is it your testimony that you were not told

3
to address other areas or told that you shouldn't address

!A
:U 4 certdn m as?

5
*

A No, it is my testimemy that when it came to
.

6 the point of siting down and specifically putting .the case
. 7 ~

together for presentation, we discussed and by counsel
8 for CAPCO companies I refer to Mr. Reynolds and

9 his fira - and we discussed and agreed these wero. two areas
.

10 that I would cover.
11 The scope of my testimony was naturally
12 limited.

f3 13 S The scope of your testimony was naturally ^
-

n'
14 limited to these two areas the CAPCO counsel told you to +

15 address.

16 Is that a correct understanding of your tas_ti:. .any?

17 A I think, you put' that sentenes tegether in e funny
,

. ~.
18 way. What I meant is that all tesHmemy is limiteci. in'

,

19
,

scope. -

-
.

"20 When you *put together a case you obviously.

, 21 try to put tcgether a package.
-

,

*

22
. The lawyers make decisions as to what they

*

.

'

23 heed to introduce and the areas they would like to have

24 evidence on.
O 25 | This is a product of the discussions of that

!

-
.

..,.w , - e ,, , ,
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m bw3 nature.

Y 2
. G When I was working with Dr. Hughes, he said

3

O if you want me to address such and such, I have to alco
4

talk about this other area.
- Did you offer anything lika that?

6
L Not that I recall. If you are asking me do I

~

7 think my tastimony covers complete subjects, yes, I do.
'

8ES27

9

to

11

12

m s,y 13
,

14

15

16

17

18

19

20
.

21

C- 22 ~

23
.

N

|
'

-25
.

|

!

|

I
m s.

, ,

*

| , . ,1 .

1
. ,- ,y
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28 ^

~[
~

'
i' . Q When I asked you who reviewed your testimony,
,

2 ~

- ,

you said surely Mr. Gerber. Why surely Mr. Gorber?
~

. 3
'A Surely, because Mr. Gerber and I worked together a

4
great deal and we have been involved together in' a $1 umber

~ 3
. of these kinds of proceedings.

6
Q Which ones?

_

7 A Mr. Gerber was involved in consumers, he was

8 involved in Duke. He was involved to a lesser extent, .

8
in Alabama, and obviously he was involved in this one.

.

10
Q Can you imagine a situation where your testimony

Il and that of Mr. Gerber might arrive at inconsistent results

12 or not be compatible? '
'

,

9 x =/
d 13 MR. REYNOLDS: Can I have the question bach? j'

.

t~ |
14 (Whereupon, the reporter read the pending

-

i
. |

15 <

question, as requested.)
.

16 MR. REYNOLDS: I will object to that. I don't

17 see what relevance the imagination of this witness has .

18 to this proceeding. .

. 19 CHAIRMAN RIGLER: Overruled.

20 THE WITEBSS: I don't mean to be flip, but I can
4

21 imagine anything. In the event that two people at '

Ih 22 NERA put together tesiimnny that would seem on the bace contra-

23 'dictory, I would hope they would review each other's-

24 position and I would hope they'would sit down and talk very
,

25 ' hard and try to work out their pu t. tion and find the correct

; .y..Q |

'

, ,

, -- , ;n,c; j
_ .. .. . *
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I
position and support the correct position. '

*- BY MR. LESSY:
-

3
Q Han that happened yet between you and Mr. GerberO

4 in the proceedings -- the four matters you outlined you
-

5 work closely on? Consumers, Alabama, and et cetera..

6 A Not that I can recall.
.

7 Q Has that happened in your other work not '

8 involving Mr. Gerber with other NERA economists that

8 you came to an inconsistent result where you had to sit

to down and work the differences out?
{11 A I would have to say probably many times. I don't i

knowmanytimesthatitgetsreducedtotestimonythatfar.-[.
.. Ie

12 ?'
+ .. c,

13 But if you are saying do we ever disagree with one another, /
'

\14 yes, I have been in plenty of shouting matches.
.

15 Q Now I'm talking about testimony.

16 A I can't give you a firm answer on that. Again

17 what you would tend to do is before you reduce the thing tos

18 formal testimemy, you would, be'quite likely to have discussed -
'-

19 the problem with other people in the firm who would have

20 expertise in that area as.well. !
*

|

i - 21 It is unlikely that you would put out a.

{ 22 formal draft of a piece of testimony which would be in total '

| 23 disagreement with the position of other people, but I*

. <
24 wouldn't maintain that doesn't happen, either..

,

25 It may happen within NEIM.

: .

w,g,- . ,
.

- . - - . . - . ._ _ _ _ __
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t Q Why shouldn't it happen if you ara ' individual,Q,
2 professional economists?

.

3 A Because you would sit down and discucs and-

hopefully you are all reasonable people and reasonhbly good4

S economists and in all probability you would reach at least-

.

6 on the major issues agreement. I think you will find disagreemmu
.

7 among NERA economists possibly in testimony on minor matters.

The major economic thinking on the problem, it seeims' very8

a likely you would come out with a similar position. |
1d 28

10

11

12 y,
im

.4, *

, .

14
.

15

16

17

i8

|
- 19 |

20
~

!

. 21

|,

23 i

y - *

-
. ,

25
- !

;..

. "i.

'I, it !

. 1 . .f- ~ i: Q :T;; j'

.
-
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:

4 In addition to the amount of hourly bi1Ngs betwee nS29 3
bwl

NERA and CAPCO, are you aware whether or not there exists{), 2

any ananpunt for adhanal cgensaden for ehheh
3

'monetag or demise h de emt dat me ress h dis
4

Proceeding is deemed acceptable to Applicants?
5

~

MR. REiNOLDS: Excuse. wa.-

6

I would like to correct one thing. ~You indicated
, 7

I ***"I*"*" * ** "" I*

8

There are no such arrangements. It is be'caeen

NERA and CAPCO counsel. .

SY MR. LESST:

0 Yes, sir.

A I can tell you unambiguously, there are no
Q. 13
k .

such agreements, never have been and I doubt thero cvor'-"

will be in any case. -

15

We are paid a uniform hourly rate to perform

our job as best we can, and we are paid for it.
17

G When you say uniform hourly rata, what do you
18

mean?
19

~

L I meen uniform for all clients and uniform
20

regardless of win or lose.
'

21
~ g How long did. it take you to prepare your testi:i:cny

22. . .

that we talked about earlier in this proceeding?

'A Couldn't give you a very precise estir.ats en -.

h that number either. Obviously, it is less than the total.

4

a') t
*

. .
.



. - . .. .

~ 11,710.

:
.

1 700 or so hours we talked about before, because I .

.

bw2
2 have been involved in other .- aspects.

,

3 If I had to make a round guess and take it

\./
4 for what it is, sheer speculation, I would say maybe a.

5 couple hundred hours..

.

6 But that is really speculatica. I can't

'

7 tell you too carefully.

8 We don't have any separate billing .

9 designation or anything of the sort for time spent -

o

10 in preparation of testimony per se.
4

11 g so in approximately the month of October 25th

12 of '75, it took you approximately, during that month, a
.

A ' : .

9 13 couple hundred hours to prepare your testimony; is that-

14 correct?

15 A. No, I don't think I said that. When you asked

16 me about Preparing testimony - if you .mean the literal
. . .; ,

I'7 - dr.'.tting of the . piece, that is one thing.
, ,

,

l'8 I didn* t understand you to ask me that.'' /
,

. 19 In the usual sense, in talking about preparing'

20 testimony, one means to get yourself involved in the case,
.

to come to understand the issues, what is relevant to what21
.

O 22 ro= ==== to e 1* bo=*, ==a *** ore oe **1as- obvio==11,

. 23 that went on prior to the month before the fili.ng of

24 the testimony itself.

25 ' I had that in mind in .the hours figure
,

.

2

? -
.,

- - . .
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bw3 1 I gave you.
~

'

1 I don't man to imply it tock me 200 hours

3 to write 36 pages.

-/ 4 4 When you testified just now that to beccma *

5 involved in issues you wanted to talk about, you man |
.'

6 issues that counsel wanted you to talk about, don't

7 you, or is that the same?-

8 MR. REYNOLDS : Objection,

g CHAIRMAN RIGLER: Let me hear the question.

10 (Whereupon, the reporter read

11 the pending question, as requested.)

12 CHAIRMAN RIGLER: Overruled.
~

,) 13 THE WITNESS: If I testified in my previous .

^ ~'

y
.,

74 answer, issues that I wanted to talk about, I. misstated
'

15 it.

16 I meant to say issues that I was to talk *

17 about or issues that I might have an expectation of talking '

18 about.

19
.

20

''

21
. ES29

,

O **

=
.

. 24

25 - '

.

,.

' t

| e, *
> |~ 2

. _ _ . .- . . - _.
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BY MR. LESSY: 1

1
Q What would you base that erpectation on? Is !

3
that based on your assignment in the proceeding?

4
A I would base that expectation, I guess, in a

'

general way on the fact that I'm an economist and that I have.

6 I

testified in previous proceedings and then discussions with j

counsel.

8
Q Now the amount of hours it took you to write

9 .36 pages?

10
A Yes.

II-
Q Approximately how long ,was that? -

12 5A I haven't the slightest idea. I don't know.
-- ' s

V' You are just asking rae continuously for pure speculation. '

'

14
. I have tried to tell you we don't keep tho'se hours

'

15 separately. You are talking about something that took
16

place a very long time ago. If you want a round number, 50.

17 g rem talking about the month prior to October ' 75, '

18 which isn't really a long time ago, where you sat down and
18 wrote 30-odd pages of testimony. Approximately how many hours?:-

20 A I will say 150. I'm speculating.
-

21
, Q In other words, the testimony we have in front of

C 22 - eaay - I -t to make sure it is mewered -a o1 ear --
!

l
23 it took 150 hours to draft these 36 pages. There was a figure |

,

g 24 of 50. I. want to make sure you know what I'm asking you. , -

G
25' A You didn't ask me that. The question you asked me,

. -

5
4 - ,,

# -

ma

- . s.c ..

,, -- . , -, . 4 g , , _ - -.- , ,- - - . . . . _ . + ,, , r s
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1 about the total number of billable hours I put in the

2'

': month before the testimony.

13 Q How many-billable hours did you put into actually I

4 drafting what we have in front of us today?

5 A Itve done my best. My best guess is 50 hours.
,

.

6 I'm guessing. I don't keep those hours separately in that
,

7 fashion.;-

8 0 Was" your study at Michigan of public utility

9 economics done in the Department of Econcmics or the
~

10 School of Business? '

ii1 A. Department of Economics. 1

.

12 Q How many' courses does the Department of Economica

A 13 have specifically dealing with the public utility \ economics ,

.,V :7L i_ . ..-

14 and the electric utility industry?
' ' " l

15 A They have none dealing specifically wi5h tho

16 electric utility industry. They have no courses devoted
~

17 exclusively to public utility economics. At least they dic'm't,

18 to the best I can recall, when I was there. ~

19 Q
.

Have you ever taught public utility economica?

20 A No.

-

21 Q Have you ever done work on a national power survey

, 22 for the FPC?
i hs

,

I

23 A No.

y MR. LESST: May I have about five minutas?
M
D

25, CHAIRMAN RIGLER: For what purpose?
'

.

g.

\ { I'
.s,- . ,: ,- _ . . _ . .
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1 MR. LESSY: To see what is remaining irtr.nl

2 examinatfon.-

-

'<

3 CHAIRMAN RIGLER: All right.

' 4 (Racess. )

Ed 30 5
,

.

6

- 7

8

9

10

11

12
i' .

(% 13
'

%.O
14

..

15

16

17

18

19
.

%

20

'

21
.

n

24

G
25 -

. .

d

%

-
.

.

I
*

-
,

. .-/ &~;
.
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S31 CHAIRMAN RIGLER: Does that mean you are

h bwl almost concluded?
x 2,

fMR. LESSY: Yes, sir.
3

- MR. CHARNO: Befcre we go off the record,
. 4 -

would this be an appropriate time for the Depart =cnt
,

to make application for a subpoena duces tecum to the

Pennsylvania Economy League, sothat the Board in considering-

the qeustion of the Witness will have before it the material

we deem neossaary for cross-examination?
9

MR. LESSY: I will not need that time,

Mr. Chairman. I thought I had lost something.
11 '

BY MR. LESSY: ,

12
'

e, 4 Dr. Pace, would you agree that the American - I1 ..

I 13 D' '-

Economic Review, Quarterly Journal of Economics and the -

14 -

Journal of politicaI Economy are the most prestigious
15

~

journals for the pubiciation of articles ou tne eccncmics
16

of regulation?
17

i
A No. -

18

4 Could you agree that they are the three or four
- 19

most prestigious jt m als?
20

A As a general proposition those are considered-

21.

- prestigious jonenala to publish in, because it takes three
f.. 22
-

years to get an article in it.
23

4 Have you published anything in those journals?
(f% 24 -W & I wouldn't try. Anything ~_' would write would,

25
,

'4 .

. Q .

7 q . g;g.,1.
- < >

,.



. . _ _ . _ . . _ . . _ . . . _ _ - . . . . _ . . . . . . . . . . . _ . _ . .. _ . __ ,

1

11,716 -

'T

bw2 1 be outdated before it was published, even if it were

2 , accepted.

3 4 Did you publish your discertation thesis?

4 A No, other than technically speaking, all
,,

.
--

.

5 dissertations are published on university microfilr.is.
:

6 S Did you seek to have it published?

7 A No.
~

-

,

8 g can you tell us why you didn't attempt to have

9 it published?

to A I think the answer is very simpic.. I realized

a dissertation is a first effort. It is not the ultimate
11

12 study con +=4ning all truth that too many students think
,

13 it is. It is your first effort, and I felt like although
]. '

I had. tried my best in. the dissertation, I didn't14 a v

by any means think that was the be.n*. I could do.15

tiiven.more experience. I didn'.t feel
16 ,

..it was fair to publish something in that state. -17
1 .

' $DLti'is precisely why I mada no effort.$ya

MR. LESSYs I have no further
19

.

20 questions at this time.
.

MR. CHARNO: The Department has nc-

21

cross-ewsmination for the witness.- 22

MR. HJELMFELT The City has no cross -emination.
23

.

CHAIRMAN RIGLER: The Board may .have a
24

|O -

'
i

|qamation or two.
*

|25 -
|

*
s

e'g .- *x,,

'

, .| 4--'#
'
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' i

1
MR. REYNOLDS: I have no redirect at this

'

,
2 Point. .

3 (Whereupon, at 12:30 p. m. , the hearing
# was recessed, to be reconvened at 2:00 p.m., A ts sams

. day.)
.

6

* ES31 7

8 .

9

10

11 .
.

12
~

.

'.
,

%u - 3
14

15

-

16

17

18

19 .

.

ao.

~

21

22.

"
| .

24
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S32
"

g AFTERNOON SESSION
bwl

h
'

2 (2:30 p.m.)'.' '

3 CHAIRMAN RIGLER: Dr. Pace, I Uculd like to
.

.7^ 4 ask you a question or two.
U

5 On Page 11, lines 16 through 19, you indicate
'

. .

6 that unit power transactions are merely pricing davices.

7 And then on page 13, lines 21 through 24,.

8 you indicate that in order to avoid discrimination, the
.

, system seeking to share in the new unit would have to

be limited to obtaining no greater proportion of its reequire--
'

10

yy ments from the new unit than that which the constructing
\systemwouldobtain.

-12
,,

~.
,

g. 33 W quadon is,. do either of those wo
-

-

-.M. ,

*
94 principles apply under the CAPCO arrangement? - ' - '

',

'

Ini?
15 Tax wImsss: well, I don't know if 1:he present '

' " " * * ""Y * *' #16

fashion to what I'm discussing here.
~

What I'm discussing hers is someone who in the

rs ns a a esa e as mer an a sWng to19
.

20 Purchase a disproportionate share of a unit, and then.

-

bland it with wholesale to get a total package cheaper
.

than he would if you took a systemwide average.
..

'C T don't think that is comparable to
. '

a CAPCO situatiori where
24 each utility is a m'ajor utility who

. t .,

. carries prime responsibility for. the construction of the. '

, -
'

I

.,
.s.

.4 I-
h

,
-

.4 ~

. -
, . _ _ _ ..



s __c.c
- . . _ . , . . _ ~ ~ _ _ _ . _ . - __ _ . _ . _ _ _ . . . . _ . . _ _ _ _ . . - . . . . _

11,'719
.

bw2

I
various units. '

0, 2
tj CHAIRMAN RIGLER: You don't think we could view

.

3 the system where one takes under responsibility the.

h 4 construction of a unit and the others share in the cutput

5 of tha tinit as comparable to a unit pcwer transaction?,
,

6 THE WITNESS: Well, it seems to :rie you are on

7*

,

.a whole different level of - a whole different plane where
' 8 you have each major constructor engaging in a true

9 staggered construction arrangement, rather than a purchaser

10; trying to manipulate various sorts of purchases.

Il CHAIRMAN RIGLER: Out at the bottom of page 8

12 and the top of page 9 you discuss the situation
e , ng.a

f 13 where the nuclear unit does confer significant cost advantages

14 on the owners of the plant.
.. ,

15 And you say that in your view as an economist,

16 when a resourca creates the potential for conforring

17 this significant competitive advantags and tho advantage

18 can't be obtained otherwise by rdvals, in order to siimi" ate
. 19 . that special advantage, what we should seek *w

20 do is neutralize the impact of that facility in the.

11 marketplace - nothing more and nothing less.
.

22 THE WITNESS: Yes, sir.

G
= 1

-
i

2A '
|

l.n

b
as- .

r
.,

p. eM

'
i + *

' -'
'

s ' ; -
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arl j
CHAIRMAN RIGLER: Suppose -- and that leaves& '

W 2
.

the parties in a status quo

3 THE WITNESS: With respect to the essential nuclear.

4 facility, yes.

5 CHAIRMAN RIGLER: Suppose we had a situation,.

6 inconsistent with the antitrust laws in existence. Wouldn't
'

7 that tend to instituticnalize prior discrimination?

8 THE WITNESS: Let me respond to it in this way:

:9 The nuclear unit in that situation would contriubge in no
.

to .,ingful fashion to the existing situation at all.

11 CHAIRMAN RIGLER: How do you reach that conclu-
i,

12 sion? ~ Em-

,e
r() 13 THE WITNESS: It would be neutralized by definition.

|

14 It would be supplying a hunk of capacity to tlie other side at
15 the same price,at a cost as good to them as it is to you.
16 CHAIRMAN RIGLER: Except that to the extent it

17 furnishes power need for the immediate or foreseeable -

18 future or contributes to the supply necessary to provida

19 for those needs, aren't you then doing just what I said,.

& 20 institutionalizing the past discrimination?
..

21 THE WITNESS: I don't think so. It seems the
.

22 past discr4=in= tion is a different problem. You are keeping

23 this nuclear unit from contributing in any fashion to the
.

@-
creation or maintenance because of any direct relationship24

2r of an adirerse competitlve situation. If anything, in the
.;,-

,1

|
'

. p. ;
' ,;; ,
|

_ . _ , . _- _. -- . s ''N-
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1 practical effect in the example you gave me, it would

2 tend to better the situation by adding a substantial hunk

. 3 of capacity on equal terms, but it seems to me the key
~

4 thing is to keep this nuclear unit from contributing in a

5 meaningful fashion to such a situation, such.an adverse .
,

.

6 competitive situation.

7 I' guess what I'm saying in a sensa is you could
'

8 argue - if you carried the argument to the limit, you

g could almost argue that anything the firm does to keep it

to an ongoing, viable entity, the fact it pays its payroll this

11 FNday maintains the situatich.

12 But it seems you need a more meaningful connoc-
.

13 tion than that. l[]
14 CHAIRMAN RIGLER: Let's return to the testimony

^

15 I; referred you to earlier on page 13 at lines 21 through 24

16 where you indicate that new participants should be linited

17 to obtaining no greater proportion of their requirements
.

18 than the constructing system would obtain.

19 Wouldn't this tend to perpetuato past !,

20 discriminations?-

'~

21 THE WITNESS: What it means is that the i'.uclear

22 unit - what it means is that the nuclear unit will not
~

b., !p
i

g solve your past problems. You are not calling on it to solve

it.24 It is not making them any worse. It is not f I'

} !
y continuing it in any meaningful way. It is being neutralized

,
.

.A :

, . ' ~ . n[y . :-
,

-.
-

.

. .
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'

'

,' 1 in its impact on the marketplace. It dcas not solve the c Ld

; I problems if thers are old problems to ha solrad.
j

- t

3 MR. S!!ITH: Dr. Pace, I'm interested in your
'

4 reasoning referred to on line 13 -- page 13, beginning with

5 line 19. I understand that your proposal there is that
-

.' -

6 because the system seeking the share in the new ut.it aircady

7 has benefitted, you would exclude that new unit, frca the
_

.

8 wholesale costs if that party should seek to buy wholesale

g power.

10 THE WITNESS: Yes, sir.

11 MR. SMITH: New if the party seeking access to
,

12 the new unit pays for ic, the new unit, its share of the
z

., .s;

. .

u new unit, and participates as a common owner, isn't ite. n
.. -

14 sharing with the builder the risks and the possibility of
~

15 benefits of an entrepreneur? ~

,

16 THE WITNESS: It is certainly sharing a portion of
,

those risks, yes. It is sharing -- if it participates37

18 directly in access, it is sharing the risk associate d with I

l

19 particular problems, prolonged outages, and so forth,~

l

I

i'

associated with that unit. That is a general ansvar to20
.

y u pesdon..

21
'

As a practical matter, in a number of these

inst &nces, the systems are coming into the game kind of late23
.

-

and asking for access. It is not clear they are sharing "

. ..

all the rinks by any means that the major constructing party-

25 .,

l

. . 1
* '

t , . ..,

41,-1
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1 is sharing.

2 But the general, answer is, yos, they are sharing some
.

3 of the ownership risks.

(%. ,

4 MR. SMITH: You are not prepared to say they areY
5 sharing the benefits?

-
.

6' THE WITNESS: Yes, they are obviously sharing

7 in the benefits of the unit directly in tlat case.-

8 MR. SMITH: Well, if they a;;e paying for it and '

|

9 they are sharing the risko, why should the benefits of |
l

to that transaction be denied them when they como over and wish |

I

11 to purchase wholesale power?

12 THE WITNESS: My point here is that what you want
~>, ,y .

,

13 to keep them from doing is double-dipping on you. Suppose .(];
14 you put in an extremely good low-cost unit, and if you ;

*
*

. . \
'

15 allow a particula; rival to come in and take his

16 proportionate saare to rama k on a competitive fcoting

17 with you, by taking his proportionate share of that low-coct

18 unit, he has his proportionate share.

19 If he is then permitted to buy the rest of his power
.

20 on wholesale rate and part of that rate is the same low-
,

-

2g cost rate in the rate base, he is again getting a benefit ,

.

22 and has double-dipped on the new unit.

34 MR. SMITH: The portion of the unit figured into23.

, y the wholesale costs is not what he has paid for.

!O- THE WITNESS: That's correct, but he still gets a25 .,

/

I'
'

*
*' .. y :c, s=/ '.

,; . , . - 25.+-'
. . . . . , .. . - .
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g double dip because it is the remaining portion. The new - '

'

; 2 low-cost unit will have given him advantage in the sense that
. .

3 he got a direct access and full proportionato chares of

4 that access and the vast remainder of the unit goes into-

the wholesale rate base and if it is a good, low-cost5
.-

6 essential resource, that is a source of pulling down the

wholesale rate, then he gets the advantage again.
.

.

7
g .

hR. SMITH: Aren't you suggesting again when he8 ,

buys his share that he is not paying his full weight, tog

is not taking his share of the risks and is not paying for

his share of the costs? *

11

THE WITNESS: I don't mean to be suggesting that.- *

12 w
x , c. ,.

I don't quite see the connection you make between those two '-

( '-' ' 13 ,g-
things. 7-

-

All I'm really suggesting, and this is why I

put in the mathematical example it is easier to see-

'with the mathematics ---
17 -

if you allow him to double-dip

in a low-cost unit because he has been able to discriminate
18

in that fashion, he will get cost advantages over you and your

other customers.because he has taken more than his proportionata

share.-

21

CHAIRMAN RIGLER: When the large company is setting
N''

22

its rates to sell wholesale power, do they take into account
23

.

the production costs of the small system for such self-

generation as it does have?
2s-

._

%

F-: a
$--
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i
1 THE WITNESS: No.

' 2 CHAIRMAN RIGLER: Yet how does this ownership.

.

3 share in the nuclear unit differ from any of the other
.

4 self-generating costs that this sytem has? Isn't it sub-

5' tracted?
*

.

6 THE WITNESS: It differs because the theory.is that

7 you are hypothesizing you have a particular piece of,

,

8- equipment coming in. It came in because of the coiabined
|

9 demands of the entire system and that is a particularly |

10 favorable resource.
'

11 It seems you want to keep any particular customer,

12 from getting a discriminatory portion for no particular
. ~

. ~ , 13 reason.
. .

! 'r ' '

w .
, ~e

, 1

14 CHAIRMAN RIGLER: You haven't satisfied me *

!

15 there is a double-dip or discrimination. They are paying |

16 for their share in the nuclear, unit. If they buy on

17 average system costs for what remains, it is only taking

18 into account the ra==4ning ptre of the pie in ' the other units .

19 the big system has on line.
.

20 Where does the double dip come in?

21 THE WITNESS: He got his full slice of tIie pie.

~

first and then he came back and bought a package of22
'

other things, but including another slice of pio in those23
.

other things.y
,

'
Ask yourself the question, can all r.he customers on25 ,

.

-

.
.

_. .o . '

* k. .__Y .
*

- -
.. .. -

. .- :,. - . .
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i the system exercise the same option. It is not
,

h 2 Possible. If they all purchase their proportionate
'

.

share of the unit directly, there would be no unit whatever3
- ,

..

4 in the remaining rate base.

Ed 34 5
. *

6

- 7
.

8 ~

.

9

to

11

12
.

.

.s.

14

15

16
;

17
.

'
~

18
-

,

19 1
.

.

.

.

t

1
-

*

| D'
.

n'
"G

23
.

.. ;
p.

' k

?
. .- , . . 1 -rr-.
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1

I
i

S35 I CHAIRMAN RIGLER: Suppose the unit is a turkey.,
.

|
'

Q' bwl

Y 2 Then the costs are higher?

3 THE WITNESS: That is right,
.,

s

( 4 CHAIRMAN RIGLER: That is the risk Mr. Smith

5 referred to. It-is the same risk the small system has
. -

wfth 'its coal plant or diesel plant or any other plant6

7 on its system?*

8 THE WITNESS: The difference is that Toreona

9 is coming in and requesting to get .a particular low cost slice

to of four system. j
s

~

11 What he wants to do in this case is carve the |
* * '. . . . . . . .

2' turkey-twice and get -it two differen'co kays. '

* ' ''

CB 13 MR.SMITHt .Jat s assume it is. Let's assuma'

-
-w

14 you build the t'hing, and it is down, it is a drag on the
.

f5 system costs.

16 Would you still isolate those system costs,

17 average wholesale costs in selling power?
.

~

18 THE WITNESS: Yes.
,

. ,

.
19 MR. SMITH: So it could work as a benefit?

20 THE WITNESS: It could work as a benefit.
. .
I

~

21 I don't 1hink he should be allowed to have a double

22 Proportion. You are postulating, assume in this
-

(~~
23 Particular case it is a turkey, a bo:cb.

.

24 Et thought it would be a low cost unit, and
h' an attractive resource and it iasn* i .25,

.

t

-- :
,

_ . . :. c
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3

.

bw2 1 It turns out to be a terrible resource. If he were buying

' 2 wholesale and participating directly, he would be stuc' with
.

a double share of the bomb and would be worse off.3
.

( 4 It works both ways.
,

5 MR. SMITH: You would permit that, if he tock

.-
~ his risks and it was a risk he would be relieved of the6

burden of those risks as a wholesale customer?7-

TIE WITNESS: That is correct. I would not8

put that nuclear unit in the wholesale rate determination9

for him, if he had alread gotten his proportionateto

share of it directly. It is kind of an involved argument.
11

I do think in a way the best way to see it is to follow ' 1
12.

through the mathematical example I have presented in. g

14
mY direct testimony. I really think that shows "

in dollars and cents terms how merely by adjusting the
15

share you get and blending it with wholesale, you can
16

come up with a discriminatory advantage over the ramainderg

of the customers. .

18 ,

CHAIRMAN RIGLER: You haven't satisfied me
.

gg

that the small avatam slice of the nuclear unit should be '
-20

treated any differently than any other part of its-

,[., generating system.
22

s.:" That doesn't really effect your mathematical

, .

example.

THE WITNESS: I guess the reason I feel that is
2.-

-

..

|
-_ - _ _ . . .. - . -- . . .

- .n ,-
_

.
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bw3 again, because he is coming to you asking for a slicsg

2 of your system.
:

- He didn't build it. He didn't have anything3
,

.
4 to do with building it.

.e die noe eave 1ep ie en his ewn..,
,

'
*

CHAIRMAN RIGLER: That takes us back to your6

earlier premise as to whether or not it is an essential7,

resources that confers economic advantages.g

Mr. Smith is coming to something further down
9

the line, namely, who subsidized the unit in the firstg

place.g

id federal money subsidi=a it to a substantial
12

. ~

degree?
" . + -

r., 13
. 1.- -

,

,;
. .,

; ' THE WITNESS: Not substantial degree. There is
'

federal money involved.

If you look at the dollars and cents, it is

small in comparison with the total unit.

I'm not arguing they sho'uld be denied their
.

proportionate share of the unit under any event.
..

I'm saying because they are a streicipal system-

or cooperative system they shouldn't be allowed to,get.
.

- it the sa:an as any other retail custott.er you have. ,1,

2a
'

.

| D .

|* I'm the constructor of the unit. Iti on'1' scrresy
| 24

h ten percent of my load. *

.. . ,

. . ~

> b

8 A

s'. * -

,- 1 c ,,,
p' s y

. , . . - . ..,:..... . ~~}- .
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bw4
1 .

I have no way to artificially pump it up to
ecur

be 15 percent of my load.

3ES35
,

O 4V.:

5
j-

6

- 7

'

8 ~ *

.
-

9
-

.

t
10

.
*

11 -
~

12 .

,

. ..S-.

r. ., y 33 w;~r_tj ,.;,

Q .*- 7
14 .

. . - -
;. .

.

15
e''~,a

. ,

16 s

17
.

.

18

19
.

20 ~'

.

*

21
'

. <

n

|b -

23 |
1

.

,-(?h. .

.-t-

1

f
+,

. ,..
r .,+n. p

4
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s

,
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, 36

Iarl If the rival is not restricted, it is in aAQ 2
position to do that.

.

3
MR. SMITH: ''Ms, your proposal assume that all.

4
wholesale customers have been given the equivalent to unit

5 access to the low-cost unit?.-

6
THE WITNESS: My proposal - what I'm discussing

- 7 in here says if he is a wholesale cus.tomer and he intends
8

to remain a. wholesale customer, there is no reason to go
.

9 through'this because he will get his proportionate share
to through the wholesale rate. i

'

11
If he is in the. generating business, I analyze

12 the affect of giving him his proportionate share and I assume w.-

(% 13' a
%u his proportionate share is made available, and as~ I under- T

14 >

stand in this case, it has been made available.
4

%

15 If he is a generator in the generating business, :

,

,

16 I assume he is given access directly to that unit. |

17 As I understand the proposed license conditions
18 of the Applicant, that is true.
19 CHAIRMAN RIGLER: Does the wholesala rate provide a,

20 reasonable a.11owance for profit?
t*
,

21 THE WITNESS: It certainly - I'm not sure I know
\

'
s

C that reasonable allowance for profit is, but certainly when
.

22.-

.
the wholesale rate is figured, a fair rate of return on the23

0 rate base is envisioned as part of that rate, yes.24 '
;

::
Y h CHAIEMAN RIGLER: Is there universa.L agreement as to

^

'

., .
,.g4-

p,.

I
5- 0

, .- 3 ~ ) s ,

. . . - - . . . . . .- .
. . . ,

._
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ar2
1

what constitutes a fair rate of return?

2Y THE WITNESS: I can never say there is univ rsal
.

3
agreement. I think in most cases there is not a wide.

difference between the range of capital cost estimates you

will get from various different experts.
.

6 CHAIRMAN RIGLER: Any other questions of Dr. Pace?

~ 7 MR. REYNOLDS: Will you wait just a minute?

8 REDIRECT EXAMINATION
,

,

9 BY MR. REYNOLDS:

10 Q Dr. Pace, if participation in one of these nuclear

11 units is by a unit power purchase, is a fair rate of

12 return reflected in the cost of power? 4
.' e:p) 13 MR. LESSY: I object. The government feels, jc

. . g
14 the Staff and Department, that although it is discretionary,
15 of course, with the Board, under Mct ormick on Evidence, '

-

16 redirect examination is normally limited to answering

17 any new matter drawn out in the next previous examination
.

18 of the adversary.

19
.

That is Section 32.

20 Since the adversaries didn't cross-examine,
.

~

21 although it is discretionary, we object to redirect on
.

22 questat.ns by the Board itself.g
(:

17 23 CHAIRMAN RIGLER:- Overruled.
.

24 THE WITNESS: There is a rate of return. TheG
25, incurred rate of return by the constructor, which is

:

r

S

S

e
%'
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- 1 included in the unit power transaction cost.
,

'ch 2 BY MR. REYNOLDS: .

v
3 Q And is that the same rate of return that is allocate 1

-

.

I4'{; in the wholesale power cost?

5 MR. HJELMPELT: Objection. I don't believe

6
-

there is any allocation of rate of return.

7
, MR. CHARNO: The Department would join in the

*8
*

objection.
.

'

""~ dtIfMSYi I'joill.in that objectign also.l
"

9
,

10 - CHAIRMAN RIG'ER: Sustai ed.-

11 BY MR. REY'[ OLDS: "
.

12 Q Is that the rate of return that is reflected I..:

13 in the wholesale power cost?
~ y'.

- -' 'n).lc~)
. . . .e~

::
. 14 A Not necessarily. The wholesale power cost '

.

15 would reflect the composite rate of return for the system. |
|

16 The unit power might well reflect a rate of return accociated

17 with financing that unit.

1

18 Q Might the latter be higher than the former?
l

19 A The unit power? !

~

\
20 Q ' tight.

~
.-

_ 21 A Yes.
s

22 Q Is it your understanding that the CAPCO
, m ,

k,;./
. 23 arrangement with respect to participation in the nuclear

24 units provides for participation of the Applicants in a-

h 25 manner that is comparable to a unit power purchase, or is it
,

.

t

** vf

,- M' 4 *

'

4 f
,. -- ,
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1 by ownership?
,

2 A My understanding is that it is by cwnership.
3

.
MR. REYNOLDS: I don't have anything further.

C. 4 CHAIRMAN RIGLER: Th'ank you, Dr. Pace.

5 (Witness excused.)
..

6 MR. REYNOLDS: We can now proceed with, I believe, i

l
'- 7 unsponsored documents to be introduced on behalf of the
l
1

8 Cleveland Electric Illuminating Company. !
-

|
9 CHAIRMAN RIGLER: All right. I

)
10 (Recess.)

)7 11
,.

12 * '
- .;2 g - = ,

# p' 13 ~~
' '

~ ,Q . ': '

14
.

15 |

|

16
1

1

17

18

.
19

c
,

21
..

,e

f.
_

y n,
-

.

u- : .

%

,

, . .R,

| } ;, ; . ' '*y s..<

**%tA '] ,p;-
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arl 1' MR. ZrM R: Mr. Chairman, 2.n first thing I ~ II

p<. 2 would like tc do is distribute copi.as of an Angnot 6,197 *
r .

.

- 3 letter from Dcnald Hauser to Herbert t'hi:ing-tha: hnd 2 ne .
.

?

(7 4 previously marked as Applicant''s Enhibit 63 C2 '' . W. iV. !
s

5 document was deferred until tre get *..arible ccpina. !
-

..

6 I would lika to dictribute Ispplic2nt'c S;ni'21t H . j
.

!

7 (CEI) and that was also deferred baccuso it t.' n ..:.|:.-:151o. i |..

| ,

8 Final docunent ic a UcVember 11, '.?? 4 .c ;.=r frca -|
g~ Donald Hauser to Ruben Gold 3drg, .thich t.as previ.;; sly '

,

to j. been identified as Applicant's E::hibit 69, aft.;i2ci:2. c2 "!- |

p which was also deferred beccuse it eas illegibic.

12 ' At this tire I would movo for cdmiscion of
,.pl

13 Applicant's E<hibit 65, 66, 69. - [% g; !:
,

, I...s
: : ,~ o"

g MR. CHAMO: The Dapn tn2nt vculd like ec ;;oc ica [

15 the absence of red-lining on Applicent'3 65. Uc n;v cas that
)
i

16 there is an addition on the cocor.d page of appliennt's 6G, ~ -}
~ l

17 the source for which we don't know, and Je qusseien the '

,|
.

* 8 *U thD p rtion of tha letter into riidenc-c.
-]18 -

-

>
MR. ZAEL3n: E::ense me, Mr. Charna. E'te.:. th. n.a.n |39

.

-l '

legible copy we could find had oblitsrction dn the 12.2t j. j20
|

. .

_

21 two linas and I had it retyped for clarity.*

* HR. LESS'l: The Staff joins in the ob" Schicc en22 ',-_ .s.
-/ Applicant's 65 not being red-lined.

.

MR. ZAHLEn*

g, As to Applicant's 65, that ::c s nn , ;g
|1

4.. .-

"F h oversight on my part, and I rnques that it be red-li-ed inL '25 y . .

,.

, ,e .
*

-- 1 .
*t.. ,..

%- * p " s,

* -S i gt .

'
.,

-

6
- . -f.. w ;.e, . t ,. 3 4 . . ws

a. .*'
- [_n__. * (%"' If*.

_ _.
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1 I its entirety.
I|
'

2
CHAIRMAN RIGLER: Mr. Charno, are you satisfied

3-

now with respect to additions and omissions?
4

MR. CHARNO: Yes, I am.

5
CHAIRMAN RIGISR: Then we will receive into

''*
6 evidence Applicant's 65, 66, and 69.
7

(The documents previously
.

8 fmarked Applicant (CEI) .65, '

9
66, and 69 for identifica-

10
tion, were received in

11
evidence.)

12 MR. ZAHLt.:R: At thin time I would like to mark .

, ,

as Applicants Exhibit 121 (CEI) a two-page letter from13 ,., , ,
'

~

Mr.Giuntini to Mr. Reynolds, dated February 20, 1976, with a14 .

15 12-page enclosure. ,

16 I request thd.' document be red-lined in its
<

17 entirety. l
'

\
-

18 MR. REYNOLDS: I'm beginning to be concerned about !

,

19 the abuse of the red-lined rule. !

.
You hand us 14 pages or mere

and ask that it be red-lined in its enhirety, begins to suggest20

'

there is substantial noncompliance with that rule.. 2g

'

22 MR. ZARTJER:.n That exhibit is ccmposed of an affidavit
D

23 attached to several different letters. Each of those is less
24 than three pages. They are related to AMP-O and its relation

- -h 25 to PASNY power.
,

;38
,a2

,
s ~

,
, q .

.'M
,

*
_ r

.y .
. _ . . , .
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S39
bwl y CHAIRMAN RIGLER: Cn the representaticn

Q 2 of the counsel that each paragraph of this exhibit is
R..

3 important, we will not hold you to the red-line rulo.-

4 MR. SAHLER: I do not mean to cbuce the ule.

''

5 MR. CHARNO: The a,:hibit contains docutants

-

6 previously placed in evidenoa as DJ-8 and DJ-11.

7 MR. HJELMPELT: Which ones are they?-

,

8 MR. CHARNO: DJ-11 is the letter from

g Mr. Engle to Mr. Barry, dated May 10, 1973.

to And the last two pages of the exhibit, a
...w-..

'

resolutS.on, were part of DJ-8.3g

MR. 5AHLER: I world like to mark as12

g Applicants Exhibit 192, a two page letter from "
.

. .

( A.,
"

94 Reynolds to Hjelmfelt, dated January 14, 1976. 2 ,

*
. .

wu e m as15 ., ,

Applicants Exhibit '.193(CEI) a one-paga letter frem16
'

Reynolds to Hjelmfelt dated April 13, 1976.

I w uld like to mark as Applicants Exhibit 194
18

y, (CBI) a one-page letter from Hjelmfelt, to Reynolds dated
' .

April 14, 1976.g

.o I would like to mark as Applicants Exhibit
2T ;

195, the deposition of Wayne R. Milburn, taken in this-

22_..)
E' proceeding, on the date of August 13,'1975.

23

,- I note for the record that some of the copies
..

24 , . , , , . , , ,s

h the red-lining did not come through clearly and attached ,
-

.

3 ;.

y .

*' sv

"
'

g

/. . w .... . . .

_.

' .__ " -- I *
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~ . .

? '-I
bw2 1 to the exhibit is an indication of the red-lining ,

h., 2 sections of the Milburn deposition. .

(
- 3 I would like to mark as Applicants E:dribit 196'

4 (CEI) a two-page letter from Wayne Milburn to Ecuard
v

5 Shapar, dated April 18, 1975.
..

6 MR. CHARNO: Is that docuttent Applicants

196 being offered for the truth of the statenanta mada'
,7-

g therein?

g MR. ZAHLER: Yes. I would like to, mark
.

to as Applicants Exhibit 197, a one-page latter from Lac

ig Wayne Milburn, dated April 16, 1975, with an attached

77, enclosure of eight pages from Thcmas Cooper to Howard
-

- . , . , , ..

Cw 13 Shapar. _'
(/s ^N'

.I ask that only the first page of that14 g,

documnt be red-lined.15 _

,

MR. LESSY: Is that document being offarsd
16

for the truth of the matters asserted therein?
97

MR. EAHLER: As to he part that has been
18

red-lined the answer is yes.jg
.

I would like to mark as tplicpts Exhibitg

198 (CEI) a two-page letter from Stefanski to Howley,;- 21
.

'

dated January 15, 1970. . f22

G I would like to mark as Applicants Exhibit 199,g
i

a one page memo from Bergman to James dated July 15, 1970. -

24
'

' MR. CHARNO: Could you give us an offer en 1987y

.. - -

A

A % me.
'

# e ,
,
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,

bw31 MR. ZAHLER: CEI would offer that documsnt to

'2 show that the load transfer service was the first part of

'

3 a three-phase program leading to a permanent interconnection,
,

f 14 to show that the City was desirous of a lead transfer
r i

5 servios and three-phase program leading to a per=nnont |
|

J..

G interconneciton and, in fact, the City proposed such a plan 1

1

y to CEI which was later accepted by CEI..

|

a
~ i

ES39 g
I

10

11

12
*

, , . .

T4

e> .-(
14

-

~l
15

f6

17

18

19
.-

|- 2 .
I i

,

21

O
2,

i 24 i

&- 25 .

. :
i

.f
'

4
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,
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,
.
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'

1
.

gw -

arl MR. ZAHLER:
' ,O I mark as App 1fcant's Exhibit 200

g
'rf) (CEI) -

.

3 .

MR. LESSY: How about 1997 Can I have an offer
.

mb on 1997*

i

5 )
MR. ZAHLER: Same as with respect to 190, plus.

6

the fact that studies of the interconnection were utill
'~

going on during the summer of 1970. ~

8
,

I would mark as Applicant's Exhibit 200 (CEI)
|
1

-

9
a one-page letter from Gaskill to Garfoli dated October 1,,.

10

1970, enclosing a two-page letter from Howley to Bergman
Il

dated September 30, 1970, and a two-page memo from
12

Bergman to Gaskill dated September 30, 1970, and an eight- '

''

13 W@@, page outage report. ~
- -

-

14
.

--

+ '

MR. LESSY: I object. None of that i.: rad--lined .
15

MR. ZAHLER: It may be the red-lining not come out
16

in the copy, but the copy I have in front of me is red-
17 lined.

18
MR. LESSY: Would you go over the red-lining?

19
. MR'. ZAHLER: This entire document is red-lined.

M
MR. LESSY: Can we have an offer on that

-

21 document?
.

22
, MR. ZANTER: CEI would offer this document to show

~

23
that further study of negotiations between CEI and the City

24
regarding the permanent interconnection were ongoing, that

the outages between May and September of 1970 ware due to 71 .. j
..

25 '

..
b

!

'*

.'Q tX p '
[ 'd 'd '' +' <

.
'

. 1* ,s.
,
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. ,:

lack of communication and confusion on the part of MELP,

h and further negligence on the part of MELP employees and
' '

that MELP's equipment was in a poor condition as was its

fuel supply, and in such bad shape that in many times the
7

fire actually went out all by itself.
.

I would mark as Applicant's Exhibit 201 (CEI)

a three-page FPC Order denying motions requesting-

investigation dated January 10, 1972. -

'

x

MR. CHARNO: Could we have an offer on Applicant's

201, please?

MR. ZAHLER: CEI would submit this document to
.

complete the documentation regarding the FPC orders of request
,pe

_

m by the city for investigation and the jurisdiction taken by .L)) Q7
._

the FPC and to show that the FPC allowed the City to amend its' ^

complaint to include antitrust allegations. _' e

As

*

Such action on the part of FPC was necessary
, .

and appropriate and proper exercise of the Commission
-

.
.,

responsibilities under the Federal Power Act. .

-

I request.a document be marked as Exhibit 202
.

(CEI), a four-page FPC order setting interim rates, dated

'
- May 30, 1972.

.

O
- MR. CHARNO: Could we have an offer on

.

Applicant's 202, please?,

MR. ZAHLER: CEI would offer that document to --

Q >['b show what the lawful and proper rates were to be charged -
" '

,

- .,v y
.p':

, -s n. o
'-

- - - | "h,
' JJji

* - ' ~

:
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1 for the service under the FPC order and to show that the
O

'

2 FPC ordered the 69 kV service to be operated in an
' ~..

3 open switch, nonsynchronous manner.*

4 I would mark as Applicant's Exhibit 203 (CEI) a one-

5 page emergency resolution, Cleveland City Council, date'd
.

6 May 10, 1976.

7 I would mark as Applicant's Rshihit 204 (CEI)-

8 ordinance No. 1389-76, from three pages of the Cleveland

g City Record, May 26, 1976.

10 I would mark as Applicant's Exhibit 205 (CEI) a

;; 1973 to 1978 capital improvement program of the Cleveland
.

12 City Planning commission.
. n.y :

m 13 MR. LESSY: May I have an offer of proof on that,
'Q) .w \

,
,,,

.

14 Please? - i
*

15 MR ZAHLER: CEI would offer that document to show

16 that the City of Cleveland studied the question of the

97 acquisition of CEI and found that it could legally take -

.

18 such action and that it could feasibly finance.such action.

iMR. HJELMFELT: Excuse me. Is Applicant's 205 'yg
.

red-lined?20

*

MR. ZAHLER: I believe it is,'Mr. Hjelmfelt..

21

MR. SMITH: There is another objection on that22
bd red-lining. It is a big chore in itself to . find the red-23

lining if you want to read the parts. red.-lined. Otherwise.g

h we have to depend on your proposed findings. '.mg,

; ..:
.

z
- . , , , -

|6 . .
9 =,

1 +-e

' N '

*br' t
-

, a
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1 MR. LESSY: Our copy is not legibly red-lined.

- O. 2 MR.ZAHLER: I will excerpt the pages and submit
'

fv,

3 those. I did not want to present an incomplete documant-

O 4 to the Board. I can indicate that page 2 has been red-
a
.

5 Lined --

.

6 MR. LESSY: All of page 27 )
l

7 MR. ZAHLER: Page 2 was red-lined, the three.

8 paragraphs following No. -3, and there is a section no. 3

9 in the report entitled " Expanded Electric Power System for

10 the City of Cleveland, a Proposal to Acquire Cleveland Elec-

1
11 tric Illuminating Company Facilities Within the City of l

l

12 Cleveland."
,

13 The additional red-lining of that document is -

[.
,

~

14 confined to Section 3. I believe the red-lining is

:

15 legible in the copies provided to the parties within

16 Section 3.
,

g7 MR. CHARNO: Can I ask whether pages 6 through 9

18 of Section. 9 and page 12 of Section 3 have been red-lined?
.

19 MR. ZAHLER: The answer to your question, Mr.
.

20 Charno, is no.

21 MR. CHARNO: The Department would like to request-

22 that pages 6 through 12 of Section 3 be red-lined.
'

Q -.

V
23 That will complete the red-lining of that section.

MR. ZAHLER: I would like to mark asg

h Applicant's ,R 4Eit-(CEI) 206 1975 to 1980 capital3

r -

1
-

i . .: ..,
> Tp i

.. -..o -_ . _, -It'
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1 improvement program, Cleveland City-Planning Commission.

'h 2 MR. GARNO: Mr. Zahler, does Exhibit App'icant'sl

3 206 differ from Section 3 of Applicant's 2057
-

4 MR. ZAHLER: I believe so, Mr. Charno. This is a
.

5 different capital improvement planning program and it
.

6 lists the fact that money was proposed to be appropriated

7 for the acquisition of GI, rated the proposed acquisition.

8 on a certain scale as essential or required or necessary,

9 and the document differs entirely from Applicant's Exhibit

to 205.
.

It It is the further indication of the City's

12 proposal to acquire CEI.
.

"

13 MR. LESSY: If 206 is red-lined, ours doesn't,.

') , ~,
:. i

14 show it. " 5 '
-

,

15 CHAIRMAN RIGLER: Would you tell us where to locate

16 the red-lining in this?
{

17 MR. ZAHLER: Mr. Chairman, I believe it begins
''

;

18 On page 5, that is Roman numeral five-one.

19 There was further red-lining on 5-3, 5-4. I
.

20 believe that is all of the red-lining. I mark as Applicant's 1

21 Exhibit 207 (CEI) a report and reconnaisance'6f 'the'
-

22 Municipal Electric Light Plant (MELP) prepared for the-

.m
*i*

23 Cleveland City Council by Cressup, McCormick, -

. 24 et al., dated April 26, 1976.

d MR. LESSY: Dated what? '

25 o

s. . . , . .

' $8 .&

. . t t s.,,

e
' ??

r * .
__ f| - b N '' . [*

'

,u. . _ _ . _ _ _ ___;_. r-
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I MR. ZAHLER: April 26, 1976.

2 MR. CHARNO: Could we have an offer for this
! 3 document?*

_

,O 4 MR. ZAHLER: CEI would offcr this for the
n-

5 essential data and information it contains on the MELP
.

6 system, to show that MELP 's expenses are out of line with

7 industry averages, including distribution and transmission.

8 and not just generation; that they have excessiva salary

9 levels; that MELP management is subject to political

to struggles; that the management is splintered in many depart-

!i ments; that there is a lack of operating expertise on the
.

12 part of MELP; the financial procedures employed by MELP are
- 13 inadequate; that operating practices by MELP, including [V

14 testing and maintenance equipment are nonexistent; that

15 the generating ~ plant is in terrible condition; and that

16 ' purchase of power from CEI is MELP's best alternative.

17 I will mark as Applicant's Exhibit 208 (CEI)

18 a three-page letter from Kohtman and Jackson to Forbes,

19 dated May 4, 1976.
.

20

id 41
21

.

,-

O .

24
n

O
-

25 . .
.

.

*% e

W *

.t
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T I,
.o

1 MR. LES8Y: On 208, can we have an cffar?
S43 "

-

'
bwl Z MR. ZAHLER: CEI offers this document to show the

*

3 status of repairs regarding boiler number 6 and the total
_

O, 4 and complete negligence on the part of ICLP employees
s

5 in dealing with boiler number 6 and its associates turbine.
.

6 I would mark as Applicants Exhibit 209 (CSI),
.

7 a three-page letter ~from Kohrman and Jackson to i..

8 Forbes, dated August 28, 1975. I

9 MR, LESSY Our copy only has two pages.

10 MR. ZAHLER: This is the document wa ran into

33 confusion as to the stapling of page 3. I provided

12 Page 3 to Mr. Goldberg or Vogler,
wit,

33 Applicants will provide a complete copy to you '
4-'

Q: % 3' |
14 later. ~'

'

15 MR LESSY: It wasn't Mr. Goldberg.
,

16 Can we have an offer on that, please?

97 MR. ZAHLER: The offer on that documet
..

18 document would be the same as for the previous document
,

gg and in addition CEI would offer that dwument to show
o !

20 that MELP has made compromises on the repair of boiler ~

i
i-

21 number 6, and the =d=inistrative inefficiencies of MELP.
,

] 22 I mark as Applicants Exhibit 210, a three-page
;

. -

:
'/' letter drom Glaus, Pyle, Shomer and DeHaven, Inc. , tog

|Las Labas, as dated.suly 11; 197s.
_ .

I-

;
-y

MR. CHARNO: Is 210 being offered for the truth ' ' " ,g

i
' ;e , i,

f- $
' - 1- rqs.,

* ' #
- ;, Y ' r "" ' |(e .}.

~

.
.
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. !
\-

bw2 1 of the red-line matter. - '

' 2 MR. ZAHERL: Since the docet is three pages,

~

,
3 there is no red-lining.

C The reMining was done prior to the ruling4Y

5 by the Board.

~ It is being offered for the t$ ruth of the matters6

asserted therein.y-

I would mark as 211(CEI) a report by Ernst & Ernst ,8

entitled Financial Analysis, Division of Light and Pcwer,9

to Department of Public Utilities, City of Cleveland prep'ared

for the City Council, dated May 29, 1975.
33

'11 MR. LESSY: Is page 20 supposed to be red-lined?'

y, ;

MR. ZAHLER: No.Q g3 , , . ,.c. ,

%. -
. ',

Is that be@g offend for de M, )E. :
14

* "" "" ""
15 !

I
MR. REYNOLDS* The red-lined portion.

|16
1

MR. LESSY: The redlined portion of 211.

* ' **
18

,

|

I would mark as Applicants Exhibit -1212(CEI)
|

i y,

FPC complaint in the case captioned FPC v. City of Cleveland, |, _ _

Civil Case Number 75-2081, in the District Court of the'-

g
'

District of Columbia.1,
- e.2

.

MR. LESSY: Is the complaint being offered .

-

for- the trutis of the matter?
24: ,

'' MR. ZAHLER: It is being'o'ffered for the fact. .
.

Y '

--%,

, , -
\ *

._
-

, _

-_ ,
*

,
. _
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1 that the FPC found it necessary to go to District Court

k, 2 to enforce its order regarding MELP. '

ES43 3 -

b 4
-

5
.

5
,

- 7
.

8
-

9

10
.

11

12

. ,

g a . .
.

14

15

16 ,

17
,

18 |
i,

19 I

|..

i
20

;

!..

21
,

1.

22
- s>

| 5
l

*

24

O 25 -
.

. .

. * t , ;

n -

'~; y
, .|

. - |
-

= - , ''.. ,4* , "
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arl

_

I CHAIRMAN RIGLER: What is the date on this? ~

.

~

s 1 MR.CHARNO: It is illegible on the
,

..

'

3 Department's copy.
,

() 4 MR. LESS'l: Looks like December somet h g, 1975.
i

*

5' MR. ZAHLER: It looks like December 11, 1975 cn
-.

6 our copy, but Applicants will undertake to determine the

- 7' exact date.
4

'

-
.

:8' CHAIRMAN RIGLER: Are we all agreed it is
j

9-. December 1975? l|
<

||
10 MR. ZAHLER: Yes.

1 ,

|
11 CHAIRMAN RIGLER: That is sufficient. i

t

! '

12' (The documents referred to . . , |
{' :- ;t

Q 13 were marked Applicant's
;.g .

'14 (CEI) 191 thru 212 for

15 identification.) ,

16 MR. ZAHLER: I would move for the admission of
...

17 Applicant's Rvh4 hit 191 (CEI) to Applicant's E::hibit 212

18 (CEI).

19 CHAIRMAN RIGLER: Does that conclude the
.

20 presentation of documentary evidence by CEI? -

-

21 MR. ZAHLER: This substantially completas tho
.,

.

22 documents CEI Intends to offer. There may be additional

~d
3 documents. There will be additional red-liuing of

24 depositions that have been circulated to the parties
F g.
C' ,previously. ^

25
', .

9 '
' A.w,,,y

-

. ^ ' . y, , p 'p: t.
:5

.& .

, .-; - . i;h .
,

- - - _ _ _ _ _ - -
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ar2

1 MR. CHARNO: The Department would like to '

2 request that this be deferred as was done at the '

'

3 Applicant's reques. until the next time we meet,.at which

4 time we will address ourselves to the documents in
5 question.

'.

6 MR. LESSY: The Staff joins in that request
7' of the Department.

.

i.

:

8' MR. HJELMFELT: So would the City.i

|

9 CHAIRMAN RIGLER: All right.

10 MR. ZANTRR: Can I understand we will put these

11 documents in tomorrow then?

12 CHAIRMAN RIGLER: The next time we meet. We are
'

7 13 n t meeting tomorrow. '

-

,
.

'
14 MR. REYNOLDS: We are not meeting tomorrcw? When

did that happen? I have people coming in from out of town.15
'

16 CHAIRMAN RIGLER: We have had an off-the-record

discussion and we have agreed that we will put all the37

18 g doaments b on hiday, seei&g & offers ofre

gg proof and being able to rule on admissibility at that time.
.

That brings us to the end of business today,20

. - with one exception. The Board has had an opportunity to21

study the various motione filed at the end of the opposition
O |

(We will issue no written opinion. Wo have studiedcase.
'

the motions over a considerable period of time, researched
' '~hh;z the record, and the cases, and these will be our rulings.25 ,

-

'

>
7 *( . . .

. _ _ _ _ - - - . --

4-
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'
1 First, with respect to the Applicant's motion

2 for an order dismissing all allegations, that
. -
- 3 motion is denied.
.

{ Second, with respect to the motion of CEI for4

5 dismissal with respect to allegations litigated before
|

.

G' the FPC, that-motion is denied.

~

7 -
~ >

8

9

10
ed43 -

11

12 -

,

a

'.
~

13 - :' -
( Jit:

14
~ '

15
^

16

17

18

19
.

21
-

s

'

22
( .

Ys*

24 [a,
- s

2. :-,

,

-

_

bew,

# *' 1 *
9 g_g g

*
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3

S44 1 Third, with respect to the motion of Toledo,

Q bwl
5p 2 Edison for an order dismissing an allegation previously

.

3 litigated before the Nuclear Regulatory Commissicn
,

| 4 that motion is danied.,

5 Fourth, the motion of Toledo Edison for

6 an order dismissing specific allegations against 1%
- 7 Item one in thatmotion related to the Watorvilla allegationo, |

.. |

8 that motion is denied, j |

|.

9 Item 2, in the Toledo Edison motion relates to |

k0 the price squeeze theory, and that motion is denied.
.

-

11 On that, the one additional commant I might make
|

12 is that in the very recent past, during the last week or. two |
. sf ,

13 we have had additional guidance from the Supreme Court
.

;;

14 in the Conway decision, FPC v. Conway, which the Board k

15 took into account in considering this motion.

'

16 Item 3, the Bryan Power purchase issue, there the

17 gestion was whether the Bryan Power purchase which allegedly
.

18 was blocked by refusals to transmit related to Buckeye -

19 or Northwest, what we are going to do in this instance is
-

.

20 Permit an amendment of the pleadings to conform with the

~

21 Prcof. >

. 1

22 We see no prejudica in doing so. So that although
,

23 we are denying the motion to dismiss, we are edditionally
i

24 requiring the Department of Justices to restate its -

m
. s .

| 25 allegations to conform with the evidence. .

'

(
_

. . . ' , ,

._
,

; g
"

"I e

- *it 'i
. [*

. = , , . . _ . . - . .. . -_ . . . .. .1. . c * . . ' ~ An _ .'
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bw2 .

,

3 With respect to Item 4, Toledo Edison refusal

2 to consider joint ownership with the City of Napoleon,)

.
that is denied.3

.

C 4 With respect to Item 5, Toledo Edison, as a

5 party to an anticompetitive agreement relating to
...

6 restraints on alienation, the motion to dismiss thosa

7 allegations is denied.
-

-

8 Finally, the overall motion by Toledo
,

3 Edison to dismiss all allegations relating to it

10 in this proceeding, is denied.
.

-

11 With respect fo the Ohio Edison, Pennsylvania

12 Power motion, Part 1, Itam A allegations relating to a2 .,
,

~ ~ !Jr
13 subsidy to the City of Hiram, the motion to dismiss . .Q,.

^(7] e ,,

14 is granted.
' ' s8* '" ''

15 Item B, tarritorial allegations relating to the
y

16 Firelands Rural Co-co, the' mot. ion to dismiss is granted.
.

17 However, the Department of Justice's respnnse

18 indicates that evidence was presented with respect to the

19 Holmes-Wayne Rural Electric Cooperative.
..

20 If this allegation now is based on evidence

-

21 which was discovered subsequent to December 5,.1975, that
.

22 allegation should be stated for the record.
( -

V
g However, even despite the Department's response,

g we see no relationship between the Firelands allegation
,

1|~'

-

-

g ,. and the Holmes-Wayne allegation. -

1 _
,

$

.- he.
,

,

's * #-
"" , ' -[g

"

___ ________ _ _ __ ___ __ . __ _ . . ~ . - .
4

-

' -
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bw3 ?
I The motion ot dismiss as to Firelands is

S(,) 2 granted.

3
The Item C in that motion, Firelands'

C 4 ind - t = wie - fmm nuckere,the meion to e1emiss i

5 is granted.
.

-

0 Item D, OE refusal to sell Newton Fall 3 power
7-

for resale, the motion to dismiss is granted.
.

8 Item E, Ohio Edison refusal to wheel pcwer
9 from Buckeye to Norwalk, rotion to dismiss is gr:-ted, ~

s.
10 Item F, Ohio Edison failure to establish

' ~

,

.

11 .new.. delivery point for Buckeye,. , motion. to dismis's is
.

- :-
12 granted.

. .

,

[
'

'^- '
s.

13g)) Item G, Penn Power refusal to sell - Q f -7
.

.

14 CHAIRMAN RIGLER: Mr. Smith raminds ma ' Item F
.,

-

15 in that list:is dism'ssed in its entirety.
_

16 The question arises as to our shorthand

17 reference to what the nature of Item F was,
i

18 That was not taken by way of limitation.
ES44

19 |.

20
. -

21 '

.

.s
-

-
.

e

2,. .

,

-

.& &
L

,--
,

, , * ~$.'f ?!)' ._ &,-
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1 MR. STEVEN BERGER: I don't have the papers in
arl

2 front of me. '

'

3 CHAIRMAN RIGLER: You win.

4 MR. SMITH: Disregard his use of the word

5 Buckeye. You win the motion.

6- CHAIRMAN RIGLER: Item G, Penn Power's refusal

- 7 to sell partial power to Grove City, the motion to dismiss

8: is granted.

9 Part 2 of the Ohio Edison-Penn Power motion Item

to A relating to refusals to bid on Norwalk denied.

,

11 Item B, Ohio Edison's refusal to enter into a

12 short-term municipal contract, i.e., contracts less than
- ,- s

13 10 years, that motion is granted, and that allegation is ,

d
14 dismissed, but we will permit Justice to amend its allega-

15 tion with respect to a reasonableness of a 10-year contract

16 as to which evidence was introduced.

37 Item C, the 1965 '66 Penn Power refusal to supply
.

Grove City with maintenance and power, that motion is18

denied.jg
.

20 Item D, Ohio Edison's policy of long-term

21 capacity restrictions, motion is denied.-

22 Item E, CEI's customer allocation, denied.

U Item F, Ohio Edison-Chio Power customer allocationg

to Buckeye dissolved, denied.y

25 - G, OMo Edson ehadon of compedtors.
,

,

.
,

e

g p**g

- - . , - ,_
k__ _ _ _ _ _ _ _ .. _e 1 - - . . - ~ - + - . -& , e -g,

___
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1 The allegation is dismissed as to East Pales + 4ne and others,
'

'

2 the motion is denied.

-

3 Item H, Ohio Edison, elimination of ability

C. 4 to compete for industrial customers by refusing rate

5 filings, the motion is denied.
.

6 With respect to Duquesne, I, the acquisition of

7' Aetna-Sharpsburg, the allegations are dismissed and the- -

8' motion is granted subject to the observations set forth by the

9 Board relating to the pattern of acquisition.

10 That was adequately covered, I think, when this

13 subject came up during the presentation of the opposition

12 case. ;
QP

13- II, which relates to the refusal to sell power for J.~

]) :sf
14 resale to Ellwood City, the motion is denied. . g ,

15 And III, the Aspinwall acquisition, the motion
''

16 is denied.

Ed 45 37

18
,

*
19

,

20

''

21

. E
, .

[
'se

24
~

, . . .

&r ~
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.
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... , ~

<
,

J

g ) k ,

y ' , r

(
- - - ,M 3[ _ : a _g :p '



m ____;.._ .. ___ __ _ . _ ._ _. . .. _. . --. . - - . _ _ . ~ . . ,

,

11,757

:

S46
1 Item 4 which relates to a series of allegations

: bwl
,{'- 2 affecting the Borough of Pitcairn, the notion is denied.

.

3 MR. REYNOLDS: Can I ask ono question?

( 4 I'm not sure my ecollection is clear en it.
.

'S T!E reference in connection with the rulings -
-

6 your reference in connection with rulings en Duquesne

7 Light's motion, where you indicated that the Etna and ''

s Sharpsburg ruling was subject to the observations of the

~

g Board regarding tlie pattern of acquisitions, is that a
'

1O reference to the Board's observations in connection .?ith.
.

11 Dr'. Wein's testimony.

12 I'm not trying to new limit the Board. I'm tEfing
. .. . . s. . . ,

,

' ~

/7p 13 to clarify it for my own purposes. .

.Q W ;:~

14 CHAIRMAN RIGLER: Certainly, that is at least the

15 Principal reference we liad in mind.

16 our hesitance is to say that that is the caly

17 time we discussed it. .

.

18 Basically we limited very severely the weight of

19 any evidence relating to those allegations.
,

20 I think that is clear from reading the record.

''

21 MR. REYNOLDSz All right, fine.

22 CHAIRMAN RIGLER: We will see everyone at

C
23 9:30 Friday.
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1 CHAIRMAN RIGLER: Justice wants us to

|
2 consider the subpoenas.

3 Have you had opportunity to talk to Mr. White
'

9

( 4 or find out about a stipulation?

5 MR. STEVEN BERGER: I think we can work it
i

"

-|
'

6 out.

7 CHAIRMAN RIGLER: Ne will not sign the subpcenc*

8 to Mr. White pending resolution.

g MR. CHARNO: That is agzeeable with the j

10 Department. If it is understood there is a pcssibility
,

it he will be called and presuming a motion to quash was
'.

i

12 overruled, he will not be surprised at having less notice
, ,, j

. _ . . b'M .f

'

-

13 than we would otherwise have had. '-M l
~ "

s

; ,C
14 MR. STEVEN BERGER: That is understood.

,

15 CEAIRMAN RIGLER: Then ws will tign subpcanas

16 directed to Mr. Tribble and to Mr. Miller and to

'

37 Mr. McENight and to Mr. Meister. All subject to

18 rescheduling of the dates in accordance with our off-the

39 record discussion this maming.
9

20 And that leaves us with the subponna to the

*'
21 Pennsylvania Economy League which we will sign.

22 we did have an opportunity to discuss Applicants
O

g c=114ag a witness from the League and we will permit that.

Let's try to picic a date prior to July 2 on24
}',

,

.

which we can get him in. ,'.3g

.
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bw31 MR. RETNOLDS: All right. -

1

h, 2 CHAIRMAN RIGLER: However, I 'could want compliance

3 with the subpcena duces tecum at least 48 hours

{ 4 in advance of the appearance of the witness.

|5 MR. CHARNO: That is acceptable to tha - '

l.

6 ' Department. I
|

7 (Whereupon, at 4:00 pm., the hearing was (
.

8 adjourned, to be reconvened at 9:30 a.m., on Friday,

9 June,18, 1976.)
,
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