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UNITED STATES OF AMCRICA
NUCLEAR REGULATORY COMMISSION

ATOMIC SAFETY AND LICENSING APPEAL BOARD
Alan S. Rosenthal, Chairman

Richard S. Salzman
Jerome E. Sharfman

In the Matter of

THE TOLEDO EDISON COMPANY AND
THE CLEVELAND ELECTRIC
ILLUMINATING COMPANY

Docket Nos. %

50-500A
50-501A

(Davis-Besse Nuclear Power Station,
Units 1, 2 & 3)

Docket Nos. 50-440A
50-441A

THE CLEVELAND ELECTRIC
ILLUMINATING COMPANY, et al.

(Perry Nuclear Power Plant,
Units 1 and 2)
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ORDER

January 27, 1977

On January 19, 1977 we enlarged applicants' time to
file and brief their exceptions to the initial decision
below in this antitrust proceeding, thereby giving them
four weeks for excepticns and seven more for briefing in
lieu of the 7 and 15 days, respectively, allowed by the Rules
of Practice. 10 C.F.R. 82.762. 1In the same order we
placed an outside limit of 200 pages on applicants' open-

ing brief (or briefs). At the same time we limited their
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opponents to answering bricfs of 200 pages cach, due
eight weeks after applicants' opening briefs, and
allowed applicants to file a reply brief (or briefs)
totalling another 100 pages. (The Rules of Practice
do not sanction the filino of reply briefs as a matter
of course.)

Applicants are now back before us, this time
seeking an additional week for filing opening briefs
and leave to file briefs of not 300 but 500 pages.

We grant the applicants the additional week re-
quested to brief their exceptions. We do so not be-
cause it is somehow "unfair," as applicants suaggest,
to allow them seven weeks for opening briefs and their
opponents eight. Anyone experienced in the practice
of administrative law ané familiar with the werk habits
of the legal profession -- and we claim these modest
credentials -- appreciates that some of the time allowed
for exceptions will be available for work on the briefs
and, as Dr. Peter" has sucgested, work expands to fill
the time available to do it. Nevertheless, we recognize
that the record is large, several utilities are involved,
the issues are important to them, and no less than

twelve lawyers entered appearances for applicants in



the proceedings below. We therefore grant the applicants'
request for an extra week befcre they must file their
or .ng brief or briefs.

We are not prepared, however, to allow applicants
to file opening briefs of 500 pages. To be sure, four
utilities are parties here and portions of the Licensing
Board's findings are directed at some and not others.

But it is also true that in considerable measure the
questions of law and fact are common to all parties

and are most appropriately addressed in a single brief.
Indeed, we note that the case was tried below largely

by counsel representing all the applicants jointly. 1In
the circumstances, we think it not unreasonable that
applicants' briefs be limited to fewer pages than the
total pages of those of their opponents, who do not share
the same close relationship and joint interest.

We are unpersuaded that substantially longer briefs
are needed to present applicants' case in full. 1Indeed,
in our experience, the likelihood of an appellate court
giving any group of appellants 200 pages, let alone 300,

to brief an appeal even in an antitrust case is small



1
indeed.-'/ And as counsel well know, cases of Constitutional

import, wider reach and greater complexity are reqularly
and adequately treated by the courts on far fewer briefing
pages. We suggest that counsel bear in mind that we are
not unfamiliar with the issues and that not all matters
merit encyclopedic tteatment.—g/ The applicants might
well be advised to employ the additional briefing time
just allowed them to sharpen their rresentations by
appropriate editing. We wish to make clear now, however,
that we will not countenance the filing of briefs in ex-
cess of the page limits we have set. Any such mon-complying
documents received will be returned unread to the party
submitting them.—z/

For the reascns stated, the portion of our order
of January 19, 1977, in this case establishing a briefing

schedule is modified to read as follows:

Exceptions -- February 7, 1977.

Briefs in support of exceptions =-- April 4, 1977.

Briefs in opposition to exceptions -- May 30, 1977.

Reply briefs -- June 20, 1977.

_1l/ See Rule 28, F.R.A.P. and Local Rule 8(c) of the
U.S. Court of Appeals for the District of Columbia
Circuit.

2/ See Eccl. 12:12.

3/ See Revised Supreme Court Rule 40(5).



In all other respects the applicants' motion is

/
denicd.“i
It is so ORDERED.

FOR THE ATOMIC SAFETY AND LICENSING
APPTAL BOARD
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TR "
/Margaret E. Du Flo
Secretary to the
Appeal 3Board

_4/ We also call all parties' attention to what we
find to be the helpful practice of including an
appropriate summary of argument in their briefs
(see Rule 28(a) of the F.R.A.P. and Revised Supreme
Court Rule 40(f)) and by starring in the table
required by section 2.762(c) of our Rules of
Practice the authorities chiefly relied upon.
See Local Rule 8(d) of the Court of Appeals for
the District of Columbia Circuit.
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upon each person designated on the of ficial service list compiled by
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