November 13, 1989

The Honorable Morris K, Udall, Chairman
Committee on Interior and Insular Affairs
United States House of Representatives
Washington, D.C. 205615

Dear Mr. Chairman:

1 am responding to your letter of October 27, 1989, to Chairmen Carr. Because
of the pending furmal administrative proceeding on the Rare Earths Facility, it
would be inappropriate for the Commission to comment on Congressman Hastert's
proposed legislation which is specific to the proceeding. ks an independent
regulatory agency charged with protecting the public health and safety and the
common defense and security, the Commission generally prefers that Congress not
enact plant-specific legislation relating to pending regulatory matters.

You requested a status report on the decommissioning proceeding and the I111inois
amendment request. Soon after the State of 1111nois requested an amendment to
its Agreement with the NRC to regulate the § 1le(2) byproduct material as
defined in cthe Atomic Energy Act, the staff made a motion before the Atomic
Safety and Licensing Board (ASLBS sug?esting that the West Chicagc hearing
proceeding be held in abeyance until it was known whether the Commission would
relinquish regulatory authority to I1linois. The ASLB ruled; however, that

“the mere pussibility that jurisdiction over the subject matter of the proceeding
might be transferred provides no justification to hold it in abeyance. Basic
fairness requires that it be resolved expeditiously." A copy of the ASLE
Memorandum and Order is provided as Enclosure 1,

In the ASLB proceeding, both Kerr-McGee and the State of 111inois have filed
motions for summary disposition of the admitted contentions. The motions are
pending before the ASLB; the schedule for the hearing has been suspended until
the ASLB rules on the cross motions for summary disposition. Once the ASLB
rules, a status conference will be scheduled, and dates will be set for
completion of depositions and for the commencement of the hearing. A copy of
the ASLB Memorandum and Order is provided as Enclosure 2, On October 27, 1989,
Kerr-McGee filed a motion before the ASLE requesting that the ASLE issue an
order directing the State of I11inois to withhold submission of a final
application to assume regulatory authority over materials that are subject to
the Board's jurisdiction until & final decision 1s reached in the ASLB proceed-
ing. The ASLB has not ruled on this motion, Responses from 1111nois and the
staff are to be filed by November 13, 1989, A favorable ruling on Kerr-McGee's
request would serve a function exactly opposite that of Congressman Hastert's
proposed bill,
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Regarding the 111inois amendment request, on April 11, 1989, the Governor of
the State of 11linois submitted a formel request that the Agreement be amended
to relinquish authority over § 11082) byproduct material to I1linois. The U.S.
Nuclear Regulatory Commission (NRC) staff's comments on the request were
provided to Dr. Terry Lash of the I11inois Department of Nuclear Safety on
August 23, 1989, Currently, the staff is waiting for a response on these
comments and the State's final regulations. Once an acceptable package 1s
received from the State, the staff will prepare an assessment, which will be
published in the Federal Register. A minimum of 90 days is required to process
an agreement requést trom the time of receipt until the effective date of the
agreement, assuming that all problems identified by the NRC staff have been
resolved with the State and all materials in the submittal have been previously
reviewed and approved by the NRC staff, Additional time may be necessary to
resolve public comments on the request or other unforeseen problems. No further
action will be taken on 111inois' application until the staff receives the
State's response. Because the State's response has not yet been received, the
forecast of signing of the amended Agreement in March 1990 is optimistic.

I trust this reply responds to your request,

incerel
' corigm{l’smed By:
James M. Taylor
James M, Taylor
Acting Executive Director
for Operations
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October 27, 1989

The Honorakle Kenneth M. Carr

Chairman

U.8. Nuclear Regulatory Commission

Washington, D.C. 20555

Dear Mr. Chairman:

BTANLEY SCOVILLE
STAFE DIRECY O
AND COUNSEL
ROY SO0 ¢85
ASBOCIATE BTAME DIRECTOR
AND COUNSEL

LEE MeBLvAIN
GENERAL

Congressman Hastert has announced he plans to offer the
enclosed amendment to the Commission’s authorization bill. The
amendment would prohibit the Commission from continuing its
decommissioning proceeding for the West Chicago rare earths site.

I would greatly appreciate the Commission’s views on Mr.
Hastert’s amendment and a status report on both the
decommissioning proceeding and the State of Illinois’ application
to assume jurisdiction over byproduct material.

Thank you for your help.

Srteeesoa )

Sincerely,

g sl

Morris K. Udall
Chairman
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The Honorable Morris K. Udall
U.8. Congressman

235 CHOB

Washington, D.C. 2085185

Dear Mo:

The second largest low-level radiocactive waste site in the
nation is located in West Chicago, Illinois, within my congressional
district (IL-14). Radiocactive thorium and byproducts were produced
by a series of milling and manufacturing facilities which operated
at the site until 1973, when the current owner closed the plant.

As a result of years of opevation with radiocactive materials,
the equipment and buildings at the site were contaminated.
Additionally, some of the thorium “"tailings" had been mixed with
fill dirt and distributed around the town of West Chicago (pop.
approx. 12,000)., This thorium-contaminated material was later
collected and deposited back at the manufacturing site. As a
result, the disposal site rnow contains millions of cubic feet of
low~level radiocactive waste material.

The State of Illinois has applied to the Nuclear Regulatory
Commission for jurisdicuion of the byproduct material (Illinois
currently has jurisdiction over the source material) at the site.
The granting of that request, which is expected in March 1990, will
allow Illinois to formulate a comprehensive plan for the
disposal /containment of this material. More than half of the states
now have such an agreement and it is expected that the NRC will
grant similar authority to Illinois.

At the same time in which the NRC is reviewing the Illinois
application for regulatory control over the site, the NRC is also
involved in the administration of decommissioning proceedings for
the West Chicago site as part of its current regulatory
responsibility. These proceedings will be halted at the time in
which responsibility for the site is transferred to Illinois.

It is my intention, should the opportunity avail itself, to
offer an amendment to the Nuclear Regulatory Commission
Authorization which will avoid this unnecessary and expensive
procedure, pending the outcome of the Jllinois application for
regulatory control of the site. My amendment will read:

The NRC shall not spend any further monies on administrative

proceedings pertaining to the decommissioning of the rare
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earths facility at Ann and Factory Streets in West Chicago,
Illinois, until the NRC has denied Illinois' application to
assume regulatory jurisdiction over byproduct material as
defined in Section 1le.(2) of the Atomic Energy Act and any
and all judicial appeals related to that application have
become final.

I ask for your support of this amendment in the interest of

avoiding unnecessary administirative cost to the NRC. It is

important that Congress allow for flexibility in the regulatory
process when to do otherwise would be illogical.

Member of/ Congress
JDH: pv



