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UNITED STATES OF AMERICA .gg g,, 7 g gg :

NUCLEAR REGULATORY COMMISSION !

BEFORE THE ATOMIC SAFETY AND LICENSING BOARD
h' n L

1
0CM n ca ;

e .u . !

In the Matter of |
Docket Nos. 030-05980 |

SAFETY LIGHT CORPORATION 030-05982 .

UNITED STATES RADIUM CORPORATION 030-05981 !
USR INDUSTRIES, INC. 030-08335

'

USR LIGHTING, INC. 030-08444
USR CHEMICALS, INC.

,

USR METALS, INC.
USR NATURAL RESOURCES, INC. (ASLBP No. 89-590-01-0M) ;

'

LIME RIDGE INDUSTRIES, INC. and 90-598-01-0M-2) !

METREAL. INC. t

(Bloomsburg Site Decontaminetion)

t

'NRC STAFF'S BRIEF ON BOARD AUTHORITY TO CONSIDER STAY
!

t

I j,,TRODUCTIONN
,

During a telephone prehearing conference held on October 27, 1989,

the Atomic Safety and Licensing Board (Licensing Board) granted the i

request of USR Industrios, Inc., USR Lighting Inc., USR Chemicals, Inc.,
i

USR Metals, Inc., and USR Natural Resources. Inc. (the USR companies), for

a stay of the Order Modifying Licenses (Effective Imediately) issued by i

the Nuclear Regulatory Comission (NRC or Comission) on August 21, 1989,
;

'

and of the Order Modifying Licenses (Effective Imediately) and Demnd for

Information issued by the NRC on March 16, 1989, which are the subjects of

this proceeding. The Licensing Board issued the stay pending the sub-

mission of briefs on the question of whether the Board has authority to

stay the imediate effectiveness of those orders, and, if so, whether a

stay is warranted at this time. For the reasons set forth below, the

Licensing Board has the aLthority to stay the imediate effectiveness of
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both orders upon a determination that the factors set forth in Virginia

Jobbers 1/ as codified in 10 C.F.R. 6 ?.786 weigh in favor of such action.

II. ISSUES

The Licensing Board raises two issues that will be addressed below:

.

1) Doas the Licensing Board have authority to stay an enforcement i

order issued by the NRC staff that is immediately effective?

2) If so, what standards must the Licensing Board apply to
^ determi n whetner a stay is warranted?

III. BACKGROUND

On iiarch 1,1989, the NRC staff issued an Order Modifying Licenses

I (Effective Immediately) and Demand for Information to United States Radium

Corporation, Safety Light Corporation, USR Industries Inc., and their ;

i !
' '

subsidiaries and successors (the Corporations). Both Safety Light and tie
,

|1

USR companies requested hearings on this order. The Commission's '

I

|
Secretary, pursuant to 10 C.F.R. $ 2.772(j) (1969), referred both those

tequests to the Atomic Safety and Licensing Board Panel and this Board was

designated to consider these matters.

On August 21, 1989, the NRC staff issued a further Order Modifying

Licenses (Effective Imediately) to the Corporations to assure that the

|

1/ Virginia Petroleum Jobbers Ass'n v. Federal Power Cem'n, 259 F.2d
921, 925 (D.C. Cir. 1958).

|
|

|

'
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Corporations would make available funds adequate to comply with the March

Order. Both Safety Light and the USR companies requestt-d hearings on this

Order. The Comission's Secretary referred both requests for a hearing on

ithe August Order to the Atomic Safety and Licensing Board Panel,

Additionally, the USR companies filed a Petition for Review of of the

August Order in the United States Court of Appeals for the District of

ColumbiaCircuit.El

On October 19, 1989, the Board helu a prehearing conference so that t

the parties could apprise the Board of the issues remaining in the case and

for the Board to establish procedures for the proceeding in light of the

issues. On October 24, 1989, the Board held a second prehearing conference
*

by telephone in which a schedule was set for the parties to submit briefs

in connection with the stay request raised by the USR companies,1/ and in
'

i

I
2/ Petition for Review, October 18, 1989.

l' 3/ Prehearing Conference Transcript, at 89,95-99(October 24,1989).
'

During September and October,1989, the NRC staff granted SafetyLight s requests to extend the time for Safety Light to comply with
the August 21, 1989 Order. (See letters from Safety Light to the NRC

L
dated September 8, 18, and 19, 1989, and responses of the NRC to

. Safety Light, dated September 11 and 21, 1989, enclosed as Appendix
A.) Safety Light's requests to extend the time for compliance were
coupled with substantial efforts to comply with the Order. While the
USR companies also requested extensions of time, they made no|

representation to the staff that they would make any atterupt to
i

| comply with the August order. (See letters from the USR companies to

|'
tne NRC dated September 19 and 22, 1989, and the NRC responses to
those letters dated September 21 and October 11, 1989, enclosed as,

AppendixB.) In fact, other than an offer to set up a trust similar
to a trust being developed by Safety Light and to make an initial

,

I payment to fund such a trust, the USR companies have made no
, independent effort to comply with the August Order.
!

| (Footnote continued on next page)
|

|
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which it temporarily stayed the effect of the orders, pending the Board's

receipt of briefs on the stay issue. O
j

IV. DISCUSSION
:

A. The Licensing Board has authority to consider the USR
companies' request for a stay.

The Commission's Rules of Practice state that "[a]n atomic safety and
,

licensing board shall have duties and may exercise the powers of a

!
,

(Footnote continued from previous page)

It would appear from statements made by the Licensing Doard members -

during the two prehearing conferences that the Licensing Board believes
that the treatment being accorded Safety Light and the USR companies is
unreasonably disparate. The staff notes that both the August and March
orders hold Safety Light and the USR companies jointly and severally
responsible for the site characterization and ultimate decontamination
of the site and that the staff has not apportioned responsibility or
financial liability between Safety Light and the USR companies. As will
be more fully developed in the staff's response to the USR companies' *

request for a stay, the staff does have a basis for treating the two
'

parties differently. Initially, the staff notes that, although it has
extended some of the deadlines set forth in the August Order, it has not
suspended Safety Light's obligation to comply with the terms of either
order, but, in light of Safety Light's substantial efforts to comply, has
attempted to cooperate with Safety Light to develop a satisfactory way
for Safety Light to comply. The USR companies made no similar effort to r

comply with the orders. The USR companies' offer, which they first raised ;

at the October 19, 1989 prehearing conference, differed substantially from
Safety Light's proposals, in particular, failing to include funding of the
trust beyond the initial payment end including a constraint on the use of ;

funds during the pendency of this proceeding. The Staff believes that it
is both unfair and unreasoncble to allow the USR companies, which have
made no effort to comply with the August Order, to be accorded the same
treatment as Safety Light. The USR companies have made their position
quite clear that they do not believe that the Comission has the authority
to hold them responsible for characterization and decontamination of the
Bloomsburg site and that the Commission had no basis to make that Order
immediately effective. To that end, they have appealed the August order
to the Court of Appeals for the District of Columbia Circuit, If they
are successful in that appeal, the Court of Appeals will take appropriate
action. In the meantime, unless the USR companies can establish that
they meet the criteria for a stay, they have provided no basis for the
staff to treat them like Safety Light.

4/ Prehearing Conference Transcript, at 101.

- -. - _ _ - . .- - - . - _ . _ _ - _ _ __ - -_-
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presiding officer as granted by 6 2.718 [of this part]" El and"[a]
,

presiding officer [has all powers necessary] to conduct a fair and '

impartial hearing according to law, to take appropriate action to avoid >

delay,andtomaintainorder...includingthepowerto...[t]akeany

...actionconsistentwiththe[1954]Act,[ Chapter 10oftheCodeof ;

Federal Regulations), and sections 551-558 of Titic 5 of the United States

Code."El The power to stay the very order that is the !.ubject of the

proceeding is reasonably a power "necessary . . . to conduct a fair and

impartial hearing according to law;" U similar powers have long been
;

recognized in equity by courts El andbytheCommission.El Also, in f

5/ 10 C.F.R. 6 2.721(d) (1989).

1/ 10 C.F.R. 6 2.718 (1989).

7/ Id.

g/ The All Writs Act, 28 U.S.C. 61651(a) (1988), "provided statutory
confirmation of [the courts' authority to issue stays pendente

'Jo'bTe)rs at 923-35, supra, note 1.Sampson v. Murray, 415 U.S. 61, 73-74 (1974),
se<! virginialite ."

See also Niagara Moha W Power
Corp. v. Federal Power Comm'n, 379 T'7dT,157-160 (D.C. Cir.1967)
(attributing equitable powers to the FPC in assigning an effective

date to a license); Tdistrict court's authority to appoint an
Cf. Ex Parte Peterson, 253 U.S. 300, 312-14

(1919) (recognizing
auditor to help simplify the issues in dispute).

i

9/ Natural Resources Defense Council, CLI-76-2, 3 N.R.C. 76 (1976);
~

Wisconsin Electric Power Co. (Point Beach Nuclear Plant Unit No. 2),
ALAB-58, 4 A.E.C. 951, 952-53 (1972); See Wisconsin Electric Power
Co. (Point Beach Nuclear Plant Unit No7), ALAB-82, 5 A.E.C. 350,~
7!iT-52 (1972) (citing Niagara Mohawk, supra, note 8, with approval).
Section 161 of the 1954 Act, in particular 6161(p), which states

(Footnote continued on next page)

|
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h staying the effect of the staff's order, the Licensing Board would be

,.cting within the authority granted under i 10(d) of the Administrative*

Procedure Act (APA), E I whichstatesthat"[w]henanagencyfindsthat
|

justice so requires, it may postpone the effective date of action taken by

it,'pending judicial review." U / Accordingly, the Licensing Board in

this case has the authority to consider a request to stay the orders.

This is not the first time that one of the Commission's adjudicatory-

boards has considered the question of the propriety of staying an

immediately effective order where there had also been a petition for

review filed with a Court of Appeals. For example, in a Seabrook

case, 2/ the Appeal Board ruled that it had authority to stay an

immediately effective order, notwithstanding the fact that the a party had

e

(Footnote continued from previous page)

that "the Commission is authorized to make, promulgate, issue,
rescind, and amend such rules and regulations as may be necessary to
carry out the purposes of [the 1954] Act " authorized the Commission
to promulgate 10 C.F.R. 66 2.721 and 2.718, 42 U.S.C. 6 2201(p)
(1982); 10 C.F.R.Part2,at39(1989). See Mixed Oxide Fuel,
CLI-78-10, 7 N.R.C. 711, 724-28 (1978). FMixed oxide Fuel, the
Commission attributed to i 161(p) its authority to exercise its
discretion to terminate proceedings in carrying out its common
defense and security responsibilities; clearly, 6161(p) authorizes
the Commission to adopt regulations that provide for fair hearings in
the discharge of the Commission's responsibilities.

H / 5 U.S.C. 6 705 (1982).

El Ld.
12/ Public Service of New Hampshire (Seabrook Station, Units 1 & 2),
-

ALAB-349, 4 N.R.C. 235, order suspended on other grounds, CLI-76-17,
4 N.R.C. 451 (1976) (hereafter Seabrook).

- - - -- . . . ~ - - - _ . _ _ . .
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petitioned a court of appeals for review of the order. El The Appeal
1

Board stated that "[n]o time limitation has been imposed with respect to ]
theexerciseofthatauthority;i.e.,Section10(d)permitstheissuance

of an administrative stay either before or after the petition for review

L is filed [with the court of appeals]." El Therefore, the USR companies'

petition for review in the court of appeals does not restrict the

- Licensing Board's authority to consider a stay in this case.

The Appeal Board in Seabrook also examined Commission cases and <

analyzed whether the relationship between an agency and a court of appeals

would restrict the agency's flexibility in order to reach this conclu-

sion. El The Appeal Board determined that the agency's relationship to ,

the court did not restrict the agency's flexibility. El The staff sees
'

no basis for deeling with this immediately effective enforcement order any

differently than the Commission has dealt with other imediately effective
,

orders. Accordingly, this Licensing Board has the authority to stay the

effect of the March and August orders if, after analyzing the appropriate

|
factors, it determines that a stay is warranted.

,

|
|

|

|

13/ In Seabrook, tha order was an Atomic Safety and Licensing Board's
| initial decision to authorize the issuance of a construction permit

-

i
that was made immediately effective by operation of 10 C.F.R.

|.
6 2.764. 4 N.R.C. at 238-39.

I

H / Seabrook, 4 H.R.C. at 244.

i g / Seabrook, 4 N.R.C. at 242-45.

M / Seabrook, 4 N.R.C. at 245.

i

!
|
|
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pendente lite, the Commission applied the same logic as the D.C. Circuit

summarized in Virginia Jobbers. UI Although 6 2.788 does not explicitly
t

apply to enforcement orders, such as are the subjects of this proceeding, )
an insnediately effective order has th .m effect whether issued by an

Atomic Safety and Licensing Board or by v staff; the same well-settled

standard for granting the equitable remedy of a stay applies equally well
.

to either case. Accordingly, alhtough the Licensing Board may grant the

extraordinary relief of a stay in this case, it should not do so unless

[
and until it determines, under 10 C.F.R. i 2.788, that such relief is

warranted.

!

V. CONCLUSION

Accordingly, as explained above, this Licensing Board may consider

the USR companies' request for a stay, under the standards set forth in

Virginia Jobbers, as codified in 10 C.F.R. 9 2.788. Because no basis

has been given for the " stay" granted by the Licensing Board during the

October 24, 1989 Prehearing Conference, and until such time as a basis

L has been provided, that action should be vacated.
|

| Respectfully submitted,

MNN
Robert M. Weisman
Counsel for NRC Staff

1

| Dated at Rockville, Maryland
| this g day of November, 1989 .

|

g/ Natural Resources Defense Council, supra, note 17; Point Beach,
supra, note 17.

|

.
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UNITED STATES OF AMERICA l
NUCLEAR REGULATORY COMMISSION 89 !!DV -7 P12:38

BEFORE THE ATOMIC SAFETY AND LICENSING BOARD y:, ,

w.u . |

1

In the Matter of |
Docket Nos.: 030-05980 1

SAFETY LIGHT CORPORATION 030-05982 l

UNITED STATES RADIUM CORPORATION 030-05981 1

USR INDUSTRIES, INC. 030-08335 :
USR LIGHTING, INC. 030-08444
USR CHEMICALS, INC.
USR METALS, INC.

89-590-01-0M))
USR NATURAL RESOURCES, INC. ASLBP No.
LIME RIDGE INDUSTRIES, INC. ASLBP No. 90-598-01-0M-2 ,

METREAL, INC.
(BloomsburgSiteDecontamination)

CERTIFICATE OF SERVICE

I hereby certify that copies of "NRC STAFF'S BRIEF ON BOARD AUTHORITY TO
CONSIDER STAY" in the above-captioned proceeding have been served on the
following by deposit in the United States mail, first class, or as ;

indicated by an asterisk through deposit in the Nuclear Regulatory
Comission's internal mail system, or as indicated by a double
asterisk by hand-delivery, this 6th day of November,1989:

( Helen Hoyt. Esq.** Dr. Oscar H. Paris **
Administrative Judge Administrative Judge
Atomic Safety and Licensing Board Atomic Safety and Licensing Board
U.S. Nuclear Regulatory Comission U.S. Nuclear Regulatory Comission
Washington, D.C. 20555 Washington, D.C. 20555

Frederick J. Shon** Atomic Safety and Licensing Board;

| Administrative Judge Panel (1)
| Atomic Safety and Licensing Board U.S. Nuclear Regulatory Comission

U.S. Nuclear Regulatory Comission Washington, D.C. 20555i
'

Weshington, D. C. 20555

, Atomic Safety and Licensing Appeal Adjudicatory File (2)*
Panel (5)* Atomic Safety and Licensing Board

,

U.S. Nuclear Regulatory Comission Panelo

Washington, D.C. 20555 U.S. Nuclear Regulatory Comission
'

Office of the Secretary (2)*
U.S. Nuclear Regulatory Comission Mr. William T. Russell
Washington, DC 20555 Reginnal Administrator
Attn: Docketing and Service Section U.S. huclear Regulatory Comission

475 Allendale Road
King of Prussia, PA 19406

. . . . ._ .- . __ _ .- . - - . - . . _ . __ __ _ _ _ _ _ __
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|
Mr. Ralph T. McElvenny D. Jane Drennan, Esq.** l<

USR Industries Inc. Wunder, Ryan, Cannon & Thelen |
'

550 Post Oak Blvd. 1615 L. St., N.W. Suite 650 j
Suite 550 Washington, D.C. 20036 i

,,

Houston, TX 77027

Gerald Charnoff, Esq.** |

Shaw, Pittman, Potts & Trowbridge
2300 N. Street, N.W. ;
Washington, DC 20037 '

,,
-

,

,

him.Wb
Robert M. Weisman
Counsel for NRC Staff-

>

!
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UNITED STATES OF AMERICA
,

NUCLEAR REGULATORY COMMISSION
,

,

In the Matter of:,

~ '

SAFETY LIGHT CORPORATION, ) DOCKET NOS. 030-05980
31 Al. ) 030-05981 >

'

) 030-05892'

) 030-08335
) 030-08444 ,

)
'

) LICENSE NOS. 37-00030-02 ,

) 37-00030-08
) 37-00030-07E
) 37-00030-09G
) 37-000030-10G
) '

,

i

MOTION OF SAFETY LIGHT CORPORATION
FOR AN EXTENSION OF TIME TO FILE

i AN ANSWER AND TO REQUEST A HEARING
,-

|

| Pursuant to 10 C.F.R. S 2.711 (1989) of the Nuclear

| Regulatory Commission's ("NRC" or " Commission") Rules of

L Practice for Domestic Licensing Proceedings, Safety Light

||
L Corporation (" Safety Light") respectfully requests an extension

of time to file an answer to the August 21, 1989 Order Modifying

Licenses (" August 21 Order") in the above-captioned proceeding.

| Safety Light also requests additional time to consider whether

L to file a request for a hearing in the same proceeding. *

In its August 21 Order, the Commission directed Safety
..

Light and other interested parties to file an answer and/or
request a hearing within 20 days from the issuance of the

~ '
.(

:
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instant order. To comply with the August 21 Order, Safety Light
must file its answer or request for hearing by Monday, September
11, 1989,

t

On September 6, 1989 Safety' Light retained the undersigned

as counsel to represent the company in this proceeding. As

Safety Light's Washington counsel, the undersigned has not had

sufficient time to review the case and thus, is not prepared to
file an answer on Monday, September 11, as required by the

August 21 Order,
,

WHEREFORE, Safety Light requests the Commission for an

additional 20 days to file its answer to the August 21 Order,
and an additional 20 days to consi6er whether to request a

hearing.

'

Respectfully Submitted,

A'' All'A T M.

D. J rennan, Esq.
1615 reet, N.W.
Suite

, Washington, D.C. 20036-
'

(202) 659-3005
| Counsel For

SAFETY LIGHT CORPORATION

#. -

| Dated this day of September, 1989
o

I

. -. - -. . . .. . - - . . .. ___ __ - _ . . _ _ _ _ _ _ _ - . _ . .
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O CERTIFICATE OF SERVICE

The undersigned hereby certifies that a true and correct

copy of the foregoing was served upon the following by mail c,n i

this 8th day of September., 1989: ;
,

James Lieberman ;

Director, Office of Enforcement
U.S. Nuclear Regulatory Commission
ATTN: DOCUMENT CONTROL DESK
Washington, D.C. 20555

Assistant General Counsel for Enforcement i
*

Office of the General Counsel
U.S. Nuclear Regulatory Commission
ATTN: DOCUMENT CONTROL DESK
Washington, D.C. 20555

:
Hugh L. Thompson, Jr.

'

Deputy Executive Director for Nuclear Safety,
Safeguards and Operatior.s Support ,

U. S. Nuclear Regulatory Commission
Washington, D.C. 20555 s

'

William Russell
Regional Administratorm
NRC Region In

| 475 Allendsle Road
|- King of Prussia, PA 19406

Lee Bettenhausen
Division Director

;

NRC Region I

| 475 Allendale Road
|

King of Prussia, PA 19406

.

. All & W
D. an Drennan

Dated: September 8, 1989

-- - - . . . - - - . _ _ - . _ _ _ _ _ _ . _ _ _ _ . _ _ _ _ _ _ _ _ _ _ _ _ _ _
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September 18, 1989
,

William T. Russell-
!Regional Administrator
:Region I

.

U.S. Nuclear Regulatory Commission
-

475 Allendale Roado

King of P.Tussia, PA 19406
*

[
'

. REl In the Matter of Safety Light Corp., et al.
!Docket Nos. 030-05980, 05981, 05982, 08335 :

and oa444 trA 39-20)
'

Dear Mr. Russell:

This letter is a first Iequest by Safety Light Corporation
.(" Safety Light") for an extension of time in which to submit a

.

.

* Work Plan" and proposed "''rus t Agroonent" to the Nuclear,

Regulatory Commission ("NRC*). Safety Light is requesting the
additional- time ~in order to (1) conduct discussions with USR2ndustries Inc. ("U8R") to explore the potential for USA to i

participate' jointly in the pr'sphration of those documents and (3)
insure that IT Corporation has adequate time to prepare a Work
Plan which complies with the 11RC's letter of September 11 ;

By Order Modifying Licenses, issued on March 16, 1989, the
NRC directed Safety Light and UER to submit jointly sitecharacterisation and decontamination plans for the Bloomuburg
site. By a. subsequent order, issued on August 21, 1989, the NRC
directed the parties to establish jointly a " Trust Agreement" and -

to provide funding to implement the plan. In the latter order, tthe NRC estimated that a site characterisation plan, which would
meet the NRC's requirements, would cost approximately $1,000,000
(plus or minus 30%) (Order at 6). In this same order, the NRC
also expressed concern that Safety Light has ver
available to commit to the characterization plan. y limited funds

-

Safety Light intendo to comply with the NRC's rules and '

regulations; however, the company does have limited funds.During the period of 1985 to 1989, Skitty Light's annual income,

has varied between approximately $10,000 an6 $200,000. It is,
therefore, imperative that Gafety Light make every effort to
determine w36ther USR is prepared to assist in the funding of the
Werk Plan and the Trust Agreeraant . Additionally, efforts are

i
. . - _ _ _ _ _ _ _ . . _ _ _ _ _ _ _ - _ _ _ _ _ , . . _ . _ ... ... _ __ _ - . - - - - . - - . - . . . _ _ . . -_
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'' ' Law omets i
| WUNDER, RYAN, CANNON & THELEN

.

'William T. Russell
| Page 2 1

\
l

|currently underway to negotiate partial or full funding of the i

'

Trust Agreement by the insurance companies who have ha6 full I
coverage of the site for many years.

As of this dete, Safety Light is uncertain what action USR
intends to take with regard to both the Work Plan end . Trust ,

Agreement. Further, Safety Light has been unable to contact IT
Corporation to determine its ability to fulfill NRC's request in ;
a timely f ashion and, in addition, to estimate the cost of the,

| Work Plan. IT Corporation is under contract to Hannoch and
|. Weisman and thus, it is uncertain at this time what contractual

arrangements will be r.ecessary for IT Corporation to undertake
the Work plan.

L Safety Light recognizes that it is jointly and severally
u responsibic for compliance With the Atomic Energy Act EndL implementing regulations. Safety Light fully intends to use its

best efforts and maximum resources to respond to the NRC's orders
and requests in a timely f ashion; however, it is requesting e 30

. day extension of the filing dates for the Work Plan and proposed
i Trust Agreement in order to comply fully. Specifically, Safety
| Light proposes to submit the Trust Agreement on October 21 and
| the Work Plan on November 2

| If this letter is deficient in any manner to foreclose
granting the requested extensions, please advise me on whati additional information may be of assistance in your evaluation of
this request. It is the intent of Safety Light to conduct
discussions with the NRC in a forthright manner and to cooperate

i to resolve the issues raised l'y the orders,

Sincerely,t

!

l. Lku.%'

D. ane jDronnan
Cou g je for -

GAFET7 LIGHT CCRPORATION

I

. _ . _ _ _ ..._. - _ _ . . . _ . _ _ . _ . . - _ , . . _ _ _ . , _ _ . . . _ _ _ . - _
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Milliam T. Russell
Regional hoministrator *

-

Regies t '

'

U.s. Suelear neoulstery Co.unission, .

475 allendale mese
'

ning os prussia, PA 1940s
,

Ret Deeket Bes. 050 05980, 080-05941, 080-05083,
man.anssa news ame.sadan tua as.nal

'

Dear Mr. Russells !

This lettes supplements the filing dagot Septembe
r le$1949 in whteh safetr 11tht cer

requested an extension of thirty (80)terationdays in which to submit the
(" Safety Li,eht'

Trust Agressent referessed in the creer, dates August air 1943,
issued by the Nuclear Regu1 story Seamission (*NRC"). i

n subsenent to f111ag our submittaa en Menday, t letraed
that -sounsel for usa todustries, tae. (*982" , Xaaneek Wisman,

-

v82 is without legal senasel. ptioned pressed) tag.
,

'

has withdrawn f rom the aheve-ca At this time,
Safety Light new anst proceed in '

g:.' attomsting to meet the 'asc's requests which taeludes theentsblishment of a Trust and the submission of the IIork plan.
Mennoch Weisman hoe retainet *IT Cor for all priorthe NRC.poratietL technical work submitted to Safety Light now auet

-

E estabitsh a business reistienship with IT Corsetaties,ish eand'

esseute a new conteset with It corporation, ta8 establ
i schedule to perform the work pisa. ,

.
.

as stated in stevious submittels, en september 4th,dingSafetyLight rotetaed Washlagten G.C. ecuasel for this steose aspart et its effort to taprove commualostions with the Whc and te
he more responsive to NEC's eenceras. On Septembec 11, the sac
granted safety night to estension until October sad to estermine
whether to submit an answer sad to repost a hearing La this.

proceeding. 8& nee 4t,at este, Safety Lig it bas seemunseated daily
with the NRC te keep the agency appr|,ses of its esterts to
sabeaulo the preparatten of thq Merk plea see to prepare a 3eint
Trust Agreement with USA. This letter sunmarises these
discussions..

Safety 1ight has coneenced craftins the Trust Agreement.
Safety Light learned only yesterday;that 178a dia act have etuasel

,

a

.

|

.

.-.-- . _ . _ , , . . _ _ _ _ . .
. . . . . . . . _ , .

a,, - . . - . . - . - . - - - . . _ . - . - . . . . - - - - _ - - _ - - - _ _ _ _ _ _ _ _ - - -
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-

J. ,

9t

: j..

| William T. hussell ,

4* page 1,

:

esses. Safety Light will neweeu1C partici sto in this Yrustwho
finalfse

*

'

e asaft Agr44maat that will bepres,e4 to icomparable to the teample set forth in 40 c.y.R. $ 344, it to '

antietested that the draft of the Trust heroement will he
days a.id wf,11 be availtble for :

somsloted La the nest seven (7) taister it.review by the Trustee wbe will a6a
Safety Linkt has had preliminary diseossions with several ,

finnasial fastitutions conceratag tas Trust Agreement. Safety -

;Light is aise espiering the advisability ei appelattag a lawyer
as Trustee, safety Liekt espects to infers the sac withis the.

+

Weeks as to when is the ' trustee. Shortly
(3)fety Light latends to outait thn Trust Atteementaest two 4

Sathereafter.
for NRC resiew. Base the trust Agreement is asseove4 by the Enc

i safety Light w111 then estehtish the Trust heceunt eat athe sa
initial deposit of 80 persent of'the prior month's profits. '

Sofety Light'e primacy esseera is the level et fua4&as that
it saa desisate to the trust. In light ei the withdredt1 et
Ust's seussel, Sei Light must now fully trad the work plan.
la the past four ( senths, Safety hight has esponettures of
r. ore than $150,000 et legal and techniaal services reisted to
these steosedtage. Safety Light has not yet been able he
ascertala what osenomie llability it may have for litigation

'services . performed en its behalf La sa effort to estahiish the
stability of the insuranos certiers with retard to this issue.

, ,- This litigaties is enestag and necessary to e'asure that the Trust
is fully tuneed. safety Light is slee asecutag substantialI

esponses in attempting to comply with e11 espects of the 520's
restat et6ers.

.

Safety Light's available revenues to fund the Trust
| Agreement are met enay being deslotes by the fortge&ne, but are,

| oise subject to various fluetuations 'in the tritius market. The
sties of tritsum ineressed substegtially in f.est and is tapested!

to ineresse again in October 1989. The price lasreases adversely:

! affect safety Light's profits.

sessume safety Licht is unahte to stoject its available
sonths, '8stasy Light proposesrevenues for the aest twelve (13) f age sentMy profits to thethat it will oesunit 50 percent o

Trust. auttaa the periet in which sesety Light le funeing the
Trust, safety Light shall freese the salaries of its officers and

, shall vedertake to maintata its operattag empenses at a,
reasonable level.

In light of the geregeids, safety Light has attempted to
respond to the NRC's oral request ter 4 status report en its'

activities and a statement of its intent',en to proceed with the
'*r f 4

_.,,.,a-,_.~.,_..-c..__A.___..______. - . .- -
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William t'. Russell I
."

-

. I .. Pace 3
-

|

!' estaliana.= .e ts. er st ena prevuotie. es ne arm plen.
Safety Light ur es the NRC to grant the requested estenstens toi

'
|

.tilow Safety Li ht and the 4dener to continue engeing eteoussions! ;ne ensove e e. element en ose metter.
'

,

t
- Very truly youts,

yh
-

er
....et

i

. .

State of ,ennsylvania
se.1

County of columbia

|

! Feok Mitter, beine Guly sworn, deposes and says that he has '

read .the foregolag letters that to the best, of his haowlease and
j belief, the statements and "fects stated thereia are true sat
'*

accurate.
,

,

, -.

| "'Fhe ribed and sween to bede.

t
',?i.v; .. ,

s 19 th der of september 198p.
,

hM: t ,

Q,'.,*.,,,,,,.gfgetaryy11e
'

N W 7 'r / gameunw***hnam
iir C6tuaiselon Empires * kB I

m Pam p e m e m min ,

esthamesLieberman" . .Director, office of Enforcement
U.S. Nuclear segulatory commission

$ -
*. ! s

'
.
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\D. Jane Drennan, Esq.>

1615 L Street NW i-

Suite 650 ;

Washington, DC 20036
;
1

Dear Ms. Drennan:
i

We have considered your request for an extension of time to file an answer -|and a request for a hearing on behalf of Safety Light Corporation in )response to the Order issued by the NRC on August 21, 1989.
!

Your request for an additional 20 days to file these documents is granted.
Accordingly, any answer and/or a reouest for a hearing on behalf of Safety y

Light Corporation is due no later than October 2,1989.
t

This extension is granted as to the filing of the specified documents only.
All other provisions of the Order of August 21, 1989 remain in effect and
must be satisfied by the dates imposed therein unless the Order is relaxed
or modified in writing on a showing of good cause. Any failure to create
the trust and submit the trust agreement to the NRC by September 21, 1989,
and tu meet the payment schedule in the Order, will be con:idered a
violation of the Order.

Sincerely,

t -

James Lieberman, Director
'

Office of Enforcement

L

l

|

|

l

._ . . . _ . _ _ . - . - _ . - - _ . . . . . . - - _ _ - - _ . . . - . - _ - - . _ .
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UNITED STATES
g

S NUCLEAR RE00LATORY COMMISSION. ..
|

I I REQlON I
'

476 ALLENDALE ROAD
' one** KING OF PRUSSIA, PENNSYLVANIA 19406 *

SEP.1 1 #88
Docket Nos. 030-05980 License Nos. 37-00030-02

030-05982 37-00030-08.

Safety Light Corporation
ATTN: Mr. Jack Miller
4150-A Old Berwick Road
Bloomsburg, Pennsylvania 17815

Gentlemen:
'

Subject: Plan to Characterize Radioactivity at Bloomsburg Site !.

,

On March 16, 1989, the NRC issued an Order to Safety Light Corporation, USR
'

Industries,. Inc., U.S. Radium Corporation and their successor corporations and-
subsidiaries (collectively, the " Corporations"). The Order required, in part,
that the Corporations submit, a joint plan to characterize the radioactivity
at the Bloomsburg site by Mr.y 1, 1989. The Corporations subject to the Order
subsequently requested, and were granted, an extension of time for the
submission of the plan until June 2,1989. On June 2,1989, a Joint
Characterization Plan (JCP) was hand-delivered to NRC Region I. On June 6,

L 3989, the appendices to the JCP were sent to NRC Region 1 by telecopier.

'

The NRC reviewed the June 2,1989 JCP and the appendices and determined that,.

it did not satisfy the requirements of the March 16, 1989 Order. On June 16,
1989 the NRC sent letters to the Corporations specifying the requirements of
the Order which hrd not been met and describing technical deficiencies in the
JCP. At an Enforcement Conference at NRC Region I on July 6,1989, the NRC and
the Corporations discussed the Corporations' failures to fully comply with the
March 16, 1989 Order. A subsequent meeting was held at Region I on July 13,

!- 1989, during which the deficiencies in the JCP were discussed in detail.
L

On August 11, 1989, NRC Region I received the Corporations' revised site
l characterization plan (the August plan), which was dated August 9, 1989.
|- The NRC staff has reviewed this plan and has determined that it satisfies the

technical criteria for a site characterization plan given in the March 16,
1989 Order. The August plan states that " specific procedures for performance
of this site characterization effort will be generated for approval by the
appropriate agencies and personnel." The August plan further states thato

' these specific procedures, or " Work Plan" will be generated two weeks "after
the scope of work for characterization of the Bloomsburg site has been
a pproved'' . The NRC hereby approves the August plan, subject to correction of
the deficiencies identified in the Enclosure. Accordingly, and pursuant to 10
CFR 30.32(b) the Work Plan is to be delivered to NRC Region I for review and
approval by 21 days from the date of the letter. The Corporations may correct '

certain of the deficiencies by amending the August plan as noted in the
enclosure and providing the amended plan to Region I on the same schedule, if

|: they desire. The technical deficiencies in the Enclosure must be addressed.

|

L.
'

_ _ _ - . _. _ _ .. _ _ _ . _ _ _ __. _
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Section VII.C. of the March 16, 1989 Orde' requires that, within 180 days from
the date the Regional Administrator approves the site characterization plan,
all Corporations shall jointly submit to the Regional Administrator, NRC
Region I, for his review and approval, a single report that contains a complete
radiological characterization of the site, with a description of the location
and level of all sources of radiation and contamination, including non-radio-
logical hazards. Accordingly, with respect to the portions of this plan
approved by this letter, this report must be submitted to NRC Region I within
180 days of the date of this letter. However, it may be impossible to submit
some information within 180 days (e.g., the third and fourth seasons of
hydrogeologic information). Section X of the March 16, 1989 Order states that
the Regional Administrater of the NRC Region I may, in writing, relax or
rescind any provision of the Order upon the timely showing, in writing, of good
cause. You should promptly identify those items for which compliance with this
requirement is impossible and request change of the required submission date.

In accordance with 10 CFR 2.790(a), a copy of this letter and the enclosure
will be placed in the NRC Public Document Room.

Sincerely,

h]/S
William T. Russell
Regional Administrator

1
i Enclosure:
| Technical deficiencies in the August 9, 1989 Site Characterization Plan

ec:
| Public Document Room (PDR)
| Nuclear Safety Information Center (NSIC)

Commonwealth of Pennsylvania

For Safety Light Letter:

Michael O'Doneghue, Esq. Wunder, Ryan, Cannon, and Thelen
I Wister, Pearlstine Talone, Craig & Garrity ATTN: Jane Drennan

515 Swede Street 1615 L Street, N.W.
Norristown, PA 19401-4880 Suite 650

| Washington, D.C. 20036
For USR Industries Letter:
A. Patrick Nucciarone, Esquire
Har.noch Weisman, P.C.

| 4 Becker Farm Road
| Roseland, New Jersey 07068-3788

|

|
|
|

|
;

'
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CNCLOSURE !

!
TECHNICAL DEFICIENCIES IN THE AUGUST 9, 1989

SITE CHARACTERIZATION PLAN
'

:. The Work Plan or amended site characterization plan must describe in
genere1 terms how the data obtained from the characterization effort will
be used to develop a decommissioning and cleanup plan.

2. Since there are many uncertainties associated with contamination at this site,
it will probably be very difficult to obtain definitive information on the
extent of some areas of contamination on a single " pass" of monitoring.and
sampling. The Work Plan must include the flexibility for followup or
additional measurements under a phased or interactive approach to assure

.

that greater detail is obtained, when necessary.

3. Based on limited surface scanning and sampling conducted by Oak Ridge
Associated Universi+.ies (ORAU) at this site, there appear to be numerous -
locations of radiological contamination, even in the portions of the site
identified as Category 1 and Category 2 in the plan. The grid spacing
proposed in these areas is larger than that typically recommended for
characterization surveys (NUREG-2082). Large grids may result in a
failure to identify small areas of contamination. The Work Plan must
specify that sample and measurement locations be on spacings more
comparable with the criteria specified in NUREG-2082. For Category 1 and
2 areas, the grid must be no larger than at 10 m X 10 m.

4 .The Work Plan must specify that samples of surface (0-15 cm) soil will be
collected from the center of grid squares and at four points midway
between the center and the block corners and the resulting portions
composited for analysis.

5. Scanning intervals must be given in the Work Plan and must be no greater
than one to two meter intervals throughout the site.

6. The Work Plan or amended site characterization plan must reference the
NRC's " Guidelines For Decontamination of Facilities and Equipment Prior To
Release for Unrestricted Use or Termination of Licenses for Byproduct,
Source or Special Nuclear Materials," instead of in Regulatory Guide 1.86
for decontamination of buildings and equipment. The Work Plan must
provide for monitoring of outdoor paved surfaces for beta-emitters by use
of an end window geiger counter.

7. Greater detail must be provided in the Work Plan or amended site
characterization plan regarding facility surveys in existing facilities.
The Work Plan must describe the types, frequencies, and procedures for
contamination measurements and indicate whether measurements will also be
performed on equipment and materials. The Plan must include procedures
for surveying drains, ducts, covered and painted surf aces, and other
locations not directly accessible.

. - . - --. _ _ . - -_- -- . . . _ .
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Enclosure 2
'

.

E. Based on findings of elevated gamma levels in the drainage ditch originating
near the lagoon area, the Work Plan must include the collection and
analysis of sediment samples from this ditch and the outfall area at the iriver.

9. The Work Plan or amended site characterization plan must provide
s>stematic approaches for utilizing existing on-site monitoring wells for *

hydrogeological characterization, including:

a. qualifying or reject 1 rig existing wells for water
quality data collection; and

b. considering possible methods for well reconditioning or
re-completion; and

..

c. considering existing wells in selecting the locations of
proposed wells.

13. The Site Characterization Plan dated August 9,1989, indicates that
additional information may need to be collected; however, it does not
describe the criteria that will be used for deciding if additional
information is needed. The Work Plan must describe the criteria that
will be used to determine whether there is a need for: a) additional
sampling; b) installation of additional wells; and c) conducting
large-scale pump tests. The Work Plan or amended site characterization
plan must provide the basis and rationale for the number and location of
additional sampling wells. NRC believes that at least five (5) additionalwells are needed within the flood plain near the old canal to better
define the direction of groundwater flow and extent of contamination.
Existing data suggests that contamination is moving oblique or
perpendicular to apparent groundwater flow. Therefore, in locating the
new wells, consideration should be given to the areas southeast of the
disposal pits and offsite. Also, based on regional geological maps andi

water use in the area, a low shale aquifer is known to unlie the
surficial aquifer at the site. In order to evaluate the water and
hydrologic qualities of the lower aquifer, at least three (3) wells must
be constructed with straddles or well nests to enable measurement'of
water quality and hydrolic parameters in both aquifers.

12. In locating new wells, the Work Plan must consider inaccuracies in the
| current conceptual model of site hydrology, especially when data suggest
i that at least some contamination is not moving in the assumed direction

of groundwater flow.

12. The Work Plan must discuss plans for conducting surveys of off-site wells
and water users, and include plans for monito-ing existing off-site wells.

|

|

.-. -- - . . . .-- _ . _ _ _ _ _ _ _ _ _ - _ _ _ _ _ _ _ _ _ _ _ _
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TheNorkPlanoramendedsitecharacterizationplanmustprovidedetailed
'

13.

procedures for obtaining and using existing records of regional and site
specific information for the hydrogeological characterization. This
should include published reports, inventory records, and data from the
licensee and the USNRC. '

.

14 The Work Plan or amended site characterization plan must describe plans,

'

for investigating regional and local hydrostratigraphy. Site studies
should verify that deeper aquifers are not hydrologically connected to the
surface aquifer.-

15. The Work Plan must describe how data will be evaluated so that immediate
hazards to workers or the public will be promptly recognized and an
appropriate response developed. ,

'

15. The Work Plan must include providing split samples to the NRC for
analysis.

.

|
..

|
|

|

|
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iSafety Light Corporation
ATTN: Jack Miller, President

-

4250-A Old Berwick Road
Bloomsburg, Pennsylvania 17815 .

j
SU8 JECT: ENFORCEMENTACTION(EA89-29)ORDERN00!FYINGLICENSES

(EFFECT!YEIINEDIATELY)
>

By letter dated September 19, 1989, you supplemented the September 18, 1989 I
request of your counsel for an extension of 30 days to comply with the
Commission's August 21, 1989 Order in this matter.
among other things, that a trust agreement be submitted by SeptemberThe August Order required,-

20, 1989
to establish over 12 months a $1,000,000 fund to implement a site characteri- .

zation plan for your Bloomsburg facility and for taking necessary issnediateremedial action. Your counsel previously sought an extension of time to askfor a hearing and answer this Order.
1989. We granted this request on September 11, .

'

,

Your responses state that you are in the process of developing a trust agreement
and that you are' prepared to provide 50% of Safety Light's monthly profits tothe. trust. In addition, Safety Light intends to freeze the salaries of its
ufficers and maintain its operating expenses at a reasonable level.

We encourage you to continue your efforts to negotiate a trust agreement and
-.

obtain full funding of the agreement by your resources. insurance funds, andUSR. Accordingly, we grant safety Light an additional 30 days to satisfy theAugust 21, 1989 Order.
the Order including actions to obtain insurance funding.We expect you to take further actions to comply with

-

These actions and
any additional comitments to demonstrate compliance with the Order should be
described in writing, under oath or affirmation, and be in our hands by closeof business October 23, 1989.

L

Sincerely,

@ -

James Lieberman, Director
Office of Enforcement

cc: D. Jane Drennan, Esq.
R. T. McElvenny

-_ . - . . - - - - - - - - - - - -
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7 ,- USR iNDUEDW8, INC.
-

440 P(NT CAK DOI Wi(C i SUN 5 8 I houston. TEXA8 TFtR7,

(713) 888 9171

i
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>

Mr. James Lieberman, Director
Office of Enfairoement

.

United states Nuclear Regulatory commissionWashington, D.C. 20555

RE In the Matter of Safety Light Corp., et al.Dooket Nos. 830-08980, 05981, 45983, 98338 .

amA AAAAg ^

-

Dear Mr. Lieberman:

These Respondents were most disappointed to receive
1

|

your response to our request for extension of time datedI

september 19, 1989. We believe it is necessary to define a
range of problems through negotiation in order to reach
realistic solutions to the complex insuranoe, corporate,
legal and other issues inherent.in this Matter.

'

I

In the view'

of These Respondents, a rigid and extreme regulatory stance
would not seem to serve the paramount regulatory objectives
of protection of

the public health and safety and of the
environment.

These Respondents replied on September 19, 1989 in
good faith and without benefit of counsel. Obviously,
without retaining new counsel These Respondents are not in a
position to either defend enforcement actions er to conduct
substantive negotiations with the NRC. However, afteri rareading the request dated September 19, 1989 These
Rospondents would like to take this opportunity to emphasise
that they dra making most serious and active offorts (1) to
arrange 2egal representations (2) to work on a muitable TrustAgreements (3)

to increase liquidity so es to meet existing
___ _ _ _ _ _ _ - _ _ _ _ _ _ _ - - _ - - . - . . _ - _ - - _ _ _ - . - - - _ . . - . - . - - - - . - . -
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obligations for legal fees brought on by suddenly increased
,,

bills ~ for the NRC and insurance' company litigation) ,

and (4)to deal effectively with the insurance companies.
.-

Without counsel These Respondents do not have the
capability to put together a definitive Trust Agreement.
However, a model Trust Agreement has been located and we areredrafting such to aedress specifically the particular

,

requirements and considerations of this Matter. We

'

understand that safety Light corporation is continuing I

,

efforts to develop a suitable Work Plan and a Trust Agreementof -its own, and that safety Light Corporation (whichcurrently has competent NRC counsel) has been given

'

additional time necessary to prepare these materials.
'

;.

Wideut assistance from the insurance companies,
safety Light Corporation is in no better pos'ition to continue
to pay huge legal fees or huge fees to independent technical
consultants than are These Respondents. As evidenced by thei

seven figure suas made available for other environmental
{

matters under the 1985 Defense Agreement it may be possible
to arrange further insurance company assistance for thisMatter. However,

no major insurance company is likely to
,

step forward upon request to meet the extreme time deadlines
-

! ordered by the NRC.
Unlike either Safety Light Corporation '

or These Respondents, a major insutance company has on hand
an internal legal department and is well financed and

-

cquipped to carry on protracted litigation with the NRC or
, any other party.
! These Respondents emphasize that the great

progress achieved in other environmental matters under the
1985 Defense Agreement resulted from patient, methodical,realistic negotiations and *give and takaa

between TnaseRespondents, Hannoch Weisman and the mejor insurance
companies which are signatories under that Agreement.

3
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Rose Respondanta desire to continue work in goodr'
faith en the Trust Agreement,
other areas related to this Matter.the insurance litigation and

on a ourrent basis TheseMeepondente are
i operating profitably (before charges forlegal fees and consultants).'

However, they are under severe
pressuste to complete arrangements to meet even their existing

j
obligations for legal and consulting services already

{

I3

s rendered.
j Addittor.21 time is absolutely required to obtain

ecansel, and to coalelate the foregoing arrangener<ts. j
!

Respondents believe that extension of time to perform wiu
These !

; promote rather than undereut
) Order, the regulatory intent of the

:
i

'

4
.

iThe position of the NRC seems to foreclose all !

!

negotiation,
leaving no possibility even to work towards

!realletic solutions, including insuranceparticipation. company
If the only prospoot is more legal fees to

-

!defend enforossent actions, the finite financial and
managerial resources of These Respondents would be devoted toj

{meeting yet greater legal fees, while financial and
}

| anagerial resources available for insurance company 'negotiation and outside advice would be reduced or
,

eliminated.
,

,

!

By lester dated September it, 1949 a sixty day
extension was requested by These Respondents. r

We understand 'that safety Light corporation was granted a thirty dayextension, and These Respondenta are willing to continue
efforts under that same time frame.

,

!

Even without counsel, These Respondents subeltted a
request in good faith to the NRC. Work la unterway on a
draft Trust Agressent and These Respondents are proceeding to

1

nell assets to create what is for them a substantial enountof liquidity.
These Respondents nmi request the same time

3
'
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ettenslen as granted to safety . Light Corporation.
,

!

Please !
advise as soon as possible so that These Respondents may knowIhow to proceed. j,

I

i

Very truly yours,
i
s

dA r khd
RaI)h T.'Notivenny, Jr., Presife d

iFor USA Industries, Inc. USR i

'

Lighting, Ind., USR chealoals, , Inc. ,,
iUsr Metals, Inc, and U.S. NaturalResources, Inc.

!
,

cc: Mr. W1111as T. Russell
Mr. Johrt T. Miller
D. Jane Drannan, Esq. !

'
'
;.
'

!

!
,

f'

!

,!

i
i

5.

.
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state of fesas )
)County of Marris )

,

ji

|

|
lRalph T. McElvenny, Jr., being euly sworn, deposes |

end says that he has road the foregoing 2,etter; that to the |

|
best of his knowledge and belief, the statements and facts

! stated therein are true and accurate,-

i
.i

I

i
,

) Yi Ab '
Ra ph T. McElvenny, Jr. l~ '

tubscri nd sworn to before
4

no this,
_ day of september, 1989.

S

! M I
~

Notary Public
,

My commission Cupires /O ' # # 9 0
e =m .z e = = .e.4

( b',m::e: Anot waw. .
'

'

, keg _h. State u I:
'

, ._,

':::;a n: cc .::t w ,-

.

'

.

m
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USR INDUSTRIES, INC..
-

20 PCST OAK 90VWARD 1 SVITE H5 / HOUSTON, TRAS 77027
1

-

(713)4 4 9171

. . ...

september 19, 1989,

William T. Russell, Regional Administrator
U.S. Nuclear Regulatory commission, Region I |
475 Allendale Road '

King of prussia, PA 19406 )

i

RE: In the Matt 6r of safety Light Corp., et al.
Docket Wes. 030-08940, 05941, 08988, 08338

;ame 08444
4

,

Dear Mr. Russell
; This letter supplements the Answer and Request for '!

Hearing (" Answer") on behalf of USR Industries, Inc. USR [! Lighting, Inc., U$R Chemicals, Inc., USR Metals, Inc. and !

U.S. Natural Resources, Inc. ("These Respondents") filed on :

'

I

j septanber 8, 1989 to the August 21, 1989 order Modifying [
| Licenses ("Orde r") , and requests extension of time in which

;

to make further response thereto.
i

;

These Respondents require additional time to answer
part of the order for the following reasons.

,

b

(1) To complete arrangements to retain counsel to
represent These Respondents in the above captioned matter
(" Matter"), as the firm of Mannoch Weisman just days ago f
withdrew due to inability of These Respondents to pay Hannoch I

Weisman's substantial legal fees incurred primarily for this
'Matter and for of fensive litigation to determine insurance,

defense and liability issuost !
!

|' (2) To insure that International Technology
'

Corporation ("IT Corporation"), Washington, D.C., an
.

-ev- - , , - y v.c-,- --n---,--,---.,-a, -m,v,,,,m----,--.,,.e-.,rw em-----.--m-- - - - - -
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1independent technical firm of recognized expertise earlier !

retained by Mannoch Weisman on behalf of These Respondents
and Safety Light Corporation (" safety Light"), will agree to
payment arrangements from a trust fund or otherwise for work

performed in connection with the Bloomsburg, pennsylvania |

site which is the subject of this Matter;

i
-

> (3) To settle payment arrangements for prospective
]

charges by IT corporation for future technical evaluation and 1

advice respecting the site. (Charges presented for work done i

by IT corporation in response to this Matter total

q $63,001.49, of which $27,157.11 and $22,860.98 were
accumulated during April and July 1989, respectively);

! (4) To negotiate on an energency basis with
representatives of five primary insurance companies which
provided assistance of over $2,000,000 pursuant to a Defense
Agreement executed in 1985 between such insurers, safety

Light and These Respondents;

(5) To determine whether and to what extent safety
Light will agree to participate in costs including

preparation of documents and work demanded in the order, and
for the costs of ongoing litigation to determine the duty to
defend and coverage under the underlying insurance policies;
and

,

(6) To complete the sale by These Respondents of
interests in a limited partnership which owns a small
commercial office building in Houston, Texas so as to provide-

innediate corporate liquidity.

Through Hannoch Weisman, These Respondents previously
filed the Answer, which addresses most of the issues raised

by the order. A supplement to that Answer (" Supplement") was

A
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i

drafted by Hannoch Weisman prior to that firm's withdrawal as

counsel for These Respondents. These Respondents have i

redrafted the supplement and desire that the amended

supplement be reviewed by counsel prior to filing. At the j

same time, These Respondents believe that, if emergency I

funding arrangements can be completed promptly, Hannoch
L Weisman may be willing to continue to represent These

: Respondents in the offensive litigation against the insurance
companies. (While These Respondents paid $20,000 to Hannoch j
Weisman during May 1989 and $16,500 to Hannoch Weisman on {,

June 30, 1989, in the interim the firs delivered additjonal l

bills and, as of July 31, 1989 These Respondents owed the
,

firm $ 67,8 57,19. ) The need to retain counsel is of utaost>

concern to These Respondents, especially as These Respondents !

anticipate that safety Light may soon be rendered unable to |
assist with partial reimbursement for the costs .of the |

insurance litigation.

!

These Respondents are cooperating fully with the NRC. '

However, as public companies they also have responsibilities !

to persons including employees, customers, vendors, [i

I
; s tockholders, outside financial institutions and with respect
i co other environmental litigation arising out of alleged t

. occurrences dating back to the era of World War I. These
|

Respondents respectfully submit that NRC demands that-

without assistance from insurers - These Respondents pay for
a site characterization plan which the NRC estimates will

cost approximately $1,000,000 (plus or minus up to $300,000)
are not realistic. These Respondents are now and throughout
their corporate hJstories have been rather marginal

i

cotpanies. While very small, These Respondents provide
i

maar.ingful employment in a rural area of Pennsylvania, and

are operating profitably on a monthly cash flow basis (before '

legal fees). Like tens of thousands of other small companies
1

3
. - .- --- - . - . . - . . - . - - _ _ _ - -
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l

lacross the country, These Respondents depend upon liability I
iinsurance to cover potentially ruinous occurrences. )

These Respondents have sustained losses from |
operations for many years and have a consolidated not worth
of only approximately $1.6 million. Facing severe
difficulties in connection with this Matter, These,

Respondents intend to complete arrange':. ants respecting sale !

of the limited partnership interest in the small Houston

building as soon as possible. |
:

; Inter.4e efforts are being made to deal simultaneously |

with the legal and technical expenses suddenly brought on in |
response to the order. These Respondents are in negotiation '

with primary insurance carriers which executed the 1985 :

Defense Agreement. Unfortunately, factors including the

; extreme time limits promulgated in the NRC Orders to date
together with the extreme demands for technical evaluation I

and errenditures have disrupted orderly negotiations with the !

insurance carriers. These Respondents request that the NRC

take notice that the negotiations which led to the successful-

.

Defense Agreement executed in 1985 required many months of
work, careful application of the special . legal expertise of
Hannoch Weisman and a good peasure of negotiated "g'.ve and
take." It is submitted that innediate negotiati'ns with

representatives of the indurers (particularly Guy Cel cci, [

Esq. of White & Williams, representing the Insurance company
of Nortr America) are necessary in order to avoid the virtual [
foreclosure of this vital source of potential assistance.

While These Respondents realize that this request >

f alls naar the deadline for response to the order, Hannoch4

Weisman has only recently withdrawn and direct demands from
IT Corporation have been asserted only today. Although

,

currently without counsel, these Respondents are making their

- - - . . . . . --_--.----_---_? . ._
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best efforts to respond to the order on a timely basis. In

order to retain new counsel to complete the Answer, to deal
specifically with arrangements to establish a tnist agreement
and to move forward with substantive energency negotiation as
sunsarized above, These Respondents hereby request a sixty
day extension of the filing dates set forth in the order.

These Respondents desire and intend to conduct
relationships with the NRC in a cooperative and realistic
manner so as to pursue early and satisfactory resolution of
the issues raised by the order. If this letter is deficient

in any manner so as'to cause the NRC to determine that Tl.ese
Respondents should proceed without counsel please so advise
the ondersigned by FAX at your earliest convenience e/o (713)
963-8751.

Very truly yours,

Ralph T. McElvenny, Jr., President V
i

Fort USR Iridustries, Inc., USR
Lighting, Inc., USR Chemicals, Inc.,
USR Netals, Inc. and U.S. Natural

| Resources, Inc.

|

l

|

m
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1

State of Texas ) ;

} |
County of Harris } t

I
!

Ralph T. McElvenny, Jr. t being duly sworn, deposes

and says that he has read the foregoing lettert that to the

best of his knowledge and belief, the statements and facts j

stated therein are true and accurate. |
)
I

i

f

( ( '

Ralph T." McElvenny, Jr. V !
! t

;-

Subscribedapsworntobefore
L atthis.% day of September, 1989.

'

1

i

i / -

/ Notary Public ,

My Commission Expires 8 ~ @ ~/ 8
|

;r. ray. -
'! - [lh..,:: .. . . "*D#4 *r.r,' 4

.
~

,j a

,k| '' ) f,i 3 CAROL ViELBOR'

4
% &y m.,n mk .w esa,,,,n, JN .

ss,a ,a

i
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iDocket kos. 030-05980 License Nos. 37-00030-02 i

030-05982 37-00030-08 |.

.

USR Industries I
ATTN: Mr. Ralph T. McElvenny, Jr. !
550 Post Oak Boulevard, Sutte 545

|Houston, Texas 77027
j

,

Gentlemen: I
\

-

; Subject: Plan to Characterize Radie:ctivity at Bloomsburg Site
'

.

;
,

On March 16, 1989, the NRC issued an Order to Safety Light Corporation, USR j
Industries, Inc., U.S. Radium Corporation and their successor corporations and,

! subsidiaries (collectively, the " Corporations"). The Order required, in part.- ;

'

i that the Corporations submit a joint plan to characterize the radioactivity iat the Bloonburg site ey flay 1,1989. The Corporations subf-ct to the Order
|

'

subsequently requested, and were granted, an extension of time for the'

:

submission of the plan until June 2,1989. On June 2,1989, a Joint :
Characterization Plan (JCP) was hand-delivered to NRC Renion I. On June 6 ;

[ 1989, the appendices to the JCP were sent to NRC Region by telecopier, i
.

The NRC reviewed the June 2,1989 JCP and the appendices and determined that j
it did not satisfy the requirements of the March 16,1989 Order. On June 16, ,

1989 th's NRC sent letters to the Corporations specifying the requirements of i
the Ordt.r which had not been met and describing techaical deficiencies in the !

JCP. At an Enforcement Conference at NRC Region 1 en July 6,1989, th6 NRC and
,

the Corporations discussed the Corporations' failures to fully comply with the
March 16, 1989 Order. i subsequent meeting was held at Region I on July 1.,
1983, during which the deficiencies in the JCP were discussed in detai' ,

'

i

On August 11, 1989, NRC Region I received the Corporations' revised site [
characterization plan (the August plan), which was dated August 9,1989.

|The NRC staff has reviewed this plan and has deterndned that it satisfies the
[

-

technical criteria for a site characterization plan given in the March 16,
1989 Order. The August plan states that " specific procedures for performance
of this site characterization effort will be generated for approval by the

!

appropriate agencies and personnel." The August plan further states that '

these specific procedures, or " Work Plan" will be generated two weeks "after +

the scope of work for characterization of the Bloomsburg site has been
approved". The NRC hereby approves the August plan, subject to correction of ;
the deficiencies identified in the Enclosure. Accordingly, and pursuant to 10
CFR 30.32(b) the Work Plan is to be delivered to NRC Region s for review and #

approval by twenty-one (21) Jays from the date of this letter. The Corpora- |tions may correct :ertain of the deficiencies by amending the A> gust plan as +

| noted in the enclosure and providing the amended plan to Region I on the same
schedule, if they desire. Each technical deficiency in the Enclosure must be
addressed,

r

i

_ _ _ - _ . - _ _ . - _ . - _ - . - _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ - _ . . _ _ _ _ _
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Sees ... /i!.C. of the March 16, 1989 Order recuires that, within 180 days from Ithe cate the Regiona! Administrator soproves the site characterization plan,
|all Corporations shall jointly submit to the Regional Administrator, NRC (Region I, for his review and approval, a single report that contains a complete

radiological charatterization of the site, with a description of the location
and level of all sources of radiation and contamination, including non-radio-
logical hazirds. Accordingly, with respect to the portions of this plan i

,

approved by this letter, this report must be submitted to NRC Regior. I within !

180 days of the date of this letter. However, it may be impossible to submit i
some information within 180 days (e.g., the third and fourth seasons of

!hydrogeologic information). Section X of the March 16, 1989 Order states that
jthe Regional Administrator of the NRC Region I may, in writing, relax or

rescind any provision of the Order upon the timely showing, in writing, of goo:!
,

cause. You should promptly identify those items for which compliance with tMs i
requirement is impossible and request change of the required submission date.

.

In accordance with 10 CFR 2.790(a), a copy of this letter and the enclosure :
will be placed its the NRC Public Document Room. ;

Sincerely,

:g .

. M

1 d rator

Enclosure: *

,

Technical deficiencies in the August 9,1989 Site Characterization Plan
5

| cc: '

Public Document Room (PDR)
Nuclear Safety Information Center (NSIC)

|
| Commonwealth of Pennsylvania

i

,
For Safety Light Letter:

1

| Michael O'Donoghue, Esq. Wunder, Ryan, Cannon, and Thelen ;
'

Wister, Pearlstine, Talone, Craig & Gr.rrity AT1N: Jane Drennan
515 Swede Street 1615 L Street NW
Norristown, PA 19401-4880 suite 650

Washington, D.C. 20036
For USR Industries Letter:
A. Patrick Nucciarone, Esquire '

Hannoch Weisman, P.C.
'

4 Becker Farm Road
Roseland, New Jersey 07068-3788

|

,

,_, _ . , . _ _ . _ _ _ ,
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ENCLOSURE l

TECHNICAL DEFIC]ENCIES IN THE AUGUST 9,1956
!

$1TE CHARACTER!ZATION PLAN
|
|1. The Work Plan .or amended site t irecterIzation plan must describe in jgeneral terms how the data obtainu *-aa the characterization effort will

be used to develop a decommissioning and cleanup plan.

2. Since there are many uncertainties associated with contamination at this site, I
it will probably be very dif ficult to obtain c'efinitive information on the !
extent of somt areas of contamination on a single " pass" of monitoring and !sampling. The Work Plan must include the flexibility for followup or
additional measurements under a phased or interactive approach to assure
that greater detail is obtained, wnen necessary.

3. Based on limited surface scanning and sampling conducted by Oah Ridge
Associated Universities (ORAU) at this site, there appear to be numerous
locations of radiological contamination, even in the portions of the site ,

j
identified as Category 1 and Category 2 in the plan. The grid spacing >

prcposed in these areas is larger than that typically recommended for
characterization surveys (NUREG-2082). Large grids may result in a
f ailure to identify small areas of contamination. The Work Plan must J

specify that sample and measurement locations be on spacings more
comparable with the criteria specified in NUREG-2082. For Category I rnd ;

,

2 areas, the grid must be no larger than at 10 m X 10 m. :

4. The Work Plan must specify that samples of surf a>:e (0-15 cm) soil will be
collected f*om the center of grid squares and at four points midway ,

between the center and the block corners and the resulting portions <

ccaposited for analysis.
't

5. $ canning intervals must be given in the Work Plan and must be no greater -

than one to two mettr intervals throughout the site.

6. The Work Pl.n or amer.ded site characterization plan must reference the '

NRC's " Guidelines For Decontamination of Facilities and Equipment Prior To -

Release for Unrestricted Use or Termination of Licenses for Byproduct, '

Source or Special Nuclear Materials," instead of in Regulatory Guide 1.86
' for decontamination of buildings and equipment. The Work Plan must

provide for monitoring of outdoor paved surfaces for beta-emitters by use
of an end-window geiger counter.

7. Greater detail must be provided in the Work Plan or amended site
characterization plan regarding facility surveys in existing facilities.
The W^rk Plan must describe the types, frequencies, and procedures for
contamination messarements and indicate whether measurements will also be
performed on equipment and materials. The Plan must include procedures
for surveying drains, ducts, covered and painted surfaces, and other
locations nnt directly accessible.

_ _ _ . ,. ._ . . . -. . . . .__ _ _.-_..



7

* *
. .

4 .

I*

i

g inclosure 2,

|
!. Based tn findings of elevated gamma levels in the draina e ditch >riginating

near the lagoon area, the Work Plan must include the cel ection and
analysis of sediment samples frem this ditch and the outfall area at the j

river. !
'

|'

!. The Work Plan or amended site characterization plan must provide
systematic approaches for utilizing existing on-site monitoring wells for
hydrogeological .aracterization, including:

a. qualifying or rejecting existing wells for water
quality data collection; ar.d j

b. considering possible methods for well reconditioning or
re-completion; and '

.

-

c. considering existing wells in selecting the locations of '

proposed wells. '

.

D. The Site Characterization Plan dated August 9, 1989, indicates that
additional information may need to be collected; however, it does not
describe the criteria that will be used for deciding if additional
information is needed. The Work Plan must describe the criteria that

,

;

will be used to determine whether there is a need for:' a) additional
sampling; b) installation of additional wells; and c) conducting

,

ilarge-scale pump tests. The Work Plan or amended site characterization i

plan must provide the basis and rationale for the number and location of
additional sampling wells. NRC believes that at least five (5) additional
wells are needed within the flood plain near the old canal to better ,

*

define the direction of groundwater flow and utent of contamination.
Existing data suggests that contamination is moving oblique or
perpendicular to apparent groundwater flow. Therefore, in locating tne

,

new wells, consideration should be given to the areas southeast of the
! disposal pits and offsite. Also, based on regional geological maps and
| water use in the area, a low shale aqsifer is known to unlie the ,

'

surficial aquifer at the site. In order to evaluate the w&ter and ;

hydrologic qualities of the lower aquifer, at least three (3) wells must i

be constructed with straddles or well nests to enable rutasurement of
'

water quality and hydrolic parameters in both aquifers. ;

1.. In locating new wells, the Work Plan must consider inaccuracies in the
current conceptual model of site hydrology, esper.ially when data suggest
that at least some contamination is not moving in the assumed direction
sf groundwater flow. .

12 The Work Plan murt d:scuss plans for conducting surveys of off-site wells
and water users, and include plans for monitoring existing off-site wells.

|

|

|

,

*
1

. , , - . - .-- . _ . _ - - - _ _ _ - _ . _ _ . _ _ _ - _ .
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;3. The Work Plan or Jrended site characterization plan must provide detailed
procedures for obtaining and using existing records of regional and site
:pecific information for the hydrogeological characterization. This
should include published reports, inventory records, and data from the
licensee and the USNRC.

:4 The Work Pian or amended site characterization plan must describe plans
for investig."'T, ....onal and local hydrostratigraphy. Site studies
should verify that deeper aquifers are not hydrologically conriected to the
surface equifer.

;5. The Work Plan must describe how data will be evaluated so that immediate
hazards to workers or the public will be promptly recognized and an
appropriate response developed.

;f. The Work Plan must include providing split samples to the NRC for
analysis.

'

t

i

;

- -. - - - _ - .- -
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~ United States Radiuta Corporationn
USR Industries, loc.
USR Lighting, Inc. |
USR Chemical In
USR Metals In c. c..

j.

i.

USRNaturalResources,Inc. |e

ATTih Ralph T. Mr.Elvenny, Chairman I

650 Post Oak Blvd., suite 550 !

Houston, Texas 77027 |
'
tDear Mr. McElvenny:

By letter dated Septeder 8,1989, Mr. A. Patrick Nucciarone, on your behalf,
answered the Connission's August 21, 1989 Orcer which was issnediately
effective and required, among other things, that a trust agreement be submitted
by September 20, 1989 to establish over 12 months a $1,000,000 fund to implement
a site characterization plan at your former Bloomsburg facility and for necessary
inmediate remedial action. The answer sought a hearing and a stay of the i

,

effectiveness of the Order pending the results of the hearing. ?

On Septed er 19, 1989, you supplemented that answer with a lette that describes [your difficulties in complying with that Order and seeks a 60 day extension !of the filing dates in tie Order. !

$
We note that you have known since the late 1970's of the need to clean up the !Bloomsburg facility. If the NRC were to grant your request, there would be no

iassurance that the funding requirements of the Order would be met. Therefore, !your request for a 60 day extension is denied and the Order remains effective.

Within the next few weeks we intend to consider what enforcement action NRC ishould take to obtain compliance with the Order. Enforcement action could iinclude referring this matter to the Department of Justice. The efforts '

made by USR to raeet the requirements of the Order, including the required
funding, wil' be considered in determining what enforcement action will be :

:

taken. In this regard, we encourage you to negotiate a trust agru. ment and
obtain full funding of tre agreement by your resources, insurance fLmds, and

j

Safety Light, '

i

Sincerely, i
<

!

fr -
-

James Lieberman, Director i'

Office of Enfurcement

cc: Jack Miller
D. Jane Drennan, Esq.

I.
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United States Radium Corporation jUSA Industries. In
U$R Lighting, Inc.c.

1

l
U5R Chemica s, Inc.
USR Metals Inc.
U5R Natural Resources, Inc.
ATTNt Ralph T. McElv$nny, Chairman
550 Posi Cak Blvd. Suite 543
Houston, Texas 7d?7 |

|
Dear Mr. McElvenny:

This responds to your letter of September 22, 1989, in which you renewed your
i mquest for en extenston of time in which to file the trust agreenient and
| otherwise comply with the Order issued August 21, 1989 by the NRC. Your latest

request sought an extension of 30 days,lso received Mr. Charnoff's and Mr. Shepar's
the same amount of time that was grantedi

to Safety Light Corporation. We have a i,

letter of October 5,1989 advistag of their representation and seeking additionalr

tise.
,

J

These letters describe the varicus problems that you face. However, the issues i;

L that you raise are similar to those raised in your letter of September 20, 1989. !
Unlike safety Light Corporation, U$R Industries has not made any specific sub- |1- stantive corporate commitments as to funding or as to how or when the Order will

| be satisfied. For example Safety Light provin d specific information describing |the steps it is taking te finalize a trust agreement and made specific firs,

j cosnitments to establish a trust account, make an ini..lal deposit of 50% of the ;
,

' prior month's' profits, and thereafter to commit 505 of its monthly profits to :
! the trust. While these commitments, when satisfied, will not necessarily ?

constitute full cospliance with the August 21,1989 ( rder, they do constitutet

i good cause for Safety Light's requested extension. Because you have not made ;
E setisfactory firm commitments, yw heve not shown 90cJ cause for granting the ,

requested extension.
}
t

It should be emphasized that the August 21, 1989 Order was taurediately effective, [
-

your requests for an extension of time do tiot affect the immediate effectiveness
i

of the Order,inal agencand the tamediate effectiveness eetermination in that Order i
constitutes fAct and the Coseission'y action within the meaning of the Admialstrative procedures regula.tions. Accordingly you have 60 days from

| August 21, 1989, in which to ffle a petition for re, view of that Order in the
arpropriate U.S. Court of Appeals and the NRC does not have authority to change +

tbtdeadline. ,

i

It should be clear to you that proept action on your part is required to fully ;
fund the site characterization plan. The NRC will consider the speed witn which, -

| you develop and submit a trust agreement and commence setting aside funds and '

the & mount thereof, in determining appropriate enforcement action, including
; possible referral to the Department of Justice. In that ragard, we encourage

,

.

, ;

i

I

- - _ . _ _ _ _ , . _ . _ . _ . - _ _ . . . _ . _ _ _ _ _ _ _ _ _ _ _ __ _ _ _ _ _ . _ _ _ _ _ _ , . . _ _ . _ _ _ _ _ .
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lyou to take every possible step to fund and implement the site charactertration )plae . Likewise, we will consider any information your attorneys may with ta
bring to our attention by way of an Answer to the Orders such consideration on 1

i

sur part, of course, does not stay the issediate effectiveness of the Order orrelax its requirements. {
:

SelinalS$..#8fNas.t.s u .me ;

James Lieberman Director
Office of Enforc,ement ;

,

cc: Mr. Jack Miller !
0. Jane Drennan, Esq. !
4. Charnoff, Esq. j

-. - ... ... .

!

!
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|
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