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NEMORANDUM FOR: James M. Taylor ,

iActing Executive Director
ifor Operations

,

FRON: Patricia 0 Norry, Director ';
Office of Administration

'

s
'

SUBJECT: AMENDMENT TO 10 CFR PARTS 11.-25, AND 95: . REVISED
FEE SCHEDULE AND IMPLEMENTATION OF THE SF 312, IN

. LIEU OF THE EF 189-A

i

Enclosed for your signature is a finsi rule to be published in the Federal i,

Register that amends 10 CFR Part l' " Criteria and Procedures for Determining
Eligibility for Access to or Control Over Special Nuclear Material,Part 95" 10 CFR !

Part 25, ." Access Authorization for Licensee Personnel," and 10 CFR
" Security'Fecility Approval and Safeguarding of National Security."

Background: The Office of Personnel Management (OPM) conducts access authori-
zation background investigations for the NRC and sets the rate it charges the
NRC for'these investigations. On October 1,1969, OPM will increase the rate

. that they charge the NRC by approximately 8 percent. Since the fees that.NRC 3

charges. its. licensees for material access authorizations and personnel security
' clearances are de>endent on the rates charged by OPM for conducting background e

investigations, tie fee schedules in NRC regulations are being amended to
reflect OPM's rate increase. The amendments also inform licensees that they
have the option, for an additional cost, to have their applications processed

'

in an expedited manner.

As a result of legal' challenge to )ortions of the SF 189-A, " Classified Infor-'

mation Nondisclosure Agreement," tie Information Security Oversight Office has :

issued a final rule that implements the use of the SF 312, of the same title,
in lieu of the SF 189-A. National Security Decision Directive 84 requires that
all persons authorized access to classified information' sign a nondisclosure
agreement as a condition of access. The SF 312 replaces the SF 189-A to ful-

-

fill that requirement.

P_ublic Conrnents: Decause these amendments deal with agency practice and pro-
cedure,. the notice and comment provisions of the Administrative Procedure Act
do not apply pursuant to 5 U.S.C. 553(b) (A). The amendments are effective
u?on publication in the Federal Register. Good cause exists to dispense with
tie usual 30-day delay in effective date because the amendments are of a minor
and aan!nistrative nature dealing with an adjustment in access luthor12ation

-

fees and implementation of the SF 312, in lieu of the SF 189-A.
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Notices: A' notice to the' Connissio'n that the EDO has signed this rule is '

' '
enclosed for inclusion in the next Daily Staff Notes (Enclosure C). The .

'

Congressional Connittees will not be notified. The Office of Administration >

. IADN) will notify affected licensees and other interested persons of this
|' rulemaking' initiative.

Cbordination: The Division of freedom of Information and Publication Services,
Office of Administration, concurs in these amendments. The Office of the '

p
~

General Counsel has no legal objection.
,

!

Originaldgnedby *4

^ 'Patricle G. Norry

Patricia G. Norry, Director
Office of Administration

Enclosures: ,

A. federal Register Notice of final Rulemaking
8. Regulatory Analysis
C.- Draft Daily Staff Notes Item
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Enclosure A
{3 %

[7590-01]*

' NUCLEAR REGULATORY COMMISSION ,

,e

10 CFR Parts 11, 25, and 95
!- RIN: 3150-AD24

,

'

Access Authorization fee Schedule
for Licensee Personnel and

Implementation of the SF 312
|

'

' AGENCY: Nuclear Regulatory Comission.
,

ACTION: Final Rule.
o

SUMMARY: The Nuclear Regulatory Commission I aC) is amending its regulationsN
,

to revise the fee schedule for background investigations of licensee personnel

who require access to National Security Information and/or Restricted Data and
,

access to or control over Special Nuclear Material. These amendments comply

with current regulations requiring NRC to publish fee adjustments concurrent

with notifications of any changes in the rate charged the NRC by the Office of

Personnel Management IOPM) for conducting investigations. The amendments also

inform Ifcensees that they have the option, for an additional cost, to have

their applications processed in an expedited manner. The NRC is also amending

L its regulations to require each person to complete a Standard form 312,

" Classified Information Nondisclosure Agreement," when granted an NRC access
!

t authorization, i

I
'

L {
L

'

L EFFECTIVE DATE: IDate of publication in the Federal Register)
i

FOR FURTHER INFORMATION CONTACT: Duane G. Kidd, Chief Facilities Security

and Operational Support Branch, Division of Security, Office of Administration,

U. S. Nuclear Regulatory Commission, Washington, DC 20555, telephone (301)

492-4124.
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I SUPPLEMENTARY INFORMATION:The OPM conducts access authorization background |

. investigations for the NRC and sets the rate charged for these investigations.

Effective October 1, 1989, OPH plans to increase the rate it charges NRC for s[
'

conducting access authorization background investigations. Because the fees !

that NRC charges its licensees for material access authorizations and personnel |
V security cicarances are dependent on the rates charged by OPH for conducting

the background investigations, the fee schedules in NRC regulations must be
'

amended to reflect OPH's rate increase. OPM has increased the rate it charges

for background investigations by approximately 8 percent. NRC is passing this '

additional cost to licensees. The amendments also inform Itcensees that they
,

have the option, for an additional cost, of having their appitcations process-
'

ed in an expedited manner. These changes comply with current regulations

requiring NRC to publish fee adjustments concurrent with notification of any

changes in the rate charged the NRC by OPH for conducting the investigations, j

As a result of legal challenge to portions of the SF 189-A, " Classified Infor-
i,

mation Nondisclosure Agreement," the Information Security Oversight Office has i
issued a final rule that implements the use of the SF 312 of the same title,

in lieu of the SF 189-A. National Security Decision Directive 84 requires that

all persons authorized access to classified information sign a nondisclosure
e

agreement as a condition of access. The SF 312 replaces the SF 189-A to

fulfill that requirement. L

Because these amendments deal solely with agency practice and procedure, the

notice and consnent provisions of the Administrative Procedure Act do not apply

pursuant to 5 U.S.C. 553fb)(A). Good cause exists to dispense with the usual

2
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30-day delay .in effective date because the amendrants are of a minor and,

administrative nature dealing with an adjustment in access authorization fees

and implementation of the SF 312, in lieu of the SF 189-A.

Environmental Inipact: Categorical Exclusion

The NRC has determined that this regulation is the type of action described
,

as a categorical exclusion in 10 CTR Sl.22/c)(a). Therefore, neither an envi- !

ronmental impact statement nor an environmental assessment have been prepared '

for this final rule.
,

,

Paperwork Reduction Act Statement |

. This final rule does not contain a new or amended information collection re- .

quirement subject to the Paperwork Reduction Act of 1980 I44 U.S.C. 3501 et

seq.). Existing requirenents were approved by the Office of Management and

Budget, approval numbers 3150-0046, 3150-0047, and 3150-0062.
,

t

!
'

Regulatory Analysis

lhe Conunission has prepared a regulatory analysis on this final regulation. ;

,

i

L The analysis examines the costs and benefits of the alternatives considered by

the Commission. The analysis is available for inspection in the NRC Public

Document Room, 2120 'L" Street, NW Itower Level), k'ashington, DC. Single

1 copies of the analysis may be obtained from Duane G. Kidd, Division of
L.

L Security, Office of Administration, U. S. Nuclear Regulatory Consnission,
!

| Washington, DC 20555, telephone: I301)492-4124.

.

g Backfit Analysis ,

The NRC has determined that the backfit rule,10 CFR 50.109, does not apply to

L this final rule, and therefore, that a backfit analysis is not required for
1

-3-
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this final rule, because these amendnents do not involve any provisions which

would impose backfits as defined in 10 CFR 50,109'a)(1),

List of Subjects

10 CFR Part 11

Harerdous materials - Transportation, Nuclear materials, Reporting ar.d

recordkeeping requirements, Security measures, Special nuclear material.

1;

30 CTR Part 25

Classified information, Investigations, Penalty, Reporting and recordle<iping

requirenents, Security measures.

30 CFR Part 95

Classified information, Penalty, Reporting and recordkeepirg requirements,

Security measures.

,

for the reasons set out in the preanble and under the authority of the Atomic

Energy Act of 1954, as amended, the Energy Reorganization Act of 1974, as
,

amended, and the Independent Office Appropriation Act of 1952 and 5 U.S.C.
.

1

552 and 553, the NRC is adopting the following amendcents to CFR Parts 11, 25,
p

95. [
>

4
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PART 11 CRilfRIA AND PROCEDURES FOR LEVERMIN]NG EllGIBillTY

TOR ACCCSS TO OR C0h1ROL OVER SPICIAL NUCLEAR HATERIAL;

!

l. The authority citation for Part 11 continues to read as follows:'

L AUTHORITY: Sec.161, 68 Stat. 948, as emended I42 U.S.C. 2201), sec. 201,

; 88 Stat.1242, as arended I42 U.S.C. 5841),

Section ll.15Ie) also issued under sec. 501, 85 Stat. 290 (31 U.S.C. 483a),o

i

2. In 611.15 paragraph le)(1) is revised to read as follows:

611.15 App 1tcation for special nuclear material access authorization.

. . * * *

Ie)II) Each application for special nuciear material access authorization,

renewal, or change in level must be accompanied by the licensee's remittance,

payable to the U.S. Nuclear Regulatory Comission, according to the following

schedule:

1 NRC-U requiring full field invest iga tion. . . . . . . . . . . . . . . . . . . . . . . . .$2,415

I 11 NRC-U requiring full field investigation Iexpedited

processing)....................................................$2,932
11f NRC-U based on certification of comparable full field background

investigation......................................................I$0
iv N RC - U o r R r e n ewa 1. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . I$15i

NRC-R.............................................................. 3515y

vi NRC-R based on certification of comparable investigation............ 2$0 .

I

:
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1 If the iRC determines, based on its review of available data, that a full
field investigation is necessarylon. fee of $2.415.00 will be assessed prior! a
to the conduct of the investigat

L
2 If the liRC deterintnes, based on its review of available data that a

National Agency Check Investigation is necessary, a fee of $15.00 will
be assessed prior to the conduct of the investi9ation: however, if a full
field invest 19ation is deemed necessary by the NRC based on its review
of avaliable data a will be assessed prior to the conduct
of the investigation. fee of $2 415.00s

. . . . .

PART 25 - ACCESS AUTHORIZATION FOR LICENSEE PERSONNEL
'

3. The authority citation for Part 25 continues to read as follows:
,

AUTHORITY: Secs.145,161, 68 Stet. 942, 948, as amended I42 U.S.C. 2165,

2201), sec. 201, 88 Stat.1242, as anended I42 U.S.C. 5841), E.O.10865, as

anended, 3 CFR 1959-1963 CONP., p. 398 ISO U.S.C. 401, note); E.O.12356,

47 FR 14874, April 6, 1982.

Appendix A also issued under 96 Stat.1051 I31 U.S.C. 9701).

For the purposes of sec. 223, 68 Stat. 958, as amended I42 U.S.C. 2273),

6525.13, 25.17 (a), 25.33 Ib) and Ic) are issued under sec. 1611, 68 Stat.

949, as amended I42 U.S.C. 2201/1)), and il25.13 and 25.33(b) are also issued

under sec.161o, 68 Stat. 950, as amended I42 U.S.C. 2201/o)).

125.18[ Removed)

4. Section 25.16 is to be removed.

$25.23[Anended)

5. In the second and fourth sentence of the introductory paragraph to 625.23,

the references to SF 189-A are changed to read SF 312.

!
|
|
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6. Appendix A is revised to read as follows: !

H
APPENDIX A . TEES FOR NRC ACCESS AUTHORIZATION '

:

!

i
Ca tegory Tee

In f t 141 "L" A cces s Au t hor f ra t 10n. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 3$15

Reins ta tenent of "L" Access Authoriza t f on. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 3815 !

Extension or Transfer of "L" Access Authoriza ticn. . . . . . . . . . . . . . . . . . . . . . . . 3815

Ini t f a ) "Q" A cces s Au thor t ra t f on. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . $ 2,415 i

Initia l *Q" Access Authoritation Icxpedited proces sing). . . . . . . . . . . . . . . . .$2,932 !

Reins ta t ement of "Q" Access Authoriza t ion. . . . . . . . . . . . . . . . . . . . . . . . . . . . . 282,415
i

Reinstatement of "Q" Access Authorfration (expedited j

processing).........................................................#$2,932 i

Ex ten s ion or Tra n s f er of "Q" . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 237,43$

Extension or Transfer of "Q" Inxpedited processing). . . . . . . . . . . . . . , . . . . 2$2,932 [
r

i
,

1 If the NRC determines, based on its review of available data, that a full i

to the conduct of the investigation. fee of $2,415.00 will be assessed prior
!field investigation is necessary a
|
|

!2 Full fee will only be charged if investigation is required.

!

PART 95 . SECURITY FACILITY APPROYAL AND SAFEGUARDING OF ;

i
NATIONAL SECURITY INT 0FJIATION AhD RESTRICTED DATA

'

:
'

I

I .7. The authority citation for Part 95 continues to read as follows: ||<
_i AUTHORITY:- Sees. 145,161, 68 Stat. 942, 948, as amended I42 U.S.C. 2165,

2201), sec. 201, 88 Stat.1242, as amended (42 U.S.C. 5841); E.O.10865, as
,

'

anended 3 CFR 1959-1963 COMP., p. 398 ISO U.S.C. 401, note), E.O. 12356, 47

FR 14874, April 6, 1982.

I

J 5
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| Tor the purposes of see. 223, 68 Stat. 958, as averded I42 U.S.C. 22?3); i

6695.13, 95.15/a), 95.25, 95.27, 95.29/b), 95.31, 95.33, 95.35, 95.37, 95.39, ;

i,

| 95.41, 95.43, 95.45, 95.4?, 95.51, 95.53, and 95.57 'are also issutd under see.

1611, 68 Stat. 949, as amended I42 U.S.C. 2201/1)).

:

i95.33[ Amended)
'

8. In the third sentence in i 95.33, the reference to ST 189-A is changed to '

.

read SF 312.

;

Dated at Rockville, haryland this day _ , 1989,

i

for the Nuclear Regulatory Connission. .

Nares M. Taylor, Acting Executive DirectbF :for Operations. i

:
|

I

i
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!A proval for PublicationJ
The Consnission delegated to the EDO (10 CfR 1.3)(a)(3)) the authority to IA

develop and promulgate rules as defined in the APA (5 U.S.C. b51(4)) subject to
the limitations in NRC Manual Chapter 0103, Organization and functions, Office
of the Executive Director for Operations, paraprt.phs 0213, 036, 039, and 0310. |

The enclosed rule entitled " Access Authorization fee Schedule for Licensee |
Personnel and Implenentation of the SF 312," will amend Parts 11, 25, and 95 -

by increasing the fee NRC charges its licensees for background investigations
that are used to determine eligibility for a special nuclear material access
authorization or personnel security cicarance for access to Restricted Data
or National Security Information, and require each Jerson to complete a
" Classified Information Nondisclosure Agreenent" (S 312), in lieu of the
SF 189-A hhen granted an NRC access authorization. i

This final rule does not constitute a significant question of policy, nor does

it amend regulations contained in 10 CFR Parts 7,his rule is within the scope 8, 9 or Subpart C conceraingmatters of the policy. I, therefore, find that t
of y rulemaking authority and am proceeding to issue it, j

Date James M. Taylor
Acting Executive Director

for Operations

t

__
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8 hEGULATORY ANALYSIS
!

). Statenent of Problem

Effective October 1,1989, the Of fice of Personnel Management (OPN) will
increase the rate they char
background investigations. ge NRC to conduct access authoritettunSince the fee that NRC charges its licensees
for a:aterial access authorfrations and personnel security clearances are
dependent on the background investigation rate charged by OPM, the NRC
regulattuns containing the fee schedule,10 CFR Parts Il and 25, ruust be
amended to reflect the rate increase. Otherwise, NRC hould be subsidizing
licensee applications for material access authorization and personnel
security clearances.

Additionally, as a result of legal challenge to gortions of the SF 189-A,
* Classified Information Nondisclosura Agreeeent, the Information Security
Oversight Office (1500) has issued a final rule that implements the use of
the SF 312, of the same title, in lieu of the SF IS9-A. National Security
Decision Directive 84 r(quires tnt all persons authorfred access to clas-
sified information sign a nondisclosure agreernent as a (cndition of access.

2. Objective

The objective of this regulatory initiative is to inform licensees and
other nongovernmental bodies of OPM's rate increase to NRC for the conduct
of background investigations, and to implement the SF 312, in lieu of the
SF 189-A.

3. Alternqtives

There is no reasonable alternative to the revision of these regulations
that would achieve the desired result.

4. Consequences

There are approximately 29 affected entities licensed by the NRC. Each
licensee who uses, processes, stores, transmits, or delivers to a carrier
for transport, formula quantities c,f special nuclear material must have
their personnel granted material access authorfrations under Part il by
NRC. In addition each licensee who needs access to National Security
Information or Restricted Data to conduct official NRC business rest have
a personnel security clearance granted to them under Part 25 by NRC. Each
application for special nuclear rnaterial access authorization or a person-
nel security clearance must be accornpanied by the licensee's remittance
payable to NRC.

_ . . __ __ _ ___ _ _ _ . __ _
;
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d Since OlM ht.s raised the rates they charge for baciground investigations,,

NRC is passing the additional cost on to the licensees. The additional '
,

cost to the licensees will not have an finpact on other hRC programs or
requirernents at these facilities, i

Additionally, individuals authorized access to classified information
under 10 CTR Part 25, " Access Authorization for Licensee Personnel " willr

be required to sign the SF 312 as a condition of access in lit;u of,the;

ST 189 A.

5. Decision Rationale

) The only available n:ethod of imposing this legitirnate requiren.ent on
selected liccnsces is to revise 10 CeR Parts 11, 25, and 95.

'

Other avenues would lack the requisite formality and legality necessary ;

to require all affected NRC licensees to adhere to the changes in fees ;
required for background investigations and the requircrr.cnt that all per-
sons authorized access to classified information nust sign a nondisclo- ,
sure agreement as a condition of access.

:
'6. Inplementation

The Division of Security intends to publish the final Rule amending 10 i

CfR Parts 11, 25. and 95 by Septenber 30, 1989.

I

I
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OFFICE Of ADNIN15TRA110N

FinalRuleSignedbdD0
f

On the Executive Director for Operations approved a final
rule that amcredi,10 CfR Part 11. " Criteria and Procedures for Determining
Eligibility for Access to or Control Over Special Nuclear Noterial," 10 CTR
Part 25 " Access Authorization for Licensee Personnel" and 10 CFR Part 95,
* Security facility Approval and Safeguarding of National Security Infortnation,

'

and Restricted Data." 1he anendments will reflect the OPN rate increase for
background investigations conducted for NRC licensees and other nongovern-
nental bodies and the requiren,ent that all persons authorized access to
classified infortnation must sign a nondisclosure agreement (SF 312) as a
condition of access.

This notice informs the Connission that, in accordance with the rulemaking
authority delegated to the E00, The CD0 has sigr.ed this final rule and,

proposes to forward it en to the Office of the federal Register
for publication, unless otherwise diEcted by the Conruission.

(
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