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. UNITED STATES “PDR"

{

)
) B NUCLEAR REGULATORY COMMISSION
& ") WASHINGTON, D C. 20558
Mar 2 SEP 20 1989

Teaet

MEMORANDUM FOR: James M, Taylor
Acting Executive Director

for Operations

FROM; Patricia G, Norry, Director
Office of Adminfstration
SUBJECT: AMENDMENT V0 10 CFR PARTS 11, 25, AND 95: REVISED

FEE SCHEDULL AND IMPLEMENTATION OF THE SF 312, IN
L1EU OF THE SF 189-A

Enclosed for your signature is a finyl rule to be published in the Federal
Register that amends 10 CFR Part 1i, “Criteria and Procedures for Determining
Eligibility for Access to or Control Over Special Nuclear Materfal,* 10 CFR
Part 25, "Access Authorization for Licensee Personnel,” and 10 CFR Part 9§
"Security Facility Approval and Safeguarding of National Security.*

Background: The Office of Personnel Management (OPM) conducts access authori-
zation background investigations for the NRC and sets the rate it charges the

NRC for these investigations, On October 1, 1969, OPM will increase the rate

. that they charge the NRC by approximstely 8 percent. Since the fees that NRC

charges its licensees for materfal access authorizations and personnel security
clearances are deﬁendent on the rates charged by OPM for conducting background
investigations, the fee schedules in NRC regulations are being amended to
reflect OPM's rate increase, The amendments also inform licensees that they
have the option, for an additional cost, to have their applications processed
in an expedited manner,

As a result of legal challenge to portions of the SF 183-A, "Classified Infor-
mation Nondisclosure Agreement,” the Informetion Security 6versight 0ffice has
issued a final rule that implements the use of the SF 312, of the same title,
in 1ieu of the SF 189-A, National Security Decision Directive 84 requires that
al) persons authorized access to clessified information sign a nondisclosure
agreement as a condition of access. The SF 312 replaces the SF 189-A to ful-

fill thet requirement,

Public Comments: Cecause these amendments deal with a?ency practice and pro-
cedure, the notice and comment provisions of the Administrative Procedure Act
do not apply pursuant to 5 U.S.C. 553(b) (A). The amendments are effective
upon publication in the Federal Register. Good cause exists to dispense with
the usual 30-day delay in effective date because the amendments are of a minor
and aoministrative nature dealing with an edjustment in access .uthorization
fees and implementation of the SF 312, in 1ieu of the 5F 189-A,
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Notices: A notice to the Commission that the EUO has sfgned this rule is
enclosed for inclusfon in the next Daily Staff Notes (Enclosure C). The
Congressfonal Committees will not be notified. The Office of Administration
(ADM) wil) notify affected licensees and other interested persons of this

rulemaking initiative.

Coordination: The Division of Freedom of Information and Publication Services,
Office of Administration, concurs in these amendments, The Office of the

General Counsel hes no legal objection,

Origina) signed by

Patricia G, Norry
Patricia G. Norry, Director
Office of Administration

Enclosures:

&, Federal Register Notice of Final Rulemaking
B. Regulatory Analysis

C. Draft Daily Staff Notes Item



Enclosure A

[7590-01)

NUCLEAR REGULATORY COMMISSION

10 CFR Parts 11, 25, and 95
Accesskiséhoaiié;:gﬁlfee Schedule
for Licensee Personnel and
Implementation of the SF 312
AGENCY: Nuclear Regulatory Commission.
ACTION:  Final Rule.
SUMMARY: The Nuclear Regulatory Commissfon (NIC) is amending its regulations
to revise the fee schedule for background investigations of licensee personnel
who require access to Natfonal Security Information ano/or Restricted Data and
access to or control over Special Nuclear Material. These amendients comply
with current regulations requiring NRC to publish fee adjustments concurrent
with notifications of any changes in the rate charged the NRC by the Office of
Personne! Management (OPM) for conducting investigations. The amendments also
inform 1icensees that they have the option, for an additional cost, to have
their applicetions processed in an expedited manner. The NRC is also amending
its regulations to require each person to complete a Stendard Form 312,

“Classified Information Nondisclosure Agreement,* when granted an NRC access

authorization,

EFFECTIVE DATE: (Date of publication in the Federal Register)

FOR FURTHER INFORMATION CONTACT: Duene G. Kidd, Chief, Facilities Security
and Operational Support Branch, Division of Security, Office of Administration,
U. S. Nuclear Regulatory Commission, Washington, DC 20555, telephone 301)

492-4124,




SUPPLEMENTARY INFORMATION: The OPM conducts access authorization background
investigatfons for the NRC and sets the rate cnarged for these {nvestigatiuns,
Effective October 1, 1989, OPM plans to increase the rate 1t charges NRC for
conducting access authorization background investigations, Because the fees
that NRC charges its licensces for materfal access authorizations and personne)
security clearances are dependent on the rates charged by OPM for conducting
the background investigations, the fee schedules in NRC regulations must be
amended to reflect OPM's rate increase. OUPM has increased the rate it charges
for background investigations by epproximately 8 percent. NRC {s passing this
additional cost to licensees. The amendments also inlcrm licensees that they
have the option, for an additional cost, of having their applications process-
ed in an expedited manner, These changes comply with current regulations
requiring NRC to publish fee adjustments concurrent with notiffcation of any

changes in the rate charged the NRC by OPM for conducting the investigations,

As a result of legal challenge to portions of the SF 189-A, “Classified Infor-
mation Nondisclosure Agreement," the Information Security Oversight Cffice has
issued a final rule that implements the use of the SF 312, of the same title,
fn 1ieu of the SF 189-A, Natfonal Security Decisfon Directive 84 requires that
811 persons authorized access to classified information sign a nondisclosure
agreement as a condition of access, The SF 312 replaces the SF 189-A to

fulfill that requirement.

Because these amendments deal solely with agency practice end procedure, the
notice and comment proviifons of the Administrative Procedure Act do not apply

pursuant to 5 U.S.C. 553/b)(A). Good cause exists to dispense with the usua)




30-day delay in effective date beceuse the amendi=nts are of a minor and

adminfstrative nature dealing with an adjustment in access authorizetion fees

and fmplementation of the SF 312, in liev of the SF 189-A,

Environmental lnpect: Categorical Exclusion
The NRC has determined that this regulation is the type of action described
as & categorical exclusion in 10 CFR $1.227c)fa). Therefore, neither an envi-

ronmental fmpact statement nor an environmenta) assessment have been prepared

for this final rule.

Paperwork Reduction Act Statement
This final rule does not contain @ new or amended informatfon collection re-
quirement subject to the Paperwork Reduction Act of 1980 744 U.S.C, 3501 et
seq.). Existing requirements were approved by the Office of Management and
Budget, approval numbers 3150-0046, 3150-0047, and 3150-0062,

Regulatory Analysis
The Conmission has prepared a regulatory analysis on this final regulation.
The analysis examines the costs and benefits of the alternatives considered by
the Coomissfon. The a2nalysis is availible for inspection in the NRC Public
Document Room, 2120 “L" Street, NW /Lower Level), Washington, DC. Single
copies of the analysis may be obtained from Duane G. Kidd, Division of
Security, Office of Administration, U. S. Nuclear Regulatory Commission,

Washington, DC 20555, telephone: (301) 492-4124,

Backfit Analysis
The NRC has determined that the backfit rule, 10 CFR 50,109, does not apply to

this final rule, and therefore, that a backfit analysis is not required for

o 8a



this final rule, becouse these amendments do not tnvolve any provistons which

would fmpose backfits as defined fn 10 CFR 50,109%a)01),

List of Subjects

10 CiR Part 11
Hazardous meterials « Transportation, Nuclear meterfals, Reporting and

recordheeping requirements, Security measures, Special nuclesr materfal,

10 CFK Part 2%
Classified information, Investigetions, Penalty, Reporting end recordkezping

requirenents, Security measures, |

10 CFR Part §%
Classified information, Penalty, Reporting and recordkeeping requirements,

Security measures.,

For the reasons set out in the preamble and under the authority of the Atomic
Energy Act of 1954, as amended, the Energy Reorganfzation Act of 1974, as
amended, and the Independent Office Appropristion Act of 1962 and & U.S.C,
652 and 553, the NRC 1s adopting the following amendnents to CFR Parts 11, 25,
95.




PART 11 « CRITERIA AND PROCEOURES FOK LEVERMINING ELIGIBILITY
FOR ACCESS TO OR CONTROL OVER SPECIAL NUCLEAR MATERIAL

1. 1Ine authority citetion for Pert 11 continves to read as follows:
AUTHORITY: Sec, 161, 68 Stat, 948, as amended 742 U.$.C, 2201), sec, 201,
88 Jtet, 1242, as emended 142 U.5.C, 584)),

Section 11,16%7e) elso fssued under sec, 501, 85 Stat, 290 /31 U.5.C. 483a),

2., In §11,15 peragraph fe)/1) is revised Lo read as fo)lows:
§ 11,16 Application for specie) nuclear material access authorization,

L v B o .
fe)!1) Each applicetion for special nuc.ear moterial access authorization,
renewal, or change in leve) must be accompanied by the licensee's remittance,
payavle to the U.S. Nuclear Regulatory Commission, according to the following
schedule:

f  NRC-U requiring full fleld fnvestigetion. .. ..cvvvenivnsnrsnense 82,415
11 NRC-U requiring full fleld investigation fexpedited
PrOCOSSING)ccscocossotsosesnsnassesnsnssssnssnsssssnsersessvensdl ISR
111 NRC-U besed on certification of compereble full field background
1nvestlgution......................................................180
I NRCU OF R renewl)ooosorocssersnsssossrosansssssssosenssssnssssssess 1418

' "RC.R.0.'...‘.0.000‘.0'........."0'00....0...‘0..0...0......0."‘!."15

vi  NRC-R based on certificetion of comparable $nvest190tlon.............’SO



1f the NRC determines, based on 1ts review of available data, that o ful)
field fnvestigation 1s necessary, a fee of $2,415,00 will be assessed prior

to the conduct of the fnvestigation,
If the NRC determines, besed on its review of avetlable deta that @

Netional Agency Check Investigation is necessary, & fee of §15.00 will
be assessed prior to the corduct of the 1nvest1§ation; however, 1f & full

field investigotion 1s decmed necessery by the NRC based on 1ts review
of avaiiable deta, a fee of $2 415,00 will be assessed prior to the conduct

of the fnvestigation,
L] Kl L] 12

PART 25 = ACCESS AUTHORIZATION FOR LICENSEE PERSONNEL

3. The authority citation for Part 25 continves to read as follows:
AUTHORITY: Secs, 145, 161, 68 Stet, 942, 948, as emended (42 U.5.C, 2165,
2201), sec, 201, 88 Stot, 1242, s emended 42 U.S.C, 584)), €.0, 10865, as
emended, 3 CFR 1959-1963 COMP,, p. 398 50 U.S.C. 401, note); €.0, 12356,
47 FR 14874, April 6, 1982,

Appendix A also fssued under 96 Stat, 1051 /31 U.5.C, $701),

For the purposes of sec, 223, 68 Stat, 958, as amended /42 U.S.C. &273),
§625.13, 25,17 (a), 25,33 /b) and c) are issued under sec, 1611, 68 Stat,
949, as amended /42 U.S.C, 220171)), and §§25.13 and 25,.33/b) ere also issved
under sec. 1610, 68 Stat, 950, as emended (42 U.5.C. 220170)).

§25.18 [Removed)
4, Section 25,16 is to be removed,

§25.23 [Amended)
§. In the second and fourth sentence of the introductory paragraph to §25.23,

the references to SF 189-A are changed to read SF 312,



6., Appendix A is revised to read os Tollows:
APPENDIX A « FEES FOR NRC ACCESS AUTHORIZATION

Category Fee
,""1.‘ “L“ ‘CC"‘ ‘ut"or"“‘onlotoiO.Ql‘l.c'll..l"Ql0000000000000000000!’16

Reinstatement of “L" Access Autborlzotion.................................’sls
Extensfon or Trensfer of “L" Access Authori:cticn.........................’315
Initia) "Q" Access AUthorf2atfon...ovvivivensniirnssnirnsrsrnnsnennsnses$2,418
Initial “Q" Access Authorfzation expedited proressing)....ovvuvieives, 82,932
Reinstatement of Q" Access Authorization..............................’82.4:5
Reinstatement of “Q" Access Authorfzation /expedited
procosslng)...............................,.........................'8?.932
Extensfon or Transfer of ‘0'...........................................232,&15
Extension or Transfer of *Q* /expedited processing)....................282.932

1 If the NRC determines, based on 1ts review of avaflable data, that a full
field investigation 1s necessary, & fee of $2,415.00 will be assessed prior

to the conduct of the fuvestigation,
2 Full Tee will only be charged if fnvestigation 1s required,

PART 95 « SECURITY FACILITY APPROVAL AKD SAFEGUARDING OF
NATIONAL SECURITY INFORMATION AND RESTRICTED DATA

7. The suthorily citation for Part 95 continves to read as follows:
AUTHORITY: Secs, 145, 161, 68 Stat, 942, 948, as awended (42 U.5.C, 2165,
2201), sec. 201, 88 Stat, 1242, as emerded (42 U,S.C, 5841); £.0, 10865, as
amended, 3 CFR 1959-1963 COMP., p. 398 (50 U.5.C. 401, note), E.0, 12356, 47

FR 14874, April 6, 1982,



For the purposes of sec, #23, 68 Stat, 948, as awended 142 U, $.C, 2273);
BES6.13, 96,16%0), 95,25, 95.27, 95.297b), 95.31, 95,33, 95,35, 95,37, 15,39,
§5.4), 95,43, 95,45, 95,47, 95.5), 95,53, and 95.57 are also {ssued under sec,

1611, 68 Stat, 949, os amended /42 U.S.C, 220171)).

§ 95,33 [Amenced)
8. In the third sentence in § 95,33, the reference to SF 189-A {5 changed to

resd SF 3l2,

Dateo at Rockville, Maryland this day . 1989,

For the Nuclear Regulatory Commission,

Yemes W, YayYor, Acting Erecutive DIvector

for 0poration;.



Approval for Publication

The Comnission delegated to the €00 (10 CFR 1.31(a)(3)) the authority to
develop and promulgete rules as defined in the APA (5 U.5.C, 451(4)) subject to
the limitations in NRC Manval Chapter 0103, Organization and functions, Office
of the Executive Director for Operations, paragraphs 0213, 038, 039, and 0310,

The enclosed rule, entitled “Access Authorization Fee Schedule for Licensee
Personnel and lmpiomentction of the SF 312," will amend Parts 11, 25, and 95
h{ increasing the fee NRC charges its licensees for boc&Yround 1nves{tgations
that are used to determine =1igibility for a specia) nuclear materfal access
suthorization or personne) security clearénce for access to Restricted Date
or Netional Security Informetion, and require each person to complete &
“Classified Informetion Nondisclosure Agreeatnt‘ (SF 312), in Yeu of the

SF 189-A when granted an NRC access authorization,

This fina) rule does not constitute a significent question of policy, nor does
it amend regulations contained in 10 CFR Parts 7, 8, 9 or Subpart C concerning
matters of the policy. 1, therefore, find taat {his rule is within the scope
of my rulemaking authority and am proceeding to issuve fit,

Date James M. YayTor
Acting Executive Director
for Operations



1.

2.

3.

(nclosure 8

REGULATORY ANALYSIS

Stetzment of Problem

Effective Gotober 1, 1589, the Office of Personnel Management (OPM) will
increase the rete tﬁey tharge NRC to conduct access authorfzation
background investigetions, Since the fee that NRC charges its licensees
for material access authorizetions and personnel security clesrances are
dependent on the background fnvestigation rete charged by OPM, the NRC
regulations conteining the fee schedule, 10 CFR Parts 1] angd 55. mwst be
amended to reflect the rate fncrease, Otherwise, NRC would be subsidizing
licensee cgpiicctions for materia) access avthorization and personne!
security clesrances,

Additionally, as a result of le?o? challenge to Uortions of the SF 189-A,

"Clossified Information Nondisclosurs Agreement,” the Information Security
Oversight Office (1500) hes fssued @ final rule that implements the use of
the SF 31&, of the same title, in liev of the SF 189-A, Nationa) Security
Decision Directive 84 requires th2t al) persons authorized access to c¢lase
sified informetion sign a nondisclosure agreement as & condition of access.

ObJjective

The objective of this regulatory initietive is to inform licensees and
other nongovernmenta) bodfes of OPM's rate increase to NRC for the conduct
of bactxround investigations, and to implement the SF 312, in leu of the

SF 189

Alternatives

There 18 no reasonable alternative to the revision of these regulations
that woulg echieve the desired result,

Consequences

There are approximetely 29 affected entities licensed by the KRC, FEach
1icensee who uses, processes, stores, transmits, or delfvers to & carrier
for transport, formula quantities of special nuclesr materia) must have
their personnel grented meterial access suthorizetions under Part 11 by
NRC, In addition each licensee who needs access to Natiora)l Security
Information or Restricted Deta to conduct of ficifal NRC business nust have
2 personnel security clearance granted to them under Part 25 by NRC, Each
epplicetion for specie) nuclear meteria) access suthorizetion or a person-
nel security clearsnce must be acconpanied by the licensee's remittance

payable to NRC,



Sioce UMM hes rafsed the rotes they charge for background fnvestigations,
KRC 1s possin? the additiona! cost on to the licensees, The oddigionul
cost to the licensees will not have an fmpact on other NRC programs or
requirenents at these facilities,

Additiono!li. individuals authorized access to classified information
under 10 CFR Part €5, “"Access Authorization for Licensee Personnel,” wil)
be required to sfgn the SF 312 as & conaition of access in lieu of the

s’ l"“‘o

Decision Retforsle

The only avatleble method of 1mposinr this legitimate requirement on
selected licensees is to revise 10 CFR Perts 11, 25, and 95,

Uther avenues would leck the requisite formality and legality necessary
to require o)) affected NRC licensees to adhere to the changes in fees
required for background 1nvest1gations énd the requirement that a1l per
sons authorized access to clessified information must sign & nondisclo-
sure agreement ¢s & condition of access,

Inplementation

The Division of Sccurit{ fntends to publish the Final Ryle amending 10
CFR Parts 11, 25, and 95 by September 30, 1989, ‘




DAILY STAFF NOTLS
OFFICE OF ADMIN)STRATION

Fina) Rule Signed by £DO

On v _the Exccutive Director for Operations epproved a fina)
rule THat aicnds 10 CFR Part 11, “Criteria angd Procedures for Determinir
Eligibility for Access to or Contro) Over Special Nuclear Material.* 10 CFR
Part 25, "Access Authorization for Licensee Personne " end 10 CFR Port 95,
“Security Facility Aeprovcl and Safeguarding of Nationa) Security Information
énd Restricted Dota," The amendments will reflect the OPM rate increase for
background investigations conducted for NRC licensees and other nongoverns
mental bodies and the requirenent that 811 persons authorized access to
tlassified information must sign & nundisclosure agreement (SF 312) as o
condition of access,

This notfce informs the Commission thet, in accordance with the ruleme king
duthority delegated to the LDO, The EDO has sigred this final rule and
proposes to forward it on _ - 10 the Office of the Federal Register
for publicetion, unless otherwise directed by the Commission.

Enclosure ¢ '



