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)

(Bailly Generating Station, ) (Construction Permit Extension)
Nuclear 1 )

PROVISIONAL ORDER FOLLOWING SPECIAL PREHEARING CONFERENCE

A special prehearing conference was held on March 12 and I

13, 1980 beginning at 9:30 a.m. each day at the National Guard

Armory, U.S. Route 30 and Lynwood Avenue, Valparaiso, Indiana

46383, pursuant to 10 C.F.R. 5 2.751a, in this proceeding involving

a proposed construction permit extension. A notice of this con-

ference scheduled at a different site was sent to all participants )

on February 7, 1980. Tha Order was published on February 14, 1980

at 45 Fed. Reg. 10098. On February 15, 1980 Petitioner, the State

of Illinois, moved for a two-week extension in order to allow its

counsel more time to prepare its contentions. The Board denied

that motion on February 20, 1980 because of the unavailability

for an extended period of one or more participants in this pro-

ceeding on any possible alternate dates. The originally scheduled
I

site of the conference was changed to the National Guard Armory

by Order dated March 7, 1980 in order to accommodate the expected
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large attendance.

,

Subsequent to the scheduling of the conference,

Mr. Glenn O. Bright, a scientific member of the Board, was hospita-

I
lized with serious injuries suffered in an accident at his home.

Consequently, the conference was conducted by a quorum consisting

of the Chairman and Dr. Cole, as permitted under 10 C.F.R. $ 2.721(d).

The Board denied a motion made at the beginning of the prehearing

conference by the Porter County Chapter petitioner (see later des-

! cription) to adjourn the conference until a full Board could be
l
; in attendance on the ground that it was not worth the extra delay

in order to have both technical members present at a conference

i devoted primarily to procedural and legal matters.

The purpose of the special prehearing conference, as

I !stated in the February 7, 1980 Order and under 10 C.F.R. f 2.751a,

was to discuss the intervention petitions, the requests of peti-;

tioners for waiver of or exception to 10 C.F.R. 5 50.55(b) , speci-

fic issues that might be considered at an evidentiary hearing, and

possible further scheduling in the proceeding.

On November 30, 1979, the N.R.C. had published a Notice

of Opportunity for Hearing on the proposed extension of construc-
''

tion permit in the Federal' Register (44 Fed. Reg. 69061) requiring

that all petitions for leave to intervene be filed by December 31,

|
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1979, in accordance with 10 C.F.R. 5 2.714. By that date,

individual petitions were received from Dr. George Schultz, Local ,

1010 of the United Steelworkers of America, the Lake Michigan

Federation, and the State of Illinois. Joint petitions were

received from the Porter County Chapter of the Izaac Walton League

of America, Inc., Concerned Citizens Against Bailly Nuclear Site,

Businessmen for the Public Interest, Inc., James E. Newman, and

' Mildred Warner (" Porter County Chapter"); the City of Gary, Local

6787 of the United Steelworkers of America, the Bailly Alliance,

Save the Dunes Council, and the Critical Mass Energy Project

(" Gary Petitioners"); and George and Anna Grabowski. The State of

Illinois also sought intervention as an Interested State under

10 C.F.R. 5 2.715(c). Certain of the Petitioners also petitioned

for a waiver, or an exception to, 10 C.F.R. S 50.55(b), to the
,

extent that it might be interpreted as limiting matters to be con-

sidered in this proceeding to the reasons why construction was not

completed by the latest date in the construction permit.

Transcript Problems

As permitted by 10 C.F.R. f 2.751a(c), the special

prehearing conference was stenographically reported. However, the

transcripts were of such poor quality, that they were returned to

the reporter as unacceptable, together with a request that they

be retyped and that the stenotype tape be forwarded to the N.R.C.

.
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for verification of the retyped transcript.

Simultaneously with our returning the transcripts as

unacceptable, we issued an order requesting the participants'

opinions of the transcripts and their suggestions with regard to

further procedures in view of the deficiencies. The responses

uniformally condemned the transcripts as largely incomprehensible,

garbled and unreliable. Predictably, those who had said the

leas at the conference were inclined toward having the partici-

pants correct their own statements; those who had been required

to say the most, including the Chairman, recognized the hopeless-

ness of the task.

i

The revised transcript has now been received and

represents a considerable improvement over the original. However,

since most of the problem arose from the reporters' failure to

stenographically tape with accuracy the statements of the parti-

pants, the revised transcript is still unsatisfactory.

Taking all of the responses into account, the Board

i determines that the best procedure for ameliorating this unprece-
|

dented situation is as follows:

1. The following order shall govern the use of the transcript

and shall be stapled to the front cover of each volume of the

special prehearing conference transcript:
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"Because of the poor quality of this transcript,
which does not constitute a verbatim transcript of
the proceedings, this cannot be considered an
authoritative or official transcript of the pro-
ceedings, but may be referred to as a reference
tool, pursuant to the M y 30, 1980 Order of thea
ASLB.

2. This Order refers to the revised transcript pages for

convenience, not accuracy, and is also based upon the recollection

of the Board as to what transpired at the conference and the filings

of the parties. To give the conference participants the fullest,

opportunity to present their positions and preserve them in the

record, the Board will issue this Order as a provisional order and

allow obj ections (including argumentatation, whether or not pre-

viously expressed, and requested revisions) to be filed within

twenty-five (25) days of the issuance of this Order. The Board

will then revise the Order or reissue it as a final order, after

which obj ections may be filed (including those that may have been

advanced to the provisional order) within the time 1Laits pre-
,

1

| scribed b 10 C.F.R. 5 2.751a(d). The time for appeal under

10 C. F. R.' 2.714a shall run from the date of service of the final |

order.
(, - -

Standing to Intervene in a " Good Cause" Proceeding

The Staff and Permittee objected in general to the peti-

tions to intervene on the ground that the Petitioners had not

demonstrated the possibility of an injury-in-fact arising from the

,

r
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requested extension to any of the Petitioners, nor raised an

"aspecy' of the subject matter of the proceeding which would fall
'

within the scope of the proceeding. They also object >ad to the

failure of the organizational petitioners to submit the requisite

affidavits of their members specifying the members' personal

interests in the proceedings and their authorizations to the

organizations to represent them.

j According to the Permittee and Staff, the only injury-

in-fact that could afford a basis for intervention would have to

arise from the prolonged period of construction that would result

from granting the extension. Only a petitioner who could demon-

strate that he would be adversely affected in some interest cog-

nigable by the statutes from the prolonged construction period

would have standing to intervene. According to their view, inso-

far as the Petitioners allege an injury arising from operation of

the facility they would have no standing to complain, because the

only effect of the requested extension would be to prolong the con-

struction; the construction had already been authnrized after
,

lengthy hearings on the required health and safety or environmental

considerations.

In the Board's view, the Staff and Permittee confuse

the " scope" of the proceeding with the issue of " standing". To be

.

_ . _ _ _ _
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sure, a petitioner must raise at least one contention that falls

within the scope of the proceeding to successfully intervene, but

no statute, rule or regulation requires the claimed injury in fact

to be restricted to that contention. The Notice of Opportunity

for Hearing in this case (44 Fed. Reg. 69061) and 10 C.F.R.

5 2.714(a)(1) permit "any person whose interest may be affected"

by the proceeding to petition for intervention. Neither 10 C.F.R.

5 2.714(a)(2), which requires the petitioner to identify a speci-

fic aspect of the proceeding, nor 10 C.F.R. 5 2.714(b) , which

requires the filing of a supplemental petition that includes the

contentions, requires that the aspect or contentions be connected

to the interests of the petitioner that might be affected by the i

proceeding.

1

Although this does not appear to be a novel issue, the

Board has not discovered any authority that decides directly the

question of whether any of the aspects raised in the petition or

any of the contentions raised in the supplemental petf. tion must

relate to the alleged injury-in-fact that provides a basis for

standing. A case suggesting that there need not be a connection

between the alleged aspects or contentions and the alleged injury
is Gulf States Utilities Company (River Bend Station, Units 1 and

2) , ALAB-183, 7 AEC 222 (1974) . There, a petitioner was held to

have standing on the basis of an alleged injury that might ensue
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from the consequences of a Class 9 accident. The contentions

admitted by the Licensing Board, however, did not relate to the

consequences of any kind of accident. 7 AEC, p. 226, fn.10.
|

l

We agree with the Permittee (NIPSCO's Response to )

Petitions Filed in Response to Notice of Opportunity for Hearing,

dated January 21,1980, p.12) that a person may intervene only

upon a showing that his interests may be affected by that proceeding.

However, the Permittee's position (Id., pp. 12-17) is too narrow

that only an alleged injury from the prolonged period of construc-
tion attributable to the extension would be an injury arising fromi

this proceeding Although it is true, as Permittee contends (Id.,

p. 13) that the requested extension is not an authorization of
construction or operation (which are authorized in other proceedings),

an extension would have a greater impact than a mere prolongation

of the construction period. Were the extension not granted, the

Licensee's construction permit would be at an end. In order to

receive another permit it would have to undergo a Staff review and

construction permit hearings. Not only would these hearings cover

all the health and safety questions or environmental issues that
,

had previously been covered, they would also apply up-to-date

standards and consider all significant developments that have

occurred since the original hearings. These new construction permit

hearings would protect those who are in a position to allege

.

m - . ,,
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inj ury-in-fact . Consequently, they are the persons who can claim

injury-in-fact from the Licensee's being erroneously permitted to

dispense with new construction permit hearings in violation of the

Atomic Energy Act (as would be the case if there were no good

cause for the requested extension) even if the violation (i.e. ,

the claimed lack of " good cause") did not relate to health and

safety or environmental matters.

Accordingly, the Board will admit as having " standing"

those who are in a position to allege injury-in-fact from the

operation of the facility if they otherwise qualify for interven- j

tion, including raising at least one contention within the scope

of this proceeding notwithstanding that it may not relate to the

claimed injury-in-fact.

; Scope of the Proceeding

A. Positions of the' Participants

The Staff and Permittee on the one side, and the Peti-

tioners on the other, are almost as far apart on the scope of the

proceeding as on " standing". The Staff and Permittee appear to

support the same restrictive test for the scope of the issues that

might be considered in this proceeding, as they urge for deter-

mining injury-in-fact. They would concede as valid only those

contentions which relate to the reasons for the delay in completion;

of the facility, the reasonableness of the requested extension, and

.

4
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the incremental adverse environmental and radiological effects of

the prolonged period of construction. They would relegate all
,

other issues raised to the operating license hearings, to the

extent not already covered in the construction permit hearings,

under the bifurcated system in effect under the regulations. They -

rely upon the only decided N.R.C. case in this area, Indiana

and Michigan Electric Co. (Donald C. Cook Nuclear Plant, Units 1

and 2), ALAB-129, 6 AEC 414 (1973) .

Under that opinion, the Permittee would agree to the

Board's considering safety or environmental issues only if they

are related to the causes of the delay, "in and of themselves

cast serious doubt upon the ability of the Applicant to construct

a safe plant", and considering them could not abide the operating

license proceeding (NIPSCO Response, March 7, 1980, p. 25). The

Staff does not disclose what type of safety or environmental issues

could be heard by the Board, but asserts that all of the safety

issues raised here that are not directly related to the prolonged

period of construction should abide the operating license proceeding.

(Staff Response, January 23, 1980, p. 9, fn 10).

Petitioners also rely upon the Cook case but, as can be

expected, urge a much broader scope to this proceeding. They uni-

formally deny, as contended by the Staff and Permittee, that they

:

f

-.



- - _ . - - - - ..

. .

|

4

- 11 -

are attempting to re-litigate any of the issues already decided at

the construction permit stage. However, they do not agree that the

" good cause" that must be shown for the extension is equivalent to

a showing of good cause for the delay in construction.

The Porter County Petitioner (Tr. 104-106) raises four

elements which it contends must be demonstrated by the Permittee

to establish good cause for the extension: 1) a showing of good .

cause why the construction was not completed by the completion

date, 2) an absence of adverse effects from constructing the faci-

lity over the prolonged period, 3) a showing that there are no

significant adverse safety or environmental effects which arise

; from the reasons leading to the noncompletion of the facility (as
a

Petitioner contends was determined in Cook), and 4) a showing

that no significant events have occurred since the initial com-

pletion date that could adversely affect the determination to

complete the facility. The significant events, Petitioner con-

cedes (Tr. 105), are only those that have occurred subsequent to
;

the granting of the construction permit and therefore could not
;

have been considered at the construction permit stage. Petitioner |

further concedes (Tr.106) that the Board has discretion to con-
sider which events are significant enough to fall within the fourth

!

category but argues for a broad exercise of discretion in this case,

because of the unique set of circumstances under which this plant
[

T
!

!
!
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is alleged to be only one percent completed, the requested

extension is for a lengthy period, and the site of this plant

would be considered unsatisfactory under proposed new siting

requirements.

Petitioners strenuously deny that they are asking the

Board to depart from the established bifurcated system of holding,

first, a construction permit proceeding and, then, an operating

license proceeding. The Porter County Chapter Petitioner (Tr.

92-99) and the Gary Petitioners (Tr. 134-135) contend that the

requirement to show cause for the extension in Section 189 of the

Atomic Enerby Act and 10 C.F.R. 50.55(b) already establishes a tri-

furcated system under which a hearing must be offered in the

interim between the construction permit and the operating license

proceeding upon the Permittee's request for the extension, in order

to consider significant developments to that point. In this they<

rely upon the difference in the wording between the F.C.C. statute,

which requires only a showing of good cause for the delay, and the

Atomic Energy Act which requires a showing of good cause for the

extension. They contend that, by adopting this dissimilar lan-

| guage which suggests gou.t beyond merely the reasons for the delay,
l

Congress intended to afford a hearing on significant developments

to the time of the " good cause" proceeding.

|

_
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The State of Illinois petitioner adds to the position

that there is a broad scope to the hearing of " good cause" by

relying (Tr. 138-145) on 10 C.F.R. 5 50.91 which goverr.s the amend-

ment to construction permits and requires that the Commission be

. guided by the " considerations which govern the issuance of initial

*** construction permits to the extent applicable and appropriate".!

The Petitioner argues further that those considerations are

articulated in 55 50.35(a)(4)and 50.40 which require that all health
and safety questions be satisfactorily resolved so that the public
not be endangered. Like the other Petitioners, the State of Illinois

Petitioner agreed (Tr. 142) that only significant environmental or

safety issues which are unrelated to the cause for the delay should
,

be considered in the extension proceeding and that other environ-

mental and safety issues could abide the operating license proceeding.

A further disagreement exists even with regard to what
j may constitute " good cause" for the delay in completing the con-

|
struction before the expiration date. The State of Illinois Peti-

; tioner contends (Tr. 176-180; Memorandum of Illinois, dated April 9,
.

1980) that only matters beyond the control of the Permittee can

constitute good cause for the delay. The Porter County Petitioner,

while not contending that only factors beyond the control of the

Permittee may constitute good cause for the delay in completion,

argues (Tr. 164-171, 177-178) that the question of whether the

.
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Permittee had control over the reasons for the delay is relevant

to determining whether good cause existed for the delay. The Per-

mittee and Staff take the position that matters within the control
of the Permittee could also constitute good cause for the delay in

completion.

B. Factors Within'the Control of the Permittee

The determination of whether good cause for the delay

must be attributable to factors beyond the control of the licensee

impacts upon the determination of what elements should be considered

in determining whether good cause exists for the extension. If, for

example, the licensee is determined to have demonstrated good cause

for the extension on the basis of factors within its control, it

might then be held to outmoded standards that have been up-

dated since the granting of the construction permit. Should that

licensee be bound by lesser standards where it has voluntarily

delayed construction, even for substantial reasons, than an appli-

cant that was granted the construction permit after the standards

were updated? If the Board were to determine that there was good-

cause for the delay which was in whole or part attributable to

matters not beyond the control of the licensee, does the Board even

have the authority to require updated standards attributable to any

portion of the extended period? It would appear that the Board

should decide the question of whether " good cause" may be

|

|

|
|
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attributable to factors within the control of the licensee, before

determining the scope of the " good cause" requirement.

The Permittee (Memo, dated April 10, 1980, p. 7) cites

Georgia Power Company (Alvin W. Vogtle, Units 1 and 2, LBP-77-2,
'5 N.R.C. 261, 273-275, confirmed ALAB-375, 5 N.R.C. 423 (1975) as

granting an extension of a construction permit even though the

entire delay in construction was within the control of the appli-

cant. In that proceeding, the entire delay was attributable to

the applicant's experiencing a shortage of construction funds due

to inflation, an inability to sell securities or bonds, and a

delay in receiving increased rates from the Georgia Public Service

Commission, which made it imprudent for the applicant to continue

construction. Whether these conditions constitute matters within

the control of the applicant is arguable. ,

1

Nor are we pursuaded by the Permittee's argument (Memo
,

dated April 10, 1980, p. 3) that the wording of.10 C.F.R.

5 50.55(b) requires a recognition of matters within the control of

the licensee as constituting " good cause" in order to preclude an

interpretation of the regulation that would make its words redun-

dant or surplusage. While, technically, the statement that the

Commission will recognize "among other things" (emphasis added)

certain stated occurrences and "other acts beyond the control of
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the permit holder", would suggest an area within the " things" to

|
be recognized, of acts within the control of the permit holder, we

are not sure that that wording isn't in fact a redundancy arrived

at through an overexercise of caution. Since none of the stated

occurrences appear to us to be matters within the control of the

applicant, there might easily be inferred an intent that only

matters beyond the control of the applicant be considered, not-

withstanding the grammatical imperfections.

We do, however, incline towards the view that even matters

within the control of the applicant may be considered as consti-

tuting " good cause". We do so only because we can think of no

reason why Congress, in enacting Section 185 of the AEC Act,

42 U.S.C. Section 2235, or the Commission, in promulgating 10 C.F.R.

S 20.55(b), would have intended to require the completion of a

nuclear facility if good reason for delay were apparent, even for

matters within the control of the applicant. We consider it espe-

cially unlikely that Congress or the Commission would have intended

to discourage health or safety improvements that were not required

under the construction permit, which might entail some delay, by

putting the applicant at the risk of losing its permit. Similarly,

even though the need for power must be demonstrated at the construc-

tion permit hearing,~a changed situation could occur which mighti

warrant a slowdown in construction.

.

1
!



- 17 -

In short, we cannot accept the position of the State of

Illinois Petitioner that only matters beyond the control of the

Permittee may be considered as constituting good cause for the
delay. On the other hand, we must recognize what must be obvious,

that reasons beyond the control of the Permittee would generally
be more weighty than reasons within its control. We are. not sure

that the Permittee, Staff or the Porter County Chapter Petitioner

have any real disagreement in that regard, however they may have

expressed their respective positions at the conference or in their

submissions.

C. The Board's Determination of the' Scope'of the Proceeding

Having decided that matters within the control of the

Permittee may be considered as constituting good cause for the

delay in completion, we return to the question of which matters,

in addition to good cause for the delay, might be considered in
deciding whether there is good cause for the extension. We begin

by considering Cook Nuclear Plant, ALAB-129, supra, the only case

dealing directly with the matters to be considered in a " good
cause" proceeding. At the outset, we note that the Appeal Board

did not interpret Section 185 of the Atomic Energy Act or 10
C.F.R. S 50.55(b) as restrictively as Section 319 of the Federal

Communications Act, 47 U.S.C. 319, which requires a forfeiture of

the permit unless circu sta ces beyond the control of the permittee

i

l

|
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prevented timely completion of the facility. Under Cook, a

licensing board must consider at least health and safety or environ-
mental issues which arise from the reasons assigned for the exten-

sion which cannot abide the operating license hearings. 6 AEC,

p. 420.

One contention in dispute raised by more than one

Petitioner which may fit the catagory involves the short pilings

issue. Unquestionably, it is a safety issue that arises from a
reason for the delay in the completion of the facility. The Per-

mittee assigned, as one of its reasons for the delay, the stopping
of construction since September 28, 1977 pending the completion

of the N.R.C. Staff's review "of the method to be used for instal-
lation of foundation piles for the facility". February 7, 1979,

Application for Extension, p. 2. The Permittee and Staff insist

that the Commission has already determined in its Memorandum and

Order of December 12, 1979, 10 N.R.C. 733, that the health and

safety or environmental issues arising from the Permittee's pro-

posal to use short pilings rather than long pilings driven to bed-
rock must be deferred to the operating license proceeding, unless

Staff, at its discretion, institutes proceedings pursuant to 10

C.F.R. 5 2.202. We read that Order differently.

The Commission's Memorandum and Order was issued in

i

I

- - - _ _ _ _ - _ - - - _ _ _ _ _ _ _ _ _ _ _
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response to petitions from the State of Illinois and Local 1010

of the United Steelworkers of America, Petitioners in this pro-

ceeding, requesting hearings on the'short pilings proposal on the

grounds that the Permittee's proposal to use short pilings re-

quired a construction permit amendment and represented a signi-

ficant hazards consideration (which require an issuance of a
~

Notice of Opportunity for Hearing). In a split decision, the

Commission disagreed by determining that the issue of pile design

had been left unresolved at the time of the construction permit
'

issuance, which meant that the short pilings proposal was not a ;

change and did not require a construction permit amendment. Fur-

thermore, the Commission held that the type of pilings to be used

was properly left for later resolution (i.e., the operating license

proceeding) pursuant to 10 C.F.R. 5 50.35(a) since further techni-
|

cal and design information was needed to complete'the safety

analysis which could only be supplied after tests for which the

permittee was required to have a construction permit and which

would encompass a research program involving the sinking of test

piles.

Finally, the Commission declined to offer a discretionary

hearing on the short pilings plan on the ground that it saw no

benefit in departing from the two-stage process of a mandatory con-

struction permit hearing and then an opportunity for hearing,

_ _ _ , _ _ . - _ .
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available upon request, at the operating license stage, in favor

of an interim public hearing.

As we read the Commission's Memorandum and Order, it did !

not decide whether the short pilings proposal could be considered

in a proceeding involving the pending requested extension, which

the Commiasion never mentioned, and did not even suggest a policy

with regard to hearing that matter in the extension proceeding.

It merely reaffirmed the Licensing Board's implicit determination

that, as'of the time of the construction permit proceedings, the
design of the pilings and the health and safety or environmental

issues arising therefrom should probably await the operating
license stage. Here, we are not concerned with the correctness

of the Licensing Board's determination that at the time it con-

ducted the construction permit proceeding the issues arising from

the design of the pilings should await the operating license pro-
ceeding. Under Cook, our inquiry is directed towards determina-

tion whether, at the time of this extension proceed $ng, the short

pilings issue should abide the operating license proceeding.

To begin that determination, we must first decide on the
!
'

standards that govern the question of which items are to abide the

operating license proceeding. If we turn first to 10 C.F.R. 5 50.91,

we see that, "In determining whether an amendment to a license or

!

|
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construction permit will be issued to the applicant the Commission

will be guided by the considerations which govern the issuance of

initial licenses or construction permits to the extent applicable

and appropriate". The standards to be applied during the construc-

tion permit proceeding to determine which matters should be deferred

to the operating license stage, are primarily discussed in 10 C.F.R.

S 50.35(a). To a large extent, those are matters that are not

spelled out in 5 50.34 and have not been finally adopted by the Per-

mittee as part of its design, as long as the Board can find a

reasonable assurance on the information placed before it that there

will be a satisfactory resolution of the outstanding safety questions

prior to the operation of the facility and that the operation will

not present undue risk to the public health and safety. See, in

that regard, Gulf States'Util'iti~es' Company (River Bend Station,

Units 1 and 2) , ALAB-444, 6 N.R.C. 760, 776-778 (1977) .
,

I

We must first ask whether, on the basis of the information |

now available to the. Permittee and the Staff, the short pilings

issue would be considered at a construction permit proceeding. If

the answer is in the negative, that should end our consideration

of this issue under any theory advanced by the participants.

Clearly, the mere request for an extension is no reason to accel-

erate hearings that would otherwise be heard at the operating

license stage,

w
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But if we decide in the affirmative that, on the

information now available, the short pilings issue would have been

heard at the construction permit proceeding, we have not yet -

resolved the question of whether it should be heard here. Cook,

after all, tells us (6 AEC, p 420) that the only issues arising
i

from the reasons assigned from the~ extension that we should con-!

sider are those "necessary in order to protect the interests of

intervenors or the public interest". The Board saw no "possible

prejudice to intervenors" if the consideration of lesser opera-
tional safety problems were to be deferred to the operating license

hearing. (Ibid.) Not only does that interpretation maintain the
*

integrity of the two-stage process favored by the Atomic Energy
,

Act, as recently approved in the Commission's Order of December 12,

1979, but it comports with 10 C.F.R. S 50.91 which requires the'

application in an amendment proceeding of the same standards used'

in construction permit proceedings "to the extent applicable and

appropriate". Clearly, establishing a trifurcated system in place
of the bifurcated one every time there is a request for an exten-

sion of a construction permit, as advocated by the Gary Petitioners,
so that the Board could consider all significant health and safety
or environmental issues that have arisen since the granting of the

construction permit, is not appropriate under S 50.91 without a

conscious and explicit directive by either Congress or the Com-

mission to modify the bifurcated system to that extent.
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The Board makes no determination at this point of whether

the contentions regarding the short pilings issue will be accepted.

It, first, propounds these questions to the Staff, Permittee and
those Petitioners who have sufficient informati'on and desire to |

!
respond, to be answered within ten (10) days after the issuance of i

our final order: -

1. Are the Permittee's plans with regard to the pilings ad-

vanced to the stage where they would be considered at a construc-

tion permit proceeding? If not, what remains further to be done

i to bring them to that stage?

2. When does the Staff estimate it will complete its

analysis of the short pilings proposal?
!

3. What are the reasons (practical, legal or otherwise), if

any, why it would be preferable to defer the short pilings proposal

to the operating license proceeding, rather than hear it at this

proceeding before further construction commences?

4. What are the reasons,'if any, why the Board should or'

should not be reasonably assured, without hearing that issue in

this proceeding, that all safety questions arising from the pro-

posal to use short pilings will be resolved before the latest date
,

mentioned in the request for the extension?
1

We recognize that this Board will be subject to the crit-

icism of considering hearing the short pilings issue contrary

,
.

t -

._. _ _ _ _ , _ , _
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to the Commission's exercise of its discretion not to hear that
issue in 'e s December 12, 1979 Order. Because of the different

context tithin which this Board's determination must be made, we
(

see no conflict. Following its holding that no construction per-

mit amendment was necessary, the Commission decided not to exercise

its discretion to initiate a wholly new proceeding in the nature

of an Order to Show Cause proceeding. It left the Staff still

free to bring such a proceeding in an exercise of the Staff's dis-
cretion. (10 N.R.C., p. 743). Here, a proceeding has already been

established because of the Permittee's request for an extension

i and the Staff's issuance of a Notice of Opportunity for Hearing.

Furthermore, the opinion in Cook, supra, has established the legal

nexus between the short pilings issue and this proceeding in that

| the short pilings consideration was one reason given for the
J
' requested extension.

The Commission's Order gives no indication of what the

Commission would have done had it been asked to consider the short

pilings issue in the same context we have here of an established

proceeding, a nexus between the issue and the subj ect matter of

the-proceeding, and the precedent of an appellate tribunal's direc-'

tion (Cook, supra, p. 420) to consider the " totality of the circun- '

stances" in deciding whether an issue such as this should be heard

to protect the public interest.
,

. _ _ . - . .
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A more novel question before the Board concerns the

$ issues that do not arise from the reasons for the delay in con-
struction.

.
In Cook, supra., the Intervenors apparently conceded

(p. 421) that any design changes that did not contribute to the

delay should not be explored in a " good cause" hearing. Here,

1the petitioners insist that the Board should consider significant i

!health and safety or environmental issues arising since the con-
|struction permit hearing even if they did not arise from the delay.

As indicated, above, the Gary Petitioners take the view

that a request for an extension automatically converts the bifur-

cated system into a trifurcated one with the intermediate pro-
:

ceeding on the extension covering all significant health and safety

or environmental issues that have arisen since the construction
permit proceeding. The Permittee and Staff would rule out from

consideration any issue that is unconnected to the delay in the
completion of construction.

With the long acceptance of the two-stage process by the

Commission, including its reaffirmation of that system in its
'

December 12, 1979 Order concerning the short pilings issue, we

have indicated that we cannot accept the Gary Petitioners' posi-

tion that a request for extension automatically converts that I

process to a three-stage process without a clear mandate to the
4

effect by either Congress or the Commission. Furthermore, we have

i

|

N
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'

stated that we do not detect any such mandate in the Atomic Energy
4

Act or the regulations.'

!

On the other hand, we are not as certain as the Permittee

or Staff that only significant health and safety or environmental
matters that directly relate to the requested delay in construction

,

or arise from reasons assigned for the extension can be reviewed

in a " good cause" hearing. For one thing, as discussed above, by

granting an extension for reasons within the control of the Permit-
tee we might be permitting the Permittee to lock itself into
standards that are no longer current. Furthermore, we can perceive

!
no reason why we should be permitted to use a " common sense approach"

t

(Cook Nuclear Plant,ALAB-129, supra., 6 AEC, p. 420) to considering

issues that are necessary to protect the public interest when they
|

arise from the reasons assigned for the extension, but should not'

be permitted to use that approach if they are otherwise present and

apparent to the Board. Finally, we must recognize that an accep-

tance of the Board's jurisdiction to hear significant matters

affecting health or safety at this stage in the process need not i

I undermine the established two-stage process if the Board were to

|recognize that its jurisdiction is limited to matters compelling
enough to warrant the Staff's initiating a 5 2.202 Order to "show

cause" (whether or not it has done so). The test as we see it is

whether, taking into consideration the construction permit Board's 1

determination under 10 C.F.R. 5 50.35(a)(4) that there was

. _ .- . _. __ __ -- -
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" reasonable assurance" that all safety matters would be satisfac-

torily resolved before the construction completion date in the

original application, this Board has strong reason to believe

that there no longer is such reasonable assurance with regard to .

a safety issue raised, that it will be. satisfactorily resolved by

the new completion date. If compelling reasons are offered for

not resting on the prior board's finding of " reasonable assurance"

with regard to a safety issue raised, the current Board must hear

the issue. See also 10 C.F.R. 5 2.760a, which permits the Board

to raise serious safety, environmental or common defense matters

on its own motion.

We note in this regard that the Commission did not re-

affirm the two-stage process in its December 12, 1979 Order on

short pilings to the extent of an absolute refusal to initiate

interim proceedings between the construction permit proceeding and

the operating license proceeding in order not to upset the normal

two-stage process. It merely declined to exercise its discretion

to establish such a hearing on the basis of the recommendations of

the Staff and the ACRS that the Applicant's decision to use short

pilings did not constitute a construction permit anendment, and

because of its further deference (10 N.R.C, p. 743) to the Staff's

discretion to institute proceedings pursuant to 10 C.F.R. 5 2.202

where substantial health and safety issues are raised. What we

l

-
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suggest here, is that a " good cause" proceeding initiated in

response to a request for an extension confers jurisdiction on

the Licensing Board, similar to what exists in the Staff under

10 C.F.R. 5 2.202, to set for hearing significant health and

safety issues that the Board determines at that time should not

abide the operating license proceeding.

Whatever may be our views on this matter, we need not

decide it here, for we' discern no issue in the~ contentions raised, that

are not directly related to the delay in construction or do not arise
from the reasons assigned for the extension, that must be heard in

order to protect the interests of the Intervenors or the public. We

find that one prominent issue, involving emergency evacuation and

siting, raised by the Gary Petitioners and Dr. Schultz as their sole
contentions (and by other Petitioners among other issues) does not

meet that standard and will not be heard by this Board.

!

Site Suitability
;

The gist of the contentions regarding site suitability

raised by the various Petitioners is that, although site suitability
was considered in the construction permit stage and the emergency

,

evacuation plans will be considered in detail at the operating

license stage, significant changes have occurred in the N.R.C.'s

siting requirements that should be considered at this hearing. In

_ . _ _ _ _ _ _ _ _
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particular, Petitioners refer to the Report of the Siting Policy

Task Force (NUREG-0625) which establishes six siting criteria

and lists Bailly as the only nuclear plant operating or under con-

struction that fails to meet all of them. Petitioners contend

that a consideration of evacuation plans at the operating. license

stage would be ineffectual because the site itself is unsuitable -

for a nuclear facility and no suitable evacuation plans could be

devised. They point to the very minimal investment in the plant
i

at this point (which allegedly is only one percent completed) as

a justification for hearing that issue in this proceeding, before

the Permittee recommences construction and makes it more difficult

for the Commission to reconsider site suitability.

Petitioners have made a persuasive argument for recon-

sidering the suitability of the Bailly site before further resources

are committed to construction in the event that site suitability

standards are changed. We can only recommend in this Order that

the Staff and Commission consider the Bailly site in particular

when the new rules are formulated, as we are certain they will

and as NUREG-0625 suggests they are doing. However, in the absence

of a final statement of policy by the Commission on new siting

requirements which suggest the. unsuitability of the Bailly site,

we do not deem it appropriate to authorize a re-litigation of a

matter that was already determined by a licensing board in the

i

!
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construction permit proceeding on the standards in 10 C.F.R

Part 100 that have not yet been finally changed.

We will not fully discuss all of the remaining

contentions in order to allow them to first be reworded pursuant

to conferences between the participants as ordered by the Board at

the prehearing conference. We will, however, briefly discuss the

issues involving dewatering and ash pond seepage for which the Board

requested the submission of briefs by the participants.

The Propriety of Ruling on Ash Pond Seepage

Contention 3 in the State of Illinois' supplemental peti-

tion and Contentions 4 and 5 in the Porter County Chapter's supple-'

mental petition raised issues concerning alleged adverse effects

from construction site dewatering over the additional period of

construction that would be permitted under the requested extension.

The Porter County Chapter Petitioner (Tr. 205) and the State of

Illinois Petitioner (Tr. 207) agreed that their contentions were

not intended to reraise any of the conclusions already reached with

regard to dewatering in the original application. The Porter

County Chapter Petitioner alleged (Tr. 221-227) that one difference

| between the dewatering during the extended period and during the

original period considered at the construction permit proceedingi

was the sealing of the ash ponds after the construction permit pro-

ceeding which would now prevent any recharging due to ash pond

|
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seepage. The Permittee contended (Tr. 221-222) that the licensing

board for the construction permit proceeding had already resolved

the issue of ash ponds seepage by not taking into account any

recharging impact in the first instance so that the sealing of the

ponds prior to the extension period would not alter the factual

context in which that prior board's determination had been made.

The Board requested (Tr. 223, 227-230) that the parties brief this

issue involving ash pond seepage to aid the Board in determining

whether it could dispose of that issue at this stage in the pro-
ceeding. If, in fact, the prior licensing board had clearly

resolved this issue on the face of its initial decision, there

would be no reason to entertain it in view of the agreement not to
re-litigage issues alres' rmined at the construction permit

stage. .

As we read the memoranda submitted by the participants

together with the prior licensing board's discussion of the de-

watering and ash pond seepage at Northern'Indi~ana'Public Service

Co. (Bailly Generating Station, Nuclear 1), LBP-74-19, 7 AEC 557,

589-591)(1974), the question of ash pond seepage cannot be resolved

at this stage in the proceeding. Both the Staff and the Permittee

apparently recognized, by referring to the underlying testimony

of the expert witnesses in that proceeding, that the licensing

board's decision read alone does not establish a full determination
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of the ash pond seepage questions raised by the Intervenors here.
1
!

j While the temptation is great to attempt to dispose of

; the questions on the basis of the briefs submitted and the ,

I |
references contained therein in conjunction with the decision of

! the prior licensing board, our hands are tied at this stage in the

| proceeding. Not only do the Commission's regulations not contain

the equivalent of Rule 12(b) of the Federal Rules of Civil Procedure,

which treats a motion for judgement on the pleadings submitted with

affidavits as a motion for summary judgement under Rule 56, but

the Appeal Board has emphatically rej ected the entire concept of

j speaking motiond. In Houston Lighting and Power Company (Allens
'

;

! Creek Nuclear Generating Station, Unit 1) , ALAB-590, decided April 22,

1980, it reviewed the licensing board's dismissal of a conteration on

the ground that it lacked specificity. At the prehearing conference

the intervenor had offered some basis which appeared not only to

I the licensing board, but also to the appeal board (Op. 12-11), to

! lack merit. However, since that apparent lack of merit cou?.d not
!

) be established without reference to matters other than in the con-
!

| tention itself, the appeal board held (Op.16) that the contention
,

could be disposed of only by a m e ien f= ouamary aisposition under

10 C.F.R. I 2.749 or at the evidentiary hearing itself. See also

Mississippi Power and Light Co. (Grand Gulf Nuclear Statior;, Units

1 and 2), ALAB-130, 6 AEC 423, 424 (1973).

|
:
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We do not read Allens Creek as necessarily precluding

this Board from now dismissing a contention by reference to a prior

decision on the ground of res :judicata or collateral estoppel.

However, where the application of that prior decision to the con-

tention being raised cannot be established by referring only to

the face of the earlier decision Allens Creek appears to require

the acceptance of that contention until at least a later motion

for summary disposition is presented under 10 C.F.R. $ 2.749.

Since the application of the prior licensing board's decision on

dewatering cannot be applied to the dewatering issues raised here,

including the ash pond seepage matter, without reference to the

record in the prior case (which can be established through affidavit

on motion for summary dispostion), we cannot now dismiss the con-

tentions or limit any reference to ash ponds seepage.
,

Waiver of 10 C.F.R. S 50.55(b)

Together with their petitione for leave to intervene,

the State of Illinois and Porter County Chapter Petitioners have filed

petitions for waiver of, or exception to, 10 C.F.R. S 50.55(b) in

the event that that regulation is interpreted as limiting a " good

cause" proceeding to the reasons why construction was not completed

by the latest completion date in the construction permit. They con-

tend that the application of 5 50.55(b) in that manner would be

contrary to the purpose of Section 185 of the Atomic Energy Act,
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42 U.S.C. 5 2235, and, hence, would not serve the purposes for

which the rule or regulation was adopted, to wit, implementing

Section 185 of the Act. In view of the fact that we do not inter-

pret 10 C.F.R. 5 50.55(b) as limiting the proceeding to reasce.a

why construction was not completed on time, we need not further

consider the petitions for waiver. Furthermore, because the appli-

cation of 5 50.55(b) is not clear on its face and could only be

determined in Cook, supra, and by this Board on the basis of the

intent of Congress and the Commission in enacting Section 185 of

the Act and promulgating 5 50.55(b), respectively, a determination

that the petitioners have made a prima facie showing for a waiver

would have to be based on a legal paradox. The Board would neces-

sarily have to determine the Commission's intent in one direction

for interpreting the regulation, and in a contrary direction for

deciding whether a prima facie showing had been made, pursuant to

10 C.F.R. 5 2.758(d), for not applying the regulation to this pro-

ceeding. To the extent that we have discerned the Commission's

intent in promulgating the regulation, we have applied the regula-

tion to this proceeding consistent with that intent and can find

no ground for certifying the petitions for waiver of the regulneten

to the Commission.

|

|
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Rulings on Individual Petitions

Porter County Chapter Petition
:

As discussed above, Contentions 4 and 5 in Petitioner's

supplemental petition, which relate to dewatering over an alleged

prolonged period of time due to the requested extension, are within
'

the scope of the proceeding and cannot be ruled out on the merits

| at this stage. Furthermore, in the prior proceedings, the licensing

boards had admitted this Petitioner as having demonstrated the,

requisite standing. In view of the fact that this Board has deter-

mined, above, that those who may allege injury-in-fact from the
,

; operation of the facility satisfy that requirement with regard to

this " good cause" proceeding, this Petitioner would appear to have,

! met all the requirements. However, in apparent reliance upon its

admission in the prior proceedings, Petitioner did not file any

statements from individual ~ members demonstrating the members'

geographic interests and the authorization for the Petitioner to

represent them in this proceeding. Both the Staff and the Permittee

objected to the failure to file the individual statements and the

Board ordered (Tr. 17) that, considering the fact that the member-
1

ship of the organizations might have changed he uc== the-proceedings,

there be some renewal of the statements.
1

Petitioner has since complied with the Board's request by

submitting individual affidavits of one member of each of the three

1

4

-_ ., , - - - , _ . . .. - , . . . - . - , ~ , -. -,
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constituent organizations indicating residences of three, three

and one-half and nine miles from the proposed facility and an

authorization for their representation in this proceeding. In

its April 14, 1980 response, Permittee contends that the affidavits

are insufficient because they do no- identify a personal interest

that might be affected by the proceeding.or a potential injury

that may be sustained as result of the proceeding.

The Board determines that these affidavits are sufficient.

Each of them refers to the use of the Indiana Dunes National
Lakeshore and its resources, the adjacent waters of Lake Michigan,

and the public highways passing within a mile of the Bailly site.

These affidavits must be read in conjunction with the underlying

petition and supplemental petition of the Petitioner which alleged

potential injuries to each of these interests from the operation of

the plant or construction activities (i.e. , site deuatering) , either

of which are sufficient to confer standing. The Porter County

Chapter Petitioner has satisfied all of its prerequisites and is

admitted.

Anna and George Grabowski

These Petitioners reside in Cedar Lake, Indiana, approxi-

mately 25 miles from the Bailly site and, hence, within the geo-

graphical zone of interest. In their second supplemental petition,

they contend that the dewatering due to continued construction would

.
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injure them because of their use of the Indiana Dunes National

Lakeshore for recreation. The Permittee assumes (Responses,

dated April 14,1980, p. 20), as does the Board, that this con-

tention alleges an incremental injury based on the alleged extended
'

period of dewatering, as discussed during the special prehearing

conference. On that basis, the Permittee does not object to the

admission of the Grabowski's and the Board admits them.

Local 1010 of the United St'eelwork'e'rs'of America

Subsequent to the special prehearing conference, Peti-

tioner submitted the affidavit of Joe Franz, who was a representa-

tive of the Union during the second day of the conference, which

indicated his residence approximately 8 miles from the proposed

site and his authorization to the Union to represent him in this

proceeding. In its April 14, 1980 response (p. 14), Permittee

concedes that the affidavit satisfies the technical organizational

requirements and establishes the Union's standing to intervene

based upon an allegation in the Franz affidavit regarding harm to

the interests of Mr. Franz from "further site-dewatering." However,

Permittee continues to object to admitting the Petitioner on the

ground that the contentions which he seeks to raise are outside

of the scope of this proceeding.

Permittee, however, reads the affidavit and attached

supplemental statement of Mr. Franz in isolation from the contentions

|
i
,
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stated in Local 1010's petition. Contention 10-B of the petition

contends, inter alia, that the impact of the construction of the

Bailly plant will exacerbate the harm currently being caused to
the Indiana Dunes National Lakeshore from the operation of the

fossil fuel plant on the same site, and also refers to recommenda-

tions for the improvement of the monitoring program for the Bailly

construction to mitigate other damage done to the Lakeshore.

Reading together all of the documents submitted by Petitioner,

we must conclude that the Petitioner has attempted to fashion,

out of its originally-submitted, broad Contention 10-B, a narrow

contention limited to the incremental effects of the further period

of site-dewatering, pursuant to the suggestions at the prehearing

conference that such contention would be admissable. As so limited,

we a'ccept that contention and admit the Petitioner.

Gary Petitioners'

Prior to the special prehearing conference, Petitioners

submitted unexecuted affidavits from members of 4 of the 5 consti-

tuent organizations, that were executed and resubmitted after the

conference. In its April 14, 1980 response, Permittee agrees that

the affidavits satisfy the technical organizational requirements

standing, and the Board agrees. As we have stated above, although

the Staff and Permittee do not agree, we consider the potential

injury from the operation of the plant as satisfying the injury-in-fact

I
|
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requirements for standing in this proceeding.

However, the Gary Petitioners have raised only one

contention, regarding evacuation planning and alleged site unsuita-

bility. As discussed above, emergency evacuation planning is a

matter to be considered at the operating license proceeding. To

the extent that allegations are made regarding site unsuitability

because of the inability to devise satisfactory evacuation plans,

the matter should have been heard at the~ construction permit hearing.

In view of the fact that no final standards have been set for

siting in 10 C.F.R. Part 100 which suggest a prima facie showing

of site unsuitability of the Permittee, we do not accept that con-

tention in this proceeding. Consequently, having failed to advance

an admissible contention, Petitioners cannot be admitted as a

party under 10 C.F.R. S ,2.714.
One of the organizations comprising the Gary Petitioners,

as stated in the petition for leave to intervene, is the City of

Gary, Indiana. As indicated by the attorney for the Gary Petitioners

at the conference (Tr. 62), an Interested Municipality may parti-

cipate in the proceeding under 10 C.F.R. 5 2.715(c). Although we

have affidavits from members of the other 4 organizations, there

is a notable lack of any indication that the attorney has been

officially retained, appointed, or requested to represent the City
of Gary. If the requisite authority to represent the City of Gary

,

e
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can be demonstrated, the Board will admit the City as an Interested

Municipality under 5 2.715(c), although it will not permit the City's

representative to also represent the other Gary Petitioners, who

could only seek to intervene under 10 C.F.R. 5 2.714. Accordingly,

the Board directs that, within 15 days of the filing of this Pro-

visional Order, the attorney present the Board with a statement

clarifying its representation.pf.the City of Gary; if the City.

desires to participate under 5 2.715(c) notwithstanding that its

sole contention, regarding emergency evacuation and siting, is not
admitted.

Dr. George Schultz

According to Dr. Schultz' petition, he lives within 10

miles of the Bailly site. He is also employed as a clinical

psychologist at the Indiana State prison, located within 10 miles

of the site, and petitions the Board for intervention because of

his concern that there can be no effective evacuation of the prison

in the event of a serious nuclear accident.

Without question to the Board, Dr. Schultz has established

his geographic zone of interest and poten=:ial injury-in-fact to

intervene. However, for the same reason stated with regard to the

Gary Petitioners, we crnnot accept his sole contention relating to
i

emergency evacuation and site unsuitability as being within the

|
|
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scope of the proceeding. His petition for intervention is denied.

The State of Illinois

The State of Illinois is represented by the Attorney

General's Office and petitioned for intervention as a party under

the 10 C.F.R. 5 2.714 and as an Interested State under 10 C.F.R.

S 2.715(c). Prior to, and during, the special prehearing conference,

the Staff and Permittee objected to granting party status to

Illinois under 5 2.714, although they did not object to the State's

participation under S 2.715(c) if any of the other petitioners

were granted intervention. In its April 14, 1980 response to
,

various filings, filed after the conference, Permittee agreed to

the State's admission under S 2.714, presumably because of lts

Contention 3, relating to site-dewatering, as discussed above.

The Board agrees to the admission of the State of Illinois as a

party under 10 C.F.R. 5 2.714 or, in the alternative, as an

Interested State under 10 C.F.R. 5 2.715(c).

The Lake Michigan Federation

Petitioner filed a timely petition explaining its member-

ship of over 700 individuals and over 100 civic and environmental,

organizations, and their interest in the use and enjoyment of many

of the natural landmarks near the Bailly site (Indiana Dunes

National Lakeshore, Cowles Bog National Landmark, Lake Michigan,

etc.). The Petition, however, did not raise any aspect of the

l

)
4

i

|
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the proceeding as to which the Petitioner wished to intervene,

stating only that the Petitioner wished to intervene "as to all

respects of the subject matter of the proceeding" (Petition, para. 5) .

No supplemental petition was filed as required by 10 C.F.R. 5 2.714(b)

and the Board's Order of February 7,1980, at least 15 days prior to'

the special prehearing conference, and nothing further was heard

from Petitioner until its counsel appeared at the special prehearing

conference. On the second day of the conference when individual

contentions were discusseu, counsel had absented hinself but was

replaced by an individual member of the Federation who sought to

present orsi contentions, since no written ones had been prepared.

(Tr. 172-173). The Bcard ordered (Tr. 175) that no oral conten-
tions be heard at the proceeding but that Petitioner could submit

a late-filed supplemental petition with contentions, together with

a statement of reasons why the Board should exercise its discre-

tion in accepting those contentions.

Subsequent to the prehearing conference, Petitioner sub-

mitted the affidavit of any individual member, authorizing the

Federation to represent his interest in this proceeding, which he

indicated resided in his utilization of Lake Michigan as a sailor,

swimmer and fisherman. He claimed that his health and safety

would be jeopardized in the event that the waters of Lake Michigan

were adversely impacted by the construction of the plant at the

,
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Bailly site. On the basis of our discussion, above, regarding

potential injury-in-fact, with which the Permittee and Staff dis-

agree, we accept the affidavit as satisfying the requirements of

standing.

At the same time, Petitioner also submitted its first

supplement to the petition containing its " contentions", together

with a motion to grant additional time for them to be filed (i.e.,

accept them out of time). These contentions consisted of a state-

ment adopting all of the contentions except Contention 2 of the

Porter County Chapter,and Contention 4 of the State of Illinois.

Petitioner also requested that an additional contention be con-

sidered, which amounted to an argument in favor of rehearing all

of the issues already decided in the construction permit proceeding

on the ground that the five-year period of the original construc-

tion permit should be the limit for which the construction permit

findings are considered as res .judicata or collateral estoggel.

As indicated at the conference (Tr. 175) and as required j

!

by 10 C.F.R. 5 2.714(b), a granting of additional time for filing |
|

these contentions must be based upon a balancing of the factors !

listed in 10 C.F.R. 5 2.714(a) (1) . On balancing these five factors,

as listed below, the Board determines that Petitioner should not
'

i

be admitted. These factors are: '

:

.- . .. _- - - - .-- - . .
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"(1) Good cause, if any, for failure to file on
time.

(ii) The availability of other means whereby the
petitioner's interest will be protected.

(iii) The extent to which the petitioner's partici-
pation may reasenably be expected to assist
in developing a sound record.

,

(iv) The extent to which the petitioner's interest
will be represented by existing parties.

(v) The extent to which the petitioner's partici-
pation will broaden thp issues or delay the
proceeding."

As good cause for its failure to file on time, Petitioner

states that its sole attorney and administrator underwent surgery

during January, February and March,' requiring substantial absences

from the office and shortened working days, and further states

thatamajorcauseofthedelaywastheover250hoursspentbyits
staff in analyzing the dewatering issue necessary to present the

contentions. In light of the fact that the attorney was not totally

incapacitated, we cannot consider his medical condition as good

cause for failing to submit the contentions on time, since he was

apparently able to file a timely request for an extension of time

(which he chose not to), the granting of which would have permitted

a timely filing of contentions. Furthermore, although Petitioner

alleges spending over 250 hours on the issue of dewatering, its.

attempt to adopt the dewatering contentions of other petitioners

without any further specificity or elaboration suggests that there

was no good cause to have expended those hours in analyzing the

i

|

I
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problem without allocating a small portion of that time for formu-

lating the contentions and presenting them in a timely fashicn as

required by the rules.

Although the Federation does not address the question of

whether other means are available to protect its interest, it is

clear that only by its participating in this proceeding would
Petitioner be heard on the issues before the Board. In view of the

fact that Petitioner's foremost interest relates to construction
dewatering, which the Board has agteed to hear, this factor weighs

heavily in favor of the Federation's participation in this

proceeding. .

Petitioner also presents a persuasive argument for its

ability to assist in developing a sound record by claiming to have

" engineering and natural science capacity to work with the dewatering

issue and to bring substantial and credible information to the Board

for decision." It claims further that its " Lake Michigan Science

Task Force has the skills of biologists, chemists and others who

provide technical assistance to the Staff and public." However,

Petitioner has not provided any of the specifics with regard to the

qualifications of members of its staff or task force or any of the
results of its claimed concentrated analysis of the dewatering issue.

Even if its claimed expertise were substantiated, it appears that
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Petitioner, as an independent party in this proceeding, is unable

to communicate any of its expertise to the Board. The only role

that the Board can perceive for the Federation that would assist

in developing a sound record is for the Federation to render tech-
nical assistance to one of the admitted parties to the proceeding--

,

not as a consolidated party, but as a technical advisor. We do

not profess any insight into which party would benefit the most

from having Petitioner's assistance.

It appears that the Federation's interests will be

fully represented by existing parties, without Petitioner's inter-

vention: Petitioner has merely attempted to adopt the contentions

presented by other parties without any further elaboration or

specificity; Petitioner's interests in the subject matter of the
proceeding do not appear to be any more extensive or of a different
kind than that of the other petitioners; and the performance of

counsel for the other petitioners in presenting the common interest

of the petitioners to the Board has until now been commendable

and has far surpassed that of the Federation's representarives.

There is no reason to believe that the participation of the Federa-

tion as a party would add anything to the representation of Peti-

! tioner's interests by the other intervenors.

l
I

l

:
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In view of the Federation's mere adoption of the conten-

tions of other parties, its participation would not be expected to

broaden the issues. Even though Petitioner has not fulfilled its

requirements under the regulations and prior Board Order in a

timely fashion, its delay has so far not affected the pace of the
proceedings and it is not anticipated that Petitioner's demonstrated

lack of diligence would delay the proceedings in the future. How-

ever, since only that factor and the factor of c.he unavailability
of any other means whereby Petitioner's interests will be protected

weigh in Petitioner's favor, and all of the other factors weigh
heavily against Petitioner, the Board sees no advantage to Peti-

tioner's participation in this proceeding as a party.

Petitioner also suggests (First Supplement to Petition,

pp. 1,4) that it should be considered as having adopted Porter

County Chapter Petitioner's Contention 8 since there were no objec-

tions to its orally adopting that contention at Tr. 269. We do

not accept that proposition. The Board had already ruled (Tr. 175)

that it would not accept any oral contentions at the conference

and, in that context, it was not necessary for objections to be

interposed each time the Federation embraced one of the other

Petitioners' contentions in furthering the discussion. Nor, do we

even think it likely that any of the participants considered the
Fedoration's statement at Tr. 269 as offering the contention at that

_
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point, in advance of its prospective written submission.

Further Scheduling

Upon being apprised that the Staff was in the process of

evaluating the construction permit extension application and expected

to have its evaluation completed in June of 1980, the Porter County

Chapter Petitioner (later joined by the other petitioners) argued
for a suspension of proceedings until that evaluation is completed.

(Tr. 282-302). Petitioners argue the unfairness of having the

other parties present their positions and begin discovery, without

Knowing the final Staff position. The Staff pointed out that there

was nothing unusual about this procedure in that it is commonplace

for the Staff to complete its evaluation during the prehearing

stages, and that new matters raised in the evaluation would be sub-
,

ject to further. discovery and would become part of the subject

matter of the proceeding. After the Chairman stated his views

(Tr. 291) that the usual practice of permitting the proceeding to

go forward should be adhered to in the interests of efficiency and

expeditiousness, and that there did not seem to be any inherent un-

fairness in having the Staff line up later on one side of an
adversary proceeding that had already developed between the Inter-

venors and the Permittee, the Board (Tr. 299) denied the motion

for suspension. We affirm our denial here and add the comment

that, because of the delays caused by the poor-quality transcript,

.

1

.
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our Final Order fo11owing the special prehearing conference and the

ruling on contentions should not precede the Staff's evaluation by

very much, if at all.

A discussion was held (Tr. 324-337) with regard to the

Porter County Chapter Petitioner's Contention 12 which incorporated

by reference" contentions" previously raised in prior documents,,

many of which had not been received by the Board. Petitioner claimed

that these unspecified contentions should be considered as having

been filed on time. Without knowing the nature of the documents,

their scope, and the voluminousness of the contentions that could

be fashioned therefrom, the Board (Tr. 329-335) declined to accept

those contentions other than at the Board's discretion. It further

ordered, as proposed by counsel for the participants, that they

confer with regard to the wordingrof1these'other contentions. It is

the Board's understanding from communications received subsequent

to the conference th a such meetings have already been held. The

Board orders that all reworded contentions that the Petitioners

argue should be treated as timely filed because they were specifi-

cally raised or incorporated by reference in the supplemental peti-

c' u , should be filed at the same time as the comments to this_

Provisional Order (25 days after service of the Provisional Order).

In clarification and expansion of the Board's ruling at the conference,

the Board will review these reworded contentions if they are filed

- - .- - - - ._.



~

. .

- 50 -

within these time limits to determine whether they should be con-

sidered as timely-filed contentions that the parties were fairly

apprised of by the filings of the supplemental petitions. If so,

the Board will rule on their admissibility. If not, the Board

will request further submissions in support of, or opposition to,

the Board's accepting.the contentions at its discretion.

After receiving the participants' comments on this
Provisional Order and the reworded contentions, the Board will

issue its Final Order following the special prehearing conference

and will rule on all of the specific contentions.

Dr. Cole joins in the Order. Mr. Bright did not partici-

pate in writing the Order, but concurs in it.

BY ORDER OF THE BOARD

FOR THE ATOMIC SAFETY AND
LICENSING BOARD

1 t /h
Herbert Grossman, Chairman

Dated at Bethesda, Maryland ;

this 30th day of May, 1980.

.,
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