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Secretary of the Commission
,

U. S. Nuclear Regulatory Commission i._,,*
Washington, D. C. 20555 .

~ .

Attention: Docketing and Service Branch

Re: Proposed Amendments to 10 CFR Parts
19, 30, 40, 50, 70, 71 and 150
(Protection of Employees Who Provide
Information)

Gentlemen:

On March 10, 1980, the Nuclear Regulatory Commission published
in the Federal Register proposed amendments to Parts 19, 30, 40,,

50, 70, 71 and 150 concerning protection of employees who provide
information to the Commission. 45 Fed. Reg. 15184. We are pleased
to submit the following comments on the proposed rule on behalf of
Kansas Gas and Electric Company and Kansas City Power & Light
Company, holders of the construction permit for the Wolf Creek
Generating Station.

As set forth in the Supplementary Information accompanying the
proposed regulation, the proposed regulations are intended to imple-
ment Section 210, " Employee Protection", of the Energy Reorgani::a-
tion Act of 1974 as amended by Public Law 95-601. 42 U.S.C. 5851.
That section identifies certain acts by employees of NRC licensees
and applicants (and their contractors and subcontractors) as pro-
tected, and prohibits the employer from discriminating against
employees who engage in those activities. The statute also provides
a procedure through the Department of Labor for employees who believe
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that they have been the target of such discrimination. The Commis-
sion's proposed regulation would set forth the prohibition against
such discrimination, describe the protected activities, specify
the availability of the remedy through the Department of Labor, and
state that such discrimination may be grounds to revoke, suspend
or deny a license or impose civil penalties.

Most of our comments deal with the failure of the proposed
regulation to follow the statutory language and the Department of
Labor regulations which implement Section 210. The differences,
though perhaps inadvertent, are likely to cause unnecessary con-
fusion. Several of these differences are specifically addressed.

1. Protected Activities. Section 210 defines the types of
employee activities which are protected against discrimination as
activities where the employee has:

(1) commenced, caused to be commenced,
or is about to commence or cause to be com-
menced a proceeding under this chapter or
the Atomic Energy Act of 1954, as amended,
or a proceeding for the administration or
enforcem6nt of any requirement imposed under
this chapter or the Atomic Energy Act of
1954, as amended;

(2) testified or is about to testify ;

in any such proceeding or; l

(3) assisted or participated or is
about to assist or participate in any
manner in such a proceeding or in any
other action to carry out the purposes |
of this Act or the Atomic Energy Act of I

1954, as amended.

This same list appears in the Department of Labor's recent regula-
tions implementing Section 210 (29 C.F.R. Part 24, 45 Fed. Reg.
1836, January 8, 1980), and governs what is actionable under those
regulations. 29 C.F.R. S24. 2 (b) . The NRC's proposed rule provides
a different, and apparently broader, list. Thus, proposed Section
50.7 (a) , and its corresponding provisions in other Parts, define
the protected activities as:

.

|

(1) providing to the Commission (i) infor-
mation about possible violations of re-
quirements imposed under the Atomic Energy
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Act of 1954, as amended, or the Energy
Reorganization Act of 1974, as amended; or
(ii) information furthering the purposes
of such Acts; or (2) requesting the Commis-
sion to institute action against his or
her employer for the administration or
enforcement of such requirements; or (3)
testifying in any Commission proceeding.

Proceedings initiated under the NRC's proposed rule will take place
before the Department of Labor in an administrative proceeding
governed by DOL's own regulations and applicable statutes. Because
of this, we believe that the NRC should not expand the list of
protected acts beyond those described in the statute and DOL regula-
tions, but rather should more closely follow the statutory language.

Particularly in need of clarification is the phrase "providing
to the Commission . information furthering the purposes of (the. .

Atomic Energy and Energy Reorganization) Acts ." This. . .

language is extremely unclear, has no parallel in Section 210, and
should be deleted.

2. Discrimination. This term is not defined in the proposed
rule except to say that it includes the employee's discharge. The
statutory language is more specific, specifically covering not only

'

discharge but also discrimination with respect to the employee's
"ccmpensation, terms, conditions, or privilege of employment."
The statutory language should be adopted.

3. Deliberate Violations. Section 210(g) provides that
the protections against discrimination do not apply to an employee

Who, acting without direction from his
or her employer (or the employer's agent),
deliberately causes a violation of any
requirement of [the Energy Reorganization}

,

Act or of the Atomic Energy Act of 1954,
as amended.

No analogous provision appears in the proposed regulations. Sec-
tion 210(g) incorporates an important concept which should be in-
cluded from the regulations and in Form NRC-3.

Finally, we note that the Supplementary Information accompany-
-ing the proposed regulation states that the " protected activities"
include the providing of information to the Commission relating to4

" anti-trust matters". We doubt whether Congress intended the
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protections of Section 210 to extend beyond matters affecting the
public health and safety and the common defense and security.
There certainly appears to be little need for the protections of
either Section 210 or the proposed regulations with regard to
antitrust matters.

We appreciate the opportunity to submit these comments.

Very truly yours,

SHAW, PITTMAN, POTTS & TROWBRIDGE
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Jay 7. Silberg (j

Couns'el for Kansas Gas and
E14ctric Company and
Kansas City Power &
Light Company
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