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MEVORANDUM FOR: Chalirman Ahearme
Carzssicner GLlinsky
Comnissicner Kennedy
Coomissicner Herdrie
R Camissioner Bradford
FROM: ' Roberc“ NI.Z , Acting Chairman
Atomic Safety and Licensing Board Panel

SUBJECT: SEPARATION OF FUNCTIONS AND EX PARTE RULES

This is to comment on the General Counsel's memcrandum to you of March 11 on
the ab: . supject (SECY-80-130). Because of the impertance of the separation
of functions rule to the fair and impartial conduct of hearings by licensing

bocards, this office is very much concerned with possible modifications of
that rule.

In order to properly evaluate the options identified in the General Counsel's
paper on the separation of functions and ex parte rules, it is helpful to

start with an examinaticn of the proceedings which are likely to be conducted
in the future.

Cnly construction permit applications entall mandatory hearings; in all other
cases a hearing is held only if requested by a2 person with standing (or if a
determination to hold a hearing is made on public interest grounds). A few
construction permit applicztions are pending, but only one is forecast for
the future. Thus, because almost 2ll future applicatiocns will result in a
hezring only on request of an interested perscn, it 1s safe to assume that
aimest all proceedings conducted in the future will be contested.

How many of these proceedings are accusatory will depend on how many enforce-
ment proceedings are initiated. While it is thecretically possible that the
staff might seek to establish that past culpable conduct on the part of a2
license applicant requires a denial of the applicaticn, this does not seem

likely. Further, it is unlikely that an applicant would press its application
in such circumstances.

As we wderstand the General Counsel's conclusions, the Commission is free to
relax its separation of functions and ex parte rules in all licensing cases
except proceedings on (xders r'ar Modification of License -because these are
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initiated by the staff. Further, the Commission rust retain the rule in
almost 21l enforcexzent proceedings because these generally involve allega-
ticns of past culpable conduct. where an enfercemant proceeding does nct
{rvolve such allegations (1.e., an Order to Show Cause based on new infama-
tion, such as the discovery of a geologlc rault) apparently the rules could
be relaxed.

Sare of the factors relevant 0 a consideraticn of possible modifications to
tre rules concern the rature of MRC licensing proceedings. NRC licensing
proceedings pasically require that certain predicticns ve made concerning the
safety and envirormental impact of specific nuclear power plants. In order
to rexe these predictlions, 2 record is corpiled. Tris record consists of
the opinions and conclusions of verious rechnical experts who hzve examined
the specific proposal.

The first steps in comiling this record zre detailed safety anzlyses and
enviromental repcrts which elaborate specifically what the epplicant seeks
permission tO do and ezbody the cpinions and conclusicns of the applicant's
experts as to its safety and envirormental impact. These reports are reviewed
and analyzed by NRC staff experts, who then report their cpinicns and
conclusions. . :

If no one successfully requests 2 hearing, this record is the record on which
a decision is based. If a2 hearing is requested and ordered, this recoerd is
supplemented by 2 hearing record and an initial decision.

It is important, for purpeses of this consideration, tO focus on the content
and purpose of the hearing record and decision. This can be pest understoad
py contrasting 1t +o che constructicn permit hearir. -t 4ndtial decision.
Tne mendatery construction permit hearing mist addre ot only issues in
controversy, it must 2lso review the staff's work on natters not in contro-
versy to ensure that the staff's review of the application has been adequate.
The initizl decision must make all of t . findings required bY the Atomic
Energy Act ad \EP4A and authorize or dery 2 constructicn permit.

In the proceedings which mey reascor2bly be anticipated in the future, the
contert amd purpese of the hearing record and initial decision is more narTow.
In these proceedings, the hearing is "optionzl" and 1s primarily to focus on
the issues which the perscon who nas requested the hearing has placed in con=
troversy. To these 1ssues, the hearing poard may add matiers which it con-
ciders significant. mre initial decision 1¢ 14mited to deciding +these matiers,
1+ does nct octherwisne address the staff's reviev. Turther, the initial deci-
sion cannot direct che issuance of 2 1icense or amendment, it can only author-
ize the approprizte staff office to issue the license CTr amenément based on

a faverzble resc luticn of the issues in controversy. it remzins for the
director of the gtaff office concerned to meke 211 the cther {indings recuired
py the Atooic Energy Act and PN 2s 2 prerequisite to the tesuance of the
license CT 2mercment.
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Thus, it is probable +hat those licensing proceedings for which the rules
could be modified will be ones which are li.:nitedinscopeandmichdonot
raise the full range of safety ard envirormental issues encompessed ina
mendateory construction permit hearing.

How do the separation of functions and ex parte rules irpact these proceed-
ings? At the outset, insofar as NRC adjudicatcrs are concerned, it is
important to recognize that the separation of funetions rule applies only
to "presiding cfficers". Section 2.704 indicates that presiding officers
are officers who preside over the hearing, cr evidentiary, pertion of the
proceeding as opposed to the appellate portion. Tnus, the separation of
functions rule, with its prohibition on certain contacts by adjudicators,
does not apply to the Cormission or the eppeal boards SO long as they are
eyercicsing zppellate, rather than hearing, authcrity.

Similzarly, the prohibitions of the ex parte rule are not applicable to mem-
bers of the ASLEP cr the ALJ, but are Timited to the members cof the ASLAP,
the Camission, and their staffs, and thus 2pplicable to the appellate,
rether than hearing finction.

Thus, to the extent that the Generzl Counsel's study results fram the perceived
reed to alter the rules to permit the Commissicon greater freedom tO direct the
staff, it should focus on possible modif ication of the present ex parte rule.

tly, there are some adverse aspects to a modification of the separation
of functions rule. As noted, this rule currently applies only to hearing
officers, so this discussion focuses on the effect of a relaxation on the con-
duct of hearings by ASLBs. o

As noted above, hearings consist of the presentation and testing not of facts,
put of expert opinion. A board is not called on to find facts which

in the past (except, of course, in some enforcement proceedings). Rather, it
is called wpon to decide, by applying 1ts own expert knowledge 1O the expert
opinion in the record, what are the likely consequences 1O the public health
and safety and the envirorment of permitting the zpplicant to engage in a par-
ticular course of conduct. The specific guestions which call for such predic-
tions are most often posed by intervencrs who have initiated the proceeding
for the sole purpose of airing these guestions. Wiile occasionzlly intervenors
are able to produce an expert or experts to testify on such questions, they
most often are 1imited to seeking to discredit the spplicant's and staff's
experts through eross—exzmination.

In these circumstances the Panel believes it wwise tO relax the separaticn
of Suncticns rule so as tO permit the staf® 4o discuss pending cases with 2
presiding board. Regardless of how i+ 1s structired, this can only pe viewed
as permitting the staff -an off-the-record cpperturiity +o convince the board of
che correctness of its experzs' opinions. Permitting the stafl to privately
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advocate its positions which rave been publicly questioned by intervencrs
can only be characterized as unfalr. Intervencrs already believe that the
"deck is stacked against trem” 4in NRC proceedings. If vy this they mean
that their resources are inadequate when compared to the staff's, they are
right. Permitting such contacts between the staff and presiding boards
would further exacerbate the disadvantage and create at least the appearance
of unfair practices. The Panel believes the current prohibiticon on censulta-
ticn between the staff and presiding boarcs ehould remain unchanged.

Consultation between presiding poards and other Panel merbers presents dif-
fering circumstances. Panel members have always considered such consulta-
tions approprizte so long as the specifics of a matter in issue were not
discussed. In other words, cnly general discussions are deemed zppropriate.

The Cemmission currently has pending 2 proposed rule which, if adcpted,
would recognize the proprietery of off-the-record priefings of presiding
boerds by cther Panel menbers cn the general subject matter of an issue pricr
o the hearing on the issue. Further, the proposed mile would permit presid-
ing boards to take advantage of the expert knowledge of other Panel members
during and after the hearing, provided that such advice and assistance is
rerdered on the record. Tne Panel endorses these proposals. However, the
Panel would oppose &y effert to permit off-the-record assistance with regard
+o the specifics of an 1ssue during or after hearing.

while such a practice does not present the same degree of unfairness as per-
mitting off-the-record staff consultations with presiding boards, it does
place the parties to a proceeding at 2 disadvantage in that they would not
have the opportunity to resperd to an expert's criticism of the content of
+he record. Felrmess requires that those desigrated to make the decision
actuzlly meke it and that any eriticism or comment on the content of the
recerd given to the decisiormakers similarly be on the recorc. Of course,
presicding boe_ds should be permitted to take 2dvantage of appropriate assist-
ance from their staff.

Similarly, we do not pelieve that permitting consultation among the Cormis~
sioners, Aopeal Panel members, amnd Licensing Board Pznel members is wise.

Not only coes it suffer fram the same problems as consultations between Panel
members amd presiding boards, it could permit off-the-record explanations
ard justifications for particular decisions.

In sum, the Panel pelieves that the present separaticn cf functions mue
should be modified In accord with the propesed rule discussed above, but
should ctherwise remein unchanged. In .he Panel's view any changes beyord
those already proposed would only present problems without any accompanying
penefits.

ce: Leomgnd Bickwit, oGC

Alan Rosenthel,
CSamuel J. Chilk, SECY



