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UNITED STATES OF AMERICA
NUCLEAR REGULATORY COMMISSION

BEFORE THE ATOMIC SAFETY AND LICENSING APPEAL BOARD

In the Matter of

HOUSTON LIGHTING & POWER COMPANY
et al.

Docket Nos. 50-498A
50-499A

(South Texas Project, Units 1 and 2)

Docket Nos. 50-445A
50-446A

TEXAS UTILITIES GENERATING COMPANY

(Comanche Peak Steam Electric
Station, Units 1 and 2)
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MEMORANDUM OF HOUSTON LIGHTING & POWER
COMPANY CONCERNING AUTHORITIES RELEVANT
TO THE DISCOVERABILITY OF DOCUMENTS

GENERATED IN CONNECTION WITH SETTLEMENT

By Order of March 28, 1980, this Appeal Board re-
quested the parties to furnish additional authority
bearing on whether courts do or ought to recognize
the existence of a privilege against discovery of
documents generated in settlement negotiations. Houston
Lighting & Power Company respectfully submits this

memorandum in response.

In this memorandum we make two basic points:
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(1) While the pertinent case law is not extensive
and arises in diverse contexts, it does reflect
this important common theme: in recognition of

the important public policy to encourage compromise,
courts and tribunals will recognize a "privilege"
against discovery of documents generated solely in
connection with settlement negotiations unless the
party seeking disclosure demonstrates extraordinary
circumstances. Mere "suspicion" of abuse is not

enough.

(2) The existence of such a privilege is supported
by the Federal Rules of Evidence and the policies

underlying them.

I.

THE APPLICABLE CASE LAW REFLECTS THE PRINCIPLE THAT

DOCUMENTS GENERATED SOLELY IN CONNECTION WITH SETTLEMENT
NEGOTIATIONS SHOULD BE PROTECTED FROM DISCOVERY, AS A MATTER
OF PUBLIC POLICY, ABSENT A DEMONSTRATION OF EVIDENCE OF EX-
TRAORDINARY CIRCUMSTANCES BY THE PARTY SEEKING DISCOVERY

In this section of this memorandum we discuss the per-

tinent case law. We discuss separately the pertinent feder-



al agency decisions, and cases relied upon below by the mov-
ants, and conclude by analyzing these authorities as a whole.

A. Federal Court Decisions

Most of the pertinent federal court decisions have
arisen principally in two types of cases, actions brought
under Title VII of the Civil Rights Act of 1964 Y for dis-
crimination in employment, ana actions brought under the
antitrust laws. We turn to the antitrust decisions first.

Requests for discovery of settlement-related materials

have been rejected on several occasions in federal antitrust

cases. For example, in City of Groton v. Connecticut Light

& Power Company, 84 FRD 420 (D.Conn. 1979), several among a

group of plaintiffs decided to settle a case brought against
an electric utility company. The non-settling plaintiffs,
claiming they had been excluded from the settlement negotia-
tions, sought the terms of the settlem.nt agreement itself,
asserting, apparently largely on the basis of suspicion,
that disclosure could reveal additional anticompetitive

activities by the defendants. 84 FRD at 423.

_/ 42 usC §2000e.



The Court found this an insufficient basis to warrant
disclosure. It pointed out that discovery of the settlement dollar
amounts would give the non-settling plaintiffs a "bargaining

advantage" (since they would know the dollar amount given to

others would be a "floor" at which they could begin their
bargaining). Thus, the effect of the decision in future
cases would be to disincline plaintiffs from being the first
among a group to settle. The ultimate consequence of dis-
closure would have been to inhibit compromise in subseguent
cases. B84 FRD at 423.

Both Ayers v. Pastime Amusement Co., 240 F.Supp. 811,

812 (E.D.S.C. 1965) and Rohlfing v. Cat's Paw Rubber Co.,

20 F.R.Serv. 541 (N.D. Ill. 1954) presented similar situa-
tions. 1In Ayers, a non-settling defendant was not permitted
to discovery materials generated in connection with settle-
ment negotiations between plaintiffs and other defendants
which culminated in a covenant not to sue. While the court
expressed a particular concern for avoiding incursions into
the files of an attorney, the policy reasons underlying its
decisions apply with some force here. In Rohlfing, too,
where a defendant sought materials generated in connection
with settlement dismissals negotiated by other parties, and
sought them apparently because it suspected documents adverse

to the plaintiff might thus be obtained, the court refused



to order production of anything more than the settlement
agreements themselves.é/
Under Title VII of the Civil Rights Act, the Equal

Employment Opportunity Commission (EEOC), in order to main-
tain an action, must first be unable to obtain a satisfac-
tory conciliation agreement. It is a defense to Title VII
actions brought by the EEOC to establish that the Commission
did not engage in good faith efforts at conciliation.i/ In

Haykel v. G.F.L. Furniture Leasing Co., 76 FRD 386, 392,

395-%96 (N.D.Ga. 1976) defendant G.F.L., upon being sued by
the EEOC and a former employee, sought to obtain the concil-
iation material in the EEOC's files.é/ G.F.L. contended that
materials generated in connection with compromise were not
privileged from discovery, and that it needed them to test
and undermine the EEOC's assertion that it had been unable

to obtain an agreeable settlement arrangement. In short,

3/ Other antitrust decisions, while less directly apposite,

have declined to order discovery of settlement-related
materials in part owing to recognition of the public
policy favoring settlement and the chilling effect of
forced disclosure, e. g., Duplan Corp. v. Deerin
Milliken, Inc., 540 F.2d 1215, IIIE-IE (4th Cir. ?976)
{work of non-lawyers regarding settlement in prior liti-
gation included, on policy grounds, under the "work-
product” umbrella); United States v. Reader's Digest
Association, Inc., 25 F.R.Serv.2d 1303 (D.Del. 13755
TFTC employees not required to answer deposition ques-
tions in civil penalty action concerning their subjective
thoughts in negotiating a consent decree).

4/ 42 usc §2000e-5(f) (1); e.g., EEOC v. Griffin Wheel Co.,
360 F.Supp. 424 (N.D.Ala. 1973).

2/ A copy of the decision is annexed as Exhibit A.




G.F.L. made arguments--lack of privilege and relevance to "justifi-
cation"--similar to those propounded by the movants belcw.

The EEOC countered, inter alia, that the documents were priv-

ileged, by reason of the possible chilling effect disclosure

would have upon efforts to compromise. The court agreed:
Plaintiffs argue with some force the conciliation
negotiations should not be subject to discovery

since discovery of this material would destroy

the cpenness and informality of the conciliation
process. - . . [citations omitted.] Plaintiff's

arguments in this respect are meritorious. We

can conceive of no purpose which would be served

by allowing discovery concerning substantive as-

pects of conciliation negotiations except permit-

ting one party to improperly gain access to inter-

office memoranda and other confidential information.
76 FRD at 392.

Not satisfied, G.F.L. sought reconsideration, claiming
that what it really desired was a narrow, in camera inspec-
tion of only the documents relevant to its defense. Even if
it construed G.F.L.'s request so narrowly, the Court found,
discovery would he "improper" in that it could have a chill-
ing effect on settlement negotiations by other parties in the
future. 76 FRD at 396.

Solicitude for the possible chilling effect arising from

discovery on the parties' reflections on settlement porposals

was likewise the basis for the decision in EEOC v. E. I. du

Pont de Nemours & Co., 9 FEP Cases 65 (W.D.Ky. 1974)9/

6/ A copy of the decision is annexed as Exhibit B.
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B. Administrative Decirions in Other Agencies

While the Board's Order expressly requested guidance
on how "the courts" do or ought to consider the gquestion at
hand, Houston did not understand that order to suggest that
the manner in which other federal agencies have dealt with
this question would be unwelcome. We are aware of two admin-

istrative decisions on point. Black Marlin Pipeline Co.,

Federal Energy Regulation Commission Docket No. CP-45-93
(Remand) , Initial Decision dated Oct. 18, 1979 at 12-13 (Exhibit
C hereto); Seeburg Corp., 20 Ad.L.2d 603, 616-17, 20 Ad.L.2d

618, 625 (FTC 1966). (Exhibit D hereto)

Black Marlin Pipeline involved a request for internal

documents generated in connection with a settlement proposal by
a pipeline company that was the target of a FERC investiga-
tive proceeding. It was held that where such documents were
not admissible under the Commission's regulations and

the Federal Rules of Evidence, they should not be discoverable.

In Seeburg Corp., respondent moved to vacate an FTC

complaint, on grounds, inter alia, that contrary to the

Freedom of Information Act [FOIA] and due process of law,

it had been improperly denied discovery of internal FTC
"memoranda commenting on its settlement proposals to the
Commission." The materials at issue thus were analogous to
those at issue here. The FPTC found that such discovery was
unwarranted. The Commission noted that FOIA did not enlarge

a private litigant's discovery rights in FTC litigation and went

on to state that "documents of thie nature. . . have hitherto

never been considered as subject to discovery in this agency's

proceedings." 20 Ad.L.2d at 616. Accord, 20 Ad.L.2d 618, 625.



C. Recent Licensing Board Ruling

Houston also calls to the Appeal Board's attention
a recent ruling of the Licensing Board which is relevant
in the instant controversy. Discovery revealed that Dr.
Norman Lerner, expert economic witness for the Staff in this
proceeding, has only once before performed an antitrust
analysis in the electric utility industry. This work was done

on behalf of the Commission Staff in the Consumers Power

Company (Midland) settlement proceeding. Y Dr. Lerner there

prepared documents analyzing the economic effect of various

settlement proposals, documents parallel to those in

question here. (Lerner Deposition, July 19, 1979 at 13-14, 28).

Because that work offered Houston the only opportunity to

discover the economic principles Dr. Lerner has applied

in an antitrust analysis of this industry and to test whether

he will depart from that prior application in this case, and in

light of the Board's ruling here, Houston requested discovery.
The Licensing Board, however, in an oral ruling on

March 28, 1980, denied Houston's motion for production of Dr.

Lerner's work. While the Board has not articulated its

precise rationale, it pointed out in the conference call that

the Midland proceeding is not yet settled, ard that discovery

of analysesof settlement proposals would be denied. &

Z/ Consumers Power Comganx (Midland Plant, Units 1 and 2)
NRC Docket Nos. -329A, 50-330A.

8/ Houston does not seek review of that ruling here. However,
we believe it does suggest that the difficulties posed by
the Order under review are those which will arise in other
contexts.



D. Cases Relied Upon by Movants Below

We are unaware of a single case in which documents
of the type in cquestion here, i.e. documents in the nature
of studies of settlement proposals, have ever been ordered
produced to adverse parties in the course of litigation.
None of the cases relied upon by the movants below

ordered production of such documents. See United States v.

Reserve Mining Co., 412 F.Supp 705 (D.Minn. 1976), aff'd

and remanded on other grounds, 543 F.24 1210 (8th Cir.

1976) ; In re Special Nov. 1975 Grand Jury, 433 F.Supp.

1094 (N.D.Ill. 1977); Magnaleasing Inc. v. Stanton Island

Mall, 76 FRD 559 (S.D.N.Y. 1977).

Reserve Mining involved a penalty proceeding subsequent

to tiic Litigation on the merits, wherein sanctions were

sought for defendants' concealment of the numerous documents
during that litigation. There, the court held that Reserve's
assertion of a compromise privilege was untimely and went

on to state in dicta that it would have been unavailing even

if timely, because the documents in guestions were not genuinely
prepared solely in connection with settlement proposals and
because Reserve was attempting to conceal facts unrelated to
settlement proposals. In contrast, here the documents were
generated solely in response to and as part of settlement pro-

posals. Reserve Mining simply is not apposite to the situation at

hand.
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In re Grand Jury involved a grand jury subpoena for

personal records of transactions by two trust officers of
a bank. The case stands merely for the proposition that
records as to transactions will not be withheld from the
secret deliberations of grand juries. 9/

Magnaleasing, supra, involved an effor by a judgment

creditor to obtain discovery under Rule 69(a) into
demonstrably fraudulent transfers of assets to and from
iefendants made under the veil of "settlement." Even in

this context, discovery was strictly confined to portions

of the settlement revealing specific transfers of assets.

The case bears no relation to the instant situation. See also

the analysis in City of Groton v. Connecticut Light & Power Co.,

supra, 84 FRD at 422-23,
Each of the three cases relied on by movants below
involved situations where there was no threat whatsoever
that good faith compromise efforts would be chilled by disclosure.
One does not need to launder non-settlement documents as in

Reserve Mining, hide transactions from the grand jury as in

9/ 1Indeed, Federal Rule of Evidence 408 is inﬁgplicable
in grand jury proceedings. See Fed. R. Evid.
1101(4d) (2).

In a footnote, the court alluded to the argument
propounded by the trust officers, that under Reserve
Mining, supra only documents created prior to the
commencement of settlement negotiations need be produced.
The court found this argument "hazardous" and "unduly
technical," particularly when made in the context of a
grand jury proceeding. 433 F.Supp at 1097 n.2. To the
extent the court meant that it is the relationship of the
document in question to settlement that should control
rather than the date of its composition, we would tend to
agree.
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In re Grand Jury, or defraud creditors as in Magnaleasing,

to settle a case. Moreover, each involved blatant misconduct.
The instant situation is the opposite on all counts.
E. Synthesis ‘

The above authorities arise in diverse contexts, and
some plainly are more apposite than others. But, fairly
read, one common policy does appear in each of them -- an
abiding concern that compromise be fostered and not fettered
or chillesd by unwarranted disclosure. The result is general
recognition of the following proposition: documents pre-
pared solely in connection with settlement negotiations
should not be subject to discovery by adverse parties, absent
a strong demonstration of extraordinary circumstances, such

as fraud.
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THE EXISTENCE OF A SETTLEMENT PRIVILEGE IS SUPPORTED
BY FEDERAL RULE OF EVIDENCE 408

Prior to the enactment of Rule 408, compromise
negotiations were deemed inadmissible at trial under
common law on the theory of irrelevance, i.e., that
they merely reflected a desire for peace. The Advisory
Committee on the Rules of Evidence found this to be an
artificial theory:

It preferred to base the rule on the public

policy favoring the compromise and settle-

ment of meritorious disputes; in other words,

it opted for the privilege approach. Advi-

sory Committee Note to Court, Rule 408, 56

F.R.D. 183, 227-228 (1972).

Waltz and Huston, The Rules of Evidence in Settlement,

5 Litigation 11, 13 (Fall 1978); Compare C. McCormick,
Law of Evidence §§ 76,251 (1954).

Where material is privileged at trial, policy con-
siderations render it non-discoverable as a general rule.

8 Wright ard Miller, Federal Practice and Procedure

§ 2016 (1970); United States v. Reynolds, 345 U.S. 1

(1953). The reason for this rule is that evidentiary
privileges are ordinarily granted to encourage confiden-
tial communications and the development of materials
related thereto. Permittirg discovery of such communi-
cations and related materials innerently violates the

privilege and moreover creates the risk that once dis-
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closed such materials may be used to a party's detriment.
That the Supreme Court and the Congress explicitly
carved out an evidentiary privilege regarding settlement
negotiations serves to support the corollary proposition
that settlement communications are to be protected from

unwarranted disclosure via discovery. 11/

11/ The third sentence of Rule 408, referring to evidence

"otherwise discoverable" was added so that where a party

at trial sought to introduce facts obtained from
"independent sources" his opponent could not prevent

him from doing so simply by presenting that fact during

compromise negotiations. Conference Report quoted in

10 Moore's Federal Practice § 408.01[8]) (24 ed. 1979).

The Conference Committee clearly thought documents
generated solely in connection with settlement
negotiations were in a different category from
"independent sources."
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CONCLUSION

Based on the authorities discussed above,

and the

arguments advanced in petitioners' previous pleadings and

oral argument, Houston respect
to reverse the Licensing Board

and order that documents gener

fully asks the Appeal Board
's ruling of March 7, 1980,

ated solely in connection

with settlement of this proceeding remain confidential.

OF COUNSEL:

BAKER AND BOTTS
3000 One Shell Plaza
Houston, Texas 77002

LOWENSTEIN, NEWMAN, REIS,
AXELRAD & TOLL

1025 Connecticut Avenue, N. W.

Washington, D. C. 20036

April 4, 1980

Respectfully submitted,

-~

J. A. Boh night, J¥.

Dougias’G. Greéh 7

Attorneys for Houston Lighting
& Power Company



- 4 -

CONCLUSION

Based on the authorities discussed above, and the

arguments advanced in petitioners' previous pleadings and

oral argument, Houston respectfully asks the Appeal Board

to reverse the Licensing Board's ruling of March 7, 1980,

and order that documents generated solely in connection

with settlement of this proceeding remain confidential.

OF COUNSEL:

BAKER AND BOTTS
3000 One Shell Plaza
Houston, Texas 77002

LOWENSTEIN, NEWMAN, REIS,
AXELRAD & TOLL

Respectfully submitted,

-~

J. A. night, Jt.

Doug;as'c. Ereeh 7

Attorneys for Houston Lighting
& Power Company

1025 Connecticut Avenue, N. W.

Washington, D. C. 20036

April 4, 1980






-~ e

- -

N

?
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ccive none and plaintiff has done nothing to
cnlighten us

Defendants Sonnenberg and Raychem
have filed affidavits which aver that Ray-
chem Corporation has paid certain legal
charges for the defense of itsell and its
employee, Sonnenberg.  The underlying ra-
tionale for awarding attorney'’s fees in such
a situation is punitive, Hall v. Cole, 412U S
1, 93 8.Ct. 1943, 36 L.Ed.2d 702 (1973), and
the determination of the amount to bhe
awurded is left to the sound discretion of
the trial judge

We view the awarding of attorney’s fees
as an extraordinary remedy justified only
by the unique circumstances of this case

It is ADJUDGED and ORDERED that
the defendants, Raychem and Sonnenbery,
have judgment against the plaintiff, Mise-
gades, Douglas & Levy, ete., for attorney’s
fees in the amount of §1,680.00

w .
o bt numsinin i

Marianna T. HAYKEL
V.

G.F.L. FURNITURE LEASING
COMPANY.

EQUAL EMPLOYMENT
OPPORTUNITY
COMMISSION
v.
G.F.L. FURNITURE LEASING
COMPANY.

Civ. A. Nos. 75-276A, 75-1751A.

United States District Court,
N. D. Georgia,
Atlanta Division.

Dec. 16, 1976

Individual employee of defendant's At-
mployment Oppor-

lanta store and Equ

tunity Commission brought separate ac-
tions, which were consolidated, for diserimi-
nation in employment, pursuant to Title
VII of Civil Rights'Act of 1964 and equal
pay provisions of Fair Labor Standards Act,
praying for injunctive relief, back pay and
other equitable relief. The District Court,
Richard C. Freeman, J ., held that: (1) plain-
tiffs' discovery motion for production of
certain personnel files at defendant’s affili-
ated stores in various cities across country
would be granted, (2) however, in order to
avoid any undue burden, it was appropriate
for defendart to simply produce relevant
documents for inspection al respective
branch locations; (3) furthermore, defend-
ant was entitled to protective order prohib-
iting EEOC from distributing material out-
side agency during pendency of litigation
and to return all documents at close there-
of; (4) discovery concerning substantive as-
pects of conciliation negotiations would not
be allowed; (5) defendant's motion to va-
cate prior order of consolidation would be
denied; (6) no harm or prejudice to plain-
tiffs could result from granting defendant’s
motion for leave to file amended answer so
as to deny that district court had subject
matter jurisdiction over action; (7) material
issues of fact existed regarding defendant's
allegedly discriminatory policies with re-
spect to black entry into management levels
of its organization and proper geographical
area to be used to compile work force com-
parison statistics, precluding partial sum-
mary judgment in favor of defendant; (8)
even if defendant’s original request for dis-
covery concerning conciliation negotiations
were more narrowly construed, discovery
would still not be allowed and (9) in light of
more fully developed factual record de-
fendant's motion to reconsider that portion
of order aliowing plaintif{’s discovery as to
submanagement positions in defendant’s af-
filiated stores would be granted.

Order accordingly

1. Federal Civil Procedure ==159)

Discovery motion at litigation stage of
employment discrimination action brought
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HAYKEL v. GF.L. FURNITURE LEAS. CO.

Clte ns 76 FR.D. 386 [ 1976)

pursuant to Title VII of Civil Rights Act of
1964 and equal pay provisions of Fair Labor
Standards Act, whereby plaintiffs sought
production of certain personnel files at de-
fendant's affiliated stores in various cities
across country, would be granted, there be-
ing some evidence that salary records were
centrally held by defendant’s Atlanta store,
where alleged discriminatory activity in-
volving individual plaintiff took place, and
that Atlanta facility was responsible for
appointing managers of outlying stores.
Civil Rights Act of 1964, § 701 et seq. as
amended 42 US.C.A. § 2000¢ et seq.; Fair
Labor Standards Act of 1938 § 6(d) as
amended 29 US.C.A. § 206(d)
2. Civil Rights =31

Equal Employment Opportunity Com-
mission may expand scope of an action be-
yond parameters of original charge

3. Federal Civil Procedure #=1572

While liberal discovery is encouraged in
actions brought pursuant to Title VII of
Civil Rights Act of 1964, material sought
must comport with traditional discovery no-
tions of relevancy and must not impose
undue burden upon responding party. Civil
Rights Axt of 1964, § 701 et seq. as amend-
ed 42 US.CA. § 2000¢ et seq

4. Federal Civil Procedure &= 1634

In order to avoid any undue burden as
a result of grant, at litigation stage of
employment discrimination action brought
pursuant to Title VII of Civil Rights Act of
1964 and equal pay provisions of Fair Labor
Standards Act, of plaintiffs’ discovery mo-
tion for production of certain personnel
files at defendant’s affiliated stores located
in various cities across country, it was ap-
propriate for defendant to simply produce
relevant documents for inspection at respec-
tive branch locations. Civil Rights Act of
1964, §§ 701 et seq., 709(a) as amended 42
USCA §§ 2000e et seq., 2000e -8a), Fair
Labor Standards Act of 1938, § 6&d) as
amended 20 USCA. § 206(d). Fed Rules
Civ Proc. rule 33(c), 22 USCA

5. Federal Civil Procedure &=1623
Upon grant of discovery motion for
production of certain personnel files at de-

fend int's affiliated stores located in various
citie: across country, at litigation stage of
erip.oyment discrimination action brought
pursuant to Title V1I of Civil Rights Act of
1964 and equal pay provisions of Fair Labor
Standards Act, defendant was entitled to
protective order prohibiting plaintiff, Equal
Employment  Opportunity Commission,
from distributing material outside agency
during pendency of litigation and requiring
it to return all documents and copies there-
of at close of litigation. Civil Rights Act of
1964, § 701 et seq. as amended 42 USCA
§ 2000e et seq.; Fair Labor Standards Act
of 1938, § 6(d) as amended 29 USCA
§ 206(d)

6. Civil Rights #=32(2)
Federal Civil Procedure #3539

To extent that, as result of discovery
permitted in employment discrimination ac-
tion brought pursuant to Title VII of Civil
Rights Act of 1964 and equal pay provisions
~f Fair Labor Standards Act, plaintiff
Equal Employment Opportunity Commis-
sion desired to broaden scope of litigation, it
would e incumbent upon it to first concili-
ate additional claims znd to thereafter seek
leave of court to amend complaint sub judi-
ce. Civil Rights Act of 1964, § 701 et seq
as amended 42 USCA. § 2000¢ et seq.,
Jair Labor Standards Act of 1935, § &(d) as
amended 29 US C.A. § 206/(4)

7. Federal Civil Procedure &=1591

Discovery concerning substantive as-
pects of conciliation negotiations would net
be allowed in employment discrimination
action brought pursuant to Title VII of
Civil Rights Act of 1964 and equal pay
provisions of Fair Labor Standards Act
Civi" “.¢hts Act of 1964, § 701 et seq as
amended 42 US.C.A. § 2000¢ et seq.; Fair
Labor Standards Act of 1938 § 6&d) as
amended 29 US.C A. § 206(d)

8. Federal Civil Procedure &8

District court would not reconsider its
prior determination ordering consolidation
of employment diserimination actions com-
menced by individual employee and by
Equal Employmént Opportunity Commis-



sion against same employer. as requested by
defendant which contended that its former
counsel failed to oppose plaintiff’s motion
for econsolidation in beliel that settiement
was imminent and that common questions
of law and fact embodied in actions were
insufficient to support prior determination
Civil Rights Act of 1964,
§ 701 et seq as amended 42 USCA
§ 2000¢ et seq.. Fair Labor Standards Act
of 1938 8§ 6(d) as amended 20 USCA
§ 206id), Fed Rules Civ.Proc. rule 42(a), 28
USCA

of vonsolidation

9. Federal Civil Procedure o=K5]

Voicing opposition to a motion to
amend s an improper mode through whicn
to raise objections as to legal adequacy of
contents of putative amendment

10. Federal Civil Procedure ==K}4

No harm or prejudice to plaintiffs
could result from granting defendant's mo-
tion for leave to file amended answer so as
to deny that district court had subject mat-
ter jurisdiction over employment diserimi-
nation action brought pursuant to Title VII
of Civil Rights Act of 1964 and equal pay
provisicns of Fair Labor Standards Act,
since district court could raise question of
subject matter jurisdiction sua sponte at
any point in proceedings. Civil Rights Act
of 1964, § 701 et seq. as amended 42 U S,
C.A. § 2000¢ et seq.. Fair Labor Stands “ds
Act of 1938, § 6(d) as amended 29 US.C.A
§ 206(d)

On Defendant's Motion for Partial
Summary Judgment

11. Federal Civil Procedure ==2557

On defendant’s motion for nartial sum-
mary judgment in employment discrimina-
tion action brought pursuant to Title VII of
Civil Rights Act of 1964 and equal pay
provisions of Fair Labor Standards Act, dis-
trict court had to view facts in light most
favorable to party opposing metion and
deny motion if a material issue of fact
remained. Fed.Rules Civ.Proc. rule 56, 2%
US.C.A; Civil Rights Act of 1964, § 701 et
seq. as amended 42 USCA. § 2000¢ et
seq.; Fair Labor Swndards Act of 1938,
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§§ 1 et seq., 6(d) as amended 29 USCA
§§ 201 et seq., 206(d).

12. Civil Rights =910

Appropriate work area relevant to hir-
ing practices of employer charged with em-
ployment discrimination ought to be that
from which work force reasonably should
be drawn, and one substantial consideration
under such a reasonableness test is area
from which employer's present work force
is actually drawn. Civil Rights Act of 1964,
§ 701 et seq. as amended 42 USCA
§ 2000¢ et seq., Fair Labor Standards Act
of 1938, §§ 1 et seq., 6(d) as amended 29
U.S.C.A §§ 201 et seq., 206(d)

13. Federal Civil Procedure &= 2557

Determination, in employment discrim-
ination action, as to “reasonableness” of
area from which work force is drawn gener-
ally should not be made on a motion for
summary judgment, particularly where case
is “large” and entry of summary judgment
is only partial. Fed.Rules Civ.Proc. rule 56,
28 US.C.A; Civil Rights Act of 1964, § 701
et seq. as amended 42 US.C.A. § 2000¢ et
seq.; Fair Labor Standards Aect of 1938,
§8 1 et seq, 6(d) as amended 29 US.CA.
§§ 201 et seq., 206(d).
14. Federal Civil Procedure =2557

In employment discriminatior action
brought pursuant to Title VII of Civil
Rights Act of 1964 and equal pay provisions
of Fair Labor Standards Act, material is-
sues of fact existed as to defendant employ-
er's allegedly diseriminatory policies with
respect to black entry into management
levels of defendant’s organization and prop-
er geographical area to be used to compile
work force comparison statistics, precluding
partial summary judgment in favor of de-
fendant. Civil Rights Act of 1964, § 701 et
seq. as amended 42 US.CA. § 2000¢ et
seq.;, Fair Labor Standards Act of 1938,
§§ 1 et seq., 6(d) as amended 29 US.CA.
§§ 201 et sey., 206(d).

On Mction to Reconsider

15. Federal Civil Procedure &=1593
Even if defendant's request in employ-
ment discrimination action for discovery of
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Chte as 76 F.R.D. 386 (1976)

materials concerning conciliation negotia-
tions were narrowly construed as a request
for an in camera inspection of all docu-
ments of plaintiff Equal Employment Op-
portunity Commission relevant to question
of whether EEOC had complied with its
conciliation termination procedures, dis-
covery would not be allowed, where infor-
mation sought was already within knowl-
edge of both parties and, with exception of
legal consequences, appeared to be undis-
puted. Civil Rights Act of 1964, § 701 et
seq. as amended 42 US.CA. § 2000¢ et
seq.; Fair Labor Standards Act of 1938,
§§ 1 et seq, 6(d) as amended 29 USCA.
§§ 201 et seq., 206(d).

16. Federal Civil Procedure #=1271

In light of more fully developed factual
record subsequently before district court in
employment discrimination action, defend-
ant's motion to reconsider that portion of
prior order allowing plaintiffs discovery as
to submanagement positions in defendant’s
affiliated stores, which order was based in
part on plaintiffs’ representation that they
were not given an opportunity to examine
applications of persons hired and not hired
by defendant, a representation which was,
at very least, a good faith error, would be
granted. Civil Rights Act of 1964, § 701 et
seq. as amended 42 US.CA. § 2000¢ et
seq.; Fair Labor Standards Act of 1938
§§ 1 et seq, 6(d) as amended 29 US.CA
§§ 201 et s v, 206(d).

Margie Pitts Hames and Mary Ann Ouk-
ley, Atlanta, Ga., Earl Harper, Jr., Gerald 8.
Kiel, Beverly G. Agee, E. E. 0. C., Atianta,
Ga, for plaintiff in Civ. A, No. 75 276A

Neal H. Rayl, Heyman & Sizemore, At-
lanta, Ga, R. Lawrence Ashe, Jr., Donald R.
Stacy, Kilpatrick, Cody, Rogers, McClatchey
& Regenstein, Atlanty, Ga., for defendant
in Civ. A. Nos. 75-276A and 75-1751A

Abner W. Sibal, Gen. Counsel, William L
Robinson, Associate Gen. Counsel, E. E. O.
C., Washington, D. C., Earl Harper, Jr,
Acting Regional Atty., Gerald S. Kiel, Asst
Regional Atty, Beverly G. Agee, Trial
Atty, E E. 0. C, Atlanta Regional Litiga-

tion Center, Atlanta, Ga., for plaintiff in
Civ. A. No. 75-1751A

ORDER

RICHARD C. FREEMAN, District
Judge

This is an action for discrimination in
employment brought pursuant to Titie V11
of the Civil Rights Act of 1964, 42 US.C.
§ 2000e and the Equal Pay provisions of the
Fair Labor Standards Act, 29 USC
§ 206(d). Plaintiffs pray for injunctive re-
lief, back pay, and other equitable relief
due to defendant’s alleged unlawful em-
ployment practices. The action is presently
before this court on: (1) plaintiffs’ motion
to compel production of certain documents;
(2) defendant’s motion for a protective or-
der; (3) defendant’s motion to compel pro-
duction of certain documents; (4) defend-
ant’s motion to vacate the order of consoli-
dation; and (5) defendant’s miotion for
leave to file an amended answer. The in-
stant motions will be considered seriatim.
At this juncture, a brief review of the sal -
ent facts is appropriate

Plaintiff Haykel, the original charging
party, alleges that she was denied promo-
tion into a senior sales posilion or into a
management training program when males
with less seniority and experience were so
promoted. Plaintif{ allegedly discussed her
situation  with defendant’s management
several times, but received no satisfactory
explanation of the defendant’s failure to
promote her to a higher position.  Firally,
on July 14, 1972, plaintiff filed a charge of
discrimination with the Equal Employment
Opportunity Commission [hereinafter the
“"EEOC”) Thereafter, on July 19, 1972,
plainuff was terminated purportedly be-
cause of a personality clash between plain-
tuff and a male employce. Plaintiff fol-
lowed the appropriate administrative chan-
nels and finally filed suit in this court on
February 14, 1975

Plainuiff EEEO.C., which had investigat-
ed and conciliated plaintiff Haykel's claim,
brought an independent action in this court
against defendant G.F L. Furniture Leasing
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Co. [hereinafter “G.F.L."] on February 14,
1975. Plaintiff EE.O.C. alleged inter alia’
that G.F.L. had engaged in discrimination
on the basis of race and sex with respect to
its hiring and promotional policies

On October 6, 1975, the EEOC. moved
to consolidate its action and plaintiff Hayk-
el's individual action. Defendant’s counsel
obtained several extensions of time within
which to respond to plaintiff’s motion, but
never in fact filed such & response. De-
fendant now conts - that his failure to
respond was duc ‘« what he believed to be
the imminent settlement of this action. in
any event, on March 10, 1976, this court
ordered plaintiff Haykel's action and the
E.E0O.C. action to be consolidated

PLAINTIFFS' MOTION TO
COMPEL PRODUCTION

(1] Plaintiffs move this court to require
defendant to produce certain documents
pertaining to applications and/or personnel
files of employees, applicants and ex-em-
ployees employed by defendant in subman-
agement posit. .ns at defendant’s affiliated
stores in Nashville, Chicago, Corpus Christi,
and Houston. Plaintiffs contend that the
scope of this suit should include submanage-
ment positions at the non-Atlanta facilities.
Moreover, plaintiffs aver that their initial
discovery efforts have revealed that de-
fendant's allegedly discriminatory conduct
in its personnel selection in Atlanta has had
certain prenumbral effects in submanage-
ment as well as management level jobs in
defendant’s non-Atlanta facilities. Finally,
plaintiffs argue that since defendant selects

I. In pertinent part the EEOC s complaint
stated that. “[de. adant's]) unlawful practices
include but are not himited to the ‘ollowing

(a) Faiing to hire because of race;

(b) Failing to promote because of sex,

(c) Failing to hire because of sex,

(d) Discharging females because of their sex;

(e) Failing to train because of race and sex,

(N Maintaining race and sex segregated job
classification(s),

(g) Faling and refusing to take appropriate
affirmative action to eliminate its discrnimi
natory employment policies and practices
and to correct the effects of past discrimi-
nation against blagkes and females

the “branch” managers at the Atlanta facil-
ity, discriminatory conduct at ihe branch
facilities is attributable to personnel deci-
sions made at its home office in Atlanta

Defendant in turn argues that the EEO
C.'s investigation only concerned the Atlan-
ta facility and that plaintiffs now seek to
extend the scope of this action improperly
after the time for such expansion has
passed. Moreover, defendant vigorously
contends ? that each oi defendant’s stores
make their own hiring and firing decisions
without formal or informal advice from the
Atlanta store. Therefore, on the authority
of Joslyn Dry Goods v. Equal Employment
Opportunity Commission, 483 F.2d 178 (10th
Cir. 1973), defendant argues that limitation
of discovery to the Atlanta facility is appro-
priate

[2] At the outset, it is important W note
that plaintiffs’ requested discovery present-
ed some rather unusual circumstances. It
is well settled in this eircuit that the E.E.
0.C. may expand the scope of an action
beyond the parameters of the original
charge. Sanchez v. Standard Brands, Inc.,
431 F.2d 455 (5th Cir. 1970) (scope of judi-
cial complaint is limited to scope of Equal
Employment Opportunity Commission in-
vestigation which can reasonably be expect-
ed to grow out of a charge of discrimina-
tion). However, the instant action presents
the question of whether information may
be discovered at the litigation stage con-
cerning purportedly independently operated
facilities belonging to the defendant when
no clear mention? has been made of those

2. Defendant supports these contentions with
the affidavit of Mr. Millard Coghlan, President
of GFL

3. The onginal charge only mentioned the At
lanta facility. In addition, the ongmna! EEOC
complaint in pertinent part stated that the com
pany “has intentionally engaged in unlawful
employment practices at its Atlanta facility
However, in its prayer for relief, the EEOC
requested that the court order the company to
refrain from given activity. Therefore, the
question of whether the EEOC. intended to
proceed against the company as a whole or
only against the Atlanta facility remains some
what unclear
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facilities at the investigation, conciliation,
or pleading stages of the administrative/ju-
dicial process.

[3] While it is clear that the Fifth Cir-
cuit Court of Appeals has encouraged liber-
al discovery in Title VII actions, see, e. g,
Georgia Power Co. v. E. E. 0. C, 412 F.2d
462 (5th Cir. 1969), Burns v. Thiokol Chem-
ical Corp., 483 F.2d 300 (5th Cir. 1973), it is
equally clear that the material sought must
comport with the traditional discovery no-
tions of relevancy and must not impose an
undue burden upon the responding party
See G. Cooper, H. Rabb, and H. Rubin, Fair
Employment Litigation (1975).

In a case very similar to this one, the
Tenth Circuit Court of Appeals held on
relevance grounds that the EEO.C. was
not entitled to discover certain information
about six other stores in defendant’s chain
when the charging party allegedly had been
discriminated against by the seventh store
and the plaintiff could not refute defend-
ant’s affidavit stating that there were no
central personnel files or chain-wide hiring
policies common to all the stores. Joslin
Dry Goods Co. v. Equal Employment Op-
portunity Commission, 483 F.2d 178 (10th
Cir. 1973). While we do not disagree with
the reasoning in the Joslin decision, there
are certain  distinguishable facts herein
which make Joslin inapposite. In the in-
stant action there is some evidence that
salary records arc centrally held by the
Atlanta facility and that the Atlanta facili-
ty is responsible for appointing managers of
the outlying stores. Notwithstanding Pres-
ident Coghlun's somewhat conclusory affi-
davit, these factors tend to suggest infor-
mal involvement if not “policy making” by
the Atlanta office. At a minimum, the
EFE.0OC. should be entitled to conduct dis-
covery so as to be I a position to controvert
defendant’s “no central policy making” alle-
gation. Accordingly, we conclude that the
documents which the EE.O.C. requests are

4. In pertinent part, this section provides that
In connection with any investigation of a
charge filed under section 2000¢ 5 of this
title, the Commussion or its designated repre
sentative shall at all reasonable times have
access 10, for the purposes of examination,

Cite as 76 F.R.D. 386 (1976)

relevant. Foster v. Boise Cascade, Inc., 10
FE.P. 1287 (S.D.Tex.1974) (discovery as to
nationwide corporate structure of defend-
ant was proper because evidence of discrim-
ination would justify the granting of an
injunction to cover the breadth of geo-
graphically proved discrimination and be-
cause there was evidence of transfer of
managerial personnel between defendant’s
plants); Brennan v. J. M. Fields, Inc., 488
F.2d 443 (5tk Cir. 1973).

[4-6] In addition, we believe that the
burdensomeness question bears brief consid-
eration. Since pertinent portions of de-
fendant's records are not kept in one loca-
tion, production of the documents which
plaintiffs request may be somewhat bur-
densome even though the total number of
people employed by defendant only num-
bers seventy. In order to avoid any undue
burden, it is appropriate for defendant to
simply produce the relevant documents for
inspection at the respective branch loca-
tions. See Rule 33c), Fed RCiv.P,; 42
U.S.C. § 2000e 8(a)* Furthermore, the de-
fendant is entitled to a protective order
prohibiting the E.EO.C. from distributing
material outside the agency during the
pendency of this litigation and requiring
the EEO.C. to return all documents and
copies of documents discovered under this
order at the close of the instant litigation
Chrysler Corp. v. Schlesinger, 412 F.Supp.
171 (D.C.Del.1976). Finally, to the extent
that as a result of such discovery the E.E.
0.C. should desire to broaden the scope of
the instant litigation, it would be incumbent
upon the EEOC. to first conciliate addi-
tional claims and, thercafter, seek leave of
court to amend the complaint sub judice.
Sce generally, Equal Employment Opportu-
nity- Commission v. Federated Mutucl In-
surance Company, C.A No.75-1925A
(N.D.Ga. Sept. 29, 1976, O'Kelley, J)). Aec-
cording!y, with the reservations herein-

and the night to copy any evidence of any
person being investigated or proceeded
against that relates to unlawful employment
practices covered by this subchapter and is
relevant to the charge under investigation
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above expressed, we hereby GRANT plain-
tiffs’ motion to compel the production of
documents and GRANT defendant’s motion
for a protective order.

DEFENDANT'S MOTION TO COMPEL
PRODUCTION OF CERTAIN
DOCUMENTS

[7] Defendant seeks to discover all con-

ciliation material in the EEO.C. file. De-

¥

"

3 L

fendant supports iIts motion by arguing: (1)
that the material in question is not privi-
leged in cvidentiary terms; and (2) that
defendant does not seek judicial review con-
cerning the conciliation negotiations but
rather seeks information concerning the
Commission's alleged failure to comply with
its own regulations. See 29 C.F.R. § 1601.-
23. The plaintiffs argue inter alia: (1) that
disecvery must be confined te whether the
Commission attempted conciliation and
whether it was unable to obtain an agree-
ment acceptable to it; (2) that conciliation
efforts are privileged and inadmissible as
evidence; and (3) that the Commission's
determination that it cannot procure a con-
ciliation agreement is not subject to judicial
review

The defendant cites two cases as being
central to the proposition that conciliation
material is discoverable; however, H. Kes-
sler and Company v. Equal Employment
Opportunity Commission, 472 F.2d 1147 (5th
Cir. 1973) is clearly inapposite. In Kessler
the Court of Appeals held that factual in-
formation concerning the merits of a
charge was disclosable to the parties prior
to the commencement of litigation for the
purpose of allowing the parties to fully
assess the merits of their relative positions
in light of all the evidence which had been
compiled  The policy reasoning behind this
holding has little application to the instant
situation in which after the election to com-
mence litigation has already been made, one
party seeks to discover all availabl materi-
al concerning conciliation negotiatiuns.

The second case on which defendant
places considerable weight is likewise inap-
posite. In E E. 0. § v. Raymond Metal
Products Co., 530 F.2d 590 (4th Cir. 1970),
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the court held inter alia that the Commis-
sion was obligated to give the employer
“one last chance” to conciliate before break-
ing off negotiations. The instant plaintiffs
do not seem to contest the correctness of
that proposition. See 29 C.F.R. § 1601.23.
Moreover, defendant seems to have suffi-
cient information to establish the alleged
violation by the Commission of this rule
without discovering additional wmaterial.
However, the availability of discovery must
not turn upon this court’s evaluation of the
strength of the parties’ positiors upon the
merits. Rather, we believe that plaintiffs’
arguments give us ample reason to deny the
instant motion

Plaintiffs argue with some force that
conciliation negotiations should not be sub-
ject to discovery since discovery of this ma-
terial would destroy the openness and infor-
mality of the conciliation process and chill
the interest of future litigants in undertak-
ing good faith conciliation negotiations. E.
E. O. C. v. DuPont Co., 9 F.EP. 297 (W.D.
Ky.1974); E. E. 0. C. v. Griffin Wheel
Company, 360 F.Supp. 424 (N.D.Ala.1973).
Plaintiff’s arguments in this respect are
meritorious. Defendant’s requests for all
information concerning conciliation negotia-
tions in effect inquires into the substance of
those negotiations, thereby raising the pos-
sibility of producing chilling effects in sub-
sequent conciliation efforts. We can con-
ceive of no purpose which would be served
by allowing discovery concerning substan-
tive aspects of conciliation negotiations ex-
cept permitting one party to improperly
gain access to inter-office menioranda and
other confidential information. Moreover,
even if defendant posited a request for ma-
terials dealing purely with the procedural
aspects of econciliation negotiations, (i. e.
compliance with applicable statutes of limi-
tations) it would seem that discovery would
accomplish little since defendants would
have almost as much access to this informa-
tion as would plaintiffs. Therefore, while
we cannot say that any discovery request
which defendants might make concerning
conciliation negotiation material would be
denied a fortiori, we must conclude that the
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instant request is overbroad and unsup-
ported by relevant case authority. Accord-
ingly, for the reasons hereinabove ex-
pressed, defendant's motion to compel pro-
duction of all material concerning concilia-
tion negotiations is hereby DENIED.

DEFENDANT'S MOTION TO VACATE
THE ORDER OF CONSOLIDATION

[8] Defendant requests this court to va-
cate the order of consolidation entered on
March 9, 1976, for two reasons. First, de-
fendant contends that its former counsel
failed to oppose plaintiff E.E.O.C.'s motion
for consolidation after procuring four ex-
tensions of time in which to answer, be-
cause counsel felt that a settlement 'was
imminent. Second, defendant arrues that
the common questions of law anc Tact em-
bodied in these two actions are insufficient
to support this court's determination that
consolidation was proper. See Rule 42(a),
Fed R.Civ.P. After careful consideration,
we see no reason to reconsider our determi-
nation that consolidation was warranted
under Rule 42(a), and, accoraingly, defend-
ant’s motion to vacate the order of consoli-
dation is hereby DENIED

DEFENDANT'S MOTION FOR LEAVE
TO FILE AN AMENDED ANSWER

[9,10] Defendant moves this court to
allow defendant to amend its answer so ¢s
to deny that this court has subject matter
Jurisdiction over the instant action. Plain-
tiffs in turn argue the merits of the defense
sought to be added by amendment. It is
well settled that voicing opposition to a
motion to amend is an improper mode
through which to raise objections as to the
legal adequacy of the contents of the puta-
tive amendment. See generally, C. Wright
and A. Miller, Federal Practice and Proce-
dure, § 1484 at 420 (1971). Moreover, leave
to amend is freely granted in federal court.
Foman v. Davis, 371 U.S. 178, 83 S.Ct. 227,

I. In support of this argument defendant
presents census information pertaining to the
Atlanta Standard Metropolitan Statistical Area
(SMSA) which it compares with hinng data
con piled by the company Defendant’s figures

Che as 76 F.R.D. 386 (1876)

9 L.Ed.2d 222 (1962). Certainly, no harm or
prejudice to the plaintiffs could result from
granting the amendment since this court
may raite the question of subject matter
jurisdiction sua sponte at any point in the
proceeding. In light of the foregoing, de-
fendant's motion to amend its answer is
hereby GRANTED.

In sum, this court has today: (1)
GRANTED plaintiffs’ motion to compel
production of certain documents at their
present sitns; (2) GRANTED defendant's
motion for a protective order; (3) DENIED
defendant's motion to compel production of
certain documents; (4) DENIED defend-
ant's motion to vacate the order of consoli-
dation; and (5) GRANTED defendant's mo-
tion for leave to file an amended answer.

IT IS SO ORDERED.

ORDER

This is an action based on discrimination
in employment brought pursuant to Title
VII of the Civil Rights Act of 1964, 42
U.S.C. § 2000e and the Equal Pay provisions
of the Fair Labor Standards Act, 29 US.C.
§ 206(d). Plaintiffs pray for injunctive re-
lief, back pay, and other equitable relief
due to defendant’s allegedly unlawful em-
ployment practices. The action is presently
before this court on (1) defendant’s motion
for partial summary judgment with respect
to hiring and (2) defendant's motion to =»-
consider this court's order of December 16,
1976. These motions will be considered se-
riatim

DEFENDANT'S MOTION FOR PARTIAL
SUMMARY JUDGMENT

[11-14] The gravamen of defendant's
argument is that it is entitled to partial
summary judgment on the racial diserimi-
nation in hiring charge since the percentage
of blacks in the defendant's work force
exceeds the percentage of blacks ir the
labor force in the suirounding area’ Ac-

show that while blacks . ~=prised about 21 7%,
of the relevant population in 1970 and 21.1%, of
the relevant population in 1975, 23 4% of the
persons hired by defendant were black.
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cordingly, defendant asserts that systematic
discrimination against blacks does not exist
as a matter of law. Robinson v. Union
Carhide Corp., 538 F.2d 652 (5th Cir. 1976).
Plaintiffs respond with a three-fold argu-
ment. First, plaintiffs contend that once
black employee turnover is taken into
aceount, the statistics reveal that very few
black employees were left on the payr~’: at
any given point in time. Second, piaintiffs
contend that since blacks were hired into
menial hourly positions, there was discrimi-
nation in hiring with respect to entry levels
higher in the organization. Third, plain-
tiffs argue that the hiring area relevant to
the instant action is the Atlanta-Fulton
County arca

Plaintiffs’ former argument initially ap-
pears to have some merit. Defendant, how-
ever, contends that Robinson v. Union Car-
bide Corp., supra, demands that this argu-
ment be rejected. In Robinson, the Court
of Appeals examined the hiring statistics
which were scrutinized by the district court
and concluded that since the percentage of
blacks kired by the company exceeded the
percentage of blacks in the relevant work
force, the districi court was warranted in
concluding that Union Carbide did not en
gage in discriminatory hiring practices.
Union Carbide’s promotional practices, how-
ever, were considered to embody a distinct
category of potential discrimination upon
which the appellate court reached a con-
trary resuit.

It might be argued that the category of
discrimination denoted discrimination in
“hiring” is only meaningful if we view the
act of hiring as suggesting an intention to
retain a person in a given position for some
finite period of time. If a black is fired

2. Plaintiffs contend that while defendants hir-
ing statistics suggest that their organization is
23 4%, black, turnovers transform those statis
tics, with the result that only 4 of the 22 Atlan-
ta employees (18%) are in fact black

3. Perhaps the most basic distinction between
Robinson and the instant action is found in the
scope of review applied to the two actions
Robinson came to the Court of Appeals after a
trial on the merite helow  Therefore, 1 - appel
late court was examifiing what plaintiffs had in

from a position and another black is hired
to that position, there is no increase in black
employment within the firm even though
hiring statistics would suggest that the or-
ganization had retained an additional black
employee. In these circumstances “per-
centage statistics, standing alone, [would]
‘a1l 10 convey the full picture.” Jones v.
Tri-County Electric Cooperative, Inc., 512
F.2d 1 at 2 (5th Cir. 1975). If defendant’s
facility were in fact a revolving door? with
respect to black employees, then the dis-
crimination in promotion or training
charges might be inadequate to deal with
the probiem since black employees might
not be in the organization long enough to
be under serious consideration for training
or promotion. Nevertheless, it would ap-
pear that Robinson might preclude denial of
the instant motion for summary judgment
on the basis of the forgoing argument.
While there are certain features which dis-
tinguish Robinson from the instant action®
we believe on balance that Robinson repre-
sents the sense of the law in this circuit.
Therefore, we must conclude that plaintiffs’
former argument against entry of partial
summary judgment is unpersuasive. Ac-
cordingly, we must examine plaintiffs’ oth-
er contentions.

Plaintiffs’ second argument is that since
blacks were hired into menial hourly posi-
tions in defendant’s organization, there was
discrimination in hiring with respect to the
higher entry levels into the organization.
Defendant again argues that the question
presented by this motion is discriminatior
in “hiring” and that Robinson concludes
that question. In this instance, we are un-
able to agree with defendant’s contention
since Robinson fails to address the thrust of
plaintiff’s contention that defendant is dis-

fact proven. In the instant action, we must
view the facts in the light most favorable to the
party opposing the motion (plaintiffs) and deny
the instant motion if a material issue of fact
remains. See Rule 56, Fed R Civ P. Construed
in the latter sense, we are not certain that
Robinson creates an irrebuttable presumption
of no discrimination upon a proffer by defend-
ants of statistics such as those prese- *ed in the
instant action. See generally, Ochoa v. Mon
santo Company, 335 F.Supp. 53 (S.D Tex.1971)
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criminating with respect to entry into the
organization at different levels® (e. g. at
management as opposed to line levels)’
While we believe that plaintiffs have suc-
ceeded in raising a material issue of fact
with respect to discrimination in hiring at
the higher levels in defendant's organiza-
tion, we need not rest our decision upon
that ground alone.

Plaintiffs’ third argument is that the la-
bor force relevant to defendant's hiring
practices is the Fulton County—City of At-
lanta area, see Parham v. Southwestern
Bell Telephone Co., 433 F.2d 421 (8th Cir.
1970); see also, Chance v. Board of Examin-
ers, 330 F.Supp. 203 (S.D.N.Y.1971) (general
population comparisons rejected where jobs
in question—school supervisory positions—
were relatively sophisticated) rather than
the wider Atlanta Metropolitan area which
defendant posits. See Taylor v. Safeway
Stores, Inc., 365 F.Supp. 468 (D.Colo.1973)
(Standard Metropolitan Statistical area
used). According to plaintiff's statistics,
blacks represent 36.52% of the civilian labor
force in Fulton County and 47.90% of the
civilian labor force in Atlanta proper
Therefore, plaintiffs argue that defendant’s
hiring statistics in fact demonstrate that
blacks are underrepresented in defendant’s
organization

It is extremely difficult to determine the
appropriate labor pool area on purely an a
basis® Rather, “the appropriatc
work area ought o be that from which the
work force reasonably should be drawn”
G. Cooper, H. Rabb, and H. Rubin, Fair
Employment Litigation, at 84 (1975). See
also J. de J. Pemberton, Equal Employment
Opportunity—Responsibilities, Rights &

priori

4. For instance, even if in Robinson’s terms
there was no discnmination with respect to
entry into the firm in general, or with respect
to promotion, there still might be discrimina
tion with respect to biack entry into the higher
organizational levels

5. For example, plaintiffs argue that while there
were |1 vacancies for manager-trainees and 17
vacancies 1n sales and secretanial positions be-
tween 1964 and 1976, all of those positions
were filled by whites

HAYKEL v. GF.L. FURNITURE LEAS. CO.
Citeas 76 F.R.D. 386 (1976)
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Remedies, at 235 (1975). One substantial
consideration under such a reasonableness
test would, of course, be the area from
which defendant's present work force is
actually drawn. In any event, a determina-
tion as to “reasonableness” generally should
not be made on a motion for summary
judgment, see generally, 10 C. Wright and
A. Miller, Federal Practice and Procedure,
§ 2729 (1971) (summary judgment rarely
granted in negligence action), particularly
where the case is “large” and the entry of
summary judgment is only partial. See
generally, 10 C. Wright and A. Miller, Fed-
eral Practice and Procedure, § 2732 (1971).

In sum, we believe thai material issues of
fact remain at least with respect to: (1)
defendant’s allegedly diseriminatory policies
with respect to black entry into manage-
ment levels of defendant's organization;
and (2) the proper geographical area which
should be used to compile work force com-
parison statistics. Accordingly, for the rea-
sons hereinabove expressed, defendant's
motion for partial summary judgment with
respect to defendant's allegedly discrimina-
tory hiring practices is hereby DENIED

MOTION TO RECONSIDER

Defendant also moves this court to recon-
sider its order of December 16, 1976, insofar
as it ordered (1) that defendant’s motion to
compel production of “all conciliation mate-
rial” in the EEOC files be denied; and (2)
that plaintiff's motion to compel production
of records concerning submanagement posi-
tions at defendant's affiliated locations be
granted. These rulings will be addressed
seriatim

6. The debate as to the geographical area which
1s relevant for statistical companson purposes
1S a recurring one  As one author notes “Lijt
is usually to the advantage of a defendant in an
urban area to prefer Standard Metropolitan
Statistical area (SMSA) data over city popula-
tion fligures because predominantly white sub-
urbs reduce SMSA minonity group percentages
On the other hand, an emplover located in a
suburban area will usually prefer localized
data, rather than that for SMSA " G. Cooper,
H Rabb, and H. Rubin, Fair Employment Lit:
gat:on, at 84 (1975)
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(15]) In the first instance, defendant
—————

now argues that what it reallv requested
was @ narrow in camera_inspection of all
EEOU documents relevant to the question
of whether plainuff EEOC had _in f{act
proporls compelwithits conciligtion ter-
mination procedures. See 29 C.F.R. § 1601.-
T ol soqTowover, even if we construe
defendunt’s original request this narrowly,
we conclude that it may not be granted
The only legally operative information rele-
vant to the termination of conciliation issue

would be agency rules and procedures and
the uming and content of the termination
of conciliation letters that were issued
This information is already within the
knowledge of both parties and, with the
exception of the legal consequences which
attach thercto, appears to be undisputed.
Morcover, to the extent that defendant’s
request might seek any information which
[“Might touch on the substance of conciliation
negotiations, it is improper. As we noted in
our previous order, “discovery of this mate-
rial would destroy the openness and infor-
mality of the conciliation process and chill
the interest of future litigants in undertak-
ing good faith conciliation negotiations.”
= EEOC v. Avon Products, Inc, C.A. No.75
17214, (N.D.Ga. Jan. 14, 1977) (Henderson,
C. J.); EEOC v. Dupont Co., 9 F.EP. 297
(W.DKy., 1974); EEOC v. Griffin Wheel
Company, 360 F.Supp. 424 (N.D.Ala.1973).
Accordingly, for the reasons hereinabove
expressed, defendant’s motion to reconsider
this court’s order denying defendant’s mo-
tion to compel production of certain concil-
iation materials in the EEOC's files is here-
by DENIED

{16] Defendant also requests that this
court reconsider the portion of our order
allowing plaintiffs discovery as to subman-
agement positions in defendant’s affiliated
stores. In part, our decision was based on

7. At page 2 of Plaintiffs’ Memorandum In Op-
position to Defendant’s Motion for Reconsider-
ation of the Court's Order of December 17,
1976, “plantiff advises this cour. that its previ-
ous review of applications of persons not hired
at submanagement positions in affiliated stores
was solely for the purposes of settiement and
not in order to pregye the case for tral”

plaintiffs’ representation that they had “not
been given [an] opportunity to examine the
applications of persons hired and not hired
by defendant.” It now appears that this
representation was, at the very least, a
good faith error, since plaintiffs have en-
tered into certain stipulations with opposing
counsel which have yielded a good deal of
information concerning defendant’s affili-
ates. In addition, plaintiffs’ own bnef re-
veals that they have previously been afford-
ed access to certain data concerning sub-
management positions at affiliated stores?
Also, defendant has now agreed to answer
56 interrogatories which were previously
objecied to and which bear on the question
of defendant’s employment practices at its
affiliates. Moreover, careful scrutiny of
plaintiff EEOC's complaint suggests on bal-
ance that it intended to lodge the instant
action against defendant’s Atlanta facility *
In light of the more fully developed factual
record now before this court, we believe
that defendznt's motion to reconsider is
well founded. Accordingly, defendant’s
motion to reconsider is hereby GRANTED
as to the portion of this court’s order grant-
ing plaintiff’s motion to compel the produc-
tion of documents concerning submanage-
ment positions at defendant’s affiliated
stores.

In sum, this court has today: (1) DE-
NIED defendant's motion for partial sum-
mary judgment; (2) DENIED defend2nt’s
motion to reconsider this court's order of
December 16, 1976, denying defendant’s
motion to compel production of certain doc-
uments concerning conciliation negotiations
presently in plaintiff EEOC's files; and (3)
GRANTED defendant’s motion to reconsid-
er this court’s order granting plaintiffs’ mo-
tion to compel production of certain docu-
ments relative to defendant’s employment

8. Thc operative portion of plainuff EEOC's
complaint appears to be paragraph 7 wherein it
is stated that “Since July 2, 1965, and continu-
ously up until the present time, the company
has intentionally engaged in unlawful employ-
ment practices at its Atlanta facility, in viola-
tion of Section 703 of Title VII of the Civil
Rights Act of 1964
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practices at submanagement levels in de-
fendant’s affiliated stores.

IT IS SO ORDERED.

Albert KAUFMAN, Plaintiff,
v.

Mary Wells LAWRENCE, Charles Moss,
Richard T. O'Reilly, John V. Burns,
Frank G. Colrar, Frederick L. Jacobs,
Barry E. Loughrane, Martin Stern, Stan-
ley G. Dragoti, Warren J. Kratsky, Ar-
nold M. Grant, Troy V. Post, Emilio Puc-
ci, Catharine Gibson, E. Donald Challis
and Wells, Rich, Greene, Inc., Defend-
ants.

No. 74 Civ. 5081 (RLC).

United States District Court,
S. D. New York.

June 23, 1977

Common stock owner, who had ten-
dered shares pursuant to corporation’s ex
change offer, brought action on behalf of
himself and all other holders of stock, ex-
cept those who were directors or officers of
corporation, and sought right to prosecute
action as class action. The District Court,
Robert L. Carter, J., held that: (1) al-
though, following denial of motion for pre-
liminary injunction, stock tender offer was
consummated, case was not moot and mo-
tion for class action determination was via-
ble, and (2) class action was proper, where
putative class consisted of approximately
2000 members dispersed throughout the
United States, common questions of law
and fact existed, test of typicality was met,
putative class was fairly and adequately
represented by plaintiff and class counsel,
common questions of law and fact predomi-
nated over any questions affecting individu-
al members of putative class, and class ac-

tion was superior to series of individual
SUILS.

Order accordingly

1. Federal Civil Procedure &= 187
Injunction =22

Although, following denial of motion
for preliminary injunction, stock exchange
offer was consummated, case was not moot
so as to prevent granting of alternative
mandatory injunctive relief, where there
had been no trial on merits; thus issues
raised in complaints retained their vitality
and motion for class action determination
was viable. Fed Rules Civ.Proc. rule 23(a),
(a)(1), (b)3), 28 US.CA.

2. Federal Civil Procedure =163

Numerosity test for class action was
met, where putative class consisted of ap-
proximately 2,000 members who were dis-
persed throughout United States, making
joinder impractical. Fed.Rules Civ.Proc.
rule 23(a), (a)(1), (bX3), 28 US.C.A

3. Federal Civil Procedure &= 187
Common questions of law and fact req-
uisite for class action under federal rule
were met by allegations that schemes and
devices had been utilized by defendants to
lefraud public stockholders of corporation
and that defendants had madc false and
misleading statemerts or withheld material
facts from public stockholders in making
exchange offer and solieiting acceptance by
swekholders, so that a factual and lega!
nexus linking all members of the putative
class was formed. Fed.Rules Civ Proc. rule

23(a)2), 28 US.CA.

4. Federal Civil Procedure =165

Claims assertead met test of typicality
for class action purposes, where case in-
volved general course of conduct by defend-
ants affecting all members of putative
class. Fed.Rules Civ.Proc. rule 23(aX3), 28
US.CA.

5. Federal Civil Procedure &= 187
Putative class was fairly and adequate-

ly represented by plaintiff and class counsel

for nurposes of maintaining class action,

N TIMEe .
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R1S v. CONN GENERAL INSURANCE CORP

CONN. GENERAL
INSURANCE CORP

U.S. District Court
District of Connecticut

CIVIL RIGHTS ACT OF 1964

Parent holding compa-

-Notice of right to sue — Delega 1
t

risdiction of

i

tion against em

ver, in view of an
other federal di ¢! court's decisiul
in Stone v. EDS. Federal Corp. 15
FEP Cases 212

~—Class action — Class representa-
tive » 108753

Black individual who is not colleog

! te and who has brought Titl
VIl \ wction at t ployer mo
O { esent {\.’l«ix' i
] ! or who bl 108, sinet
he is not represent that cla

Class action — Former employee
P 108.5532

Biack former employee may repre
cnt blucks current employed in hi
Title VII class action against employ-
er. even though he has not worked
lor employer for two years. since he
i tartly resign but instead
ntarily terminated

~—Abstention » 108.693
Federal district court will not
taun from proceeding with indi

.t

uon again

er, o identical ¢

individual with state FEP agency
| 1. conciiiation stage abstention
octrine  applie vhere state court

deei n ol unsettied gquestion of stats

A ould obviate necessity for fed-
ttional decision. but state
law is irrelevant in present case, and
federal-court claim is predicated unon
ederal statute as opposed to U.S. Con-
stitution

onetit

—Stay of proceedings » 108 7333
Stav of further proceedings In in
dividual's Title VII action acainst em-
ployer would be inappropriate, despi
pendency in conciliation stace before
tate FEP agency of identical elaim
individual, since there is nothing
to indieate that stay of proceedines
would ecither impede or facllitate fur-
" )
.
’

'
o

evel, and ther

aer action on state v
3

hat conceili

'
!
Is nothing to sugge
tion efforts on fec level would be
i
1

vy more fruitful } those already
undertaken on state level

~Discovery — Subpoena duces tec-
am — Privileges » 1088106 ™ 108 8168
Fmplover sued by Individual undey
Fitle: VII is not entitled o have
Grashie hivi subpoena duces
materials involv
ng empl tiations with state
EP agency EEOC and all in-
nal office memoranda reeardine
discussion of e¢asge despite contention
that some or all of information soncht
Is eilher protected attorney-client
privilege. is work product, or would

tecum seeki

nadmissible. Documents sought
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The motion for a prelin ry i
junction is denied
SO ORDERED

FEOC v, du PONT CO

U.S. District C~urt,
Western District of Kentucky

EQUAL EMPLOYMENT OPPOR-
TUNITY COMMISSION v. E I du
PONT NEMOURS & COMP
INC nd NFOPRENE CR
UNION, No. 7874-B January

CT OF 1961
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TFEDP Cases 976 EEOC v. du PONT CO
Md., 1973
‘heel Co ; 6

—Pleading — Names of charging
parties — Underlying allegations
P 108.52

question in
ucts, Civ. Ac-
WD Tenn, 1973
v Brown found taat
in that suit, which
agraphs 8 and 9
were suf-

1 in ~ ronr
ded “a general
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to reauirements of Rule 8
For the {oregoing reasons, the
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ORDERED
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Rule 12 motion is overruled
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UNITED STATES OF AMERICA
FEDERAL ENERGY REGULATORY COMMISSION

cr‘
-

Black Marlin Pipeline Company ) Docket No. CP75-93 (Remand)

PRESIDING ADMINISTRATIVE LAW JUDGE'S ORDER
RULING ON PRIVILEGE ISSUES

(October 18, 1979)

Participants in this investigation proceeding have
found themselves at loggerheads over the privileged status
of certain documents. The Commission Staff sought to obtain
the documents, through discovery, from Black Marlin Pipeline
Company and Union Carbide Corporation, two of the respondents.
In all, about 1,200 documents were the subject of claims of
privilege. Negotiations resulted in a waiver by the Staff
of its discovery demands for some documents and a with-
drawal, by the respondent companies, of their claims of
privilege as to other documents. As a result, the' status
of about 150 documents remains at issue.

A procedure for resolving the disputes was proposed
in a joint motion filed August 30, 1978. The Commission
Staff, Black Marlin, and Union Carbide suggested in the
motion that the disputes could be distilled into 13 cate-
gories; the first of which were categorized as "pure
questions of law." The resolution of each of the "pure
questions of law," it was specified, would Jdispose of the
issue of the discoverability of all documents governed by
the question. It was agreed that the determinaticn of each
question would be made on the basis of memoranda of law and
review of one or mors "representative" documents selected
by the parties and submitted for in camera inspection and
consideration. If resolution of the legal issue presented
was not deemed dispositive of the discoverability of the
"representative" document or documents, it was agreed that
the discoverability of the document or documents (as well
as all other documents falling in the category) wculd be
based upon the applicable law as agglied to the-face of the
document or documents presented. e two remaining issues,
Nos. 12 and 13, were to be resolved on the basis of the
documents submitted and the issue cited. ey were termed
"combined issues of law and fact." The parties stipulated
that, in their judgrent, these latter issues could "be
resolved on the face of the documents without taking
evidence." '
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On September L, 1979, the joint motion was granted,
in an order which also approved the schedule suggested
therein for the submission of briefs and memoranda on the
law. All jarties have filed such memoranda, and the issues
are now rape for ruling on the merits. The issues as
framed by the parties, and the Presiding Judge's disposition
of those issues, follow.

overed by the attorne [Tent DIivileg:
t does not contain acts

i eged
Eﬁown oﬁIv t0 the cI;ent?

Black Marlin contends that the attorney-client privilege

giotects all of a client's confidential communications to

s attorney from disclosure, and is not restricted to
communications of confidential n"facts" or information.
Black Marlin primarily relies on Tn Re Ampicillin Antitrust
Litigation, 81 F.R.D. 377 (D.D.C. 1578), wherein the court
held that "the [client-to-attorney] communication need not-
be of confidential information for the privilege to apply.
Instead, . » « a client communication is privileged if it
was made with the intention of con jdentiality. « « " Ide
at 388 (Citations omitted; emphasis in original). Staff,
on the other hand, cites Mead Data Central, Inc. v. U. S.
Devartment of Air Force, . 242 .Ce Cir. 1977 or
the proposition that the privilege apglies only to confidential
communications containing confidential information provided
by the client:

The privilege does not allow the withholding of
documents simply because they are the product’
of an attornmey-client relationship. « « « It
must also be demonstrated that the information
is confidential. If information has been or is
later shared with third parties, the privilege
does not apply. I1d. at 253 (Citations omitted).

These cases are not jrreconcilable. The court in
Ampicillin distinguished the Mead holding on the ground
That the court was there addressin§ the role of the attormey-
client privilege in an Exemption Five claim arising under
the Freedom of Information Act (FOIA), 5 U.S.C. 552(b)(5).
The Ampicillin court specifically noted that FOIA cases
involve special policy considerations, including vindication
of Congress' intent tO permit - Jmprehensive public access to
government records. In Re Ampicillin Antitrust Litigation,
BU.DI‘a., 81 FQR.D. at 3 - n.Zl.

L ad
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Restricting the privilege to clients' confidential
communications to thegr attorneys which contain confidential
information ("facts known only to the client") would not
advance the policy of encouraging corporations to seek out
and correct wrongdoings on their own. See, Diversified
Industries, Inc. v. Meredith, 572 F.2d 596, 610 (8th Cir.
1578) (Rehearing en tanc). Assuming that a request for
legal services meets all other criteria for application
of the attorney-client privilege, I concludz the communica=-
tion need not contain "facts known only to the client" to
qualify for the privilege.

2. Is legal advice, otherwise covered by the
attorney=-client D ege, not privilege
T does not contain facts known onlv TO
the client®
At the outset, it is worthwhile to eliminate an
ambiguity caused by the manner in which the question was
framed. Black Marlin's argument and analysis are predicated
on the premise that all ccmmunications from an attorney %o
a client are privileged because they necessarily disclose
the contents of the client's confidential communication to
the attorney. This premise is incorrect as a matter of
law. The phrase "otherwise covered by the attorney-client
privilege" could, however, be construed as a stipulazion to
the contrary. It is not so construed here, because to dc

so would run contrary to the parties' main purpose, to
obtain a ruling on the legal merits of their pesition.

The substantive issue presented in this second category
concerns the scope of the attorney-client privilege as it
applies to legal advice. As was the case with Issue No. 1,
the Commission Staff maintains that the advice of an attorney -
to a client is privileged only if it contains confidentiav.
facts. Black Marlin contends that since disclosure of legal
advice "inevitably" reveals the substance of the client's
confidential communication, it is privileged.

The authorities express different views on the scope .
of the attorney-client privilege as apglied to legal advice.
See, SCM Corp. v. Xercx Cors., 70 F.R.D. 508, 520-21 (D.

Conn. 19576); Comment, "he Attornev-Client Privilege: Fixec
Rules, Balancing, and Constitutional Entitlement," G1L Harv.
L. Rev. LbL, 472 (1977). The so-called broad view, espoused
by Wigmere, protects any legal advice from an attorney to
his client. 8 Wigmore, Evidence 82320 (McNaughton rev.
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1961) (hereinafter gég?ore); Natta v. Hogan, 392 F.2d 686,

692-93 (10th Cir. 1

The rationale ftor this view is

that disclosure of an attormey's advice might lead to
detection of the client's communication and s ould therefore
' be proscribed in all cases. Id.

. A more restrictive position holds that legal advice
is privileged only to the extent that its disclosure would
reveal a client's confidential communication. Attormey

General of the United States v.
P quo . 21 olele 1
F.R.D. 387, 398 (S.D.N.Y. 1977)

o) & s 430
977)3 V. 73
;s Matter or Fischel, 37

F.2d 209, 21 (9th Cir. 1977); W,
sucra, at 521; Burlington Industries V. Exxon Corp., 65

FES 32,757 (TS, See aL o,mﬁ'zinm
§89 (24 ed. 1972). The restrictive %Tew is preferred because

it adequately satisfies the rationale for the broad view

and is also in keeping with the

policy of restricting,

rather than extending, privileges which have the effect
of excluding relevant evidence from the factfinder. . SCM

Corp. v. Xerox Corv., supra, at
at 2123 Fisher v. United States

522; Matter of Fischel, supra,

, 425 U.S. 391, 403 (1976).

These latter considerations weigh heavily in ;n investigation
proceeding conducted by a Federal administrative agency.

The burden rests with the proponent of the Brivilege

to establish its a plicability.

Annot., 15 A.L Fed. 771,

7793 In Re Ampicillin Antitrust Litigation, sSupra, at 394;
Matter of Fischel, supra, at 212. I% the present context,

this would, at a minimum, require a showing that the advice
reveals the substance of a confidential communication from

the client. Since Black Marlin chose to adopt the broad -
view, it did not furnish for inspection by the Judge the \
request giving rise to the legal advice. Consequently,

there is no way of telling to what extent the legal advice

discloses the substance of the

request.

In the absence of a showing that disclosure of the legal
advice in question would reveal a client's confidential
communication, I conclude the documents categorized under

Issue No. 2 are not privileged.

3. Is a communicaticn from an attorney to a client
detalling Nis progress in Deriorming legaLr
servyices, otherwise covered By the attornev—
client privilege, not oriviiezed it 1t does -
NOT CONCalin Iacts Known onLy to The client?

A S ARSI o P iy i SRSt sl S 1SR MR e L M Sy MR, W SR AR L -
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As with Issues Nos. 1 and 2, Staff argues that an
attorney's communication to his client must contain con-
fidential information in order to qualify for the attorney-
client privilege. Black Marlin contends that an attorney's
progress report "necessarily" divulges a client's confidential
communication and thus is privileged.

The attornmey-client privilege is designed to protect
confidential disclosures by a client to an attorney made in
order to obtain legal assistance, [risher v. United States,
supra, at 403 (citing Wigmore, supra, 82292; McCormick,
sunra, 887, at 175). Since the privilege has the effect of
wi chholding relevant information from the factfinder, it
applies only where necessary to achieve its purpose of
encouraging clients to make full disclosure to their
attorneys. id.; wigmore, supra, 82291 at 554.

Consistent with these principles, and those discussed-
under Issue No. 2, supra, an attorney's status report to his
client is privileged only to the extent that it reveals a
client's privileged communication. The two documents
submitted for consideration under this issue disclose no
more than that the attormey was working on some matter
apparently of interest to the client. There is no reference
to (or indication of) a request for legal advice or assistance.
I conclude that t documents in this category are not
privileged.

L. Are recuests for legal services and legal
advice., Ootherwise covered bv the attorney-—
client privilege, not orivilecge the
communication is bDetween in-nouse counsel
and outsice counseL?

To be privileged, communications between a corporatiocn's
house counsel and its outside counsel must reflect informa-
tion originating with the client and must be divulged under
such circumstances as would make the communication a
Rrivileged one between the client and house counsel. ,

nnot., 9 ALR 3d 1420, 1423. Where the privilege applies,
house counsel is, in effect, acting as the client's agent,
confidentially seeking legal assistance on the client's
behalf. Duplan Coro. v. Deering Millikin, Inc., 397 F.Supp.
1146, 1167 (D. 5.C. 1974); Burlington Industries v. Exxon
Corp., supra, at 36; Simon, "The Attorney-

Client Privilege As Applied to Corporations," 65 Yale L.J.
953, 985-86 (1956).
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The single document submitted under this issue is a
letter from house counsel to outside counsel discussing
legal aspects of a curtailment proceeding in which outside
counsel is apparently involved, and asking for transcripts
of the hearing. The communication is not a request for legal
advice or assistance. Therefore, it is not privileged.

5, Are client's intei: memoranda and communicatlons
i¢ ontain legal advice covere the attorney-
client vilege

The only representative document in this category is
a report of a 1972 meeting at which certain proposals (not
disclosed in the report) were discussed between the client
and its house counsel. One of the items reported was
counsel's opinion on the client's legal position in the
matter.

As discussed above, legal advice of an attornmey is
protected under the attorney-client privilege only to the ..
extent it discloses the client's privileged communication.
On its face, the report reveals no privileged communications
of the client. Therefore, it is not protected under the
attorney-client privilege. ;

6. Does the attornmey-client privilege attach to

an attornev's notes and memoranca Tegarding

egal advice given tO the client:
. N .
The parties essentially agree that the privilege applies

to an attorney's notes or memoranda on legal advice given to-
a client "insofar as they . « - are a report of confidential '
communications. . . »" Colton V. United States, 306 F.2d 838, .
¢ o™ (54 Cir.), cert. demied, 371 U.S. 95 §3). But
Black Marlin has gore one step further. It asserts that

an attorney's advice "necessarily" reports communications
made in confidence.

.

The documents, house counsel's hand-written notes
(L-8250) and wpemorandum for file" (H-343L43), both disclose
nothing of the client's request for assistance. To repeat
a theme noted above, legal advice, be it recorded or remembered,
is privileged only if its disclosure would divulge a client's

——————————————

privileged communication. 3See, discussion under Issue
No. 2. It follows that an attorney's own notes on legal
advice given must be shown to be records of the client's

privileged communication before any privilege can attach

A g Sn— . ———
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to them. Annot. 15 ALR Fed. 771, 776=77, 799-801; SCM

. V. Xerox .y SU at 5233 Unit States V.
%rown, L78 F.24 %858: IUE£§(7th Cir. I§73§. No such

showing was made here.

It is also significant that the document on which
house counsel's hand-written notes are found indicates
that the advice-generating request for comments was also
made to non-lawyer corporate officers. (Seey Documeat No.
L-8250). A document prepared for simultaneous review by
legal and non-legal personnel is not privileged because
it does not have as its primary gurpose the acquisitioan of

nte

legal advice. United States v. rnational Business
MaChings COI‘D., 53 F.I{ono 566, . .N. . 714- .

T conclude that the attormey's notes and memoranda
are not privileged under the attorney-client privilege. -

7. Is oropcsed contract lan e, drafted bv an
Y T he client's review coverea b

Black Marlin's pesition is that a draft ~omtract,
Erepared by an attorney for the client's revi w, constitutes
egal advice in that it reflects the client's coafidential
communicaticn. Staff argues that a contract draft cannot
be confidential because it is intended for disclosure to
third parties. In response, Black Marlin points out that

the client is free to reject a draft, so disclosure to
third parties is not necessarily contemplated.

Even assuming that a draft contract, pre ared by an
attorney for his client's review, amounts to egal advice,
Black Marlin has not shown that the draft in question
discloses a client's confidential communication, and that is
the critical factor. Moreover, it is entirely possible that
the attorney was acting, in this instance, as a "mere
scrivner" simply translating the intent of the parties 1
into the legal terminolog¥ of a contract. See, McCormick,
supra, 888 at 180 n.26; Pollock v. U tates, 202 F.2d

261, 286 (5th Cir.), cert. denied, 345 U.S. 993 1952).

I am not persuaded by Black Marlin's speculation that
the attorney and client may have used the exchange or drafts
as a method of communicating the client's request for legal
advice. The draft contract was, if approved by the client,
destined for disclesure to third parties. The document

S ——— . op———— g " "
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cannot, therefore, be held to disclose a client's confiden-
tial communication. The contract draft is not covered by
the attorney-client privilege.

8. Is a request for ad s about obligations
mposed by the Natura a3 Act, which would
otherwise be covered bv the attornev-client
privilege, not privileced solelv because an

tto v 1S not r red for 3 ings”?

A client's request for advice is not privileged simply
by virtue of the fact that it is addressed to a lawyer.
Diversified Industries v. Meredith, 572 F.2d 556, 602 (8th
Cir. 1977); Underwater Storage Inc. v. United States Rubber
Co., 314 F.Supp. ’ - «D.Ce 19 3 Wigmore, supra,
82303 at 584. A client's request for advice must, among
other things, bte made to the attorney in his capacity as
such. Wigmore, supra, §2298; 8 Wright & Miller, Fed. Pract.
& Proc.: Civil 832017, 2021-28. e e o)

Staff contends that since -attorneys are not required -.
for making FERC filings, a request for advice on duties
under the Natural Gas Act is not a request for legal advice.
Staff seizes upon some language in the case of Falsone v.
United States, 205 F.2d 734 (5th Cir. 1953), to Ei’the efiect
that practiticners before administrative tribunals are
sufficiently "professional" to be subsumed under the attorney-
client privilege when the agency's regulations impose Ny
attorney-like professional responsibilities upon them. "
Id. at 740 (citing Wigmore, supra, 82300(a) at 583-8L).

ccording to Staff, because regulations permit appear-

ances by any "qualified representative," 818 C.F.R. 81l.4(a)(1))
and there has never (to Staff's inowledge) been disciplinary
action taken against a FERC practitioner, the attorney-client
privilege cannot apply.

While Staff's point is both novel and imaginative, it
is ncnetheless immaterial to what should be our central .
concern, namely, whether the client's request sought advice
that was distinctly legal in character. McCormick, supra,
888; 81 Am. Jur. 2d, Witnesses 8182; Note, "Functiona
Overlap Between The Lawyer And Other Professionals: ts
Implicaticns For The Privileged Communications Doctrine,"
71 Yale L.J. 1226, 1246-49 (1962). "

Perusal of documents submitted in this category

adequately demorstrates that the client's request was for
advice of a legal nature. though documer‘s H-42,06

-— —— - - .
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through H-42408 and SH-704 through SH-705 contain inquiries
which contemplate answers based upon business and technical
considerations, in contrast to legal analysis, the attorney's
response will ultimately rest on his legal judgment. See,
Futectic Corp. V. Metco Inc., 61 F.R.D. 35, 40-41 (E.D.N.Y.
3); orp. V. Xerox corp., supra, at 517. As such,
and because the client's requests are "otherwise covered by
the attorney=-client privilege," the documents in question
are privileged and protected from discovery.

9. Does the work-oroduct doctrine a ply to the
WOTK proguct of a orior Iitiggtion?

Staff contends that the work-Product doctrine does not
grotect work products of prior litigation from discovery.
lack Marlin contends that it does.

The qualified work-product doctrine and its underlying
rationale were first articulated in Hickman v. Taylor, 329
U.S. 495 (1947), and later codified 1‘3‘1!3"11 e 26(b), red. R.
Civ. P. ®*/ In Hickman, the Court described the necessity
for protection of an attorney's work products in.the
following language: -

Were Such materials open to opposing counsel on

mere demand, much of what is now put down in

writing would remain unwritten. An attormey's
thoughts, herestofore inviolate, would not be-

his own. Inefficiency, unfairness and sharp
practices would inevitably develop in the giving

of legal advice and in the preparation of cases X
for trial. The effect on the legal profession ;
would be demoralizing. And the interests of the
clients and the cause of justice would be poorly
served. Id. at 5ll.

Although there is some contrary authority, the prevailing
view supports protection of an attorney's werk product :
regardless of whether it relates to present litigation or

%7  As enunciated in Hiclkman v. Tavlor (329 U.S. at
512) and incorporated in Rule 20(0), Fed. R. Civ. P.,
the doctrine is not absolute. Access to an attorney's
work product may be had if the relevance, substantial
need and undue hardship requirements of Rule 26(b)(3)
are met. Since Staff has made no showing in this
regard, resolution of the legal issue presented will
determine the discoverability of documents in this
category.

.
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gast litigation. In Re Murvohy, 560 F.2d 326, 335 (8th Cir.
977); United States V. Tt & Platt, Inc., 542 F.2d
655, §59-60 (bth Cir. 197%§; Duplan Corv. V. Moulinage et
Retorderie de Chavanoz, 487 F.24 L8O, L&3-8L (Lth Cir.

. ese cases reason that the underlyingagolicy of
protecting the effectiveness of a lawyer's trial preparation
and preserving the integrity of the adversary process require
that work iroduct of prior litigation be covered by the rule.
Td.; see also, Wright and Miller, Fed. Pract. & Proc.: Civil
82024 at 1201; Comment, "Work-Froduct Frivi ege ends
to Subsequent Litigatiocn," 27 Vand. L. Rev. 826, 833 (1974).

the doctrine. They reason that the party seeking discovery
of the work product of prior litigation "seeks nct to obtain
the benefit of . . « Lan adversary's] industry in the
preparation of the case at bar for trial" and thus that
the material sought should not be protected. Tobacco &
Allied Stock, Inc. v. Transamerica Corp. 16 F.R.D. 53k

. Del. L) (Emphasis in orig 3. See also,
Hanover Shoe, Inc. v. United Shoe Machinerv (orD.,

«SUPP. > M.D. Pa. 1962); United States V. inter-

national Business Machines Corvo., %6 F.R.Ds 154, 17

eddelNaloe Lb.

N,

g «* .
While it may be that allowing work-product protection

to cover the work product of prior litigation would not -
advance the policy of preventing an adversary from gaining
unfair advantage, its application would serve to further e
the more fundamental policy against invading the privacy
of an attorney's course of preparation, thus preserving
his morale and effectiveness. Higkma% v. Tavlor, suvra,
at 512; United States v. Nobles, 422 U.S. 25, 238 (16%5).
These are important goals which also deserve promoticn.
I econclude, therefore, that the work-product doctrine
does apply to the work product of prior litigitiOn.
Material covered by the doctrine may not be scovered
over objection.

10. Is a communication from a ‘high=level to
a low-leveL TolLovee, order=ng that Eata_
be gathnerec covered bV The WOr<=Drocuct
doctrine wnen the request ori Tnated with
an attornev WRO intended to use The cata

in pencing litigation?

- eI o Y » PRGNl S 1 Y eg Py - B Y o L — N A - - P
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There is onl; one document which, the parties agree,
raises this issue. It is a hand-written memorandum — from
a "high-level" employee to various "low-level" employees
of Union Carbide — enumerating the information which an

Administrative Law Judge ordered for production.

Black Marlin insists that this document is protected
under the work-product doctrine as it was "prepared in
anticipation of litigation." Staff argues that since the
document was not prepared by an attorney- for use in a
trial, the work-product doctrine does not apply.

Work-product protection extends beyond the writings
of an attorney:

At its core, the work-product doctrine shelters
the mental processes of the attormey, providing a .
privileged area within which he can analyze an
prepare his client's case. But the doctrine is
an intensely practical one, grounded in the
realities of litigation in our adversary system.
One of those realities is that attorneys often
must rely on the assistance of investigators and
other agents in the compilation of materials in
preparation for trial. It is therefore necessary
that the doctrine protect material prepared by
agents for the attorney as well as those prepared
by the attormev himself. United States v. Nobles,
supra, at 238-39.

As we have seen, the only document at issue consists
essentially of a directive for the collection of data. The
directive originated with an Administrative Law Judge, not
with the attorney. A communication made by or to a party's
agent which was not requested by, or prepared for, an
attorney is outside the purview of the work-product doctrine
as embodied in Rule 26(b§(3) and (b)(4). Thomas Organ Co.
v. Jadranska Slobodna Providba, 54 F.R.D. 3067, eDe -
o & M s Spaulcinz v. Denton, 68 F.R.D. 342, 345 (D.

Del. 1975); Atlanta Coca=Cola Bottling Co. v. Transamerica
Ins. Co., 61 F.ReDe. Ils, 115 (N.D. Ga. l§72); §urling§on
Tndustries v. Exxon Cors., supra, at 42; g

MeDouzall v. Dunn, Lo8 F.2d4 468, 473 (4th Cirs 1972);

Mireiniz Electric & Power Co. v. Sun Shipbuilding & Drv
UocE Co., 0B FeR.D. 397y 402 (E.D. Va. 1974). oee also,
T Woore's, Federal Prz-tice, paragraph 25.64[3]7at 50;

8 Wrignt & Miller, s:pra, 22024 at 196=99; Annot., 35 ALR
3d 412, 429.

e
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Examination of the document does reveal some references
to the company's legal strategy for compliance with the
Administrative Law Judge's order. Nonetheless, since the
issue is framed in terms of whether a communication "ordering
that data be gathered" is covered by the work-product
doctrine, further consideration of this aspect of the
document is unwarranted. I conclude the document is not
exempt from discovery under the work-product doctrine.

11. Are Union Carbide's interma doc nts
Tegaraing vossible proposals to settle
,tﬂﬁs IEtigatIon grotggtea frem EisgIosure?

Black Marlin relies on language in section 1.18(e) of

the Commission's Rules of Practice and Procedure (18 C.F.R.
1.18(e)) conferring privileged status on certain communica-
tions relating to settlements. Thae lan e cited appeared
in the old version of the rule and provided that "proposals
of settlement . . » shall be privileged and shall not te
admissible in evidence afainst any counsel or person claining
such privilege." Effect
changed to read: "Offers of settlement . . . shall be
privileged and shall not be admissible in evidence against
any person claiming such privilege." (§l.18(e)(l)(v§).
Procedure for Subrission of Settlement Agreements (Order No.

s Locket NO. -10, issued June ’ , mimeo. 3.
There is no indication, however, that the change in wordin§
of the privilege applicable to abortive settlement proposals
portended any alteration of the substance of the e.

The Staff's argument is that secticn 1.18(e), by its
terms, governs only the admissibility cf evidence, as
opposed to its discoverability. In any event, Staff argues,
the privilege protects only "settlement propeosals,"” not Ci;/
settlement discussions. -

The Staff's position is far too disingenuous. The
commission, in section 1.18(e) of its procedural rules,
has determined to make settlement proposals or offers
"privilegzd." Under Rule 26(b)(1), Fed. R. Civ. P.,
privileged matter is not discoverable. The only docunent
submitted for consideration is, in fact, a proposal for
settlement. See, Document Nos. L-20023 through L-20035.
I conclude that it is, therefore, immune from ciscovery.

To the extent that other documents in this category
are discussions of settlement, the Federal Rules of zZvidence
offer guidance. Rule 408, Fed. R. Evid., provides ir

-

ve June 15, 1979, the rule was et

—
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pertinent part that "[el]vidence of conduct or statements ‘
‘made in compromise negotiation is . . . not admissitle.” l
fhe inadmissibility of settlement discussions is regarded

as Rule 408's "most significant departure from_the common 5

law." 2 Weinstein, d , paragraph 408{03] at L408-19; :
See also, Rothstein, s Of dence Fo Unit States l
ourts And Magistrates, 1 2d ed. 1978).

The policies that underlie B1.18(e) of the Commission's
procedural rules and the Federal Rules of Evidence's ban on
admissibility of settlement discussions would best be served
by refusing to mandate discovery of the documents subsumed
under this issue. Hence, I conclude that they are protected

- from discovery notwithstanding the Staff's technical
quibbles about the scope of the rule.

12, Is the attormev—client porivilege inapolicable
to the contested documents because they 23 -
contain pbusiness, rather than legal discussions? - ¢
For the purpocse of resolving the issue presented, it |
need merely be noted that advice of counsel that principally Vi
involves business, rather than legal, judgment is not
protected under the attorney-client privilege. SCM Corm.
v. Xerox Corp., supra, at 517-18; Underwater Storage, inc.
v. United otates Rubter Co., supra; united states V.
schEEEET‘isﬁ‘?Tﬁﬁpp. 339, 346-47 (M.D. Pa. 1973); Annot.,
.L.R. 2d 241, 248.

m\ LI

o 5 Bt

Scme of the documents proffered in this category are
not privileged because their essence is mere business
%dlice. The designations given to such documents are as

ollows:

!

L-4377, L-4378, L-4379 |
L-4380, L-4381

H~-9380, H-9381; and H=-30578, H-30579 [same document]
H=-12127, H-12128, H-12129 :

H-22941, H=-22942

H-BLOLS, H-3L0h6

Certain other dccuments proffered in this category are
not privileged because they contain legal advice which has
not been shown to disclose a client's privileged communica-
tion. They are: e

N“ - V- nesnese il
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L-4309, L-4310, L-4311
L-15051 .
L-15197

L-15290, L=-15291

L-15299, L-15300

H-12769

H-31276, H-31277

H=-34047

H=3 L519 ’ H=3 4520 ’ H=3 L521

The following documents are not privileged because the
substance of the client-to-attorney ccmmunication contained
therein was obviously already known to third parties:

L-15033, L-15034
L-15045
L-15046

The following documents are protected from disclosure
under the attorney-client privilege: ’

L-4336, L-4337

L-15303, L-15304, L-15305
L-20319

L-15408, L-15409, L-15410
L-15413, L-15414, L=15415
H=-12958

H-13102, H-13103

P o S

Documents L-15094, L-15095, and L-15096 constitute

a three-iage attorney-to-attorney communication which is
apparently of a consultive nature. Its essence is a request
by house counsel for legal advice and legal service. Although
Black Marlin did not include the identity of outside counsel
(the recipient) in its "index of personnel," we can take
administrative notice of the status of a former FPC General
Counsel and conclude, therefore, that this communicatiocn

is privileged.

13, Are the contested documents arising from
this litigation orotected from discLosure
the work-oroduct docorine?

Documents L-15405 and L-15406 are a hand-written
memorandum from a Union Carbide employee to a Washington
lawyer, Mr. B. F. Kiely. Copies are sent to six other
persons, scme of them non-lawyers. The communication does

}' VI 1 i — T Y AT ATAEIE, T AR S e Spgp e gammen oSS LT T
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not on its face appear to be the work product of an attorney.
The fact that it transmits material requested by Mr. Kiely
does not make it his work product. It is, therefore, fully
discoverable.

The remaining four memoranda, documents L-20036, L-20037;
L-20248, L-20249, L-20250; L-20280, L-20281, L-20282; and
L-20295, L=-20296 are house counsel's status reports to his
client on the progress of proceedinf: in prior phases of
this case. These documents do, in large part, contain
Union Carbide's house counsel's perceptions of the client's
case and therefore qualify as the work product of an attormey.
Absent Staff's showing of substantial need for these
materials and inability to ottain their substantial equiv-
alent elsewhere without undue hardship, these documents
are immune from discovery.

L.

Isaac D. Benkin :
Presiding Administrative Law Judge
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compositions. Inthat connection the Commission has made

it clear that it “considers these ‘Guidee’' to be merely ad-
visory."

In response to the request “for an Advisory Opinion,
prirsuant to Rule 1. 51 of the Commission's General Proce-
dures, as to the lawfulness of proposed revised labels”, the
Commission advised that the labels submitted would appear
to be inconsistent with the advice set forth in the Guidesand
therefore inconsistent with the requirements of the law re-
garding the use of deceptive acts and practices. The reci-
pient of this advice, of course, is free to disregard it. 1If
in disregard of this advice, deceptive acts and practices
should be used and brought to the attention of the Commis-
sion, the probabilities are that it would have reason to be-
lieve that Section 5 of the Federal Trade Commission Act
was violated in that respect and perhaps issue a complaint
to that effect. If so, the person charged with any wrongdo-
ing would be provided with an opportunity for a hearing for
the purpose of demonstrating that the challenged conduct
was not deceptive and was not violative of Section 5 of the
Federal Trade Commission Act.

Obviously no provision of the Constitution, of statutory
law or rule of fairness in or remotely related to due process
requires a hearing at this time on the question of whether
the Commission provided faulty advice in its Advisory Opin-
jon or in its Guides. To think otherwise would blur distin-
guishing requirements applicable to utterances and actions
by government agencies and government officials and would
promote confusion regarding provisions of law making dis-
tinctions in the requirements applicable to one utterance or
action when compared with other utterances or actions.

SEEBURG CORP.
Federal Trade Commission, October 25, 1966

Docket No. B682

3a. 1 [5b. 1(1), S5c.2(2)] Sufficiency of notice of
precompl.nnt consent order pruceduros_..

Contention that the Commission's rules on pre-
complaint consent order procedures violate the no-
tice requirements of Section 3(a) of the Administra-
tive Procedure Act in that they pinpoint exclusive
responsibility for consent negotiations with the
Division of Consent Orders, which has no connec-
tion with investigation or litigation, as contrasted
with staff counsel assigned to the Bureau of Rest raint
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of Trade, who are inherently adversary advo-
cates predisposed against a proposed respondent
whose conduct they have investigated with an eye
toward litigation, is rejected. The Commission's
rules, read together with its statement of organ-
ization, put respondents on notice of the nature
of the staff participation in settlement proceed-
ings. In any event, respondent had actual notice
of the role of the Bureau in settlement proceed-
ings and of the fact that in such proceedings ex
parte contact with the staff was considered

proper.

3a. 1 (5b. 1(1)] Sufficiency of notice of precom-
plaint consent order procedures.

Under the Freedom of Information Act, as
before its enactment, the standard by which pro-
cedural rules (such as those relating to precom-
plaint consent order procedures) must be judged
in order to determine whether they comply with
oot N 4 the notice requirements of Section 3(a) of the Ad-
";')_;-i.& ministrative Procedure Act is whether they are
G realistically informative to the public of the ad-
ministrative procedures available.

3a. 3 [3a. 1] Penalty for failure to comply with
notice requirements of Section 3(a).

Even if respondent’s challenge to the Com~-
mission’'s rules on precomplaint consent order
procedures on the ground that the procedure ac-
tually followed had not been published should be
sustained, the penalty provisions in Section 3(a)
of the Administrative Procedure Act would give
resporient no standing to sue for dismissal of
the complaint. The only penalty in the statute
for the failure to make notification in accord-
ance with its provisions ie to excuse compli-
ance by outsiders with the requisite procedure.

5b. 1(1) [24. 2, 5.1, 5b. 2(1), 5c.2(2), ba. 2(2),
8. 1] Propriety of consent order procedures.

Contention that the Commission's consent
order proceduresarecontrary!to the Adminis-
trative Procedure Act and constitute a denial
of due process because they deny respondent
a hearing and effective representation of coun-
sel and allow the Commission to communicate
ex parte with its staff is rejected. The defini-
tion of *adjudication™ set forth in Section 2(d)
of the Act does not apply to such procedures.
Accordingly, the requirements for hearing
spelled out in Sections 5(c), 7 and 8 are not
applicable.
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7¢. 13(7) [5. 1, Sb. 1(1), Sb. 2(2), 8.1] Right to
information in agency possession in the course
of consent order procedures.

In the course of consent order procedures,
respondent is not entitled to intra-agency com-
ment on its settlement proposals on the ground
that this is necessary to afford it a fair hearing,

since a hearing is not required in precomplaint
settlement procedures.

7c. 13(7) (5b. 1(1), Sb. 2(2), 6a.2(2)] Right to
information in agency possession in the course
of consent order procedures.

A respondent is not entitled to intra-agency
memoranda to the Commission commenting on
consent negotiations prior to complaint on the
ground that withholding such documents would
deprive it of effective representation of coun-
sel. Although respondent has a right to be rep-
resented by counsel, the degree to which counsel
may participate in representing a client before
the Commission will varv with the nature of the
proceeding. Due process does not require that
the informal settlement procedures be converted
into a preliminary trial on the Commission's de-
cisions to issue complaint,

7e. 13(7) (3c. 3(1), Sb. 1(1), 8b.7(8)] Right to dis-
closure of intra-agency memoranda.

A respondent is not entitled to intra-agency
memoranda to the Commission commenting on
consent negotiations prior to complaint. Pre-
servation of the integrity of the administrative
process precludes an inquiry into the agency's
mental processes leading to the decision on
whether to issue complaint. The Freedom of
Information Act does not enlarge the discovery
rights of a private party engaged in litigation
with the Commission to secure documents of
this nature which have hitherto never been con-
sidered as subject to discovery in the Commis-
sion's proceedings.

[Ruling on respondent’s motion to vacate the complaint]

BY THE COMMISSION. (Commissioner ELMAN con-
curring in the result). This matter is before the Commis=~
sion on respondent's motion to vacate the complaint, certi-
fied by the Hearing Examiner with a recommendation
that it be denied. 1/ In essence, respondent's motion tova-
cate alleges, in support of its request, that the Commission's

1/ [Footnote on following page]. .
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consent order procedure preceding issuance of complaint
violates the Administrative Procedure Act, the Freedom of
Information Act of 1966, and administrative due process.
Specifically, Seeburgattacks the Commission's consent or-
der procedures as deficient on three grounds. It first al-
leges that the Commission's Rules of Practice delineating
the consent order procedure, by omitting vital elements of
the Commission's actual operations which are either unau-
thorized or unlawful, violate the notice requirement of Sec-
tion 3(a) of the Administrative Procedure Act, as well as
the Freedom of Information Act. Secondly, respondent al-
leges that it has been denied administrative due process on
the ground that it was not apprised of, and had no opportun-
ity to meet, the ex parte representations of the staffto the
Commission in the course of the consent order procedure
prior to the issuance of complaint. As a result, respondent
argues, it was denied a fair hearing and effective represen-
tation by counsel. Thirdly, respondent argues the invalid=-
ity of the Commission's consent order procedure is confirmed
by the Freedom of Information Act of 1966.

Respondent's motion to vacate the complaint presents
two threshold questions: First, dothe Commission's Rules
comply with the notice requirement of Section 3(a) of the Ad-
ministrative Procedure Act and, secondly, are the Commis~
sion's consent order procedures, prior to the issuance of
complaint, “adjudication” as that term is defined by that
statute? Or, are consent settlement procedures, at this
stage of the proceeding, as the Rules contemplate, simply
an exercise of this agency's administrative function where
ex parte contact with the staff is appropriate and even de-
sirable?

l’m. 1, 3a.3, 5b.1, 5¢.2] We first turn to the question
of whether the Commission's Rules of Practice comply with
the notice requirements of Section 3(a) of the Administrative
Procedure Act. Respondent's contentions on the question
of whether it had an adequate hearing and whether the con-
sent order procedures permit improper commingling of the
prosecutorial and adjudicative functions will be considered
in connection with the igsue of whether precomplaint consent
settlement procedures are properly administrative or adju-
dicative functions

1/ |Footnote from preceding page)

Respondent, in a separate motion to the Commission,
opposed by complaint counsel, requests leave to file a
brief and present oral argument in support of its mo-
tion to vacate the complaint. Seeburg subsequently re-
quested the Commission to consolidate the motion to
vacate the complaint withthe Examiner's certification
of respondent's motionforthe productionof certain doc-
uments from the Commission's files for briefling and
oral argument.
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Respondent contends that Section 3 of the Administra-
tive Procedure Act has been viclated by the failure of the
Commission's Rules to authorize the participation or to de-
fine the role of the Bureau of Restraint of Trade in the con-
sent order procedure. In this connection, Seeburg contends:

» the Commission's present Rules specif-
ically pinpoint exclusive responsibility for con-
sent negotiations with the Division of Consent
Orders, which has no connecticn with investiga-
tion or litigation, as contrasted with staff coun-
sel assigned to the Bureau of Restraint of Trade,
who are inherently adversary advocates predis-
posed against a proposed respondent whose con-
duct they have investigated with an eye toward
litigation."

Respondent's reliance on Section 3(a) of the Administra-
tive Procedure Act, whose text is set forth in the margin, 2/
is misplaced. A reading of §§2. 1-2. 4 of the Commission's
Rules and its Statement of Organization makes it clear that
they adequately delineate the consent order procedure actu-
ally followed and authorized the participation of the Bureau
of Restraint of Trade in that process.

In this connection, the Statement of Organization sets
forth the functions of the Division of Consent Orders as
follows:

“Division of Consent Orders. = This office sup-
ervises the preparation and execution of agree-~
ments submitted to the Commission for settlement
of cases by the entry of consent orders.” (Emphasis
supplied.)

The term “supervise® to describe the duties of the Division
of Consent Orders is utilized for a purpose, namely, to in-
form respondent and all others to whomn the consent order

2/ *(a) Rules. = Every agency shall separately state and
5 currently publish in the Fede ral Register (1) descrip-
tions of its central and field organization including del-
egations by the agency of final authority andthe estab-
lished places at which, and methods whereby, the public
may secure information or make submittals or requests;
(2) statements of the general course and method by which
its functions are channeled and dete rmined, including
the nature and requirements of all formal or informal
procedures available as well as forme and instructians
as to the scope and contents of all papcrs, reports, or
examinations; and (3) substantive rules adopted as au-
thorized by law and statements of gene ral policy or in-
terpretations formulated and adopted by the agency for

[Footnote continued on foliowing page).
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procedure apnlies that it is the duty of the staff members of
this Division to oversee the preparation of agreements look=-
ing toward consent settlement by respondent and emplovees
on the Commission's staff outside the Consent Order Divi-
sion. The fact that the Statement of Organization does not
specifically name the Bureau of Restraint of Trade, as such,
i immaterial. Obvinusly, the Rules contemplate, in any
case, that a proposed respondent desiring to settle a pro-
ceeding shall negotiate under the consent settlement proce -
dure with those staff members primarily responsible forthe
case (in this case, attornevs bhelonging to the Bureau of Re-~
straint of Trade), under the supervision of the Division of
Consent Orders. Read together, §§2. 1-2. 4 of the Rulesand
the Statement of Organization clearly authorize, in the con-
sent settlement process, participation by the Bureau of Re-
straint of Trade or other staff personnel engaged in the
investigation or prosecution of the case.

In short, it is clear that the Rules and the Statement of
Organization put respondents on notice that personnel from
the Division of Consent Orders are not alene involved in the
precomplaint consent order procedure. The Rulesalsomake
it clear that the final authority for deciding on whether prof-
fered consent agreements should be accepted rests with the
Commission itself. Accordingly, the Rules comply with the
requirements of Section 3{a) that procedural rules shall de-
scribe the organization of the agency as well as the general
course and methods by which functions are channeled and
where final authority rests with respect to particular func-
tions = in this case, the consent order procedure. Section
3(a) does not require that an agency's procedures be set
forth in every detail but merely that they be “realistically
informative to the public” 3/ so that it can intelligently take
advantage of the formal and informal procedures of an agen-
cy, which are available.

That it was the legislative intent to set up a standard of
realistic information rather than to require the recitation of
all the details attendant upon an agency's procedures is evi-
dent from the legislative history. In that connection, the
Senate Judiciary Committe print of June 1945, commenting
on agency objections to the proposed notice requirements
under the APA, specifically stated that if such objections
were grounded on the difficulty of stating the procedures in

e ——

[Footnote continued from preceding page)

|0

the guidance of the public, but not rules addressed to
and served upon named persons in accordance with law.
No person shall in any manner be required to resortto
organization or procedure not so published.™

_3_/ See Attornev General's Manual on the Administrative
Procedure Act (1947), p. 21.
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detail, the answer to such objections was that the contem-
plated provision required only a statement of the general
course and method of agency procedure, 4/

Furthermore, even it it were conceded, for the sake of
argument, that Part Il of the Commission Rules and the
Statement of Organization do not sufficiently apprise respond-
ent of the particulars of the Bureauof Restraint of Trade's
role in the consent settlement procedure, it is clear on the
facts of this record that respondent, as soon as it initiated
the settlement procedure, had actual notice of the Bureau's
role in the precomplaint settlement proceedings. As re-
spondent itself states in the memorandum in support of its
motion to vacate, of July 15, 1966:

“All negotiations with representatives of the Com-
mission were held at the offices of the Chief of the
Division of Mergers of the Bureau of Restraint of
Trade. Attending the negotiations were the Chief

of the Division, Division staff counsel, a member
of the Divis'on of Consent Orders, as well as coun-
sel for the respondent. These discussionsexplored
not only respondent's position, but also alluded to
the recommendations ultima‘ely te be made to the
Commission by the staff.” 5/

In short, it is apparent from respondent’'s own statements
that it clearly knew from the inception of the consent settle-
ment proceedings that it would be dealing and negotiating
with personnel of the Bureau of Restraint of Trade and that
personnel of that Bureau would make recommendations to
the Commission with respect to the consent settlement pro-
ceedings. Furthermore, respondent knew, from §§3. 2and
3. 3 of the Commission's Rules of Practice, that an adjudi-
cative proceeding in this agency commences only with the
issuance and service of a complaint by the Commission.
Accordingly, respondent was put on notice by the express
wording of the Rules that the precomplaint settlement pro-
cedures are considered by the Commission to be in the
stage preceding the adjudicative phase of the proceeding
and therefore one in which ex parte contact with the staffis
proper. In short, from the beginning of the procedure,
Seeburg knew (1) that the Bureau of Restraint of Trade was
to participate in the proceeding, (2) that the staff would of -
fer comments on respondent's proposalstothe Commission,

:1_/ S Doc No 248, 79th Cong, 2d Sess 16 (1946).

5/ Furthermore, the Commission's “A"” and “B" letters,

i respectively, notifying respondent of the intent to is-
sue complaint and replying to respondent's answer in-
dicating an interest in the consent settlement procedure,
routinely identify counsel responsible for the trial of
the case. (See Appendices A and 1. )
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and (3) that under the Commission's Rules the precomplaint
settlement procedures were ex parte, nonadjudicative pro-
ceedings. Knowing all this, respondent nevertheless elec-
ted to proceed and only when the case was not gettled to its
liking did Seeburg choose to attack the Commission's con-
sent settlement procedures under Part Il of the Rules as
conflicting with the Administrative Procedure Act and the
requirements of administrative due process. Accordingly,
respondent's challenge to the Rules in this instance must
clearly fail in any case, since it had actual notice of the
very facts which it claims were inadequately published. See
United States v. Aarons, 310 F2d 341, 347-8 (2d Cir 1962).
In that case the court explained that the sanction in Section
3(a) for nonpublication does not apply where actual know-
ledge exists Construing the Congressional intention on
this point the court cited a memorandum of the Department
of Justice put into the record on the floor of the House dur-
ing the consideration of thie law. This interpretationof the
saclion is pertinent here

“Section 3(a) provides that there shall be publi-
cation in the Federal Register of the rules of the
various agencies of the Government. The last
sentence of Section 3(a) states: ‘no persons shall
in any manner be required to resort to organiza-
tion or procedure not so published.' But this does
not mean that a person who has actual notice is
not required to resort to agency organization or
procedures if it has not been published in the Fed-
eral Register, If a person has actual notice of a
rule, he is bound by it. The only purpose of the
requirement for publication in the Federal Regis-
ter is to make sure that persons may find the
necessary rules as to organization and procedure
if they seel them It goes without saying that ac-
tual notice is the best of all notices. At most,
the Federal Register gives constructive notice.
See 44 USC ‘, 107. " (footnote omitted. ) 310 Fa2d
at 348, 6/

Furthe rmore, the challenge to the Commission's com-
plaint in reliance on the notice provisions of Section 3(a)of
the Administrative Procedure Act is clearly inappropriate
under any circumstances. The only penalty in the statute
for the failure to make notification pursuant to its provi-
sions is to excuse compliance by outsiders with the requi-
site procedure. First National Bank of Smithfield v. Saxon,
152 F2d267, 273 (4th Cir 1965). See also Kessler v. FCC,
326 F2d, supra note 6, at 690. Obviously, the penalty pro-
visions in Section 3(a) give respondent no standing to sue
for dismissal of the complaint on the grounds relied upon
in this instance.

6/ See also Kessler v. FCC, 326 F2d %73, 690 (DC Cir
l(’hﬁ).
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(2d.2, 5.1, 5b.2, 5¢.2, 6a.2, Tec. 13, 8.1] The resolu-
tion of respondent's contention that the Commission's con-
sent order procedures are contrary to the Administrative
Procedure Act and constitute a denial of administrative due
process because they deny Seelurg a hearing and effectve
representation of counsel depends primarily on the validity
of its assertion that consent order procedures are “~djndi-
cation” within the meaning of that term as it is used in the
Administrative Procedure Act. Essentially, respondentar-
gues in this connection that the consent settlement proce-
dures come within the definition of "adjudication™ as “agency
process for the formulation of an order” set forthin Section
2(d) of the Administrative Procedure Act. The game sec-
tion of the statute defines an order as “the whole or any part
of the final disposition . . . of any agency proceeding inany
matter other than rule mnaking." In addition, respondent re-
lies on the fact that Section 5(b) of the Administrative Pro-
cedure Act, which provides for informal settlement of cases
otherwise to be decided on a hearing and record, is includ-
ed in that section of the statute dealing with * Adjudication”.

£ The short answer is that the Commission has already
considered and rejected essentially the same contentions in

» William H. Rorer, Inc., Docket No 8599. The Commission,
Ve in its interlocutory order of March 5, 1964, in thatcase, rul-
ing on almost the identical argument, stated:

Qi “. . . Nothing in the Administrative Procedure
x Act or in the basic principles of fair procedure
3. precludes the Commission from creating and
T3 following a procedure for settling disputes »ith-
., 3 out recourse to adjudication. Consent negotia-
(" tions are not a stage in adjudication but a means
. ." of establishing whether adjudicat.on can be avoid-
By ed altogether. Like investigations, consent nego-
e tiations are distinct from the adjudicative process
' and hence not governed by the standards whichcon-
: > trol adjudicative procedure.” 7/
."'
2 The definition of “adjudication” set forth in Section 2(d)
|, T of the APA, on which respondent relies, simply does not
P ‘4 " apply to consent settlement negotiations prior to the issu-
g8, |, ance of complaint, The consent order procedure, which
v

e follows the notification to respondent that this agency con-

B - tempiates a proposed adjudicative proceeding, is nota final
disposition in any sense. If the proposed respondent elects
to do nothing upon such notification or if negotiations are
A > unsuccessful, no disposition of any kind is, or canbe, made.

&y
1 7/ On May 13, 1964, the United States District Court for
o = the District of Columbia, in Civil Action No 644-64,
¥ William H. Rorer, Inc. v. Federal Trade Comimission,
-~ dismissed Rorer's motion for preliminary injunction
-2 . and summary judgment, which involved this issue,
3 among others.
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In such a'. eventuality, the complaint is issued and served;
only then can final disposition be made after trial or upon
default. In no case is there an order or final disposition
made until after the issuance and service of the complaint
and after full opportunity for hearing. Accordingly, since
there is no final disposition prior to the issuance and serv-
ice of complaint, there is no adjudication within the mean-
ing of the Administrative Procedure Act. If a final dispo-
sition does result from consent order negotiations, it does
so only upon respondent's consent. In such cases, the con-
gent agreements customarily contain language wherein pro-
posed respondent waives any further procedural steps and
consents to the issuance of complaint and final order with-
out further notice. Without such waiver and consent there
can be no final disposition of any proceeding pursuant to the
consent order procedures,

The Commisson's position on this question is in ac~
cordance with the terms of Section 5(b) of the Administra-
tive Procedure Act, which provides for settlement of
disputes by consent. This section provides:

“Sec 5. Inevery case of adjudication required
by statute to be determined on the record after
opportunity for an agency hearing,

*(b) Procedure. = The agency shall afford all
interested parties opportunity for (1) the sub-
mission and consideration of facts, arguments,
offers of settlement, or proposals of adjust-
ment where time, the nature of the proceeding,
and the public interest permit, and (2) to the
extent that the parties are unable so to deter-
mine any controversy by consent, hearing, and
decision upon notice and in conformity with Sec-
tions 7 and B8."

In short, Section 5(b) provides that administrative agencies
shall afford opportunities for informal settlement and that
the hearing procedures specified by the Act in cases where
consent settlement procedures have begun, apply only to
the extent that the cases are not settled in this manner.
Accordingly, the statute sarctions informal procedures for
settling cases in order to avoid the complexities of adjudi-
cation

This construction of the plain meaning of the statute is
supported by a reading of the legislative history. In this
connection, the House Report on the bill expressly states,
with respect to Section 5(b), that whe re settiements do not
dispose of the whole case, Sections 7 and 8, as well as Sec-
tion 5(c), apply. B/ Significantly, inthelight of respondent’s

8/ HR Rep No 1980, 79th Cong, 2d Sess (1946); S Doc 248,

supra note 4, at 262.
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argnments implying that the Commission's ex parte contact
with the staff was improper in this instance, SactionS5(c)pro-
vides for the separation of functions in adjudicative hearings.
Accordingly, the conclusion is inescapable, both from the
text of the Act, the statutory scheme and the legislative his-
tory, that consent settlement procedures under Secticn
5(b)(1) of the Administrative Procedure Act are properly ex
parte. There is no right to a hearing except to the extent
that the matter cannot be settled by the informal settlement
procedures provided by the agency. 9/

In effect, respondent, in its motion, concedes that the
requirements for hearings spelled out in Sections 5(c), 7
and 8 of the Administrative Procedure Act do not apply to
consent settlement procedures. Nevertheless, respondent
claims it has been denied due process because it did not get
a hearing, although it does not spell out with any degree of
precision the ground rules under which such a hearing should
be conducted. 10/ In this connection, respondent is obvious-
ly not entitled to intra-agency comment on its settlement
proposals on the ground that this is necessary to afford it a
fair hearing since neither the Commission's Rules nor the
Administrative Procedure Act, with which those Rules must

comply, require a hearing in precomplaint settlement pro-
cedures.

9/ The fact that the Congress did not intend to require

T trial-like proceedings under the settlement procedures
authorized by Section 5(b)(1) of the Administrative Pro-
cedure Act is made clear by the Senate Judiciary Com-
mittee print of June 1945 on the legislative history of
the Administrative Procedure Act, which states, in
pertinent part:
" The statutory recognition of such informal meth-
ods should both strengthen the administrative arm and

serve to advise private parties that they may legitimate-

ly attempt to dispose of cases at least in part through

conferences, agreements, or stipulations. It should

be noted that the precise nature of informal procedures

is left to development by the agencies themselves. "

S Doc 248, supra note 4, at 24,

10/ In this connection, respondent states:

«And while the detailed hearing requirements in Sec-
tions 7 and 8 of the Administrative Procedure Act may
be inappropriate to the Commission's consent order
practice, the essentials of due process presupposing
fair and impartial procedures are still required for
such ‘adjudication,' where substantial rights of proposed
respondents are vitally affected. . . . " (Memorandum
in support of motion, p. 17.) In connectionwithits con-
tention that ex parte comments by the staff on settlement
proposalsare improper, re spondent does not appa rently
rely directly on Section 5(c). (Id at 19).
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[3c.3, 5b. 1, 5h. 2, 6a.2, 7c. 13, 8b.7] A related ques-
tion in this connection is: Is respondent entitled, as itclaims,
to intra-agency memoranda to the Commission commenting
on the consent negotiations prior to complaint, onthe ground
that withholding such documents would deprive it of effective
representation of counsel? Respondent, of course, has the
right to be represented by counsel. It is obvious, however,
that the degree to which counsel may participate in repre-
senting a client before the Commission will, of course, vary
with the nature of the proceeding. The real issue involved
here is whether the Commission may informally consult with
its staff as to whether a complaint should issue once consent
settlement procedures have begun. Respondent's counsel
should not be permitted to inject himself into that procedure
under the guise of rebutting staff representations with re-
spect to the settlement proceedings. The requirements of
Section 6(a) providing for representation by counsel in ad-
ministrative proceedings do not go that far. Nor does Sec-
tion 6(a) of the Administrative Procedure Act go so far as
to permit respondent to, in effect, secure, by way of dis-
covery, internal communications bearing on the question of
whether complaint should issue, irrespective of whetherthe
preceeding is in the adjudicative stage or not. The net effect
of respondent’'s argument is that administrative due process
requires that the informal settlement procedures should be
converted into a preliminary trial on the Commission's de-
cision to issue complaint, Neither the Administrative Pro-
cedure Act nor any other legislation warrants such a proce-
dure. Respondent's rights will be fully protected in the
adjudicative stage of this proceeding, which is subjecttoall
the safeguards provided by the Administrative Procedure
Act. Furthermore, the Commission's decision on whether
to issue complaint is within its discretion. Preservationof
the integrity of the administrative process precludes an in-
quiry into this agency's mental processes leading up to that
decision. 11/

[3a.1, 5b.1) Finally, respondent contends that the Com-
mission's consent order procedures violate the letter and
spirit of the Freedom of Information Act of 1966. Although
that statute does not, as a technical matter, come into effect
until July of 1967, respondent's arguments thereunder will
be considered since the Commission desires to bring its
procedures into line with the requirements of this Act as
quickly as possible. Respondent, under this statute, also

11/ Graber Manufacturing Company, Inc. (Order Ruling on
Questions Certified by the Examiner and Respondents'
Appeal from Hearing Examiner's Ruling, December 13,
1965), Docket No 8038; R. H. Macy & Co., Inc. (Order
Ruling on Questions Certified and Denying Motion to
Strike Certification, September 30, 1965). Docket No
8650. Cf. Modern Marketing Service, Inc. (Order Rul-
ing on Question Certified, January 7, 1966), Docket
No 3783
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asserts that the rules relating to the Commission's consent
order procedures do not adequately give rotice of the nature
of the staff participation in the consent sett’' “ment proce-
dures, tha: they fail to establish criteria fo. opportunity to
make oral presentations to the Commission, 12/ and that
they fail to give notice that the Commission may rely on ex
parte representations by the staff. As stated above, it is
the Commission's view that the consent order rules satisfy
the notice requirements of Section 3(a) of the Administrative
Procedure Act now in effect. It is further our view that the
provisions of Section 3(a), as amended by the Freedom of In-
formation Act, are not markedly different from the require-
ments of the statute prior to its amendment. As the Senate
Report on the bill 13/ states, this subsection has fewer
changes from existing law than any other, primarily because
there have been few complaints about omission fromthe Fed-
eral Register of necessary official material and thatthe com-
plaints that have been received have been more directed to
allegations that there has been too much publication rather
than too little. According to the Senate Report, a number

of minor changes have been made in the section to make it
“more clear that the purpose of inclusion of material in the
Federal Register is to guide the public in determining where
and by whom decisions are made, as well as where they may
secure information and make submittals and requests.” Ac-
cordingly, under the Freedom of Information Act, as before,
the standard by which procedural rules must be judged is
whether they are realistically informative to the public of
the administrative procedures available. The Commission's
crnsent order rules for the reasons heretofore stated meet
that test.

(3¢. 3, Sb.1, 7c.13, Bb. 7] Seeburg also apparently re-
lies on the Freedom of Information Act as support for its
contention that it is entitled to intra-agency memoranda com-
menting on its settlement proposals to the Commission.
These, however, are internal communications relating to
an administrative matter and clearly are within the exemp-
tions set forth under Section (e) of the Act, which states in
pertinent part:

“(e) Exemptions. = The provisions of this section

shall not be applicable tomatters that are . . .

12/ Oral presentation to the Commission in the course of

™ consent procedures has only been granted under unusu-
al circumstances when in the Commission's belief such
presentation served tue public interest. If the consent
settlement proceedings are to remain the flexible, in-
formal procedures they are intended to be, the decision
on whether to grant permission for such presentation
must remain within the Commission's discretion.

13/ S Rep No 813, 89th Cong, lst Sess 6 (1965).
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(5) inter-agency or intra-agency memorandums
or letters which would not be available by law
to a private party in litigationwiththe agency. . . ."

As already noted, the Commission's precomplaint consent
order procedures are properly ex parte and not in the cate-
gory of adjudication. The Freedom of Information Act, of
course, has no bearing whaisoever on the issue of whether
the Commission's precomplaint consent order procedures
are properly ex parte or not. The only question remaining
is whether the staff memoranda commenting on respondent’s
consent settlement offers are properly within Exemption No
5 to the provisions of the Act. We hold that the documents
in question come squarely within the scope of this exemption.
The Act does not enlarge the discovery rights of a private
party engaged in litigation with the Commission to secure
documents of this nature which have hitherto never been
considered as subject to discovery in this agency's pro-
ceedings.

The fact that Congress did not intend to enlarge discov-
ery rights to encompass internal agency memoranda bear-
ing on the question of whether the agency should issue com-
plaint is supported by those passages inthe House and Senate
reports commenting on Exemption No 5 of the Act. In this
connection, the Senate Report states:

“Exemption No 5 relates to ‘inter-agency or intra-
agency memorandums or letters which would not
be available by law to a private party in litigation
with the agency.' It was pointed out in the com-
ments of many of the agencies that it would be im-
possible to have any frank discussion of legal or
policy matters in writing if all such writings were
to be subjected to public scrutiny. It was argued,
and with merit, that efficiency of Government
would be greatly hampered if, with respecttoleg-
al and policy matters, all Government agencies
were prematurely forced to ‘operate in a fish-
bowl." The committee is convinced of the merits
of this general proposition, but it has attempted
to delimit the exception as narrowly as consistent
with efficient Government operation.” (S Rep No
813, 89th Cong, lst Sess 9 (1965).

The House Report makes it equally clear that the Act
was not intended to enlarge the litigant's discovery rights
to documents of this nature. It, too, recognizes the mer-
it in the objections of agency witnesses that a complete ex-
change of opinions within agencies would be impossible if
all internal communications were made public, and that
“advice from staff assistants and the exchange of ideas
among agency personnel would not be completely frank if
they were forced to ‘operate in a fishbowl. '* The report
concludes its consideration of this point with the following
significant interpretation of this exemotion, whichis pertinent
here:
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* . . . This clause is intended to exempt from dis-
closure this and other information and records
wherever necessary without, at the same time,
permitting indiscriminate administrative secrecy,
S 1160 exempts from disclosure material ‘which
would not be available bylawtoa private party in
litigation with the agency.' Thus, any internal
memorandums which would routinely be disclosed
to a private party through the discovery process
in litigation with the agency would be available to
the general public.” HR Rep No 1497, 89th Cong,
2d Sess 10 (1966). (Emphasis supplied.)

As the Assistant Attorney General of the Department of
Justice's Office of Legal Counsel stated: “Ifan internal re-
port, proposal, analysis, or recommendationistobe worth
reading, it must he a free expression and not confined to
matters ‘cleared for publication.' This is as true in Gov-
ernmentasitisin any other organization." 14/ That reason-
ing is applicablz in full measure to the documents which
respondent claims should have been produced in the course
of the precomplaint settlement procedures.

The final matter remaining for decision is the question
of whether respondent should be granted leave to file briefs
and present oral argument in support of its motionto vacate
complaint and whether that certification should be consoli-
dated with the certification of Seeburg's motion for produc-
tion of documents for the scheduling of briefs and oral
argument. The Commission has carefully examined the
pleadings filed before the Hearing Examiner in connection
with respondent's motion to vacate as well as respondent’s
subsequent request directly addressed to it, and complaint
counsel's answer in opposition thereto. As a result of such
review, the Commission is of the opinion that on the basis
of the pleadings now in this record it has sufficient informa-
tion on the respective positions of both respondent and com-
plaint counsel on the issues raised by the motion to vacate
the complaint, and that this matter should be decided with-
out further delay. The Commission, therefore, has deter-
mined that respondent's motion to vacate the complaint, its
request for leave to file briefs and present oral argument,
and the request that the two certifications of respondent's
motion be consolidated for briefs and oral arguments should
be denied. An order to this effect will issue.

14/ Statement of Norbert A. Schlei, Assistant Attorney

= General, Office of Legal Counsei, Department of Jus-
tice; Hear ngs Before the Subcommittee on Administra-
tive Practice and Procedure of the Senate Committee
on the Judiciary on S 1666, 88th Cong, lst Sess 203
(1963).
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Appendix A

You are hereby notified that the Commission has deter-
mined to institute a formal proceeding in the above captioned
matter. A copy of the complaint which the Commission in-
tends to issue, together with a proposed form of order, is
enclosed.

As provided in the Commission's Rules, Part 2 -
Consent Order Procedure, you may, w.thin ten days after
the service of this notice, notify the Secretaryastowhether
or not you are interested in having the proceeding disposed
of by the entry of a consent order. If your reply is in the
negative, or if no reply is filed within the time provided,
the complaint will be issued and served forthwithand there-
after adjudicated in regular course If your reply is in the
affirmative, the files will be referred to the Divisionof Con-
sent Orders for further handling in accordance with estab-
lished procedure. After the complaint has been issued, the
consent order procedure provided for by Part 2 of the Rules
will not be available

Counsel for the Commission in this matter is
By direction of the Commission
Appendix B
The proposed respondent(s) having filed reply on
indicating interest in having
this matter disposed of by the entry of a consent order, the

files herein have been referred to the Division of Consent
Orders.

The Commission's Rules geverning consent order pro-
cedure provide for the submission to the Commission of an
agreement containing a consent order within thirty days af-
ter the filing of such a reply

Counsel for the Commission will communicate with you
with respect to securing the agreement.

SEEBURG CORP
Federal Trade Commission, October 25, 1966

Docket No. B6B2

Te. 13(7) Right to disclosure of confidential data
51

In posses on of agency.

A showing of good cause for the production of
confidential data from the Commission's files re-
quires a demonstration of real or actual need A
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showing of generalized relevance or possible help-

5 dsie > { fulness is not enough. Production of confidential

aptioned data relating to customers of the industry andcom-

Sian tn- petitors of respondent (concerning marketing stra-

der. i& tegies, as well as technical, marketing and pur-

chasing experiences and plans) will be denied
where it is not shown that the data requested are

= unavailable to respondent under procedures to

s after secure the data directly from the source rather
whethe r than from the Commission's confidential files.
1sposed Furthermore, as to some of the data requested,
in the relevance to the issues in the case was merely
ided, conjectural.

d there -

& in the 7c. 13(7) [3a. 3, 7b.8, 7b. 11] Authority of Exam-
snof Con- iner to rule on request for disclosure of confiden-
estab- tial data in possession of agency.

ued, the

he Rules Contention that the Examiner has the authority

to order the production of confidential information
from the Commission's files without reference to

the Commission, under the exception relating to
documents whose “use may become necessary in
connection with adjudicative proceedings, " is re-
jected. The exception includes that which complaint
counsel must use in the presentation of his case and
other vital documents such as Jencks type statements.

on It is not a general authorization for pretrial dis-

v having ; covery bypassing the Commission's requirements
der, the in the pertinent rule governing the release of con-
‘onsent fidential data. This is a reasonable construction

of the Commission's rules when read together.
The contention that such a construction compels

der pro- respondent to resort to a procedure not published
an o! an i is without merit.
davs af- |

to disclosure of confidential data in possession
of agency.

l 7c. 13(7) [6a. 2(2), 7a.2, Tc. 14(1), 12 2) Right

‘with vou

Contention that refusal of the Commission to
disclose confidential information in its files, ab-
sent a showing of necessity, violates Section 6(a)
of the Admiggstrative Procedure Act (in that re-
spondent would be deprived of its right to repre-
sentation by counsel if complaint counsel were
accorded a preferred position in their discovery
and pretrial preparation), Section 7(a) (in that
' the requirement that adjudicative proceedings be
conducted in an impartial manner would be frus-
trated), and Section 12's guarantee that all re-
quirements or privileges relating Lo evidence
and procedures shall apply equally to agencies
, and persons, is rejected. Respondent may ob-

\ - tain the information sought at some future time
if a showing of necessity is made.
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Te. 13(7) [ 3c. 3 1)) Right to disclosure of confi-
dential data in possession of agency.

The Freedom of Information Act does not in-
dicate that the Commission should abandon the
standard of necessity in the case of discovery
proceedings involving application for ¢ onfidential
documents from the Commission's files. In fact,
the provisions of the Act indicate the contrary.
The Act does not concern itself with discovery
procedures applicable to adjudicative proceedings,
but rather with enlarging the access of the public
and clarifying the right of the public to documents
in administrative files. However, Section 3(e)(4)

| exempts from the provisions of the Act trade se-
crets and commercial or financial information ob-
tained from any persons and privileged or confi-
dential, and Section 3(e;, ., 2xempts investigatory
files compiled for law 'nforcement except to the
extent available by law to a private party.

[Rulirg on respondent’'s motion for production of docu-~
ments .

BY THE COMMISSION. (Commissioner ELMAN con-
curring in the result). This matter is before the Commis-
sion on the Hearing Examiner's certification of respondent’s
motion for production of Commission documents pursuantto
§3. 1] of the Commission's Rules, with a recommendation
that it be denied. The motion was certified to the Commie-
sicn on the ground that the requ=st should be treated as an
application for confidential information from the Commis-~
sion's files under §1. 134 of the Rules. It should be noted
at the outset that respondent has apparently had full disclo-
sure of complaint connsel's case, both with respect to the
witnesses to be utilized, the documents to be introduced,
the underlying data supporting such exhibits, and the theory
of the case. There is evidently no suggestion that complaint
counsel will, in his presentation of the case, rely on the
data included in the specifications of respondent's motion
for production now under consideration.

2
21

In issue before the Commission, according to the Ex-
aminer's certification, are the following documents speci-
fied in respondent's motion for production:

b

3. Anv documents showing the amount and manner of
sales of bottle and can vending machines to the following
listed classes of bottlers, including, but not limitedto, any
special policies, problems, and selling or other techniques

o applicable to such classes of bottlers:

a Bottlers of Coca-Cola, whether independent
ar owned by the Coca-Cola Company;

b. Bottlers of Pepsi-Cola, whether independent
or owned by Pepsi-Cola Co., Inc. ;
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c. Bottlers of Royal Crown Cola, whether inde-
pendent or owned by the Royal Crown Cola
Company;

"

-‘g d. Bottlers of Seven-Up, whether independent

g ¢ or owned by Seven-Up syrup manufacturers;
tal

e. Bottlers of Dr. Pepper, whether independent
s or owned by the Dr. Pepper Company;

%

ing» f. Bottlers of Canada Dry, whether independent
I or owned by the Canada Dry Corporation;

e

4 g. Bottlers of other soft drinks, whether inde-
e pendent or owned by soft drink sy rup manufac-
o turers.

A 4. Any documents which are, or which mention, refer,
relate to, or show correspondence, reports of meetings,
meetings, negotiations, engineering tests, or othercontacts
between manufacturer of vending machines and any manufac-
turer of soft drink syrup in connection with the approval or
acceptance of the vending machine manufacturer's products
for sale to bottlers of soft drinks.

5. Any documents obtained from any manufacturer of
soft drink syrup, including, but not limited to, the firms
listed in epecifications 3(a)-(f), which are, or which mention,
refer, relate to, or show:

romrt'y

Attty

¢ = i a. Laboratory or engineering procedures used by

any such manufacturer in the testing or acceptance
of bottle or ~an vending machines;

- b. Laboratory, engineering or other reports (in-
cluding summaries thereof) on the testing or accep-
tance of bottle or can vending machines by such
manufacturers;

¢. Negotiations, meetings, correspondence, or

any other contacts between such soft drink syrup
manufacturer and any manufacturer of bottle or

can vending machines with respect to the testing

or acceptance of said vending machine manufactur-
er's machines by said soft drink syrup manufacturer;

d. Modification and/or resubmission of vending

machines by bottle or can vending machines manu-

facturers to overcome engineering or technical

problems or objections raised by soft drink syrup
e manufacturers;

e. Technical problems encountered in actual op-

eration of bottle or can vending machines;

f. Lists of bottle or can vending machines ap-
proved or acceptedby any manufacturer of soft drink
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syrup for sale or recommendation for sale to
its owned, controlled, or contract bottlers;

g. Purchase volume of bottle or can vending
machines, including particular types and mod-
els thereof, by soft drink syrup manufacturers
and/or soft drink bottlers, from particular sup-
pliers;

h. Any special promotional incentives, offered
by soft drink syrup manufacturers in connection
»ith the purchase of bottle or can vending machine
equipment by soft drink bottlers.

6 Any documents obtained from any bottler of soft
drinks, whether independent or company owned, or from
any association of soft drink bottlers, which are, or which
mention, refer, relate to, or show:

a. Purchase volume of bottle or can vending ma-
chines, including particular types and models
thereof, from particular suppliers;

. ldentity of suppliers of bottle or can vending
machines;

¢. Technical problems encountered in the actu-
al operation of hottle or can vending machines;

d. Incentive : ms, whether in cooperation
with a manufa r of bottle or can vending ma-
chines or a manufacturer of soft drink syrup, in
connection with the purchase of bottle or can vend-
ing machines;

e. Any meetings, correspondence, conversations,
or other contacts between a bottler and any manu-
facturer of soft drink syrup pertaining to or con-
cerning purchase by the bottler of bottle or can
vending machines not approved or ac~epted by
said soft drink syrup manufacturer.

8. Any memoranda or documents in the Commission's
files relating to the Commission proceeding denominated In
the Matter of The Vendo Co., FTC Dkt 6646 (September 6,
1957), which will show the reasons or basis for the Commis-
sion's approval of the settlement which permitted Vendo, al-
leged to have been the nation's largest manufacturer of soft
drink vending machines, to retain ownershipof Vendorlator
Mfg. Co., one of Vendo's major competitors in this ma rket,
where the combined sales of the merged company were al-
leged to have accounted for over 50% of the domestic bottle
verding machine market,

Respondent asserts, with respect to specifications 3-6
and 8, that it requires this information in order to elizitevi-
dence in support of its theory of the case as to the relevant
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market in this Section 7 proceeding and te prepare for the
cross-examinationof complaint counsel's witnesses. To
make its defensive showing respondent asserts that itdesires
to demonstrate "the separate nature of the Coca-Cola and
other bottler markets"”, According to the Examiner, re-
spondent intends to establish that there was no substantial ac-
tual or potential competition between Seeburg and Cavahlier,
the acquiredconcern, atthe time of the acquisition.

The Examiner states that apart from the contentionthat
the acquired concern was not competing in the alleged rele-
vant market in which Seeburg did business, the purpose of
the discovery in question under these specifications is ob-
scure since the nature of the relevant market, functionally,
which respondent proposes to establish, is not disclosed.
The Examiner finds that respondent has not made the pre-
requisite showing of good cause necessary under §1. 134,
The Examiner further holds that an application for suchdis-
closure should be supperted by a specific indicationof rele-
vancyand materialityastoeachandevery class of document,
supplemented by an explanation of how such documents would
fit into respondent's pattern of defense, including “the func-
tional” market structure which respondent believes the evi-
dence may establich.

{7¢. 1 5] The Examiner, in view of his proximity to the
proceeding, is in a more favorable position than the Com-
mission to judge in the particular instance the proper scope
of disco' ery proceedings. 1/ As a result, the Commission
will. =. necessity, give ¢ onsiderable weight to his analysis
of applications for production of cenfidential documents from
the Commission's files under Rule 1. 124, A showing of gen-
eralized relevance or possible helpfulness is not enough. A
showing of good cause under §1. 134 requires a demonstra-
tion of “re or actua! need”. Viviano Macaroni Company,
Docket No 8666, Order Ruling on Question Certified (March
9, 1966) We agrec with the Examirerthat on the facts pre-
sented the showing of need requisite to the production under
the rule has not been made In this connection, we note fur-
ther the Examiner's statement that the respondent has made
no attempt, through the deposition procedures available to
it, to document the necessity of securing the data demanded
from the Commission's files

Much of the data which respondent desires to secure
from the Commission'sfiles is obviouslv confidential, both
in the case of customers of the vending machine manufactur-
ing industry and competitors oi Seeburg, since it relates Lo
sensitive topics such as the marketing strategies, as well
as the technical, marketing and purchasing experiences and
plans of such customers and competitors. Sensitive infor-

nation of this nature should not be released bythe Commis-
sion from its confidential files without compelling need.

Disclosing information from the Commission’s confidential
files under a lesser standard would necessarily engender

1/ Cf. Topps Chewing Gum, Docket No 8463, opinion and
order diepesing of motions, July 2. 19463,
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resistance on the part of companies and individuals cooper-
ating in Commission industry investigations. It would be
likely to seriously retard voluntary compliance with the
Commission's efforts to obtain the data which it needs in
industry inquiries. Obviously, the cooperation which the
Commission has received in the past from business depends
in large part on the confidence of industry that confidential
data submitted to this agency will not be released in an ad-
judicative proceeding unless specific and concrete need
therefor has been shown,

The Commission, at this time, is not fully informedas
to the measures respondent has taken or intends to take to
secure the information requested in specifications 3-6 di-
rectly from the third parties involved under the procedures
set forth in §93. 10 and 3. 17 of the Rules. At this time no
determination can be made that such data is unavailable to
respondent under these procedures. Wherever sensitive
data relating to customers or competitors of the nature in-
volved in this request is concerned, respondent should util-
ize the procedures made available by the Commission’s
Rules to secure the data directly from the source rather
than from the Commission's confidential files. Under these
procedures, the third parties from whom information is
sought are, of course, etitled to state their views on the
competitive implications of disclosing the information re-
quested and on the proper measures for preserving the con-
fidentiality of the data produced pursuant to subpena where
such measures are appropriate. 2/ In this connection, it
appears from the Hearing Examiner's certification that cer-
tain of the data sought in specifications 3-6 has already been
obtained by respondent. Certainly due process requires no
more than that respondent be abie to secure evidence to pre-
sent its defense. Respondent, of course, does not have an
unqualified right to demand confidential data from the Com-~
mission's files at any particular time or stage in a proceed-
ing. See The Sperry and Hutchinson Company v. Federal
Trade Commission, CCH Trade Reg Rep $71, 800 (SD NY
19'_'-"1). 3/

We turn now, specifically, to sepc ification 8 of Seeburg's
motion for production, which gseeks any memoranda or docu-
ments in the Commission’'s files showing the reasons or basis

2/ 1If a party responding to respondent’'s subpena states

- that it would prefer to have the Commission release
documents already in this agency's files which it pre-
viously furnished in order to save itself the trouble of
responding to Seeburg's subpena, then such data may
be released to respondent

3/ Cf. American Brake Shoe Company v. Schrup, 1965
Trade Cases ¥71,575 (D Del 1965).
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tor the Commission's approval of the settlement in The
Vendo Co., Docket No 6646, which permitted Vendo to re-
tain ownership of the Vendorlator Mfg., Co. Respondent re-
quests these files on the ground that the documentation sought
may contain material necessary to adequatelycross-examine
complaint counsel's witnesses from tha Vendo Company “as
to the realities of competition in the industry, illustrated by
Vendo's attempt to diversify by acquiring Vendorlator.” In
addition, Seeburg asserts “the requested documents may al-
so support respondent's defensive showing as to the separate
nature of the Coca-Cola and trade bottler markets.” On both
counts respondent's showing of need is so conjectural that it
necessarily fails to meet the prerequisites for release of
confidential information under §1. 134 of the Rules. 1/

Insofar as the demand encompasses internal memoran-
da of the Commission in an attempt to probe its mental pro-
cesses in deciding to accept the consent settlement in Vendo,
these are clearly not a proper subject of discovery. 5/ The
fact that intra-agency memoranda of this kind come within
the exemption of §3(e)(5) of the Freedom of Information Act
has already been considered in connection with respondent's
motion to vacate. [See 20 Ad L 2d 603]. That discussion al-
so applies to this issue as well,

[3a.3, 7b.8, 7b.11, 7c. 13] Respondent contends that
the procedures for application to the Commission under
§1. 134 of the Rules for the release of confidential informa-
tion from the Commission's files are inapplicable here, on
the ground that the Examiner has the power to order thepro-
duction of the documents in question under §3. 11 without ref-
erence to the Commission. Seeburg relies on the clause in
§1. 133(a) exempting from the procedures for the release of
confidential information under §1. 134 those documents whose
“use may become necessary in connection with adjudicative
proceedings”. The fact is that the Commission has already
ruled on the scope o1 the exception in §1. 133 on which

4/ The consent order in question was issued more than
nine years ago, on September 5, 1957. See The Vendo
Company, 54 FTC 253 (1957).

5/ Graber Manufacturing Company, Inc., Docket No 8038,
Order Ruling on Questions Certified by the Examiner
and Respondents' Appeal from Hearing Examiner's Rul -
ing, December 13, 1965; R. H. Macy & Co., Inc., Dock-
et No 8650, Order Ruling on Questions Certified and
Denying Motion to Strike Certification, September 30,
1965. Cf. Modern Marketing Service, Inc., Docket No
3783, Order Ruling cn Question Certified, January 7,
1966. See also Coro, Inc. v. Federal! Trade Commis-
sion, 338 F2d 149 (ist Cir 1964), cert denied, 380
US 964 (1965). =
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respondent relies. In Viviano Macaroni Company, Docket
No B666, Order Ruling on Question Certified (March 9,
1966), the Commission stated:

“ ., . . The exception in pertinent part relates to
material and information which may be necessary
for use in connectionwithanadjudicative proceed-
ing and this, in general, includes that which com-
plaint counsel must use in the presentation of his
case and other vital documents suchas Jencks type
statements. . . . It is not a general authorization
for pretrial discovery bypassing the Commission's
requirements in §1. 134 governing the release of
confidential data. . . ." 6/

There is no question here, as respondents states, of §3. 11
net meaning what it says if this constructionof the Rules is
foilowed. Obviously, on their face §§1. 133, 1. 134and 3. 11
are expressly related by the terms of §1.133. The Rules
must be read together and the construction given §1.133is
a reasonable one, doing no violence to the provisons of
§3.11. Respondent's argument that this construction of the
Rules requires it to resort to procedures not published in
the Federal Register and therefore violates Section 3(a) of
the Administrative Procedure Act is without merit.

(6a.2, 7a.1, 7c.13, 7c. 14, 12.2] Seeburg further as-
serts that Sections 6(a), 7(a) and 12 compel the production
of the documents which it seeks pursuant to §3.)1 of the
Commission's Rules. Otherwise, respondent argues, its
right under Section 6(a) to be represented and advised by
counsel would be reduced to an empty formality if com-
plaint counsel, in an adjudicative proceeding, were accord-
ed a preferred position in their discovery and pretrial
preparation by the Commission’'s interpretation of §3. 11.
With respect to Section 7(a)'s direction that adjudicative
proceedings be conducted in an impartial manner, respond-
ent similarly argues that this provision would be frustrat-
ed if it is not granted the pretrial discovery which it seeks.
Respondent, in addition, relies on Section 12's guarantee
that all requirements or privileges relating to evidence
and procedures shall apply equally to agencies and persons.

C¢ 7 -ntions similar to those advanced by Seeburg were
passed on by the District Court for the Southern District of
New York, in The Sperry and Hutchinson Co. v. Federal
Trade Commission, supra, when the court considered
claims that the Commission's denial of motions under §3. 11
of the Rules for discovery contravened statutory rights

6/ See also Inter-State Builders, Inc., Docket No 8624,
X Order and Opinion Directing Remand, April 22, 1966.
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guaranteeing access to material evidence under Sections
7(c) and 12 of the Administrative Procedure Act. 7/ The
court ruled:

“] cannot agree. Section 7(c) provides simply
that ‘every party shall have the right to present
his case or defense by oral or documentary evi~
dence, to submit rebuttal evidence, and to con-
duct such cross-examination as may be required
for a full and true disclosure of the facts.' These
rights certainly do not extend to an unlimitedpriv-
ilege to examine all the Commission's files, which
in essence is what Sperry seeks. As previously
pointed out, there has been no showing here that
Sperry will be denied any rights to present its
defense and this court is in no position to find
that Sperry is likely to be deprived of essential
material at what will undoubtedly be a lengthy
hearing yet to be commenced.

“Section 12 adds little to Spersy's argument,

This provision states that ‘except as otherwise
required by law, all requirements or privileges
relating to evidence or procedure shall apply
equally to agencies and persons.' (emphasis ad-
ded.) By no means can it be said that the Com-~
mission has plainly flouted this open-end2d legis-
lative direction.® CCH Trade Reg Rep 971, 800,
supra, at 82,703,

That holding is applicable here. Seeburg, as we have
noted already, is not foreclosed from seeking the evidence
which it seeks pursuant either to §3. 16 or §3. 17 or even to
again seek this data from the Commission's files if it can
meet the standard of necessity outlined in this and previous
decisions. The court, in Sperry and Hutchinson, clearly
held that a respondent does not have the right, as we noted
above, to confidential data from the Commission's files at
any particular time or stage in the Commission's proceed-
ing as long as there is a reasonable opportunity at future
stages of the proceeding to adduce the evidence it needs.

Significantly, the district court characterized the re-
quirement of Section 12 that all requirements or privileges
relating to evidence or procedures shall apply equally to
agencies and persons as an “open-ended legislative direc-
tion.” In short, while it has the duty of insuring that
Seeburg has the opportunity to secure and present its evi-
dence, the Commission can make provision that this is done

7/ Although respondent here relies on Sections 6(a) and
=~ 7a), as well as 12, of the Administrative Procedure
Act, ite contentions are not materially different from
those ruled upon by the court.
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in a manner consistent to the greatest extent possible with
the protection of confidential sensitive business data in the
Commission's files. As the court stated:

“Such 'equal’ rights of access to evidence as
Sperry may have under this provision are by no
means unqualified. As the statute indicates
these rights are plainly subject to the protec-
tions against disclosure of confidential informa-
tion required by the Commission's rules

“Moreover, even assuming there is a statutory
right of ‘equal’ access to evidence, it .ould
scarcely be said to require suchaccess at any
particulartime or at any particular stage in the
proceeding. Nor would it include access to any
evidence which is not shown to be necessary to
the defense. There is no showing here that ac~
cess to any such material will necessarily be
denied in this adjudicative proceeding.” CCH
Trade Reg Rep 971, 800, supra, at 82, 703,

Finally, the Commission does not construe §1. 133 *as
a blanket of secrecy for all documents in [complaint] coun-
sel's possession”. The fact of the matter is that §1. 133
and §1. 134 do not constitute an impenetrable barrier to the
Commission's confidential files, but merely require, as we
have stated here and in other cases, that documents in the
confidential category should not be released without a show-
ing of necessity on the part of a respondent engaged in put-
ting on his defense. This is by no means an insuperable
barrier. The Freedom of Information Act of 1966 does not
indicate that the Commission should abandon the standard
of necessity in the case of discovery proceedings involving
application for confidential documents from the Commis-
sion's files. In fact, the provisions of the Act indicate to
the contrary. The Act does not concern itself with discov-
ery procedures applicable to adjudicative proceedings. It
does concern itself with enlarging the access of the public
and in clarifying the right of the public to documents in ad-
ministrative files. However, Section 3(e) of the Act pro-
vides expressly that documents inthe categories enumerated
therein shall be exempt from the provisions of the Act. In
this connection, Section 3(e)(4) exempts fromthe provisions
of the Act trade secrets and commercial or financial infor-
mation obtained from any persons and privileged or confi-
dential, _8_/ while Section 3(e)(7) exempts investigatory files

8/ “Exemption No 4 is for 'trade secrets and commercial

- or financial information obtained from any person and
privileged or confidential.” This exceptionis necessary
to protect the confidentiality of informationwhichis ob-
tained by the Government through questionnaires or
other inquiries, but which would customarily not be

[Footnote continued on following page).
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compiled for law enforcement purposes except to the extent
available by law to a private party. 9/ Certainly, while these
exemptions do not exclude documenis in this category from
discovery proceedings when a proper request is made, they
clearly indicate that it was not the intent of Congress to
change with this legislation the standards whereunder dis~
covery would be required with respect to such documents.
In short, in the case of discovery proceedings relating to
confidential information from the Commission's files com-
ing within the exemptions of Section 3(e) of the Act, the test
is still one of a showing of necessity, which has not bzen
met in this instance.

Since the Commission is adequately informed of the is-
sues raised by respondent's motion for production, the re-
quest for the opportunity to present briefs and oral argument
will be denied. The motion for production is denied for the
reasons set forth above.

STATESMAN LIFE INSURANCE CO.

Federal Trade Commission, December 7, 1966
Docket No. B686

7c. 13(7) Disclosure of evidence in possession of

agency denied.

In proceedings charging respondent with decep-
tive advertising practices, the Commission will
deny respondent's request for the production of
the Cornmission's memorandurn closing proceedings

8/ [Footnote contirued from preceding page).

released to the public by the person from whom it was
obtained. This would include business sales statistics,
inventories, customer lists, and manufacturing pro-
cesses. . . ." S Rep No 813, 89th Cong, lst Sess 9

(1965).

9/ “7. Investigatory files compiled for law enforcement

T purposes except to the extent available by law to a pri-
vate party: This exemption covers investigatory files
related to enforcement of all kinds of laws, labor and
securities laws, as well as criminal laws. This would
include files prepared in connection <ns1:XMLFault xmlns:ns1="http://cxf.apache.org/bindings/xformat"><ns1:faultstring xmlns:ns1="http://cxf.apache.org/bindings/xformat">java.lang.OutOfMemoryError: Java heap space</ns1:faultstring></ns1:XMLFault>