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:

I THE CHAIRMAN: Ladies and Gentlemen, the special

2 pre-hearing conference before the
i

3 i Atomic Safety and Licensing Board is

4 now called to order.<

5 I'd first like to make sure that all
I
:

- 6 the participants are seated up front at the;

1

7 tables provided for them. I believe counsel

5 are here, but there are some individual

9
| petitioners, I'm not sure, that have not
i

10 taken seats up front, Mr. and Mrs. Grabowski,'

dBi :

| could you have a seat up front. Doctor Schultz,11

;

12 is he here? And there's at least one

13 ' r;.i e r o p h o n e provided at each counsel's

|
14 | table.

15 j I'd like to take an opportunity to.

: |
, i

'

g 16 say this is a special pre-hearing council
I

'

f

4 17 | under the authority of the Nuclear Regulatory
2

| Commission, it's being held today, Wednesday,2 18

$ ;

j 19
| March 12, 1980, at the National Guard Armory
'

J

| in Valparaiso, Indiana, pursuant to an. 20

: i'

21 oroer of the Atomic Safety and Licensing

||f | Board. In the matter of Northern Indiana
i

23
| Public Service Company, Bailey Nuclear
!

24 Generator, involving NIPSCO's request for a
t

- J
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dBi i
i

2

I construction permit extension ~. .

2 This Board was designated on,

3 December 31, 1979, by the Acting Chairman

4 of the Atomic Safety and Licensing Panel
.

5 pursuant to the regulations of the
-

6 Commission, particularly NCRFR, Section
.

7 | 2.105.
I

'

8 i Now, I'd first like to introduce the

9 i members of this Board. As many of you know,

0 IIRC 's Board is usually composed of three
'

11 members and an attorney who acts as Chairman
i

12 ! of the Board and two scientists. usually

13 an environmental scientist and nuclear
i

14 scientist. Now, our nuclear scientist,

15 Mr. Glenn Bright is absent today because he, ,

: ,

!e

: 16 ; sustained a severe inj ury recently after we*
i

g 17 j had scheduled this conference. He hass

| 18 i just undergone surgery and we hope he'll
$
! 19

; rej oin us within a few weeks. Mr. Bright*

i

20 has degrees of Bachelor of Science and P RDI ,

*
| of Science in engineering physics from the21

!

||k University of Oklahoma, he taught three

23 ! years at Oklahoma and has an extensive
!

| background in nuclear engineering in private24

J >
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; 3

1 i industry, h e 's a full-time member of the
i

2 Atomic Safety and Licensing Panel.

3 We are, by the way, conducting this

4 conference as a forum, that is, two of the
.

i

5 ! three members, including a chairman, under
'

Section 2.721D. On my right is our6

7 ! environmental member, Doctor Richard F. Cole,
i

8 | Doctor Cole has a Bachelor of Science in

9 Civil Engineering from Drexel, a Master of

; Science in Sanitary Engineering and Water
60 |

11 | Resources from MIT, a PHD in Environmental

12 Engineering from the University of North
!
t

| Carolina, he spent seven years with the13

14 Pennsylvania Department of Health, he
i

15 spent eleven years at the University of.
:

h 16 North Carolina, including seven-and-a-half
*

i

j 17 i years on the faculty of the graduate school,
3

i

! when he left the University of North18

i
| 19 Carolina he was a director of the Internationali

d

; 20
i Program of Sanitary Engineering, he has

! |
'

21 ! been a permanent member of the Atomic
j

||k Safety and Licensing Board Panel since 1973,
23 he's a Registered Professional Engineer

i

24 in Maryland and Pennsylvania and is a Diplomate

i

u<
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1 | in the American Academy of Environmenta l
i

2 ! Engineering. My name is Herbert Grossman,

3 I'm acting as Chairman of the panel, I

4 have a BA from Cornell, and LOD from
i

-

! Columbia, a Maters course from Georgetown5

!
-

6 i University, I was a trial attorney and

7 appellate attorney at the Department of

!
8 Justice over fifteen years, I'm on the

9 f.egister of Certified Administrative

o Board Judges, and I've been a permanent

11 member of this Board for a half-a-year.
i

| This proceeding was initiated by12

:
I

13 NIPSCO's request for an extension of its

14 construction permit, which had been granted

15 on May 1st, 1974, after an extended hearing.

16 j the completion date in that permit was
-

;

17 September 1, 1979, on February 7, 1979

# 18 NIPSCO requested an extension of the completion
$
j 19 date to September, 1985. On August 31,

'

J <

; 20 | 1979, it amended its request to set the
i !
'

21 completion date at December 1, 1987, for

||| ninety-eight months after the NRC's

23 j recoverage placement. On November
:

24 30, 1979 NRC published a notice that
.

i

!
J
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5

permits anyone who was interested to file aI

2 request for hearing in the form of a petition

to intervene pursuant to 10 NRC 650.50R,
|

| if a good cause had been shown for the
4 !

.

extension of the permit. On the deadline

. | stated petitions were received Firstly,6 .
;

|

7 a joint petition from the Porter County Chapter
i

8 i of the Isaac Walton League of America,

9 Concerned Citizens against Bailly Nuclear,

! Site, Businessmen- for Public Interest, Inc.,

11 j James Newmann and Mildred Warner. A petition

12 was received from the State of Illinois by its

13 Attorney General. A joint petition from the,

I
14 ! City of Gary, United States Steelworkers

|

! Local 6787, Bailly Alliance, Save the Dunes15.

: ,

|,

i 16 | Council, Critical Mass Energy Project.
2 i

j 17 | A further petition was received from Local
s !

18 I 1010 of United States Steelworkers of America,
.

I
,3 19 a petition was received from Lake Michigan
i ?

| 20 | Federation, another one from Doctor George Schultz |
.i \

'

'

21 Is Doctor Schultz here yet?
I

||k | (No Response)
i

23 ! And finally a petition from

24 George and Anna Grabowski. Let me ask if all
1

1

it
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O
6

I are present, other than Doctor Schultz.

2 On February 8, 1980, the Board set

3 the special pre-hearing conference for March

4 12 and 13th, at another site. Becauseiof the
.

5 expected large turn-out, as I see we moved

- 6 the site somewhere else and then finally to

7 this National Guard Armory. We do not intend

8 to have public statements at this conference.

9 If a notice of hearing is issued and we do
,

10 have further conferences we will give the

(Il i
11 public an opportunity to come in and make

i

12 statements with regard to the matters

13 before the Board.

14 The purpose of this conference is to

i
15 discuss the issues with respect to the

g 16 ! intervention petitions to discuss the rights of
2 !!

.i 17 the requests of certain petitioners for a
:
; IS i waiver of Regulation 50.558, to discuss specific

-s l'j 19 i issues raised and the contentions filed with
4 |
; 20 | the petitions and supplemental petitions and
! '

|
'

21 to discuss further the scheduling in this

2 proceeding .

'
23 Now, I'd like counsel to introduce

24 themselves, beginning with the table an my
1

f

I
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3 left. Tell us who you represent and who

2 everyone is there.

3 MR. VOLLEN: I represen*, the Porter County Chapter

4 l of the Isaac Walton League o f America, Inc.,
.

5 Concerned Citizens Against the Bailly Nuclear
-

6 Site, Businessmen for the Public Interest,

7 Inc., James E. Newmann and Mildred Warner.

8 MR. OSANN: My name is Edward W. Osann, Jr., I represent

9 the same petitioners named by Mr. Vollen, I'm;
1

10 | co-counsel with Mr. Vollen.9 !

I
11 MS. COHN: My name is Diane Cohn, I represent the

12 City of Gary, Indiana, United States Steelworkers
i

13 | of America, 6787, Sa ve the Dunes Council,
i

14 Bailly Alliance, Critical Mass Energy Project.

IS MR. REISING: My name is Gregory Re. sing, I'm an.

!s
16

g ) attorney from Gary, Indiana. I represent

~~g 17 the Lake Michigan Federation.
. I

; 18 | MR. GOLDBERG: My name is Steven Goldbe.g, counsel
.a i

I
'

i 19 for the NRC staff in this matter. To my
;

) 20 left is Mr. Richard Goddard, who has recently
i

21 entered an appearance on behalf of the staff

||2 in this matter.

23 |MR. HANSELL: My name is Dean Hansell, an Assistant
|
!24 Attorney General for the State of Illinois. I

e s ;
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I With me today is Susan Sekuler, also A s s is t an t A'tt r.

2 General for the State of Illinois. To be joining

3 us at a later point will be John Van Vranken.

4 THE CHAIRMAN: Mr. and Mrs. Grabowski, will you
.

5 introduce yourself, please?

- 6 MR. GRABOWSKI: I'm George Grabowski.

7 MRS. GRABOWSKI: Anna Grabowski.

8 MR. EICHHORN: Mr. Chairman, my name is Bill Eichhorn,

9 y,m an attorney for the Northern Indiana Public
,

!

10 Service Company. With me today to my immediate
h !
II

'

right, Kathleen Shea and to har right,

12 Steve Frantz, who are co-counsel with me

I3 representing NIPSCO.

I4 THE CHAIRMAN: Thank you.

15
g Is Doctor Schultz here?,

!

16j (No response)

37-j MR. VOLLEN: I think now that the introduction of

I
k 38 counsel has been made, it is appropriate for

- '

! 39 me at this very earliest stage to make a motion
E

|20 but in view of the prediction that Mr. Bright j
r '

2I is not going to be available for a couple of

||f2 weeks, during which time argument will be

'3' advanced and presumably the occasion for

'4' rulings on contentions plus technical matters



- . .. - |
|

|

9

9
I

concerning nuclear activity will be presented,

it seems to me that we may be getting ourselves

3
in a situation that we're going to have to

#
duplicate, or replicate a lot of this proceeding,

.

5
indeed, we may get into a situation where we'll

6.

not have the availability of the technical

member of the Board. Accordingly, Mr. Chairman,
8 i

! the Porter County Chapter and petitioners
9

we mentioned who I represent move to adjourn this
10

meeting until a full board car be in attendance.
11

THE CHAIRMAN: Motion is denied.

Well, there's a very good chance that
13

Mr. Bright will participate in any formal
14

order that may pursue from this pre-hearing

i conference, first order o f business I think

16
! actually raises to the question of standing,

17--j and I would like first to cover the by the--

f.
18

way does anyone know whether Doctor Schultz
-2

2 19
8 intends to appear at this meeting?
d
w

40'
| (No response)
.
'

21

I'd first like to cover the question of

||f technical compliance with the organizatt.onal
23

requirements, and I understand that the
24

applican05 and staf f have objected to the

.
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I standing of certain of the organizations here

2 for at least failure to satisfy certain

3 requirements relating to the standing of

4 individual members. The applicant's attorney,
.

5 Mr. Eichhorn, Miss Shea, would you like to

. 6 elaborate on that?

7 MR. EICHHORN: I'll accede to Miss Shea on that.

8 MS. S H E A: I don't think it takes much elaboration,

9 Mr. Chairman, the regulation is quite clear

10 | and Commission President clearly indicates
I
11 that an organization has standing on a derivative

12 basis and must p re sent the affidavits of

13 members showing personal interest and the

14 authorization of the organization to represent

15 that personal interest in the proceedings.

16 The Porter County intervenors have not done

'
17.j so, Lake Michigan Federation has not either,

t

| U 18 I believe those are the two which have failed
Y |

| 19
| to meet the technical requirements. Local

i \

; 20 1010 and the other steelworkers local, I
!
'

21 believe aise,

ggf2 THE CHAIRMAN: I'm sorry, I believe we did receive

23 individual affidavits from the Gary intervenors,

24 is that correct, do the applicants concede that

a
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1 these satisfy requirements with regard to

2 individual members of organizations?

3 MS. SHAI: I believe, first of all, that copies which

4 we were to receive were not executed, they
.

5 were unsigned copies, I assume that will be

6 remedied. Secondly, I believe that the identity.

7 of the individual members alleging personal

8 interest being affected by the proceeding is

9 not revealed in those affidavits. Excuse me
.

10 ! Just a moment, Mr. Chairman.

I MR. CHAIRMAN: While Miss Shea is looking for those would

12 the staff like to state its position regarding

13 the organizational requirements and the

14 i Gary intervenors in particular?

15 MR. GOLDBERG: The staf f will rest on its findin gs in.

:

| 16 that matter.
:
g 17 MR. VOLLEN: Wasn't Local 1010, United Steelworkers also --

s

18 didn't they also file a petition?
i

~| 19 THE CHAIRMAN: Yes, that's correct. Is there any
;
; 20 problem as far as the staff is concerned with
1

21 the Local 1010's petition, as far as the

2 requirement as to individual members indicating

23 a geographical location and the organization

24 for the locals who represent them?

.
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1

MR. GOLDBERG:I believe we indicate in our response to
2

several of the organizational petitions of
3

January 23rd, that Local 1010 had failed to
4

identify any of its individual members with
'

5

a personal interest in the proceedings.

-
6

How that interest might be affected by the
7

outcome of this proceeding and further demonstrate
8

that Local 1010 was authorized to represent
9 i

| such personal interest of its members in this
10

proceeding and that these were necessary

requirements to establish organizational
12

standing in our administrative proceeding.
13

THE CHAIRMAN: By the way is Local 1010 represented
14

here?

i (No response)
:

$bs

! Now, Miss Shea.
17 I-

.i MS. SHE A: The affidavits of the steelworkers and
; 18
j Save the Dunes Council technically do not,

| 'i 19 !
3 '

in our opinion, meet the requirements for
! 20
3 establishing organizational standards.

21

THE CHAIRMAN: In what particulars do they not?

|[ MS. SHEA: They do not identify individual members of
23

| the organizations who live within the area
24

and allege personal interest that may be affected
.
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1 THE CHAIRMAN: Would you like to respond to that,

2 Miss Cohn?

3 MR. VOLLEN: It's my understanding that Local 1010 is

4 represented by someone other that Miss Cohn
.

5 in this matter.

THE CHAIRMAN: Yes, now, this isn't Local 1010 that-
6

7 we're discussing now, it's the Gary petitioners,

8 !
including, I believe another local of the

9 steelworkers.
i

10 MR. VOLLEN: Thank you.

O
11 MS. COHN: Mr. Chairman, I represent Local 6787 of

12 the United Steelworkers of America. With

13 respect to Ms. Shea's first question as to

14 whether the affidavits have been executed,

15 three out of four of them have been, and the
,

:
,

'

| 16 fourth will be shortly, and will be served
e

.g 17 on all parties within a matter of days.|

:
j is With respect to the two organizations identified

.i,

| 19 by Ms. She a , as far as the affidavits submitted

!w 20 on behalf of the Save the Dunes Council is
n
*

21 concerned, that affidavit was the affidavit

of Ms. Charlotte Reed, who is not onlygg:

23 a member, but e xecutive director of that

24 organization. The affidavit alleges that she

|
_ _ _ _ _ _
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I not only uses the National Dunes Lake Shore

2 area, but resides within it, and I believe that

3 affidavit on its face, demonstrates the

4 prequisites of the organizational standings.
.

5 My understanding of Mr. Goldberg's statements

- 6 are that the NRC staff has not raised an

7 objection with respect to the ability of the

8 Save the Dunes to participate here. On that

9
| basis, as far as the Local Steelworkers 6787

f10 is concerned, we submitted the affidavit
(Bi i

II
| of the president of that local, his affidavit
!

12 indicates that the local represents six

I3
thousand workers in the Burns Harbor Facility,

I4
that at a membership organizational meeting

35; the vast maj ority of those members authorized

16 the union to participate in this proceeding

37-j on behalf of those workers. If an objection

f
38

is still raised that we have not identified
.g !

! I9 a participar individual member of the union
4

f by name who works at the Burns Harbor Plant,
20

i
21

if the Chairman would desire, we would

||f2 certainly submit a supplemental application

*3'
curing that defect, if indeed that is thought

*4'
to be significant.

1
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1 THE CHAIRMAN: Well, Miss Shea, it appears as though

2 that's a technical defect that could easily

3 be cured if you insist on it. Do you insist

4 on that?
.

5 MS. SHEA: Are you referring to the signature or

-

6 to the --

7 THE CHAIRMAN: The signature and names of the individual

8 members of that local.
I

9 MS. SHEA: I believe that the pleadings should conform

10 to the requirements of the NRC regulations and
|

11 j the holdings of the case, Mr. Chairman, I

12 do not disagree that in all probability

13 the defect can be corrected. The fact of the

14 matter is, however, the regulations in your

15 order establish times for the compliance.

:

16 with the regulation and I'm not very inclined
E

-g 17 to waive compliance with the requirements.
I
'; 18 MR. CHAIRMAN: Well, fine, would you submit, then,

'I
j 19 an affidavit?

f 20 MS. COHN: Certainly.
3

21 THE CHAIRMAN: Thank you.

||p MR. GOLDBERG: Mr. Chairman, I'm sorry to interrupt, but

23 I feel incumbent to do so. Ms. Cohn perhaps,

24 has not adequately characterized the staff
,

/o
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I position that we have sustained in our

2 separate findings, we do not find that any of

3 the named petitioners who she represents to

4 have satisfied the standing requirements of

5 commission regulation and case law.

. 6 MR. CHAIRMAN: Well, I'm referring now only to the

7 geographic location of the authorization to

8 be represented by that organization, we haven't

9 yet reached the question of whether there is

10 alleged inj ury in fact T any other such

I requirement to the individual member.

12 MR. GOLDBERG: Thank you.

33 MR. CHAIRMAN: Now, continuing along the line of

14 the organizational requirements I'd like to

15
g discuss the situation with the Porter County

16 Chapter intervenors, and by the way, I think

37.j it would probably be preferable to refer to. you

k 38 that way unless you have some particular
.i

! 39 obj e ction , but there are three joint petitions

20 in the case and I think it would be somewhat:
23 confusing to refer to you as a joint

g intevenor for the petitioners, with the City of

23 Gary having j oint petition and the Grabowski's

24 having a joint petition. Is there any objection?
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1

MR. VOLLEN: Certainly there's no objection, we have
2

no objection to referring to ourselves as

3
joint intevenors.

4

, , MR. GOLDBERG: That is also relevant to the question as

5

to why you haven't submitted individual affidavits
- 6

and I assume it was because you had already

7

established a standing in the prior proceedings,
8

however, I'm not sure that we can accept that
9

i

! in the new proceedings, considering the fact
10

ggg that membership may change and at least there
11 ;

ought to be some renewal of the affidavit. Is

12

there any problem on your part with complying
13

with those technical requirements having
14

an individual state one's residence and the
15.

: fact that he authorizes you to represent him?
d

W Ib
E MR. VOLLEN: There is certainly no problem, you're

3 17
2 right, I thought it wholly unnecessary,
j 18

.g because of the prior adjudication by the
: 19
8

Atomic Licensing Board that Porter County did
.

j 20

g have standing to participate. If you want
'

21

affidavits from individual members from each

92 of the three organizations, we'll be glad to
23

provide them.
24

THE CHAIRMAN: I think that would be the best way do

e
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1

that, so we'll allow you time after this
'
-

conference to file those affidavits.
3

Now, with regard to the State of
4

Illinois, is there any problem with regard
.

S

to the organizational requirement, notwith-
- 6

standing that no individual affidavi may have
7

been submitted?

} MR. EICHHORN: No.
8

t

9
THE CHAIRMAN: I take it, then, the only other

10

organizational problem relates to Local 1010,
11

is that correct?
12 MS. SHAI: And Lake Michigan Federation, Mr. Chairman.
13

MR. CHAIRMAN: Would you like to speak for the Lake
14

Michigan Federation, Mr. Reising?
15 MR. REISING: Mr. Chairman, the Lake Michigan Federation
16

stands ready to make technical compliance
_j 17

that
$ | NIPSCO attorneys are insisting upon..

@
18

THE CHAIRMAN: Well, fine, then, we'll expect to receive.I
! I9

affidavits subsequent to the adjournment of
d

'Oj this pre-hearing conference.
~

*
21

Now, I think we ought to move on to the
g broad obj ec tions that the staff and the l

'

23

applicants have to the standing of the petitioners
|

l

'4~

in this case and I think that we'd like a
|

|
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i statement first from Ms. Shea and Mr. Eichhorn

2 with regards to the overall deficiency that

3 the applicant sees in the standing of these

4 petitionera.
.

5 MS. SHE A: Briefly stated, Mr. Chairman, Section 185

6 of the Atomic Energy Act requiring that a
-

7 person seeking to intervene must show his

8 interest, may be affected by the proceedings
9 involved, and it's our belief that the

10 petitioners have failed to do so. SummarizingO
11 somewhat, they allege in fact, the interest

12
, that will be affected by the operation of the
i

i
13 i Bailly Nuclear Plant, that is not the issue

14 in this proceeding and it's our position that

15 they have not alleged an interest in the.

16 proceeding involving the proposed Bailly

17-g construction permit.

| A 18 THE CHAIRMAN: Do I understand that your position is1 .j
i 19

that unless they're actually affected byi

| '

.

; 20 the prolonged construction because of the
a
r

21
extension that they really have no interest

)

!

|||2 in the proceedings and that they are not sustained

23
or could not sustain an injury.in fact?

24 MS. SHE A: That's correct.
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1 THE CHAIRMAN: Well, I have some problem with that

2 position, in that the Regulation 50.55B

3 seems to have as its purpose not requiring

4 any further hearings with regard to health
.

5 and safety problems or environmental problems,

6 if a good cause is shown for the extension.

7 and in effect, obviates having to redo all the
1

8 | proceedings which had been held in order to

9 safeguard the persons who might have some

10 inj ury in fact. Now, if we can assume for the

li moment that the company did not have a good

12 cause for the extension it would have to have

13 those proceedings done over again. if it were

14 to apply for a permit and license, isn't that

15: correct, Miss She a ?
-

16 MS. SHEA: You mean if it were to apply for a new

17,j construction permit?

! j 18 THE CHAIRMAN: Yes.,

i

'! 19 MS. SHE A: Correct.
J

{
20 THE CHAIRMAN: Well, one of the people who might be

,

i'

21 affected by the operation of the plant would

2 be the ones who would have some interest in

23 seeing that the applicant had to have thosei

|
24 safety hearings over again if there wasn't
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I any good cause for extension.

I MS. SHEA : You're going through a two-step process,

3 in fact.

4 THE CHAIRMAN: Well, what I'm saying is that the

5 original proceedings were intended to insure

6 that the health and safety of the residents-

7 of the area were provided for if the plant

8 were to go into operation, and those being the

9 people who were affected by not having health
i

10
i and safety standards adhered to. Now, aren't

O :
II those the same people who would show ani

l
12 | inj ury in fact if the applicant had to have

|

13 some further proceeding on health and safety

14 if there was no good cause shown for an

15
g extension.

16
| MS. SHEA: I'm sorry, Sir, I'm not following.

37-| Where is the injury in fact? Are you finding

I

k 18 i an injury in a benefit?
-!

$ 39 THE "HAIRMAN: The inj ury in fact I can assume would

20 be in not having the nealth atd safety,

21 inhabitants protected through a proceeding

h whiah might be necessary if there isn't

23
| good cause shown for an extension.

24 MS. SHE A : If another construction permit proceeding is

o
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I
held tney'll be able to allege the interest

2
in that proceeding and intervene in it.

3

THE CHAIRMAN: Well, that's correct, and what I'm
4

saying now is, well, aren't those the people.

5
then, who really have an interest in showing

6-

that there should be health and safety hearings,

7
rather than a reliance upon good cause.

8
MS. SHAI: But this proceeding cannot show that there

9
really aren't health and safety issues,

10

gg this is not within the scope of the proceedings,
'

11

the scope of proceedings is a good cause for
12

extension, the other may follow as a national-i

13

consequence, but the licensee fails to show
14 |

'
good cause in this case.

15.
: MR. CHAIRMAN: Right, but I'm not trying to discuss what
*

16 '
.

! I the scope of this proceeding ought to be, but

.i 17
3 we want to determine whether these people
| 18

.( could show an inj ury in fact by not being able
i 19
"

. to participate in a proceeding that will
*

20.

| j determine whether health or safety proceedings
'

21

should be held, rather than obviated by the
,

i showing of good cause. Do you follow me?
23

Mr. Eichhorn, would you care to comment on
24

that?
,

J
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1 MR. EICHHORN: We don't mean to double-barrel you,

2 Mr. Chairman, but I think you brought up a
f

3 new twist in the hearing that we had not

4 anticipated before, I think it's obvious,

5 number one, that as far as the health and

1
6 ; safety questions are concerned that was-

7 o handled at a construction oermit hearing,
h'
i

|I now you're saying, I think, in trying to gets

||
9 li an inj ury out o f a bene fit , if they could

:
!

10 get another hearing that might benefit them,
i

11 however, that other hearing would be contingent
i

12 i upon first finding that there was not good
!

13 ! cause for the extension of the existing
I!

14 | construction permit; secondly, it would
I

15 require the then ex-permit holder, NIPSCO,,

:
2

g 16 , to file a new obligation before that second
d2

3 17 | hearing comes to be, and it just seems to me
: I

i 18 q that when you're talking about an interest
-Y !

j 19
| in a possible second safety and health hearing

i |
; 20 that you're getting rather attenuated from
I

21 the purpose of this hearing, and it takes not

g2 only the step of finding no good cause for

| extension, but it takes, then, a voluntary23

1

24 act on the part of now a new applicant to refile
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I a whole new construction permit.

2 THE CHAIRMAN: Mr. Vollen, would you like to respond to

3 the position of the applicant?

. 4 MR. VOLLEN: I'd like to, if I understood it,
,

5 Mr. Chairman. I think it's important to keep
.

6 in mind the contention in which NIPSCO

7 is asserting that none of the intevenors or

s |
petitioners for intervention have standing,

|
9 ; what they're saying, in effect, Mr. Chairman,

i

ggp { is this question of whether or not Bailly

I
11 should receive an extension for its construction

12 permit which is necessary to permit that plant

13 to be built, this question should not be,

l
i

|
decided in a public hearing, because there will14

I
15 | be a public hearing only if the board grants,

: 1

I
^

i 16 one person's in t e r ve n t io ri standing, one person
2

'j 17 standing, and NIPSCO is, in effect, arguing
!i

! that there should be no public hearing. I,2 18

i !

| 19 | think that needs to be understood as the board
=

5

| 20 considers NIPSCO's technical arguments outstanding
:
5 |'

21 of the intervenors and it ought to b understood

92 in relation to the Commission's propisal,

23 ; at least the express proposal of decisions
!

24 being made and public participation is valuable.

.
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1 I understand the arguments that counsel for

2
NIPSCO are making, it's really an e f fort tv,

3
collapse into one issue the separate issues

4 ! of standing and scope of the hearing and I
5 think that's what your questions were eliciting

.

6 from them, Mr. Chairman. In fact, I think the

7
two issues are quite different, injury is one

8
question, the question is are the intervenors

, i

9 Ithe petitioners for intervention injured by --

0 | affected by the proceedings? We r.eed to look
11 ; at what the proceeding is about. I suggestt

12 I
the proceeding is about whether or not Bailly

13 will be built, it's true that NIPSCO attempts
14 | to put a semantic coloration on it and say

!
15 i

no, it really isn't about whether Bailly will
16 be built, but only about the time Bailly will

's 17
| be built. The absolute fact of the natter

18
is without this extension Bailly cannot be built,'jt i

j 19 .

the construction permit has expired, so this
20 '

proceeding involves whether or net Bailly willi
:

21
be built and it seems to me anybody who can be

92 affected by the construction of Bailly, that is,

23

to say, anybody who could have, or in fact,
24

did participate in construction permittas standing.
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I I'm not reaching the scope question, that is not

2 to say that the scope in this proceeding is

3 the same as the cons truction permit proceedings,

4 its not, but as far as the people who are

5 inj ured by -- affected by this proceeding, it
"

6 seems to me that it's those who are affected

7 by the construction of Bailly plant.

8 THE CHAIRMAN: Would the staff like to indicate its

9 position with regards to that standing question?

! MR. GOLDBERG: The staff's position on both standing10

I

II

| and the nature of the proceedings or the scope

I2 of the proceedings is briefed more fully in

33 separate filings. And I'd like to address an

I4
observation that the Chairman made in

15; discussion with counsel for the applicant,it

16
seems to me that the Board is speculating and

I7- j there may be some future licensing proceeding
'

.

18"; | that could arise from an unfavorable decision
' s
! I9 I

on the present application for a permit
i

\

20
extension; proceedings to which many, if not ,

: |21
most of these present petitioners could have

gg2 standing on the grounds their health and |

*3'
safety could be adversely affected were that

~4'
permit be permitted to continue construction

1
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I and the eventual operation. This I think

2 l is saying no more than what has been the clear

3 practice of the !!RC in terms of its standing

4 requirements for construction permits,
.

S themselves, however, this is not such a

,
6 proceeding, this is a proceeding whose scope

7 is defined by regulation, namely 50.55B,
8 and it is essentially designed to determine

9 if there is good cause to permit the continued
;

10 construction of a permit for whom previous

t | authorization had been given after extensive

12 construction permit hearing before a separate

13 Board, therefore, I do not think that one's

14 prospective standing in a construction permit

15 or the resubmission of a construction permit.

:

s

16 and application were the present extension.

:
; 17 application to be denied in first standing onc

| 18 ; a petitioner in the present matter, which is
i

j 19 designed to ascertain whether or not there is -

'
.

; 20 good cause for the requested extension which
!
'

21
is itself, defined by regulation interpretative

'I appeal board cases.

23 MR. CHAIRMAN: Well, aren't you saying, though, that the
24 only way construction can proceed without

i
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1 having further hearings on health and safety

2 and environmental impact is to comply with
3 good cause requirement Section 50.55B?
4 MR. GOLDBER3: Yes, Mr. Chairman.

.

5 THE CHAIRMAN: So my question is, would the person who
. 6 might be adversely affected by not having

7 further health and safety hearings or environmental
g impact hearings be the persons who can claim
9 inj ury in fact by hnving Regulation 50.55B

;

10
'

operative in this case, and shouldn't they be
I the ones, then, who has standing to intervene ~

12 in this case, notwithstanding that they might
13 not raise health or safety or environmental
14 issues here, but nevertheless would be restricted
15 to the scope of Regulation 50.55B.,

:

16 MR. GOLDBERG: To answer that, the staff's position is!
g 17 that one's standing must necessarny derivei !
j 18 | from the scope of the proceeding and you cannotj I,

' j '
19 separate them. If the scope of the proceeding

| 20 is in fact, to ascertain whether there is good,

i,

~

21 cause for the extension, whatever attending

incremental safety environmental impacts there
23 may be beyond those previously evaluated,
24 then one's standing must flow from some injury

I

. _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ .
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I that would occur from that.

THE CHAIRMAN: Now, I take it you're referring to the

3 fact that there must be a contention that is

# within the scope of the proceeding as defined
.

5 by the 50 55B, is that correct, is that what

- 6 you're alluding to now?

MR. GOLDBERG: I'm not quite, I'm suggesting that

one's standing in the matter must derive

'
i fro.7 the nature of the action, the scope of
i

!10 the action, if you will, which is defined by

11 50.55B and that will be affected, thereby

I
i

must flow similarily from considerations that

13 would be permissible in this construction permit

14 proceeding, not those that might otherwise

'
! have been litigated in prior construction permit

16 proceedings, might have been occasion for a

I
~! litigation, for if this variable decision on

,

!< I8
$ | this application which might be promulgated
1 i

2 19
-

3 in the eventual operating license application '

,

.

| 20
g and may be presented. I think to confer

21
standing on the basis of an operational

health and safety interest in this proceeding

u -

would be inconsistent with the scope of the

24
actions defined by 50.55B and the completion

_a
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1 is two steps, licensing process wherein persons

2 are given opportunity to litigate the merits

3 of construction permit application and upon

4 eventual submission of an operating license
.

application, again request permission to have5

, 6 a hearing in that regard.

7 THE CHAl.7:AN: Mr. Hansell.

8 MR. HANSELL: As the State of Illinois understands the

9 argument NIPSCO and the NRC s ta f f -- which I
l
:

10 j believe are a little more clearly stated by

I the NRC staff -- now is attempting on their

12 part to make into a single question the

13 considerations regarding standing and the

14 considerations regarding scope. As I believe

15 you suggest, that's impermissible and indeed.
:

|
'

16 they are separate issues. The question about
:

3 17 standing involves separate considerations and
js

j ;| instead revolves around the consideration of
-

i i

'f 19 inj ury. If the construction permit extension -

f 20 is granted to the applicant the various
3
*

21 intervenors in this proceeding would suffer
|

1'2 an inj ury and the consideration of whether '

!23 that injury is one that would be recognized |

|
24 or not is entirely a distinct question from the

|

1

m
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1
question of the scope of the proceedings. I

2 believe stated in another way is the way that

3 the Supreme Court stated it recently in the

4 Dune Power case which is a case where the inj ury

.

was not too dissimilar to this one, it did
5

- 6 not involve a construction permit, rather

7 involved the consideration about the Price-

8 Anderson Act and the Supreme Court determined

9 but for the existence of the Price-Anderson

f Act the nuclear power plant in that proceeding10

O !

11 probably would not be built. In this present'

12 situation, but for the extension to the

13 construction permit to build a nuclear power

14 plant, the nuclear power plant in this

15 proceeding would not be built, that's a very
.
:

s
g 16 separate consideration and it was one that
2 !

17 in addition to the other test in having
,g

| 18 distinct and culpable inj ury , which we did
i

'

i

19 not understand either the staff or the
] ,

J
j 20 applicant to be challenging constituted the
a
r

21 test about standinD rather than the scope of the

2 proceeding.

23 THE CHAIRMAN: Any other intechnors have a comment on
,

24 that?

I

l
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1 Mr. Reising.

2 MR. REISING: Mr. Chairman, I'm a little bit hesitant

3 to comment, I'm going to preface my remarks

4 that I have never been involved in these
.

5 proceedings before, I'm a member of the

6 Lake Michigan Federation, and I sit on their
-

7 board and their attorney and executive director

8 wasn't able to come tod-ay and asked me to

9 I fill in, so for me, it's a question of

10 pressure and I've read the Regulation 50.55BO
11 which indicated NIPSCO has not shown good cause

12 in order to get an extension of their permit,

13 in going through the petitions that !!I PS CO

14 filed and reading them and looking at the
15 thrust of their argument, the thrust seems to,

:

h 16 be t ha t it's t h e intervenors which have the use of the|:
i

17 lake and therefore we need an extension, and I
.

. 4; 18 i then to hear them sit here and say, however, I-

.i ;

19 !| we don't want the board to hear the intervenors,
J

!j 20 it seems to me that that lacks logic, that !

$
'

21 if the intervenors are the good cause on which I

i

gg2 NIPSCO hangs its hat to get an extension, that
23 absurdly the intervenors have standing to
24 state whether or not what they did, war, in fact,
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I a good cause for NIPSCO to hang their hats

2 to get an extension, and that seems more than

3 logical to me. If NIPSCO had come in and

4 said, as 50.55B provides, could have said that
.

5 this was due to the experimental nature of the

- 6 facility or that it was due to fire, flood,

7 expulsion, strike, sabotage, domestic violence,

8 and the action and act of the elements beyond

9 their control, then I would say, well, perhaps

10 the intervenors have standing. On the issues

11 that the board was discussing earlier, it
|

12 seems to me when they come in and say the reason
i

13 for our cause was these intervenors prevented

14 us from building this plant, that assuredly

15 the intervenors should have and must have a.

16 right to respond to that.

17.j MR. CHAIRMAN: Does anyone want to comment further on

{ j this issue?18
,

.] i

j 19 Ms. Cohn.

20
g MS. COHN: Mr. Chairman, our views on the standing
;

21
| issue are essentially the same as expressed

|||2 by Mr. Vollen and Mr. Hansell, to fulfill

23 your requirements in demonstrating standing 1.:

24 this proceeding the United States Supreme Court

:



34
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2 relating to issues, whether we have demonstrated

3 inj ury in fact and whether that inj ury can be

4 redressed by the proceedings to which we're
~

5 attemping to participate, we clearly

. 6 demonstrated that through individual members

7 of our organizations who reside within a few

8 miles, who work within a few miles of the

9
.

Bailly site are suffering inj ury . in fact
t

10 under the New Power case, because the risk of

I future inj ury which is occasioned by the

12 completion of this plant.

13 To satisfy the second test we have to
,

14 demonstrate a potential likelihood that will

15 benefit from the relief. We see in that if,

:
s

16 this construction permit extension is denied; ,

I-

g 17 Bailly will not be completed and there will be
:

|
| 18 no injury to the members of our organizations.
i

'! 19 The scope of this issue is separate, with

f 20 alleged injury in fact, we 've shown injury in
i,

| t
21 fact, whether we can raise the various

2 contentions as submitted as a separate issue,

23 but we have nevertheless demonstrated standing

24 under control of law.
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1 I THE CHAIRMAN: Any further comments, any either in
i

! support or against any of the arguments that
!

3 have been raised.

4 MR. GOLDBERG: Mr. Chairman, I don't want to belabor

5 a point, earlier I responded to your inquiries

~

6
' as to whether I should respond to the NIPSCO

|
' arguments, I did not make any affirmative7
b
11

8 ! argument to why Porter County intervenors

9 have standing, if there's any remaining

10 doubt about the issue of standing, I would like
,

11 to just briefly address myself to NIPSCO's

| view, it's perfectly clear that the Porter12

|
13 i County intervenors do have standing.

14 THE CHAIRMAN: Well, the issue is not resolved, so

i

15 | whatever you have to say ought to be said,

:

s
g 16 now.
*

.g 17 i MR. VOLLEN: Thank you, the standard, as Ms. Cohn
;

; 18 just stated,is whether or not a person is
-i i

f | affected by the proceedings. Does a person19
'

a

; 20 have an interest and may that interest be

!
'

21 affected by the proceedings? As I understand

!

|||2 it, the staff has now conceded that the

23 Porter County intervenors have both an interest |

24 and that interest may be affected. On page
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|

1 I
1 : 13 of the staff report, the NRC staff response 4

|

2 h to intervention petition and re la ted filing
4

3 of several organizational and governmental
1

I

4 i- entities, dated January 23, 1980. I think
*

5 ; the staff's first response to our first
!

6 petition, Mr. Chairman, on page 13, a nd I-

,

|;

7 quote -- the paragraph that starts in the;

8 | middle of the page, " Petitioners or

9 intervenors in a construction permit hearing
:

10 and parties to several subsequent legalities,

k I

11 | involving Bailly, therefore, comma, that the
!

12 ' staff will concede that they have an interest
i

13 which will provide a basis to confer standing
I'

14 in this matter, end of quote. There I think,.

L

15; 1s one of the two elements to establish our

16 standing; and an interest in the document

-I 37 recently put together by the staff entitled
i

5
38

[ NRC staff response to supplemental intervention
-i I:

5 39 b petitions. On page 8 of the document, again
.
* 'o
! referring to the Porter County petitioners,'

i b;

21
!; the staff reiterates that position, that Porter
f

||k h County intervenors possess an interest.
L

'3 i:'
i On page 12 of that same document, first complete

24 :!

fi
ii

_____.____.I.
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I sentence on that page, the staff states and I

2 quote, without conceding the merits of these

3 contentions the staff believes that they

4 present acceptable issues for adj udication
.

5 in this prcceeding and would further serve

6 to provide a basis upon which petitioners'.

7 interest could be affected by the outcome of

8 this proceeding, end quote.
,

I

9 } I think, Mr. Chairman, the two elements
!

| of standing, interest and effect on interest10

i

| by this proceeding have been conceded by the1

!
12 | staff with respect to Porter County intervenors.

13 With respect to NIPSCO's position, it frankly

14 is a little difficult to understand what

f their obj ections are. Mr. Reising suggests15,

:

16 NIPSCO spends a great deal of efforts arguing:

i 17 that it is because of the Porter County*:
!i 18 intervenors that they didn't get the plant

j
j 19 built by the date stipulated. And having said
i

j 20 that, they then turned around and say we
$
'

21 don't have an adequate interest in the question

2 of whether or not it should be built , nonethe-

23 -less it seems to me we have to accept as a good

24
faith assertion by NIPSCO that they really don't

,
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I believe that the Porter County intervenors

2 have standing. Let me just reiterate

3 that notwithstanding NIPSCO's semantics,

4 that this proceeding does not involve whether
.

5 or not the construction permit, the Bailly

6 plant should be built, that's exactly what is.

7 at stake in this proceeding, the question of
|

8
| whether or not Porter County intervenors have
i

9
| an adequate interest to participate in a

10 proceeding involving a question of whether or
9

11 not Bailly should be built and adjudicated

32
by the Atomic Safety and Licensing Board.

13
In 1972 there were two separate,

34 an order for immediate intervention dated
15; May 15, 1972, and this docket it's by the

16 Licensing Board which permitted intervention

.i I7
by all of my clients with the exception of one,

{ 18
which is an additional requirement for affidavit ,

I
$ l9

and that one was covered by an order to prevent
i

|
j 20

intervention in the public interest dated
A,

=!

21 June 26, 1972, so in a sense, Mr. Chairman,

ggf2 the issue of these petitioners' standing,
'3-

their interest and their living near the plant
'4*

site and their working near the plant site

|
1
|

n



_

O
39

1 and their using recreational facilities

2 near the plant site have -been legally adjudicated

3 and resolved.

4 One final point, even if the Board
.

5 were to secept NIPSCO's narrow view of

~

6 standing, even if the Board were to accept

7 NIPSCO's position that one must be affected

8 by not the construction of the plant but the

9 construction over a longer period of time
;

o than was permitted by the original construction

11 permit, it's equally clear that the Porter

12 County intervenors have standing in that

13 limited view. We assert that we have an

14 interest in the use and enjoyment of the
i

15
g Indiana Dunes National Lake Shore and wa further

16 assert that the continued period of construction

i 17 will adversely affect that interest by reason
:

!

q 18
| of the fact that the watering of the plant

.g ,

j 19 site and a draw down of the ground water in the
'
.

j 20 national lake shore with all the attendantt
*

21
risks and harms to it will occur during that

)2 extended period of construction. In short,
23

whether under a proper view of standing if
'4-

our interest can be affected or under NIPSCO's
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I narrow and restrained view that it will be

,

limited to the harm during the additional~

3 Period of construction, Porter County clearly

4 has standing .

.

5

- 6

7

8

9 .

I
;

10 l

O
11

12

13

14

i

15.

:

s

: 16
2

.i 17
s

7 18
I.|

j 19

'
.

20.

i
I

21

23

24

|



-
. - ..

4p i
|

| 41 |( '

!
I

I THE CHAIRMAN : Now, with regards to the Staff's position,

2 Mr. Goldberg, am I correct in understanding

3 that your views are similar 6 that of NIPSCO

i

h with regards to what type of injuries in fact,4

!,

{ must be at issue and that you are only willing5

!

- 6
, to concede that there is standing if there is
)

7 injury in fact that is alleged from the actual

8 prolongation of the construction period, which is
F

.

9 i one of the contentions that has been raised
h

to '

by the Porter County Chapter, and
O

II only if that contention is accepted as a valid

12 i contention would you concede that t he re is
:

I3
[ standing to intervene, d o I unders tand you r
o
'I4 ,' position correctly?

15
3 MR. G OLDBERG : Up until that last point I'm not certain
a o

16 oj we did. If I may have a moment.

I7
-! THE CHAIRMAN : Well, rather than my suggesting things

f I to you, why don't you state your position with
38

: !
? 19 i:

p regards to what Porter County Chapter has
;

'o- ,
"

j suggested.now, which we're concensed that it
'

21 i.

U d oes have standing- to intervene.

,
| MR. G OLDBEP.G : I think that Mr. Vollen referenced our

Y23

separate filings respecting Porter County
24

Chapter'r position on supplemental petitions,
m
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h
:: a nd together we take the position on those,

y petitions that they had an interest which
:

3 could provide a basis to confer standing and
u

f on observation of their interest in the4
S

|j incremental impacts of the watering over the
'

5

il

. 6 j} extended periods of Construction, that might
:
h

|: be permitted as a resu lt of this mater, could,

I

be adversely affected thereby, but we had notg ,

i:

9 until Mr. Vollen's oral presentation necessarilyi -

| u nders t ood their statement of interest to beto

ij that they were relying on the adverse impact
F

: that might be occasioned by the increased,

13 period of rewatering in any attendant environmental;

14 |- impact on the Dunes and surrounding area
f,

15 | as their personal interest in the matter. If,

: n
s

16 that is true we have no objection to their.

:

, g 17 standing in this proceeding and would theno

18 | 1ead to a separate consideration whether they
-

o

'! y have any acceptable contentions tha t would further19

ba

; 20 | permit their intervention in this proceeding, but
! ! '

'

21
| if I understood that articulation of interest

2 probably we feel that they d o now have standing. I

23 ! THE CHAIRMAN: Mr. Vollen.
i

24
:| MR. VOLLEN: Only that I think it's now clear without
i!
fe

c :
a
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f my reading the various sentences that the staffi
n

2 [
has put in its brief, that the staff has

N
3 b acceded explicitly that the Porter Counter

c

4 intervenors have standing to participate
i.

0[.
-

as a matter of right in this proceeding.5

!

p T HE CH AIRMAN : That 's my understanding too, and that is- 6

0
7 premised on the fact that there is an a11ged

i8 injury'in' fact through the prolonged construction
|

9 ' period, I don t want to belabor that point
!

10 any further., I think the record is clear on
Oi

11 | that. I would like to ask the applicant to
|

12 respond to that point, that the staff has

13 co nceded; the point being that there is an

14 allegation with regards to the prolonged

15; construction period causing injury in fact
< n

16 [ to the organizational members and that,
.

.

L

-! 17
therefore, there is a claim for standing oni

|
*

I IS I that basis. Would you respond to that?
| 'I

$ ''
MR. EICHHORN: Yes, Mr. Chairman, I would.

5 f~o,

! ! There are several t hings that -- I
"

:
~]1i

p think Mr. Vollen has made a very lengthy
'

| statement over here, but there's one thing
b23
L I want to clarify, and that is, this is not
b24
H a construction permit proceeding, that took
u

b
i

t
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l] place in 1974. There will be an operatingI

| license hearing if we can get to that point2

i

3
; e ve ntually, but this is a hearing to determine
i

4 whether or not there should be an extension of
I

-
5

~

time within which to get the work that has

6
been authorized af ter extensive hearings, court,

7 reviews have gone all the way to the Supremei

d

8
Court, and I take issue with Mr. Vollen's

9
suggestion that this is a proceedi ng to see

10
. if this plant can be built,

b
Now, to your point, you correct *J

1i ~,

[ summarized our position with respect to
' I standing, that Section 189 of the Act does

h
14 I.

[ require that there be an interest that is
'5i affected by the hearing. The hearing is to
16 y

determine whether or not exte nd ed pe riod of
17 !,

! time should be granted to complete the<

b"

', 'f
work previously authorized, and that is our: L

i 19 |-
1 [ position, that the due case does not override
! 20 I
'.

!. the statute of Congress that governs our}

:
'

I proceedings and that you must demonstrate
l 22 J '

g an interest that is affected by the proceedings
U in question.

24 g
j We have admitted that 11' factually
!! |
o

|

||
.
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!!
I i correct that additional and longer periods of

4

|| dewatering to the extent that they were not2

d

]
3 reviewed in the initial decision because it's

4 j not such a hearing would be an interest which
Y-

5 [ could possibly be affected, we don't believe
I

-

6 [ it's factually true, but unless Mr. Vollen
|-

7 [ has made that allegation I don't think it's
!

8 sufficient statement of interest, but that's

9 I a decision for --
I
i

10

O r|
THE CHAIRMAN: Well, now, I don't want to move too far

II
| afield, but assuming that the prolonged period
!

32
[ of construction has a deminimus effect upon
L

h
I3 the intervenors, isn't that a matter that

!:

I really should be disposed of on summary
I4

!

15 L
! disposition af ter the intention is admitted

$16
and the Board accepts the possibility of an.

-! f injury in fact?

'
. MR. EICdHORN: With respect to a contention on that

-: L
2 19

i. [" fact, but if you're looking at the interest
,

'
'O~

j
|

.

; from a standpoint of interest for standing
'

21 ,

i purposes, then I think you have a different --

(IF j that there must be a substantial interest, it
23 !'

can't be a deminimus interest, that it's

24 g
suf ficie nt to create standing.

i
||
i;
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! THE CHAIRMAN: My question really, unugh, is do wej
i

il
, i; make that determination at this stage if
~

!!

3 ] the interest alleged is a deminimus interest
!

| or do we accept on its face that interest and4

'

5 then dispose of the question if possible on

summary disposition. IT take it your agreements6.

i

7 collaterally with the general course that we
4+

g would adopt.

9 i MR. EICHHORN: That's correct.

10 THE CHAIRMAN: Mr. Hansell.

I !
il MR. HANSELL: Since the entire point of the standing

1
12 [ has not been t otally resolved, with your

l'
13 | permission, I would like to discuss several

14 [ aspects as it relates to this.

15
[ First of all, it would be the injury.

e !;
16 of ill due to intervention as of right, theng

.] 17
[ to discuss the request we're also making

1 18 | permissive intervention and also since we're
i

! 19 in a different situation than the other
6 l,

j [ parties involved, being a state, we have also20

i ?
p interest in intervention as an interest of21

hg state.

23 Before I begin to discuss the tradition
t

24 j of legal standing, I'd like to mention, this

h
ii
>

9
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i [ is the first time that our standing in this
|i

: y particular proceeding has really been challenged.
L

3 I Illinois has been an interested party in
d

[ proceedings related to Sailly since 1974 and4

-

5
. indeed has participated in every proceeding

held with reference to Bailly since September6 i
L

-

7 of 1974 The NRC staff in their document of
:

8 January 23rd on page 22 do concede our interest

9 1

based upon your previous participation in the

10 1974 hearing and those subsequent to them.
k I will not go into detail regarding the nature

12 I or past history of NIPSCO,and the NRC staff
!

13 do a more thorough jobcf that than I would,
14

} a nd I wouldmerely add that both the Commission
15 i; and the courts have found our interest tu ce
16

sufficient with regards to standing.

I 17
I've already discussed several of the

'

{ 18
other parties, the two party case in other

|
| 19

[ tests that it's'been outlined. The first of
a V

.{ the test is distinct and palpable injury. The
20 '

:
21

NRC staff appears t o concede to what injury is
d,, n

t o Illinois State, and it indicates that --

I'm stating it though, it has been stated in
24 ;)

q the past in previous pleadings involving
|+
a

;
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|
!

I Bailly, and that's several things, first of al

d
we base our injuries on the adverse impact on||

2

'|

3 | the citizens of Chicago, which is located only
|

4 thirty miles from the plant, in the event of
.

| a major nuclear accident or incident; the5

!

6 ! second injury would be the effect on the lake-

|

f both during normal operation and in the event7

ii
s !i of a major accident or incident, the lake is

h

| relied upon as a major course of industry and9

to I. commerce f or many Illinois residents and is a
O

Il source of drinking water for a number of

I2
|| Illinois cities, including the Cities of Chicago
F

I3
h and Waukegan; and third, w ould be the impact
''4 ofthe Bailly plant from construction for normal

i

'8
! operation and in the event of a major accident

'6
or incident on the Indiana Dunes National Lake

17 h-

j | Shore. The Dunes Park is the closest park

|| 18
to Chicago and its beaches and woods are enjoyed,j p

i 19 !
3 i by thousands of Illinois residents every year.
3 b,o

~

[ I've already discussed previously that thej
'

21 L

f appropriate standards as articulated by the
Y

Supreme Court, and as youhad suggested prior to
23 J

[ this, is that essentially but for the extension

[24

d of the construction permit the company would

0
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0 l

I be unable to' build the plant, and we ar e relying
!!

|| upon.this'particular situation. Now, even if2
:.
b

3 y we were to accept NIPSCO's and the Staff's narrow
!!

4 1 arguments regarding the scope of the hearing,
- :

5 and we do not accept those arguments, we
,

:

6 [ believe we would still have standing as we' will*

||

7 h as discuss in greater detail later. We have
!

8 raised certain contentions regarding the impact

9 on the National Lake Shore of the continuing
i

10 dewatering at this site and much of this impact
9k

[ will resolve as a direct consequence of the11

?.

12 additional ninety-six months required for

13 construction. In addition; we have raised
'

r
14 a question about intervention as a matter of

r

; [ discretion, which is permitted under the NRC15

'

16 rules, although we believe we have intervention

*j 37 as a matter of right.
I

2 38 1
. In respect to the intevenor's parti-

'I
''

cipation in the development of .'ecords, the
-

,9 .

j || NRC ha' ristorically recogniz(J the value
~

.
'

~i is

; in n',5. .ag that issues of s it,nifica nc e
.

|h2 h would be raised which otherwise are not raised
b

23
and that subjects which are raised are fully:

24
j documented and interv;nors can state this d ocumenta-

;
'
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!

l tion in four ways; one, in raising issues of
;

i

j importance in the form of documents for the2

3 staff or applicants, witnesses and three-fourths
!

4 introduction of documents and qualified
.

'
5 witnesses. Illinois will participate fully

6 in these hearings in order to assist in the-

7 j development of a record. Now, the re are several
n

S ' other factors that the Commission also prescribes
I

9 for discretionary intervention. When the
I

!

O
|:10 intevenors interest in the hearing petitioners

11 interest, I've already stated are considerable.

12 At risk is the health and welfare cf millions
!

13 of Chicagoans, in the event of a major accident
c

I. or incident, considering the economic and
14

i-

; h recreational use of the lake and as a source of
15

16 drinking water and the interest of thousands

h of Illinois citizens who use and enjoy theI I7

.

I8 If. Indiana Dunes National Lake Shore, in addition
~:
! I'

to consideration about the possible effect ofe

5 b,o
! |i an order on petitioners interest the Bailly

~

Il'

plant is only one percent complete at the I
i

|h !: present time, a decision at this proceeding,
'

23
jj essentially the decision will be to build

I;24

!j ninety-nine percent of the plant, it can only
|
0 |
0
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! | accede from a decision froni the Atomic Safety

!
2 and Licensing Boa rd . Bailly can be built, the

i
3 effects of the proceedings can be to subject

! Illinois to each of the above.4

|-

| Now, there are also other considerations5

i

6 on the intervention which must be taken into.

I

7
|| consideration; one of which is the extent to
P

8 which petitioner's interest can be protected

9
.

in other ways. Theoretically a petitioner,

30 b such as Illinois, has two other options available,
O

II

they can institute proceedings on 2.206 action,

[ which are inadequate, because hearing under the
12

r
I3

p circumstances evidently are for the discretion
"

f of the NRC staff rather than the licensing board

': who decides the petitions, thus Illinois can be

I6
; deprived entirely of a hearing under 2.206 or.

: 17
i L it could be one that would have to be decided
; 18

by the very people who serve as our adversariesa

,[l-:
2 19 t
2 [ in this proceeding, the NRC staff.
o :

; 20 ;'

.i Finally we wait until the utility has
'

21
,

[ spent in excess of one million dollars in

|h ' constructing a nuclear power plant to argue the
23

issues. The issues the petitioners have raised are
24_ 1

fi

ii

i|

N
e

__



. .. --

O
52

E
;i

i ij clear issues, which are required to be heard
h

2 i! in order for the plant to be without undue
4

I3 risk of public health and safety, a nd therefore,
s

[ can not wait until the operating license hearing4

'

'
5 in this case, which may not be held for many
6.

years.

!!.
' '

| Another factor that the Commission
S

considers is the degree to which its interest
9

i

can be protected by other parties. Illinois|

k is a sovereign state and can not abdicate
30

dBi '

II

its responsibilities to protect the health and
12

welfare of its citizens to other parties.
"

13
n Further, Illinois has certain contentions that
i

14 ,

p have not been raised by the other intervenors.
!'

15; Ii No other party can represent Illinois in this
16

L proceeding.
I I

..: The final is the extent to which Illinois"
18

".
| intervenors would unduly broaden and prolong this:

2 19 p:
t- proceeding, the issues we raised ar all significant

20

| | issues and ones that could not have been raised'
21 U

i

at the original construction permit proceedings
and are ones that are not appropriate f or the

23 ,

operating license hearing, therefore, that would not
|J|24

!
j! unduly prolong this particular proceeding. i

1

1

l.
a ,
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1 Now, Illinois has also requested
!

f
intervention as an interested state concerning2

h

0 the 2.715 C, although NIPSCO challenges Illinois3

H

to participate as a state, both contend4

i
*

5 that if no parties, including Illinois, is

'
6 otherwise admitted as a participant, no hearing.

i
7 will be held, no support for that position may

b

h
6 be found in the language of the regulation.

.

9 Indeed, to me contrary, the language of the regula-

IU tion is clear, that interested states shall be

I afforded a reasonable opportunity to present

1 | evidence, interrogate witnesses and otherwise

I participate and advise the Commission regarding a

14
; proposed licensing action, a state as a governmental

15 !
i ;, entity is accorded status to the NRC staff regard-

ing a participation in a matter bef ore t he

: 17 i
.i Commission and if a state is found to have

Is
an interest in a licensing providing itj ;

! 19 |
I be afforded a hearing. Further support for*

0

; 20 '

i [ this may be found in the s tatement for
'

21 !-

p consideration, September 1st, 1978, which
'2

||h amended the rules for participation, it provides
23 h l

to 2.715, sub C, and was promulgated, andi

24 1

!! I'll quote, " Pursuant to Section 161, Atomic

J
<!

| I

i
'
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O
il

[
Energy Act, which grants broad discretionaryI

||
2 authority to the Commission to obtain information,

y!
:

h make investigations and order hearings as it3

c

[1 deems necessary, this type of cooperation4

l'-

k will be extended to other units of government,5

6* j which also have an interest in the licensing
n
\\

7
|j proceedings. NIPSCO and the NRC staff both
i

8 I contended that in order for an interested

I party to participate in it there must otherwise9

i

10 be a hearing. This interpretation le inconsistent
O

II with 2.175, sub A, discussing limited appearance

12
.

and 2.175 B, discusses no disinterested parties,
o

[ it states that for those requirements to be
33

L

14 '

triggered there must first be a hearing.

'
! || 2.715, sub C, g ove rning interested

I6
states makes no such allegation that there-

17 3

's: L otherwise would be a. hearing, thus an interested

|-i 18
g party , that a hearing can be held by its
.

I 19
8

.. participants, this is not to say that Illinois,
o 1

: 20 i

j like the NRC staff, is not bound by the Commission's
'

21 p
i procedural rules. Illinois has complied with
h

procedural requirements regarding tireliness
23

a nd specificity of intentions, and therefore, is
24

y ?ntitled to a hearing by virtue of its status as
n

!!
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d

h an interested state on thoseeissues whichI

d
2 L other parties properly seek.

li
d

3 || THE CHAIRMAN: What you'e saying now is that 715C would
a

4 obviate the need for you to comply with the
n.

5 standing requirements tin that you would have~

6 t o have a valid contention in order to get
'

c

[ a hearing in the proceedings?7

MR. HANSELL: That's correct, and also our petition would8 a

h

9 have to be timely.

10 THE CHAIRMAN : Now, let me ask you, I d on' t recall

|kl specifically your contention with regards to

12 dewatering in your supplemental petition, but

13 p now if your contention relates to an effect
0

14 h that dewatering would have on Illinois --

!:

15 C
; MR. HANSELL: Yes, sir, it's contention number six,

{ 16 a nd it relates to me impact on Illinois,
-

e

i 37 because as I indicated in previous hearings.

.

|<
18 !*

. such as the slurry water proceedings, the
i
'! 39

| Indiana Dunes National Lake Shore, it's extensive
: io,j | use from Illinois citizens, thousands of
I

"i !,

citizens come to the Dunes every year for

22

ggg | the beaches and woods.
23

THE CHAIRMAN: I see. There wouldn't be an effect

24 [
q upon Illinoit, itself, but upon the residents

I

|
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I of Illinois who utilize the Indiana f acilities,
1

! 1

2 ' is thatwhat your contention is?
l
,

3 MR. HANSELL: That's co rre ct , it's been recognized in
I

| the past that a party such as a state may4

- !

5
,i assert the recreational impact of the operation
!

6 of a nuclear power plant on its citizens,-

b,

h7 THE CH AIRMAN : Will either the applicants or the staff

8 like to address that particular interest

9 alleged on behalf of the State of Illinois?

10 MR. EICHHORN: Mr. Chairman, as far as the applicant
O

II is concerned, I'm sorry to have misled.

32 Affirmatively we feel that the test for the

I3
g state to gain party status is saying under

I4
2.714, if that indeed our petition has come as

U

I
i h it is f or any other petition, I d on't know

Y=

16 cj of any other special provisions that are

17 !i-

i ( made for states under the provision, we have
4 i

'
I. f never objected to t he position or taken issue

-: ;

2 19 n

1 L with the position that the State of Illinois
3 b~o'

j || as an interested state could not pa'rticipate, but
21

|| we did believe that there should be a hearinge

||f",9 first. Certainly the regulations are not
23 !i

h crystal clear on that point, but it'B difficult
24 -

y to understand how you would have a hearing
0

0
n
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0|
| without contentions and without parties andi
'!

|{ without issues and have a system of developing2
I
..

n

3 [ a record,that was our position with respect to that.
e

4 h THE CHAIRMAN : If I understand that position, it is that
':-

5 I there is either intervention under 714 or

!!
6 ;j intervention under 715C and that you can't use-

i'

Section 2.715C to confer or to supply any7 c

3 of the deficiencies under 2.714, and therefore,
L

9 create 2.714 intervention, is th2 correct?
,

}. MR. EICHHORN: That's correct.10

|
11 . MR. HANSELL: There are certain things I do disagree

I.

'

12 w it h . As I pointed out before, 2.715C at no

13 time obviates responsibility that Illinois has,
,

i-

14 to comply with the Commission's procedural

15 || regulations, a nd indeed we can not participate-

; d
16j if we did not properly raise c ontentions and

17
| -j do so in a timely fashion, it's just that with
J

*

f. regards to standing, itself, 2.715C confers18

: i

! I'

.
standing on Illinois and by virtue of that,

d
*

~o
,

j | a hearing is necessary, assuming that we do

~l !'

raise legitimate contentions.
,

| THE CHAIRMAN: But d oe sn' t 2.7150 also indicate the
f23 p
[ nature of the participation so as to suggest
e

24 ,li

g an exclusion of the type of participation as
,

,
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i

l

i 1 specifically defined in 714?
!
l

2 j MR. HANSE LL : Could you restate that question? I'm sorry.

O'3 THE CHAIRMAN: Well, my question, and perhaps I ought
!;
i

4 t o refer t o 214C , when I ask the question, is
.

5 d oesn't that section, the exact nature of the,

!
-

6 participation of an interested state and d oesn' t,

!

7 [ 2.714 also define the nature of the participation
,

S under that section so that they might suggest
0

-

9
[ that there is no overlapping of the two
|

10 ! sections, you either come under 2.714C andO
11 have the nature of your participation

12
defined by that section or you come under

33 2.714 and have the nature of ynu? participation
I4 ) defined under that section. Doesn't that seemh

IS '

3 to be the case under the wording of those

16
respective sections?-

I7
*! MR. HANSELL : 2.7140 does spell out the circumstates

i-

38"
. j. under which or the manner in which Illinois--

: L
2 t9 >

:
!! might participate in a proceeding which is
'.

; 20 ',
not unlike requirements spelled out in 2 714.;

I
~i,

My point is merely that if a state is found to

F1 he an interested state that triggered that in
23 I

a nd of itself is sufficient for standing, that
24 n

g' such a hearing would be held. The question of
i.

.

'
. _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _
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I h scope of that hearing as to say the contentions
;!

I that could be considered is another question,2

0
3 ij a nd my p oint simply is that the state would

li

| be bound by the Commissions's procedural4
.

5 regulations regarding standing, I'm merely ~ ~

'

6
J addressing the question of standing. Does
ti
n

7 that answer your question?
u

8 / THE CHAIRMAN: Does anyone want to add anything further
|
'9 to that discussion?

10 I Mrs. Grabowski.

33 MRS. GRA30WS KI: I'm not sure this is the right time

12
|| for us to respond. We believe that the
\;

I3
[ attorneys f or NIPSCO and the NRC staff counsel
f

I4
are being unnecessarily narrow in their

15
definition of standing. You, Mr. Grossman, have

16.

shown wisdom in your explanation of injury
h

3'-

! 'i L and standing which would have accepted the

'8
petitioners as having standing. You are not, ,

i 19
'

: only taking in account all of the remifications
| 5 ,0

| j of this proceeding and offering a fair and just
~

.
'

21

solution to the question of standing, you are
,

92 !

jj also showing foresight in foregoing a lengthy
23

debate which would have to show that the
24 '

petitioners do have standing. We think it 's

f
i.
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,

I fair to say that NIPSCO w ould not accept any

f reason f or standing unless you have drowned2

3 the plant site and about to be buried alive in

4 concrete, as we believe you meant that it's
.

5 obvious we have an interest in 'the outcome
I

| of this proceeding and we will be injured if6-

i!
7 g we are not allowed to intervene, we'd like

U

8
? to explain what we think is the real significance
N

9 that your decision will have to us, you are

10 i not merely deciding whether to hold a hearing,
dBi !

11

|:
you are deciding whether or not we truly have.

32 I a government for the people, you are deciding
P

I3
whether or not the public has a right to help

I4 L
make the decisions which will seriously,

1
<

' ' .
3 |' drastically affect their lives, you are decidinc

16
right here and now whether the Nuclear

1
-

-j Regulatory Commission works on behalf of the

f is |-

,' people or on behalf of NIPSCO. We feel that;

2 19 i
i L we should be allowed to ictervene, because
. I,
*

20 pj even people who livt more than ten miles
,

21 I
h away from the nuclear plant site have a big

||h stake in the outcome of this proceeding. We
23 i

p say this because summaries of accident studies
24 c

j done in the past indicate that the nuclear
;

!!

I
F
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!

;
D

| :| plant would affect people far more than ten
||
c

2 miles, we also feel that not enough research
1

})
3 has been d one nation-wide on surrounding

!.!
4 '

population, we are especially concerned by

5 i s tud ie s that have shown an increase in infant

6 mortality around nuclear plants. With this
n

~

hearing business.we have to admit that we are'

:

8 in over our heads, we kind of feel we've

9 been pushed into the deep end of the pool
!

O i and we're just learning how to swim and we

II feel that NIPSCO is circling us in expensive

l'- "
U

motor boats, stocking the pool with sharks,
::

h we feel we don't have a chance, save the lifeguard,
I3

"
and tht's you, and the lifeguard d oe s n ' t have

b,

[" t o save us unless he wants to, an d it's al l up
15

i
16j to you. Normally we would understand that

Y
i'

,'j you don't want * tangle with the sharks to.

'j 18

;, save us, but we're not the only ones stuck
e

b 19 b
i out here in the water, everyone in Northern
$

,0~

j Indiana is stuck in here with us, all the!

21 I

children are stuck with us,
;

dbl 2 h, 1
THE CHAIRMAN: I did want to make it clear that I'm '

23 h |

not taking positions, I have to be a Devil's
24

I advocate, so certain of your premises are

:
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,

I un-j us tifie d , so you just have to wait until we

2 issue an order as to the position the Board

3 t a ke s onthe items that we discuss here.
4 MS, COHN: The City of Gary, Indidna is an interested

|
-

5 municipality within 2.715C and we read 2 715c

6 to provide a broader rights of participation
-

7 than that encompassed in 2.714 to the extent
0

8 h that 2.715 indicates that ineterested statesI:

9 or municipalities may participate in a
!..

10 proceeding without taking a position 4 thO
31 regards to issues, we agree with Mr. Hansell,

I.
12

[ h ow e ver, that we would have to demon trates

b13
if we intended to participate with respect

14
to a specific contention that the contention

15 raised is within the scope of the proceeding.-

'

16
THE CHAIRMAN : Mr. Goldberg.

* I
g MR. GOLDBERG: Mr. Chairman, I guess I sort of l os t

L.

38 ![ the thread somewhere, I'd like to get back
|-:

e 19: i to Mr. Hans e11 's d ire c t '.s ta t eme nt interest,

3 'o'j seemed to allege a logical health and safety
*

't b'

! interest of Illinois citizens, which for reasonsn

||h we have explained in our separate briefs, we
23

[ d o not believe to be recognizable interest in
'

24
.' this proceeding, h owe ve r, I did understand;;

i:

n'
|

L P
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il

d
I !! in a colloquy Mr. Hansell had with the Board

u
U

2 [ that the state may additionally be asserting
|

3 | that its citizens could be affected by any
ti

4 !! incremental impacts that might be attendant
".

5 upon construction of the dewatering f or a period
,

6
g of time. With that offered, if that is the

~
' '

case, the Staff would have no objee'lon if that

s
{ were to be the basis of the state's standing
e

9
for intervention under 2.714, maybe the state

|||0 should be heard from on that point with

II

respect to their participation under 2.714 and

12

7 2.715, as an interest in the state by the very
'

terms of that regulation, it involves the
14

participation of one not a party. If' :t he
15 |

1 q only actual litigant to the proceedings are
e,

6j the parties to that proceeding, partic ipati on
1' o-

i '

by one under the section 2.715 is contingent I
1

! ; 18
'

upon there being a proceeding to which one, .;

|c ,!l
'

2 19
! j

|| might otherwise be a party, and in that regard
!3 20 [ !j the laws of the state of NRC staffing serves>

21
,

4 are not equivalent, the staff is a full party
j2

l to any adjudicant proceedings where one is 1
23 b

Il a party under section 2.715, is not,although
!i24

0 it is not clear what rights they're deprived of
'

i

s

!
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!

I
I if they elect to otherwise participate under

!

2
| that regulation, but we would submit t hat they
I

3 are acceptable considerations and t o s ome

4
extent mutually exclu.aive. If the state were

5
to satisfy the intervention requirements of

| 2.714, of course would raise contentions,
6

-

7
then otherwise prosecute those issues at:the

8
same time, it could participate with regard

9
to the adjudication of contentions admitted,

!10
on behalf of other parties,that it has a disccnnible

interest of its own in those matters. I want to
12

[s clarify that f or the record,
i

13
!! THE CHAIRMAN: Mr. Hansell, do you want to respond?

14 1
[ MR. HANSELL : Yes, I have several things to discuss,
'

15 h,

: L 2 715, sub C, in the first place the words
e 1

16 ,

.

!I in this "which is not a party" is not meant to
: 17 L ii be an expression of limitation, rather it's !! 18

i meant to broaden that particular section; that
'! 19 '

*

[ is to say, if Illinois were admitted under
f 20

,

j 2 714 by virtue of 2.715C we would also be able
'

21

; to participate regarding issues that contentions
3, i

||h that we did not raise, but were raised by other
23 i

|
!y parties, but that is not normally the case,

24 !

4
- |

W !
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a

i 2.715c is intended to afford, first of
)

2
|| all, recognition of the special situation of
n

] other sovereign entities, such as the states and3

I'

h their ability to be able to participate in NRC4

i!-

5 licensing procedures, I think that the language,

i
- 6 of that particular section clearly recognises,

7 that it's not necessary that there already be

8 i a hearing before the state can participate in
I;

9
[ a licensing proceed ing, rather if a state is
t

30 b found to be an interested s t e.t e , or a municipality,
I !

b by virtue of that it triggers the requirementsII

I '
of 2.715c and affords a state an opportunity

13
to participate in and introduce evidence,

14
etcetera, assuming that we otherwise comply

'
! with the procedural regulations. Now, with;

a ,

'j regards to the first point that was raised
I: 17

'i by the NRc staff, they are correct that among
j 18

3 the bases upon which we are relying for
i 19
3 intervention would be he harm to Illinois,
b

: 20 0
} lj during the course of construction from the

b21

! activities of dewatering at the plant and in
i

the impact on the Indiana Dunes lakeshore, to
23 l'

h be sure, and makes very clear we are also relying
24 4

i,

l .

|
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i

3 upon a broader base for intervention, which is

2 regarding the impact of the nuclear power plant

3 on the citizens of Chicago, which are th irt y

4 miles away and also the impact of the nuclear
.

# power plaat upon Lake Michigan which is used
6

| by Illinois for commerce, for recreation and
-

|

!!
as a source of drinking water for a number

!.
8

'

'

e of Illinois cities.

9

[ THE CHAIRMAN : Would the applicants like to respond either.

10
to anything that 's been stated further withg

11
regards to 2.7150, all with regards to the

12
issue raised of dewatering affecting Illinois

:

13 ;

l- residents, and use the Dunes for recreational
i''

14

|| purpose, conferring standing on Illinois?

15 l-.

[ MR. EICHHORN: Mr. Chairman, as we previously stated,:

| 16
: their interest can not be founded upon

t

.i 17 !
p operational effects, because regardless of:

f 18 |
.j [

the outcome of this hearing it will not be
2 19

[j judged on operations plans. In the interest*

b 10
; of time we won't reiterate that point. I

21 |'
i understand you want to zero in on the question

|k '

of the incremental increase in dewatering that 1

23 i I
i; may occur as a result of a longer construction |

24 !j
|
l

i

n
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I authored further contentions, but that there

are not going to be any, at least until some2

3 later stage in the ?roceeding after discovery

4 has been made. We do have a notice of hearinF
.

I here, is that correct?

6 MR. VOLLEN: Mr. Chairman, I do not have any additional

7 contentions to be filed at this time, I

8 certainly expect after discovery or further.-

\
|

proceedings, aGsuming as I say, notice of9
4

hearing is issued and published that we will
g

"'

II be seeking to file additional contentions.

12 THE CHAIRMAN: I didn't mean to limit when you can

33 ask for further contention for discretion,

I just wanted to mnke sure that there weren'tI4

; any contentior.s that you haven't filed38

i because of the shortness of the time, and I16
,

|'

'I 17 understand that there are not, that any further (
1

I 18 contentions will not be a cause of the time 1

'!
$ I9 element I'm scheduling this pre-hearing
5

20
g conference, but for matters that arise
E

21 subsequently or at least come to your knowledge

$2 subsequently, can you assure me on that,

Str? |1

4 MR. VOLLEN: I'm afraid I can't, Mr. Chairman, as you
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I well know, and we both know we sought

2 and the State of Illinois sought an extension

3 of time before this pre-hearing conference,

4 and one of the reasons for that was we did
.

5 feel we needed additional time to gather

- 6 information and to articulate contentions,

7 so it's not the case that any further

8 contentions that we may seek to present to

9 the Board in litigating this proceeding, our

10 - contentions will arise only from discovery.

11 THE CHAIRMAN: Of course, your extension for two weeks

12 would have brought you up to about this time

13 for filing further contentions, isn't that

14 correct?

15 MR. VOLLEN: I don't remember the exact day, but Ig

16 do know that in the last period of time

17,j I have had to devote a lot of energy for

| 18

$
.

preparing for this hearing and arguing and
I

19
5 preparing to argue issues about standing
d

: 20 and scope and the contentions that have been.

:
21

,
filed, so it's not our position that there

l

ggf2 are no contentions that we can articulate

23 now before discovery, we haven't time to

24 articulate.
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i THE CHAIRMAN: Does any other participant here have

2 any further contentions that he or she has

3 brought with him? None, as far as I can see.

4 Mr. Hansell.
.

5 MR. HANSELL: Mr. Chairman, Illinois has no additional
*

6 contentions at this particular time, however,

7 it may be at the conclusion of this hearing

f8 we may ask leave to amend some of the contentions
I

| that we did submit, we felt, and I'm extremely9

1

0 concerned because of the limited period of time

11 we were allowed, not to submit a supplemental

12 pleading, and therefore, may want to amend

13 some of the contentions that we actually have

14 submitted at the present time for discovery,

15 we have no additional contentions. At someg

h 16 other appropriate time we may ask leave to
2

'
g 17 file additional contentions.

|| 18 i THE CHAIhMAN: Thank you.
-g i

| 19 Mr. Reising.
d

h
20 MR. REISING: The Lake Michigan Federation would naturally

1
21 want to contend also, as the other intervenors 1

2 have, that they are going to redetermine and

23 amend their contentions. We add nothing to

24 that.

1
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I THE CHAIRMAN: How, any other petitioners would like

2
to address the question of discretionary

3
intervention?

4
. Ms. C o h n '.

5 MS. COHN: Yes, it's our position that the factors
.

6 discussed by Mr. Vollen which favor the

7
discretionary intervention of Porter County

8
apply with force to local steelworkers 6787,

9
and the Bailly Alliance who represents

all individuals who work or live in the Bailly
|

II

site or use facilities just adjacent to it.

I2
With respect to whether our interest in

I3
these proceedings can be adequately represented

I#
by other parties, as the Board is aware, we

15; have sought only to raise the question about
,

16i whether the population surrounding the Bailly

'j | site can be evacuated in the case of emergency,I7

i

18
. in the case of an accident at Bailly, we do

I9
not believe that any parties here would adequately

i
-

,0*
3 represent that interest since we are the only
a
-

33

petitioners to have really raisedit, and for

those reasons we believe that should the Board
23

determine that we have no intervention as a
'4*

right we ought to be able to participate as a
i



-

O

71
I matter of discretion.

2 With respect to the uritical mass

3 energy proj ect we have sought intervention only

4 on the basis of the Board's discretion,
.

5 because of the expertise of critical mass

6 energy projects in the area. We believe that*

7 should contention be found to be within the

that the critical8 scope of this proceeding

|
9 ' mass energy project will contribute substantially

0 to the record on that issue.
t

t

il
' THE CHAIRMAN: Would the applicant care to respond at

12 all to what has been said with regards to

13 discretionary intervention?

14 MR. EICHHORN: Mr. Chairman, just to note that

discretionary intervention is precisely15 i.

16 right, that it is a matter of discretion fo r

.i 17 the Board based on the six categories Fenerally |

d 18 accepted by the Commission. Mr. Vollen has

-i
j 19 adcressed those and I think that whether or
J

| 20 not he has made a case for discretionary i

!
'

21 intervention depends in large upon how the |
|

|||2 Board rules. Certainly the State of Illinois

23 and the Porter County Chapter group have

24 identified almost the exact same interest,
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1 and for those who were overworked, Mr. Vollen

2 came back later to seek to adopt them, so

3 certainly the interest of the State of Illinois

4 and the Porter County Chapter are identical,
.

5 and if one or the other is in that discretionary

6 intervention, it is not necessary for the*

7 protection of that right or interest for which

8 they seek protection and to the extent that

|
9 j they would add to the record, I think that

i

10 was Illinois' position that they certainly

in . wanted to bring forward their expertise
i

12 in developing a record, if Illinois is in,
i

13 it's certainly not necessary, then, for Porter

14 County Chapter group to be in to develop

35 a record or to repeat that which the State of,

:

t

16 Illinois has so basically what I'm gettingg
--

.

,g 37 at is that whether there is a need for
:

; is j even a consideration of discretionary
.i i

j '
19 intervention depends in large upon how the

20 Board rules with respect to the various parties
5
'

21 as a matter of right as an interested

2 state and whether or not the interests are

|
23 adequately protected, whether or not the |

24 record needs further development by two

i



_. .

O
73

1 people asserting the same interest.

2 THE CHAIRMAN: Thank you.

3 Anything further with respect to that?

4 Mr. Vollen.
.

5 MR. VOLLEN: Just very briefly, Mr. Chairman, I think

6 Mr. Eichhorn is incorrect that what he.

7 Says that the interest of the State of

8 Illinois is the same as the interest of the

9 Porter County Chapter, it may be true that

although I think it's not true ofto many --

O
11 all of them, I think many of our contentions

12 are the same, in our litigating posture

13 may be the same, that is not true as our

14 interests, the interest of Mr. Newmann and

'

15 Mrs. Warner is really quite different than

h 16 the interest of the State of Illinois on the
:

,g 17 question of whether or not Bailly gets

i 18 built, the other point I'd like to observe
a

A Nj 19 is that while Mr. Eichhorn raises the
E

y 20 question if Illinois is admitted as a party
E
'

21 what need is there for Porter County Chapter

gg2 to be admitted as a party, even apart from

23 the question whether or not there's a need

24 for these people to be admitted, I wonder if

1
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1 Mr. Eichhorn could identify any harm from

2 both Illinois and Porter County Chapter being

3 admitted.

4 THE CHAIRMAN: Mr. Hansell.
.

5 MR. HANSELL: I think I have a similar action, I

*

6 think, in fact, that the contentions submitted

7 by Porter County are different, there are

8 contentions of Porter County that Illinois

9
j has not raised and we have not raised

10 because we choose to emphasize other thingse
11 and do not feel that we would do an adequate

12 job defending Porter County's interest on

13 those, but beyond that I think it's important

14 to recognize that though we are certainly

15; s ymp a thetic t o the interests of Indiana citizens

16 we are here representing Illinois citizens

. 17 and we would not represent Indiana citizens

i 18 ! regarding this proceeding. It would be beyond
I

rf i

! 19 our scope, and therefore, would not do an
d

; 20 adequate job of it.
I 1
'

23 THE CHAIRMAN: Before we leave the matter of

h2 intervention does anyone have anything

23 further to say with regards to that subject?

f|24 Mr. Reising.

_ _ _ ._-- ___ _ _ _ .
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i MR. REISING: I think the question of discretionary

2 intervention, Lake Michigan Federation

3 would say, in the first point, the extent of

4 participation in developing a sound record,
'

5 that inasmuch as I stated earlier, that the

6 position of the applicant is that the.

7 interventioners, including Lake Michigan

8 Federation, were the cause for delay, I don't

9 know, I don't see how there possibly could

to i be a good record without our being here
!

I to explain the position, in fact, I think

12 that Northern Lidiant Public Service Company

13 has made us a party to these proceedings by

14 their pleadings, which state that we cre

15 i the cause. The second and third point,

16 frankly, have already been discussed today

g 17 by myself and other parties. Obviously,
:

f
18 there is no other means within the statute

t ,j
|

19 or due process to address this issue, other
J l
; 20

| than at these hearings, at this hearing,
! I

|
' '

21 and I think the due process is a phrase

2 that should be considered by the Board

23 in considering our intervention. Again,

24 Eoing back to the point that having been
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I named as the culprit, I think that due

2 process necessitates our ability to attend the

3 hearings as intervening parties and answer

4 on the extent to which the petitioner's
.

5 interest will be represented by existing

6 parties. The Lake Michigan Federation is,

7 made up of members of those states whien

8 geographically surround Lake Michigan, the

9 State of Michigan, Wisconsin, Illinois and
,

10 Indiana. We have a 30a'rd of Directors which

11 i

has members from each one of those states

12 and represents seven hundred people and

I3 approximately a hundred organizations

I4 which have interest in the preservation and

15; improvement of Lake Michigan, therefore,

16 while the State of Allinois has interests for

I 17 their citizens and Gary has interests for,;
.

! 38 '

their citizens and Porter County has interests
5

! I9
for their citizens, the Lake Michigan

d
'

O'

3 Federation uniquely has the interest of a
!

l'

broad range of people living in the Great

ggg Lakes basin which is going to be directly

~3'

affected by this plant if it is built,
'4

so I think that our status in this respect
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1 is different from the other intervenors

2 and the extent to which the petitioners

3 participation will be appropriately broadened

4 or delay the procedures, the intervention

"

5 of this petitioner and all those

6 petitioners will not inappropriately.

7 broaden, but will give the intervenors

8 an opportunity to answer the issues that

9 | were raised by NIPSCO in their petition,

i
10

' and therefore, the very reason for the
!9

11 petition, so I would think that the Board

12 would have adequate grounds, if there is

13 such a thing. as a mandatory discretionary

14 manner in which NIPSCO could raise this

is issue, it is make the discretionary
,

:

16 intervention provable.
E

: 17 THE CHAIRMAN: I'm concerned about the extent of
5

; 18 i your anticipated participation in this

.i |
j 19 |

proceeding, it's my recolle^. tion that in

20 lieu of filing specific intentions on the
3 4

e i

'
21 Federation's behalf it has merely adopted

2 the contentions raised by other parties,

23 if that's correct, and perhaps I'm missing

24 something here, is that what you have in mind

1a
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'

1 with regard also to future participation

2 in this proceeding?

3 MR. REISING: Mr. Chairman, as I read over the petitions

4 for leave to intervere, other parties are

"

5 referred to by reference and then I believe

6 the grantor.of the petition went on to.

7 state those areas which specifically

8 affect the Lake Michigan Federation.

i

9 THE CHAIRMAN: It's true, you do have some

10 specific interest, but I don't see very

O11 much in the way of particular issues that
!

12 | have been raised, perhaps I'm nisreading
i

13 | it, but that is my impression right now.
!

14 ; MR. REISING: Without being coy, I suppose that's
!

15 | why we reserved the right to amend.,

: |

]| Mr. Chairman, these pleadings do state in16
2 !!
: 17 | general terms those areas in which Lake
i ;

I; 18 Michigan Federation might have a specific
~

19 interest in the participation of Lake

a.
i

"

: 20 Michigan Federation, I'm sure in these'

3
*

21 proceedings would be to define those
,

-|
22 arguments and those positions which specifically'

23 j are applicable to membership of 'r

i
t

24 organization and may not be within a range
,

I

i
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I of other intervenors.

2 THE CHAIRMAN: I'm not attemnting to chastise

3 you for any deficiences, I was merely

4 trying to establish what you envision
"

5 as your future participation in this

6 proceeding, and I'm really j ust asking,

7 you whether it's going to be in the same

8 nature as has already referred to or whether
i

9 0 there is going to be a more active role
!
i

10 asserted by Lake Michigan Federation if

aI !

you are admitted to the proceeding.
I

12 i MR. REISING: I would say there was going to be an

13 active role by the Lake Michigan Federation

14 and that the impact of that active role will be
'

15 to help the Chairman and members of the Board.

,

3 16 reach just and proper conclusion on the

i 17 | application.
.; i

l
q 18

| THE CHAIRMAN: Mr. Eichhorn.
~

i

j | Mh. EICHHORN: Mr. Chairman, I'd like to address the19

'
.

; 20 comments of the counsel for Lake Michigan
$
'

21 Federation. To begin with, to my knowledge

2 they have not participated in any proceedings
23 involving NIPSCO in the past and I don't

24 know that NIPSCO has ever blamed them for
|
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1 causing any delay in the construction, I

2 think they had joined with others in the

3 2.714 question, but I don't believe they

4 have been involved with any of the evident iary

*

5 hearings that took place on the necessity of

, 6 the court proceedings; secondly, they are

7 addressing the question of discretionary

3
.

intervention and that is something, as I
|
~

9 understand it, granted by the Board, where

10 intervention as a matter of right is not

G I
igg necessarily there, but there is some compelling

12 reason why this party would add to the

13 proceeding or would help in the developing

g4 of a record. Up to this point, we have no

gg idea as to what the Lake Michigan Federation,

:

h 16 intended to do in this proceeding, you
2

I

g g7 alluded to some of the questions thati

*t ,

j gg | you asked of counsel, they have filed no
a i

'| ! contentions, they have failed the one19

20 cognizable issue of 2 714 I really,

t i

21 don't see any basis upon which they can

2 be granted discretionary intervention at

23 this time when they have made no effort to

1
24 meet the requirements of intervention as a

|



_
_ -_,

|

III
l

81
I matter of right or in any way to demonstrate

2 to the Board through filing contentions as

3 required, they have ignored the order of this

4 Board to supplement this petition fifteen
.

5 days prior to this date, and I certainly

6 don't view this as conduct which would justify.

7 permitting discretionary intervention and

8 feel that they are not entitled to it and

9 ' have made no case for it at this point.
I

| THE CHAIRMAN: Mr. Goldberg.10

41 !

| MR. GOLDBERG: A final point on that, I guess I
i

12 share Mr. Eichhorn's observations about
i

I3 the showing of discretionary intervention on

14 behalf of the Lake Michigan Federation, we

15 would submit where one could otherwise;
s

16j establish standing as a matter of right

h
17,j there is no reason to seek intervention as

k 18 a matter of discretion. And not to get
.i i
! 39

| ahead of ourselves on the matter of contentions ,
i

j 20 but if a hearing is ordered to which
!
'

21 identical contentions of separate parties

gf2 are admitted as matters in issue, the staff

23 will move to consolidate the presentation

24 under those contentions pursuant to 2.715 .

< i
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1 THE CHAIRMAN: By the way, I would like to point out

2
that Doctor Schultz has not participated

3
yet in this proceeding and I don't know if

4 he is here. Has he come in since we
.

5 started? I don't see any response in the

6 audience so I assume he's not here. I'd
,

7 like to point out that the Grabowskis left

8 possibly an hour ago and I would like to have
9 :

tha* recorded unless they're still here in

to the audience somewhere. Oh, yes, I'm sorry,
I they are here, and I would like to give them

12
an opportunity to add anything further

13 along with any other participants here
14 with regards to the area of intervention,
15

g because we are going to move on.
d

16 | Is there anything further that anyone: i

i 17
would like to say with regards to that?:

{
'

18 ; And I don't see at.y response.
s !

'! 19
Now, let's go off the record for a

i

j 20
second and find out what the participants!

'

21
would like I'm sorry, the Grabowskis care

--

2
to make further statements.

23
MRS. GRABOWSKI: We apologize for not understanding

24
exactly what is going on. Did you j ust say
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I that this is the end of being able to state

2 whether you should have standing?

3 THE CHAIRMAN: Yes, that's correct, and we'll move

4 on to the scope of the proceeding after this.

~

5 MRS. GRABOWSKI: And we would like to remind you of

6 one more reason why we think we should have,

7 standing, and that as we u n d e r s t r.n d standing,

8 you have standing if you can show that you're'

9 going to have some additional inj ury to

10 you by them taking eight more years to

I build a plant than you would just by their

12 original construction on the plant, and we

13 feel that if they take eight more years to

14 build the plant it's going to injure us

15 and we'll have eight more years of being.

16 under strain and under psychological stress

i 17 of knowing they're building a nuclear plant
:

{
18 where we'll be affected by it, and I don't

. j: 19 think this should be minimized and passed

| 20 off as not a real inj ury , because it's a
a
*

21 real stress and a real p sychological stress

2 to someone who realizes the danger of nuclear

23 power, to those of us who are under the

24 strain of knowing what this will mean to us,
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I and it's not fair to say that it's only

2 phychological dama6e, and therefore, it isn't

3 cured by the Atomic Energy Act, because

4 p,sy c ho lo gic a l stress does cause physical

.

5 inj uries , and this has been documented by

6 many physiologists and researchers, that.

7 strain and tension can cause physical damage,

8 so I would like to remind you of that.

9 MR. CHAIRMAN: Now, this matter was responded to,|

i10 i I believe, by both the applicant and the

e11 staff, and perhaps you would like to add

12 something further or summarize, either the

13 applicant or the staff. I'm not requiring

14 you, if you both feel that your written

15 response was adequate and there's nothing.

16 further to add, there's no reason to delay

i 17 any further on this point.
a

j 18 : MR. EICHHORN: Mr. Chairman, as far as NIPSCO is
.,

j 19 concerned, I think our written response
.

; 20 with respect to the p sycholo gical stress
t
:

21 is adequate and need not be further

ggf2 expanded upon at this time.

23 MR. GOLDBERG: I think our po31 tion is stated in the

24 March 7 response and seems to provide

a
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I some latitude to the Grabowskis' in an

2 attempt to perfect their showing of interest,

3 if they were to allege some incremental,

4 related impact which was not on the five areas
"

5 of interest they raised in their supplemental

6 petitions..

7 THE CHAIRMAN: Ms. Cohn.

3 MS. COHN: Mr. Chairman, I've been asked by a member

9 of the audience to have the record reflect
10 that Doctor Schultz is not here because

I he interpreted the NRC's staff response as an

12 indication that he lacked the standing to

13 appear.

i4 THE CHAIRMAN: I'm not sure I fully understand that,

is but I'm not sure you do either.,

:

| 16 Mr. GoAdberg.
E

g 37 MR. GOLDBERG: Mr. Chairman, let me clarify, that is
-2

; is not on the basis of any personal communication
i

"E 19 I have had with Doctor Schultz, because I've3

f 20 had none.
I
*

21 MR. CHAIRMAN: Mrs. Grabowski.
!

2 MRS. GRABOWSKI: We haven't received a response that

23 was filed by the NRC to our supplement so

24 we don't really know what they're talking about,

-_________--_-x - _ _ - .
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I when they said that we could amend it.

2 DOCTOR COLE: I don't think there was a written

3 response to your petition, Mrs. Grabowski,

4
or I haven't received it.

.

5 MR. GOLDBERG: It might come as some surprise, I hand-

6 delivered three copies of that response..

7 DOCTOR COLE: Is that the document dated March 7th?
8 MR. GOLDBERG: Yes, that is the staff position on

9
all those who submitted, including

10
Mr. and Mrs. Grabowski.

11 THE CHAIRMAN: T6 clarify for the record, there was

12
hand-delivered last Friday the response,

33
the Board, not the staff's response, to the

I4
supplemental position, as well as the applicant's

I8 ~

; response to the supplemental petition and I

16 wonder whether you received either of them.
-

I7,j MRS. GRABOWSKI: We received response from the

k j applicant.I8

.I '

| THE CHAIRMAN: But not the staff's response?! 39

'

.

[ DOCTOR COLE: I received that, I have it here, yes.
20

I
21 THE CHAIRMAN: Mr. Goldberg, would you see that that

ggf2 response is transmitted and find out why it

3 |
'

wasn't delivered in the first instance.,

*4' MR. GOLDBERG: It was placed in the mail on March 7,

I
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1
perhaps it's just a failure to arrive, I'll

2 try to get them a copy as soon as I am able.

3 THE CHAIRMAN: In view o f that , I think perhaps we

4 ought to permit a further response by

5 the Grabowskis if they care to make one'

,

in a written form, subsequent to this6.

7 conference, does anyone have any obj ections

3 to that? I see everybody agrees, that

9 they have no objection, that's fine.

10 Now, I thirk we've concluded this"

,

issue of intervention and I would like to go

12 .

off the record now and decide on what the
I
i

! scheduling will be for today.13
!,

14 (Discussion had off the record)

15 MR. EICHHORN: Before we break for lunch, may I make
,,

: i

16 one final point here, we have secured an
!

additional copy of staff filing and we'll
g 17 ;

s

is deliver it to the Grabowskis' at this time

*
19 so they'll have it as quickly as possible.

._

$ 20 THE CHAIRMAN: The meeting is adjourned until
i

21 1: 30.

*******************************************1************y

23

24

_



__

tu /
D*w D D kh -

9 omt dJ JLAhu
88

Pre-hearing conference reconvened 1:29 p.m. March 12, 1980.

MR. GROSSMAN: First, I'd like to point out to the

audience that talking is very distracting and it makes it very

difficult for us to hear what is going on in the proceeding.
.

It is not exactly appropriate for children. I don't think too
.

many attention spans stand more than ten seconds of this.

If anyone has a child here, you can expect them to create some-

what of a disturbance. '

Before we proceed to any discussions, I would like to ask

g the parties or participants to submit certain documents that

were missing. To begin with, the two letters requesting the

extention of which we never received. And our file only really

starts with the notice of opportunity for hearing. So that

would ve, I believe, February letter and the September letter

amended to February. And also a joint supplement to request a

hearing as were alludeo to by the petitioners on a number of
~

occassions, in particular to the request for another environ-

mental revicw. So we don't have that. If the applicant would,

supply us v.th the first thing and one of the petitioners would

supply us with the joint supplement, we appreciate that.

MR. OLLEN: We' d be glad to Mr. Chairman. In addition

O
| to that soint supplement, there were at least two other

documents which were filed with the Commission prior to the

notice of opportunity. We filed a request for hearing !



,

__ -. . ____

!
l

u

85

immediately or very shortly after the February 7 letter from

NIPSCO and the joint supplement which you referred to. Then

we filed an indictment aunding our request for the hearing

after August 31. Of course, we'd be glad to furnish each of
.

the members of the Board with those documents.
-

MR. GROSS!19: Will you supply, also, all the participants

who have not yet received those documents with a cory of

the documents?

MR. VOLLEN: Certainly, Mr. Chairman.

MR. EICHHORH: Mr. Chairman, I believe there is one more

document along those lines. The State of Illinois on March 5th

of last year filed a request for the hearing, and also, a joint

sunplement and an amendment filed for Mr. Vollen for Me client.

MR. GORSSMAN: Would you please take care of that?

MR. VOLLEN: Yea, we would be happy to. '

MR. GORSSMAN: Let me tell you what the agenda is for

this afternoon so you will know what type of plans to make..

We would first like to discuss the scope in general of the
.

proceeding, and in particular, whether or not health and safety

issues or environmental issues can be covered in this proceedin .o |

l
We then would like to discuss the request for waiver of I

h Regulation 50.55(b) and the effect of Section 2.75(a) . We will

then cover specific contentions raised by each of the petitions

and about the preliminary discussions and the scope of the

|



___

'2
/

M0$0 $
J[h,?,[}Iild\Mhr*

90.

proceeding should save us some time when we get to the actual

contentions. And then we will discuss any further scheduling

in the proceedings. Itow that helps you in planning when

leaving today or tomorrow, I don't know. Now. . . yes, Mrs.
.

Grabowski?

MRS. GRABOWSKI: We would like tc excuse ourselves for
.

the remainder of this afternoon's proceedings. George is

working midnights which means he works from twelve midnight

to eight a.m. In order for him to safely perform his job he

g needs to go home to sleeo. We would ask to be excused and to

be allowed to make a brief statement concerning the scope of

the hearing.

MR. GROSSMAN: Yes. And before you start I would like

to also note Dr. Schultz has joined us now and that I think |

he would after you conclude, explain why he wasn't here. Let !

me say this to both of you and Dr. Schultz: We're not going

But |
. to penalize you for missing any part of the proceedings.

i

that you take the proceedings as they are from this certain j

!
.

Well, we're not going to allow you to reintroducepart.

matters covered. But, again we won't penalize you for not

participating there. You will just have to ho,e someone else

O will have covered the material. You may proceed now.

MRS. GRABOWSr.I; We urge the commission not to accept

NIPSCO's very unrealistic concept of the scope of the

|
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proceeding should save us some time when we get to the actual

contentions. And then we will discuss any further scheduling

in the proceedings. How that helps you in planning whas

leaving today or tomorrow, I don' t know. Now...yes, Mrs.

~

Grabowski?

MRS. GRABOWSKI: We would like to excuse ourselves for.

the remainder of this afternoon?s proceedings. George is

working midnights which means he works from twelve midnight

to eight a.m. In order for him to safely perform his job, he

needs to go home to sleep. . We would ask to be excused and to

O be allowed to make a brief statement concerning the scope of

the hearing.

MR. GROSSMAN: Yes. And before you start, I would like

to also note Dr. Schultz has joined us now and that I think

he would, after you conclude, explain why he wasn't here. Let

me say this to both of you and Dr. Schultz: We're not going

,

to penalize you for missing any part of the proceedings. But

that you take the proceedings as they are from this certain
.

part. We are not going to allow you to reintroduce matters

covered. But, again, we will not penalize you for not

,

| participating there. You will just have to hope someone else
|

||g will have covered the material. You may proceed now.

gp,3, GRABOWSi*I: We urge the Com=ission not to accept

NIPSCO's narrow, unrealistic concept of the scope of the hearing.
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Realistically, the scope of this proceeding should be denied

by the positive outcome of the proceeding since only one

percent of construction is completed at the site. This

hearing would actually decide whether or not the plant would
.

be built. Realistically, it will also determine whether or

-

not the plant operating, since no operating per=it has never

been denied and no one could believe that NIPSCO spending

1.1 billion dollars would be denied operating permit, so that

we could pay the bill.

MR. GROSSMAN: Thank you. Thank you very c:uch for

participating this morning in this discussion. Dr. Schultz,

would you like to make some statement?

DR. SCHULIZ: Thank you for the opportunity. I was

confused as to whether or not I would be given opportunity

to speak and I feel at a disadvantage here because the issues

are confusing to me. It seems we have very serious health

- and safety, what I consider moral, issues, involved here.

And it seems to wait until the operating permit stage to
.

look seriously at these questions is illogical and immoral.

I work at a prison with 1700 inmates. We have the largest

maximum security prison with the 1srgest percentage of

lifer's in the world--a very serious, dangerous population

of men. As far cs I know there is no evacuation plan. I

can't conceive of one, I am not smart enough to. How they

_ __ _ __



___

b

O
"2D '

F
Y tLim

D**D 92
_J

would evacuate that facility while there is also the

community being evacuated. All of this gives me great pause.

I want to know what's going to happen in the event of a

emergency, as the Rogovin report describes it happens at
.

Three-Mile Island. I have serious doubt and, the concern I

'

feel at this stage the moral imperative; that we look at

these issues and not wait until 1.1 billion dollars is spent

on this. I think it imperative the Cocunission look at the

issues at this point and not at a further point.

MR. GROSSMAN: Doctor, thank you. I would lika to askg
a staff member, Mr. Goldberg, to first give us a general

statement of what he thinks we can cover in this proceeding

and what licits us in the coverage.

MR. GOLDBERG: Since the scope of the proceeding has

been extensively briefed in our prior filing, I won't take

up the Board and other's time to elaborate very fully on
.

those. The primary determinant of the scope of the
\

construction firm in an extension proceeding is the
.

iCoc: mission's regulation section 50.55(b) whch essentially

provides that a construction permit may be extended for a ,

i

reesonabic period of which " good cause'' was shown. The

O perimeters of that " good cause" showing under the regulations
t

1

have been e.rticulated by the appeal board and a decision

which we sight in our paper involving a Donald C. Cook

|
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facility. With respect to the propriety of considering any

health or safety issues in a construction permit extension

proceeding, the Board, pardon me, the appeal board there

concluded that it could not always rule out consideration of
.

possible safety and environmental issues.that were associated

with the reasons assigned for the delay in the consideration-

of a particular facility. But further went on to qualify

that by indicating that it must also determine before it

etr. barks upon such a consideration, the preconsideration of

those issues are necessary in order to protect the interest

of the intervenor of the pulbic interest. Ilowever, it clearly

indicated that a construction permit extention proceeding ie

not first and foremost a proceeding designed to determine the

safety and environmental aspect of the land in question, those

first instances in a construction permit stage, and later at

an operating license stage. And, only in the circumstances

that the reasons assigned for the delay themselves raise.

serious safety and environmental concerns that cannot
,

abide the eventaul opportunity for the operating license

stage, should a hearing on those matters be embarked on

in the course of a construction permit extention proceeding,

h The underlying rationale for that approach f'llows both

Commission and judicial precedent for the fact that

issues received primary attention at the construction
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permit hearing and later attention on the operating license

hearing if one is requested and no others. One looks to the

50.55(b) of the Commission's regulations along with the

interpretation of the scope of the clause criteria in that l
i

-

regulation developed in the Cook clause--defined in the Cook |

'

decision we'll find the accp e of an action such as that

before us now.

MR. GROSSMAN: Mr. Eichhorn, care to add anything to

that?

g MR. EICmIORN: Mr. Chairman, let me elaborate just a

little on that and it is evident from the prior filing that

we concur in staff position that the regulation in the Cook

case do very well scope out the issues that can be heard in

proceedings such as this. And I think it is important to

look at this in proper context. That being that there was a

very thorough review of the construction permit licensing

'

stage of many, many issues over many, many months. Not

j only in the Commission and its appet.1 procedures, but in the.

court here at the supreme Court of the United States. The

( Commission has established a very c arefully structured two-
|
.

'

step licensing procedure which has been judicially upheld in

O NRC case and subsequent cases, perhaps most recently in a

case produced by the Porter County Chapter against N1PSCO.

And the discussi n of the Columbia Court oi Appeal and we

__



k

d8
d -

"'
95

i

alluded to that case in our recent file. But, nonetheless,

to go beyond the scope deliniatedin the regulation and

ascribed in Cook would be to disrupt their carefully

structured two-step Licensing procedure which was designed
.

for the very purpose of picking up any design changes in

criteria that may occur after the construction is authorized-

but before the operation of the plant has been considered.

And, to re-review all of those items at this particular

stage of proceedings would be to totally disrupt that

procedure that has been set up by the Coumission and

judicially upheld. But, we do concur with Mr. Goldberg I

with respect to the scope of the proceeding and for the

reasons enumerated.

MR. GROSSMAN: Mr. Vollen.

MR. VOLLEN: Thank you Mr. Chairman. Let me respond

first most directly to the two points that Mr. Eichhorn just

made. In point of ract the Atomic Energy Act sets up a two--

stage licensing process with the pr vision for a third stage
.

namely where the anplicant for the permit holder, in this i

1

case NIPSCO, seeks an amendment to its construction permit

and where an interested percentage request a hearing. There

is a mandatory third stage,a hearing on the construction

amendment. All of Mr. Eichhorn's remarks today about the

two- stage licensing process and seeking to disrupt it and
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all the talk sessions by NIPSCO and by the staff about

disrupting the two-stage licensing process. The statutes
1

built in the third stage,the statute provides for that hear-

ing when a permit holder and when an applicant seeks an
.

amendment. We are not seeking a hearing on anything that the

~

statute doesn't require. We are not coming in. There is

talk in the paper about an ongoing process of hearings that

there would never be a time that we would be free in this

he aring. This hearing is by occassion, not by anything we

i
' g have done; by occassion by NIPSCO seeking amendment. The

second thing I want to respond to is that neither the Porter

County Chapter nor anyone else as far as I can tcil is

seeking a re-review of anything that litigated in construcciat

permit stage. No one has ascerted to my knowledge or

contention that have to do with whether or not the c nstruc-

tion permit should be issued. What we are litigating is

~

whether or not an amendment to the construction permit should ;

be issued. We are not seeking to cover the same ground that.

I
was covered before. I wanted to deal up front and first with

those two points with Mr. Eichhorn. Clearly the most impor-
,

| tant in understanding what the scope of this hearing ought to

|h be is the phrase, " good cause" in the statute. Unfortunately

I think we all know that the statute does not tell us what

" good cause ' means. . Nor I think does the legislative
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history. Everybody agrees that is what the appeal board said

in Cook's case and we have not found any legislative history

to what " good cause" means. I think we can all agree, or some

of us. But is seems to me quite clear from the face of the
.

statute it does not mean that the burden is on HIPSCO to

show" good cause" for failure to have completed construction'

by the next completion date. Congress knew how to write that.

That is within the Federal Communication Act, and the Atomic

Energy Act is quito different. I suggest the burden is on

NIPSCO to show " good cause" for the text of the construction

permit, not " good cause" for failure to have completed construc-

tion by the latest date of September 1, 1979. The inquiry

before does not look exclusively retrospectively, as NIPSCO

would suggest. We agree that the appeal board decision in

Cook is the cost important learning that has been written

on the question of what does " good cause" in the statute

mean and what does the language of 50.55(b) mean, and what-

.

is the language of the Commission rule; both in written

submicsion of this Board and oral presentation today,

the applicant and the staff have ignored some of the

most important points. First of all, what Cook makes more

h clear than anything else is that the decision about

" good cause" turns on the particular facts and circumstances
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J2 of the case. Let me quote, if I can, just two sentences
dll

from the Cook decision: "whether good cause exists in

a particular case obviously is dependent upon the facts

of that case. A corollary to that axiomatic proposition,

*

it seems to us, is that t.he factors which the adjudicator

should take into account in making its " good cause",

determination should also be influenced by the totality

of the circumstances which confront it." If you put that

sentence together with that facts in Cook which were the

constructions virtually completed te that plant; that the

operating license proceeding had conunenced; that you

already had request for a 0.L. hearing; that parties

had intervened; that the hearing had been scheduled. You

realize that it didn't take much to abide the event of Cook

the operating license fr m Cook because it was unknowing.

Here in c ntrast the facts are that construction is one

percent completed; that we have nothing but a hole in the.

ground. So, the totality of the circumstance here and
'

| another I will come to in a moment, make it quite a different situation

|
than Cook in terms of what this Board ought to look at in

1

determining " good cause". The other part of Cook I think

$ both NIPSCO and the staff overlooked, is that decision

clearly reject clear restrictions of the positi n the

advocate here, whi.ch is, as I understand, that the only
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thing this Board can look at in determining " good cause" is

the reason why construction was not completed by September 1,

1979. The Board indicates that position is toa rigid. I

don't have it quite right here but to the Board rejection. ..

.

MR. GROSSMAN: I think Mr. Goldberg that the Appeal

Board in cook did indicate that certain safety and health*

issues ought to be considered if they arise from the reasons

in which request for extension for which the extension was

requested. Is that what you are referring to in the Cook

cecision?

MR. VOLLEN: I'll find it in just a second. . . . Oh.

The Board said and I quote, "Thus we have considerable

difficulty in accepting the review of the applicant and the

regulatory staff that a licensing board may never go beyond

the sufficiency of the reason why the plant was not timely

completed in deciding where the " good cause" was allowed

in a deadline." What Cook is saying there you can't look~

beyond the reason why construction was not completed.
.

MR. GROSSMAN: Let me go back to the first point I

made. Statutory to a hearing on amendment. Are you now

saying that the regulations 50.55(b) is violation of the

e rights under the Atomic Energy Act? |
|

| MR. VOLLEN: I believe that when I get around to

describing the r: ope of the hearing, our position is that |
|

l
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j 50.55(b) contemplate a hearing of broader scope that the
1

reason why construction was not completed. I do not claim

50.55(b) is violation of the statute. What we do say, and

I'll jump ahead in the next point on the agenda today, I think
.

there is no secret, our position we have said in three differ-

ent documents we filed at the same time. We think 50.55(b) is*

the written contemplation broad scope hearing on the question

of completion. Contemplate hearing on reasons that the

NIPSCO failure to get the plant built. We have stated an

alternative. If we are wrag about that we ash the Boardg
under the particular circumstances today reinte to Bailly not

to apply 50.55(b) and we have said all along, that is the

Commission, we have asked to rescind 50.55(b) or amend it.

We think the circumstances in Bailly are not unique and so

special. It doesn'c make sense to limit a hearing to the

question of NIPSCO didn't get it built. We are not saying,

to caswer your question, we are not saying 50.55(b) is illegal..

MR. GROSSMAN: You indicated that you believe you have
-

statutory right to a hearing on license amendment or permit

amendment. But new, isn't that limited to the effect of the

actual amendment; hacher than full scope review of the health

O and safety problem or environmental impact issues with regardi

to that facility. Mr..Vollen, let me say first of all thac

statutory right to a hearing comes not from 50.55(b) but from
|

|
1
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dj l 13 section 189 of the act. Secondly, we are not asserting that

this hearing on the question, whether or not NIPSCO should be

granted extension out to consider all the health and safety

and all the environmental consequences of construction or
.

operation of the Bailly plant, that is, the way that NIPSCO
.

could like to characterize or position us. Putting us in the

position of asking for a re-raview as Mr. Eichhorn presents

everything, when we gave before, that is without position at

all. Let me if I can, tell you what your position is on that.

$ I certainly don't want to stand !n the way of asking my

questions. Shall you ask or shall I provide?

MR. VOLLEN: Does the question, are you conceeding now

whatever had been reviewed then should not be re-reviewed as

part of this proceeding. Are you making that concession?

That is not a concession, that is a statement of our position.

This hearing ought not to litigate the same question it was

|
given in construction proceeding.

(
l - MR. GROSSMAN: Have you more to add to that?
i

MR. VOLLEN: It seems to me one of the problems we have

| in talking about what does " good cause" mean under section

185 of the act is that neither NIPSCO nor the staff tell us

what their position is about " good cause". They tell us that'

che board ought to tell the reason why construction didn't|

Or, maybe safety questions arising out of
get completed.

_ _ _ . _
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d 14 those reasent. for san-cot.pleciso aftet ay L:ri; thit. to the

Board to lock at tha. .? m ' t tall es how t.c put t.cgt.th4:r and

measure whether that it, ''goed c.2ci a" c: cc:. Lst e.:. give the

illustratica: Suppose thit fac ts u.are establishad 11: the
,

reasons why NIP 3CO didn't get Lt i.,"la by Ser':e:aber 1977, med
O

for reasons cespletely "aeyond ita concral. T .ot:s vere earth-

quakes or acusthing. CanatructLau Jitst o'uply c.suleht'c cat

it built. 3eyond thair cantr ,1--daas that anount to " good

cause"? Naither NUS''.0 nor the staff suggest any ::casoa :#hy

g it amounts to'bood cause". Any ranson ulry they didn': get it

built totally u!.t'ain :1Ii400'n coat-i11. Let's assume they mndo

a judgement ciutt the cost of m.exn'y atway it toah vae to high

they put off for fisa ye.:ri cots.lly oi. thin ti eir control.

Does that s:; runt to 'kx4 cause"? T' icy don' t tell uu dry.

It seems to m their failurt tr. tell es w'ay, wiv.t " gov cause"

denotes is c e c.i ths p-ohlem ir. thir articuleC on of what
.

scope of tMc hearing cught tc be. It r;t.ma t- F. the only

. way you can really snifero'.nnd wht:t 'bued cause ought to mean.

To see wher.her ' t comus i:p to "gned emice" to try to under-

stand statt: tory pcrposo .f o:- the regul::steent. Cong:'eva requireo

that tvery construction pcruit hnve n latect compledon date

O
and have it ir. Writing. '" hat' n tir.t rection it!5 of. the (a)-

(b) requires. Congress states if the facility is not completed

by that date, the permit for at the time the permit expires,
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| d 15 also upon " good cause" shown, the Comctission extends that

later completion date. In order to know what " good cause"

is, very clearly you need to know what the purpose of the

latest coorpletion date is. I don't think NIPSCO or the
.

staff express that. As I said before, the language doesn't
*

help the legislative history very much. But, let's think

about what the courts and the Coarnission has said about

construction of nuclear power plants and construction permits. I

What they have said is that this rapidly developing technol-

g ogy, that was really the principle rationale for it, this first

Supreme Court decision involving our reactor. They state, I
-

1

don't have to make it definitive, find the cause and they |
|

have you shot. I suggest that recognizing this it was i
|

rapidly developing technology, Congress put stop gaps in

there. The instant you pick the reason, tell why you think

you are going to build this plant. If you don't get it built,
.

let's stop and take a look at what has happened. Determine

- not whether there was' hood cause" for not having built it; but

to determine whether there still exists " good cause" for

building this plant. Today, technology has occured, but what

has happened? What has transpired? I suggest that theree
really isn't any rational purpose for the latest completion

date required by the statute, other than that. The Congress

there before had in finding, looking at a broader subject

1
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d 16 than why the plant wasn't built. I suggest that the notion

of looking at things that have occurred since the constructicn

permit was issued is one of the elements built into the

l
statutory scheme and is inconsistent with 50.55(b). That

)*

| :

section says that among other things the conmission will
.

consider a,b,c's about enumerated lists which NIPSCO now

takes the position including things that were within its

control. In other words, NIPSCO now conceeds that 50.55(b)
,

'

is not limited to things beyond the control of NIPSCO. We

don't disagree with that but we say it is not limited to the

reason why the plant can't be built. And so, let me suggest i

there are four things that the statute and 50.55(b) and

. regulatory scheme in 50.91 of the Commission regulntien
(
,

which refers to the statute are to be amended to construction

standards. Number one, I think the thing that you ought to

look at to determine whether or not good cause shown is

|' reason why HIPSCO did not get the plant built by September 1,
|

- 1979. Let's add parenthetically to that, as I gather from

what you said earlier, Mr. Grossman, having the benefit of

the proceeding NIPSCO application. As I remembered, February

seventh we asked for the extension. They said the reason

O
they didn't get it built was fut reasons beyond their control.

We wrote some contentions. We said we contend they were

beyond their control inow in their latest submission it
i

I



iS

$ 105

says 50.55(b) is not limited to factors beyond our control. \d 17
)
iBe that as it may it seems to be pretty clear. At the very !

least the Board ought to consider the reason why the plant

was not built. It is one of the factors in determining
.

whether " good cause" for the extension sites, secondly, I

think NIPSCO and the staff conceptually agrees with this one-

as well. You want nobody to suffer if the plant is permitted I

to be built over the additional 99 months that is sought by |

NIPSCO. An example of that, the DOL we were talking about
i

l

this morning. Thirdly, the Board ought to take a good look ;

at considering " good cause". Any safety or environmental

questions which are raised, which are presented by reason of

factors which lead to its noncompletion. That is what I

think Cook has said and that is what I think Mr. Chairman.

Mr. Goldberg has said on behalf of the staff two examples

of that. It seems to me problem short pile proposal chain.
- The design which NIPSCO describes one of the reasons for not

_
having completed construction of it. The phenomenon of Three

Mile Island which NIPSCO describes one of the reasons for

noncompletion. And the fourth issue, the area this Board

ought.to look at in determining whether good cause exists isi

what significant events have occurred since May 1, 1974.

That is subsequent to the issues of the construction permit

which therefore could not have been and were not considered

- - _ _ _ _ _ _ _ . _
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d 18 in the construction permit. To enlighten the Board on whether

or not the " good cause" exists to build this plant I am in

agreement with you. That is very vague. It needs a lot in

your judgement. It seems to me the only way to interpret the
.

statute and regulations, there have been in situations as we

~

well know, a unique set of circumstances. I don't think there

have been litigations. The construction permit amended

proceeding involving a plant that was one percent complete is

unique circumstances. There has never been less unique

g circumstances. There is a lot of things which in any inter--

pretation for the requirement of good cause would lead this

Board to consider determining NIPSCO issued T,ood cause" for

extension.

MR. GROSSMAN: Before I ask for replies to that let me

|ask you whether or not that you are not confusing the reasons

for requiring a completion date but the reasons for having a j

'

promulgated regulation 50.55(b) on the one hand had reason for

- the completion would seem to require the applicant who has not

completed the facility by that time to re-apply and ask where

to go further. Safety and health and environmental procedures

from the beginning. But section 50.55(b) a . percent to be
9 obviated that requirement in that then appears to be the

priming purpose of that regulation. What it really does is

says that even the absence of 50.55(b) you would have to go
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through the health and safety procedures and the environ-

mental reviews. And you would have to take into account

significant events that occurred after the set completion day.

But Section 50.55(b) says, well, if you can show " good cause",
.

then you don't have to do this. Then you can then rely upon

what you have already established in the way of health and-

safety and environmental issues. Now, I am reading that

incorrectly?

HR. VOLLEN: I am not sure I understand your argument. You

are reading it--did I hear you say, Mr. Chairman, that 50.55(b)--

are you suggesting that it is not consistent with the

statutory requirement of " good cause" extension?

MR. GROSSMAN: No, no. What I am trying to say is it is

one thing when you talk about the reason for having a comple-

tion day so that the applicant can only rely upon the health

and safety reviews and the environmental reviews with regard

to construction up until that completion date, and then in the
|

.

absence of any provision for extension, if the applicant did
;

not complete the facility by that completion date, it would

then have to undergo health and safety reviews and environ-

mental reviews again. But now that 50.55(b) is in effect, what

h it says is that if there is " good cause" shown for the exten-

sion, you can accept the health and safety reviews and the
i

environmental reviews that you have already passed. Now, am |

_ __
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d 20 I reading incorrectly?

MR. VOLLEN: I think you are. I think what you are

suggesting is only 50.55(b) adds the authority for extending.

The statute itself has the provision for extension on good
-

I
cause shown. 1

l.

MR. CROSSMAN: Yes. I am sorry. I was not trying to i

)

Whatsay it is only the regulation that stands by itself.

I am saying is that whether it is regulation or regulations

based upon the statute, the provision for an extension, it

appears to me is designed to preclude having to undergo the

procedures that have already been held with regard to the

health and safety and environmental and that it seems to be

at opposing poles from the requirement completion date.
1

In other words, the exception to having the applicant comply

with that ordinarily stated completi'n date day. . . . You

seem puzzled, perhaps I am not making myself clear on that .

.

MR. VOLLEN: To be perfectly honest I am puzzled. You

are not arguing that either are with or without 50.55(b) that.

" good cause" requires a re-review of the thing we are living

in. One of the things we think should be litigated in this
i

" good cause" proceeding is whether the design defect ing
Mark II containment for this reactor have been resolved.

If those questions about the Mark II containment had
- existed prior to May 1, 1974 when the construction

I
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d 21 permit was. issued we would agree they should not be considered

in this proceeding. It is because they are significant

developments that have occurred subsequent to the issuance of

the construction permit that now the C.P. has expired this
.

Court should take a look at them in determining the " good
*

cause" site.

MR. GROSSMAN: I am glad you pointed that out. I am

sorry that. . I am not suggesting that , by the way in the.

absence of 50.55(b) that it would be proceeding that would

g duplicate upon that had already been held, but the point was

trying to make it appear as though the purpose of 50.55(b) is

to obviate the need for undergoing any kind of health and

safety review af ter there has already been a full-scale health

and safety review after there has already been a review before

the completion day and that would appear on its face to be the

purpose of 50.55(b) is obviating the need for that. Nou, let

'

me ask of either the staff or the applicant would like to

say anything with regard to that position..

MR. GOLDBERG: I guess as a first matter it appears that

I section 185 of the Atoctic Energy Act is in fact the statutory

basic for the showing necessa y to permit construction to

O |
extend beyond the date in the permit. HowcVer, there is no

legal authority that we have been directed to which would

support the contention made by petitioners that this ?,ood

|
1
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d 22 cause" showing mist embrace essentially every development

which has or rescinds the construction permit proceedings

where held and concluding. On the contrary, section 50.55(b) )
|

have the Commissions regulations interpretive of section 185 !.

(b) has as the chairman alluded, a far more narrow range of |
I

^

areas for consideration. Some sampics of which are enunatrated
i
'

in the regulation itself. That is an easmple of the kind of

thing that the coamission will recognize as basis for the
i
!

untimely completion and the need for an extension. Had the

h Commission wished to provide a broader construction to section

185, it could have done so. It did not. Moreover, as I

indicated, the Appeal Board in Cook has to some extent

e:,:plained the perizacter of that good cause showing under

certain circumstances to address not only the reason to

design for the delay but my environmental or safety issues

which may attend those reasons which could not otherwise

abide consideration of the operating license stage. Ilowever,

" the Appeal Board upon the absence of such circumstances in

! that case, even though some of the issues as they do here

involve the design changes which arose during the cou se of

construction. Further, the Commission has had severalg
occassions which arose as the result of separate requests for

hearing which the same peticioners to undertake and inmediate

adjudicatory considerations of many of these same issues
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d 23 which are sought to be intiroduced in this proceeding and
;

Idecline sighting instead the fact that to do so would

eventually visciate as soon as process whereby a permit to ;

construct is given after full proceedings and ultimately
,

determination of what the options undertaken only after an !
|.

opportunity for hearing has been afforded and those cases and
i

the principle that have been articulated in those cases are |

I

contained in our separate filing and I won't take every item

to renew those. But those are directly applicable because we

$ have many of the same issues to be introduced in this pro-

ceeding. Chief among those is perhaps matters relating to the

so-called Shorter Pilings Foundation. Again I guess I would

say not withstanding some of the selective quotations that

were taken from the Cook decision by the petitioners in this

fact has read in its entirety along with the regulation whose

validity nnst be presumed for purpose of this proceeding
.

until otherwise challenged and another picture emerges of the

- scope that is a far more definitive one then that which is

urged by the several petitioners in this proceeding.

MR. GROSSMAN: Mr. Vollen, would you like to respond?

That someone pointed out there is proceedings in which the ;

matters subsequent to the construction permit proceeding may

be heard operating license proceeding. |

MR. VOLLEN: I also think the statute Cometission

__
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d 24 regulations provide for hearing between the constre-etion

permit and the operating license proceeding. Namely, we and

applicant section and amendment to a permit that the require- |

ment explicitly suggests to you that a hearing isn't held to
,

determine whether or not " good cause" exists that will do
.

destruction to the statutory scheme of requiring a hearing

when an amendment is sought. The exception to -(b), again,

that is really the point Mr. Eichhorn made before. But,

there really is statutorally an interim proceeding. I'd like

h to try to come back to the question you were asking, Mr.

Chairman. I think maybe I understand it now and if I do I

think Mr. Goldberg provided the answer to it. I think you

were asking whether it is that 50.55(b) has as its purpose

to obviate any health and safety review after there had been

a construction permit proceeding and construction permit as

issued.
.

MR. GROSSMAN: To the extent that there wouldn't be a
- health and safety review at the licensing stage, but anything

that might be considered as part of the structured permit

review that is correct. That is what I suggest.

MR. VOLLEN: I think that Mr. Goldberg's statement

demonstrates that can't be the accurate reading of 50.55(b)
; ...
'

because even the staff agrees and I think it has agreed

because Cook says . so clearly that under so:ne circums* mees
~

_ m_ _ __ _ _ _ ______ _ _ _ _
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at least there is health and safety reviews at the construc-

tion permit extension stage, so 50.55(b) can't be read to say

you never look at the health and safety issues between

construction permit and operating license.

MR. GROSSl%i: But, of course, that is health and safety

~

review that relate to the question of extensions. Now, I

can see--I don't quite understand that the Appeal Board

stated the effects we have to consider, and that is health

and safety questions that arise from the factors leading to

g the request for extension, rather than factors that result

from it. Tnat might result from the extension, but I am

not--perhaps I ought to reread Cook and see if I can decide

what the Appeal lioard meant to say, unless someone would

like to elucidate to that?

MR. VOLLEN: It seems to me what they were saying when

they talked, were a health and safety considering factor
-

arising out of the reason for the delay, is where the

,
plant is under construction and midway through the construc-

tion process, and some newly discovered problems came up,

something about containment or something about the design of

the reactor, some technical questioning that hadn't been

covered before, and as a result of that problem coming up,

it could grind construction activity to a hcit, wait until

we resolve this previously unknown question. We're not going
to proceed with construction. It seems to un Cook was saying in that
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d 26 particular case, the safety question is arising out of that

reason for delay. Nobody said we can't,.but'the NRC told us

you can't proceed with construction until that one is

resolved, that reason for delay arises out of that question
,

and that is what Cook was talking about. I suggest to you
.

that never have the matters that we have sought to have

litigated in that hearing are exactly like that. The short

pilings matter is one of the reasons NIPSCO says they didn't

get the plant built. Let ce say briefly, if I can respond

h to the staff assertion that the Commission resolved hearing

to the short piling question by December 12, 1979 decision.

What the Commission said therc was that our perition .for a

henring on the short pilings questien at that time was

denied. The Commission did not say it could not have

said because it didn't have before the question of whether

or not we were entitled to a hearing on the short pilings
.

question at a hearing required to be held on NIPSCO's request

- for cxtension of construction permit. Where NIPSCO had as

described the staff review and the time that it took the

staf f review the short pilings proposal is beyond everything.

The reason it could not get the plant built in the short

pilings here for litigation is entirely different form and

entirely different context before the Commission with the

result December 12, 1979.

|
\
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d 27 MR. EICHHOPa: There has been quite a bit of discussion.

There are a couple of things I would like to point out.which

I don't think are repetitious. What Mr. Goldberg has said.

.
There is one point that Mr. Vollen makes in support d the

proposition that Congress can and indeed did create a tLird
'

step in the licensing procedure. That is where, if you don't

ecmplete the plant by the latest completion date, that you

then reast have another review of all matters which have not

been reviewcd up to that time. And that was the basis for |

g section 185 having the " good cause" provision in it. I

would like to--which is sheer speculation on his part--but

I think to speculate more closer reality is that when the

Atomic Energy act was written there uns limited amcunts of

nuclear material available and it was controlled by the

government, and following the FCC standards, like television

stations, that if you don't complete it by the time you were
'

going to complete, and could not demonstrate some good cause

for the incomplete, we are going to give the opportunity to.

someone else to build that limited facility. Same too with

Atomic Energy Act. With the limited amount of nuclear

anterial, they required it to be put into use by a certain
O

date, or that " good cause" be shown beyond that date, or that

| we'll give this allocation of nuclear material to another

person, And I think that is why we have the latest completion
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d 28 date. In section 185 of the fact is opposed to giving Mr.

Vollen and his people a third bite of the appeal. Another, I

think, practicallity that makes Mr. Vollen's approach to that

illogical is the fact that there has been several planto
,

recently that have fif ty extentions on their construction
.

permits. As much as I assume under Mr. Vollen's theory that

requires fifty separate construction permit type hearings to

review each and every new aspect of plant design criteria reg-

ulation that has evolved since the last hearing and I think

$ it is very clear that this was not the purpose of the licensing

procedure established by the Comission and it was to avoid

this very thing that two-step licensing procedures were

established. The other thing that Mr. Vollen nentioned was

that Cock did say that where you have a design change that

causes the delay that you must, you have to review that. In

this acendment proceeding extending latest date of completion
.

and he stopped just a littb bit short in reading Cook and I

- would like read. The paragraph I am referring to where the

| design changing cre not necessarily reviewable in such permit

even if they are so the delay in the Court or the Board makes

this observation 'thus had the design changes effected by the

applicant in the present case contain in conjunction with

another malear not delayed completion of the construction

beyond t.ne latest completion specified in the permit, there

___ _ _ _ _ - _ _ _ _ - _ _ _ _ _
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d 29 would be no question that absent a shaw-causa proceeding any

safety issue associated with those changes would have oeen

considered by the licensing Loard and operating license

proceeding and not before.' Note the very fact that a,

design clunce causes a delay in construction am2 perhaps in
.

association with other things creates an extension of the

latest completion date before completion of construction does

not necesecrily under the circumstances make tint a review-

able issue in cuch a proceeding. I think he also stops

h short on the pile question. Where he said that the Cormissicn

did not say cnything that uculd jeopardize their rights to

bring that issue before this Board in this hearing out the

Comission did indccd cr.y that any questics regarding

sufficiency of the pile design could abide operating licem ing

proceeding and tha risk being what is with the utility and

not the public. Als. .. sighted favorably the lawsuit that was
.

instituted by Mr. Vollan's client against li1ISCO with respect

to the March 2 centninsent before the District Court of-

Columbia, Circuit Court of Appaals where that court held the

same thing nad the Cortaission followed that court's deeision
|

| with respect to the pilings decisian so be stopped a littleO
'

short thereto. But for all chase reasons I think that the

senpe of the praceedings such as we are in today are th,sc

as outlined in Cook.

__ _ _ _ _ _
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MR. GROSSMAN: Now, Mr. Vollen you are not suggesting

that the Board must consider all of the health and safety

reasons that may have contributed to the request for an

extention under Cook. I believe that didn't Cook indicate
.

that the Board chould consider the totality of the health

*

and safety problems in relation to the request for extension.

So, that in effect, there is some discretion on the part of

the Board to ccasider or not consider.

MR. VOLIIN: I think there is. I think what Cook says

g above all else , that the question of cause can' t be articulated

as any precise mathematical formula applicabic to every plan that

would turn on the particular facts or circumstances of that

particular plant, and I think you h.ve to lock at the atetute

of construction. This is what people think ought to be looked

at. So, in that cense, Mr. Chairman, I agree with you there

that there is discretion; that the Board new totally of

the circumstances in connection with the plant when it is 99-

percent complete, than in the operating license proceedings.,

On the other hand, here is a plant that is one percent

complete. We think that is another thing that needs to be

looked at.

MR. GORSSMAU: You have referred to health and

safety items that contributed to the delay. Now, are you

conceding then to the extent that there are health and

- _ - _ _ _ . __-___
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safety issues that you have raised thac may not have

contributed to the request for an extention; that those

cannot be considered by the Board since they are not

covered by Cook. Not every environmental issue that has
.

co=c up in the world since 1974 needs to be considered here,

but rather significant eventa uhich this Board thinks night*

affect the totality of circumstances in making the judgement

as to whether good cause exists for construction of the Bailly

Plant. I thinh there are seme events hard to argue that are not

significant.

MISS COHN: We whily agree that under Cock this

proceeding need not embrace consideration of every new

developement which has occurred since the construction permit

was issued. But what Cook does stand for is precisely what

Mr. Vollen has stated; that the facts of each individual case

and the totality of the circumstances will determine what the

scope of the good cuase detecnination is in each proceeding.

and particular Cook provides further to the effect that
.

it states that in making a good cause determination a Board cust

particularly consider whether the present consideration of an

issue is necessary to protect the interest of the intervenor
,

h to protect the public interest. Putting it another way, Cook

stands for the proposition that a consideration, and this

point is required of issues which simply cannot appropriately

.
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J33 abide review at the operating license stage given the.

totality of circumstances here and those circumstance

included the fact that Bailly is only one percent

constructed. Titey include the fact that significant
.

issues nave arisen since the time that the construction

*

permit was granted which have lead to vast and significant

changes in Coccdssion policy effecting matters which if

not considered now, can give rise to health and safety

concerns that cannot abide review at the operating license

stage. I can't think of another issue that better

illustrates the point I au trying to make than the one

contention that we have raised here; that is, the issue

of emergency planning. The question of emergency planning

has taken on significance, because. of the recent events

leading to Three Mile Island and the fact of the accident

at Three Mile Island has completely reversed the Co= missions

prior reviews as to how much consideration lias to be

given to the likelihood of an accident affecting the surround-
.

ing population and whether those populations might need to

be evacuated. Because of Three Mile Island, the Commission

has also adopted a significant change in policy on the

Ih issues of what hind of conditions relating to cmergency

planning have to be considered in detertining whether a

plant ought to be built in the first instance. As a result i

1
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of these changes in Commission policy, for example, the

JRC says that instead of taking a look at whether--in the

case of Bailly--whether an area consisting of cwenty-four

hundred meters can be evacuated, we also have to consider
.

whether an area of, at least, ten miles can be evacuated.
*

Tuis is an issue which was not considered at the construction

permit stage. The whole idea of whether a plant can be

evacuatad in the case of an emergency is not an issue

that can be accounted for by backbiting at the operating

stage. We are simply talking about whether an entire

power plant ought to be built at the financial expense

of several billons of dollars and only after this financial

investment has been made according to NIPSCO, and the NRC

staff should then consider whether this plant has been

built in the right place. We contend under Cook that this

is precisely the kind of issue raising a health and safety

concern as a result of developments which have occurred.

since the construction permit was granted. It is an issue, .

which requires consideration now and not after ninety-nine

percent of this power plant has been completed. Because

of that, we think that emergency evacuation, for one, is an

h issue within the scope of this proceeding.
i
.

MR. COLE: Miss Cohn, are you aware of any Commission

action relating to emergency planning going on right now?

_ _ - - _ - - _ _ -
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MISS COIIN: Yes, sir. There have been, as we

sited in our supplemental paper, some regulations proposed

in the area of emergency planning. Now, those proposals

indicate that the Commission is about to work out the
3h35 specifics of what new shouing will be required, both in the

construction permit hearing and in the operating license,

proceeding with respect to the applicant's plan for

evacuation of something called " emergency planning zone"
ih which will consist of ten miles for the plume pathway and

O fifty miles away from the plant for the ingestion pathway.

Ilowever, the industry material to these proposed regulations

makes it quite clear that the Commission policy in the

area of cmergency planning, though specifics are still

being worked out, has clearly changed. They have endorsed

the concepts contained in N.U.R.G-0396, which is a report

prepared by the NRC and the Environmental Protection Agency
, on emergency planning which have proposed that planning

be based on these considerations of " emergency planning
.

zone" as opposed to very menial consideration as given

to emergency evacuation issues, for excmple, in the

construction permit stage here. In short, Bailly is one
g percent construction as of now. If the construction

i

! permits were sought for Bailly for one hundred percent of!

!
<

Bailly right now, it is absolutely clear that the i
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const.ruction permit would not be granted without consideration

of whether Bailly is an evacuable site; that consideration

has not been given up to now. We contend it is raising

the most critical issues for public health and safety. We
.

can't wait until after the plant is built to have this

issue considered.-

MR. COLE: I understand your position, Miss Cohn,

but I think it is clear that the Comaission recognizes this
important issue. The Con =1ssion is moving toward, as you

have indicated, they have stated a policy and that policyO
is changing right now. I believe we have some appeal board

guidance that indicates when an issue is about to go into

rule making or his actively in rule making. That should be

litigated in an individual proceeding. I will give you a

chance to address that. But, in this particu?sr case of

cmergency planning, there is no doubt the Cc" '.ssion is

going forward, and the plans here at Bailly will have to,

be what ever the regulations or whatever the guidelines
.

the Connaission comes up with. Now, it is going to take some

time to evolve that policy. It is in the middle of that now.
In view of the Bar, we have been proceeding on an individual

$ basis on matters that are in rule making or that are about

to be in rule making, t.nd in this particular case where
;

the policy is changing, what could we settle on that issue
i

| |

|



124

49
here that wouldn't be settled at an operating license
proceeding? And definitely, Bailly would have to meet

whatever those requirements were at that time; and if they

were not to meet it, that is at the risk of the licensee or
-

applicant. Understand the delema of the Board, and
-

particularly with respect to appeal board guidance on

licensing and with respect to the issue of rule making.

MISS C011N: I'd first like to take issue with
your characterization of how much inflex the Commission

policies are in evacuation of an area. Granted, they

are in the process of trying to work out the specifics

of the contention of this rule making as to showing the
required variations. However, any of the alternatives

in suggesting what these proposals contain, NIPSCO could not

found to have met any of them given the consideration that

has already--that was made at the construction permit
. stage. And so, that is number one. I think the Cournission |

|

has given-- '

1
-

MR. GROSSMtdI: Miss Cohn, we will take a ten

minute break. The reporter is getting tired.

37 (The hearing recessed at 2:45 p.m.)

1

_ _ _ .
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(After recess 3:05 p.m.) |
1

MR. CROSSMAN: Miss Cohn, I believe you were in the
Imist of your response.
l

l
MISS COHN: Thank you. I believe I have three points

I want to make in resaonse to the question. The first is,

that we believe the Commission has adopted a policy which
.

will require an applicant to demcn strate that appropriate
l

nrotection action includes evacuation wlich necessarily can |

be taken for any reason anticipating within the plume |

exposure emergency planning scene, and that is ten miles.
!

g This is not a shcw ing that NIPSCO has made. We, of

c >urse, have contended that those not shown NIPSCO could make,

which would address, if they are permitted to intervene,

to the extent that any of the specifics of the Comission's !

;

l

procedures reflected in the proposed rules are unclear or vague, '

don't urovide suificient guidance in the opinion of the Board. !
|

We believe that you don't have enough guidance to approve
. i

extention. Not that you don't have guidance not to.

Second of all, I'd like to state that we believe that-

1

while the Comission is considering,as a generic matter,
|

reccusidering the whole approach in the machine planning )

area, there are certain very specific factors here with<

O
re,nect to the Bailly site that warrant individual consider-

|
acion; not generic consideration with respect ' to this I

|

|
|
1

i



- _ _ _ - _ - .

Ob
126

emergency planning issue. Those factors relate to the fact

that Bailly has been identified by NRC Task Force, at least,

as being probably the worst site of any power plant in this

country, considering the population density surrounding it.

This finding was based upon the fact that Bailly is seven
.

hundred feet from the Burns Harbor Steel Plant where thousands

of steel workers are employed. It is approximately eight |
1

hundred feet from the boundry of the Lake and the City of
,

Gary, Indiana is within several mil?.s. All of these factors

h warrant, we believe, an individual consideration in the

contention of this proceeding is to where these populations

can be evacuated within a reasonable period of time in the

event of an emergency. The third point I would like to make

i
in response to your question is the implication relates to

suggestion to the extent that any of the Commissions state-

ments in this area are yet to be developed, can be simply a
.

bid with you at the operating license stage and we say, as I've

already stated, no it cannot. This is one of those issues that-

simply can't To repeat what you have already said, at least.

with one respect, but for the fact that Hipsco has dug a

hole, has completed one percent of construction, there is

simply no question, but they would have to make the showing
i

on emergency evacuation which we are asking that they make.
!

1
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L2 If Cook says you have to censider the totality of the circum-
J3

stances of each case we say thats determinative circumstances

here. That it does not make any sense to perc:it !!ipsco at
- present to complete this plant and only then to make deter-

mination on an emergency evacuation, to do so would ignore,

the fact the longer this consideration is deferred, the more
:

the equities will naturally favor some approach which would

permit 141psco to salvage the enormous investznent they have

already made in constructing this entire plant at considerable

h expense, despite the increasing risk that the completion of

the plant might pose to the surrounding population. Again,

this does not take into consideration who will ultimately
:

bear the costs in the event that it is determined as we
contended now. Dailly is not being built as an avacuable site.

For all of these reasons we contend that under Cook which
- eventually states that under the totality of the circumstances

and health and safety issues presented by the extensions which,

cannot, in the public interest, abide review at the opening

license stage then the interum " good cause hearing" or

proceeding which is automatically triggered whenever an applicant

has not co=pleted construction by the last completion date is

the appropriate time for considering issues like this.

IIR. COLE: Miss Cohn, could you state for review for me

- - _ - _ _ _ _ _ - _ _ . - _ -
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L3 the connection between the evacuability of the site and the
J4

issues of this particular proceeding, the license permit

amendment and extension ?

- MISS CO!IN: We contend that the evacuation issues, one

which is appropriate to a " good cause" determination, because of.

the significant developments which have occured since the

construction permit was issued. Those developments including

the accident at Three liile Island change Commission policy,

a general reevaluation by the Co==ission of the risks of an

h accident occurring that would require evacuation around another

site. Because it was not an issue which adequately addressed
to construction permit stage, because of these intervening

developments we contend the extension poses a health and safety

issue which relates to the question of whether this plant

ought to be completed. And it is a question that does adequately

address before it is a question that can't wait eight years
~

to be determined and for that reason, that absent, a showing

. that NIPSCO can complete with present Commission policy in this

critical health and safety area. The Commission should not

find good cause.crists for this plant to be completed.

MR. COLE: I. don't. understand your rationale connecting
O this with the extension request. Can you go over that again.

I want to make sure I understand.
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L4 MISS COIIN: I am sorry it has to be cleared. It is
JS

my interpretation of Cook and Cook's holding that you take the

totality of the circumstances in each individual case to

- determine what the good cause determination requires and the

totality of the circumstances here is that Bailly is still a
,

hole in the ground. It is therefore because the statute--again,

we come back to additional questions of why did Congress write

the statute in such a way that all rights are forfeited if

construction is not completed by a certain day which contend

this interjection and interphase. The interjection and oppor-

tunity , the Appellate Board found in Cook for there to be

consideration of whether there are issues correctly presented

that affect health and safety which must be considered at the
,

present time. This is simply not a development that can be

accounced for in the operating lisence stage. It goes to the

very question of where the site --this plant has been built.
.

You can't unbuild it at the present time and that goes back to
'

Cook and the issue of what stand we are at in construction and

had the public interest will permit this issue not to be

adjudicated until the opening lisence stage--we say the public

interest won't permit that.

MR. COLE: Okay, I understand your position.

|
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L5 MR. GROSSMAN: By the way, as the issue of evacuation
J6

one of the items is that the applicant caused the delay and

resulted in request for an extension?

MISS COHN: No, but I would suggest that there--well,-

hantm responses to that question. First of all we don't,

believe that Cook limits che scope of this proceeding only to

a consideration of environmental issues raised by the reason

for delay. We think that environmental issues that are also

raised by significant intervening development, also warrant

consideration under the total reading of Cook and cgain you

have to understand that in Cook the intervenor where raising

issues that did relate to the reason for delay. I suggest this

where environtaental issues that ought to be considered, but the

fact situated here is different. We suggest the interpretation

of the scope of the " good cause" determination should be

different as well and also as a second point, emergency evacu-
.

ation is not an issue that NIPSCO has contended, contributing

|' to the reason for the delay. However, they are seeking addition-

| al time for construction based on Three Mile Island, and the addi-

tione,0. consideration that that accident, the additional time

which Com=ission reviews as a result of that accident would

require with respect to all plants under construction to the

extension that Three Mile Island is relevant in that limited
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way is the main reason for NIPSCO's seeking the additional

time. We suggest Three Mile Island in the Commission's change

policy in the energency evacuation issue is equally relevant to

a determination of whether there is " good cause" here after Three
.

Mile Island. We just believe you cannot find " good cause"

absent come kind of showing that this site is evacuable.-

MR. CROSSMAN: Mr. Eichhorn?

MR. EICIU10Pll: Mr. Chairman, the points brought up by

Doctor Cole, I think, are quite apt. I will not go over it.

Quite obviously, the Board is aware of the rule making beforeO
the Commission being issues in individuals hearing, and that

must be sought to be raised to delay an issue. A third more,

I think, practical and perhaps important problem is what I

am hearing from counsel for the City of Gary Group, is that

should be a hearing based on the changes in the policy of the

Commission, and the interum rule that has been adopted for

issuance of LWA "is the new CP", and this hearing should,

take place before the Commission has determined what plans
,

will be reviewed at what stage under the new regulations we

adopted which would require this Board to do a great deal
of speculation. to determine what the Commission might do in the

g future and try to parallel that. And if, in deed, the Board

files a speculative for that, the review should be done again

to comply with those regulations when they do become in place
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L7 and the Commission does give us its ruling with respect to
J8

when these regulations would be reviewed with respect to each

individual site. I think that asks too much of this Board. So,

, for that further reason I don't believe that that is an appro-

priate issue in this case.
.

Miss Cohn, also found out the factual situatioa is

different in Cook and that permits a broader base in this case,

as far as issues are concerned, there maybe a slight differ-

entiation in the factual situation. Certainly they are secout

g in Cook cases equally applicable here as it vna there. I don't

think that the general rules stand that the Cook Board adopted

where health to be applicable to that factor situation only.

Additionally, I think Miss Cohn has mirread ^ - : ;ces: f:r

ext.ension of time. I notice-that there are several present

possible contentions that bring up the question of Three PJ.le

Island bec,use it was indeed mentioned in the amendment to the
e

request for extension of the latest completion date, but a

reading of that will provide the copy of what we have now-

indicates clearly that the delay from Three Mile Island that

affected Bailly that the fact that the people were reviewing the

Bailly pile design were pulled off that project to undertakee review of Three Mile Island matters, not with respect to Bailly,

but on a general basis, because of it all, committees that were

formed after the event occurred tremendous strain on the staff
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resource manpcwcr to review those things and haven't got down to

that extension. We say Three Mile Island was part of a delay

but certainly not to the extent that there was review of Bailly

safety related issues which might have been very, very, very

present in Three tille Islandoccurrence.

MR. COLE: But that there were some views of the Bailly-

facility as a result of Three 1111e Island, sir. There have been

and will be a re-review of the Bailly Power Plant as a result

of what we learned from Three Mile Island, sir; is that correct?

MR. EICIC10Ril: I am certain that the Cocnission there haveO
placed a nu:aber of new criteria and regulations in due course.

MR. COLE: You simply say that is not the reason for the

delay.

MR. EICHHORil: That is correct. The only thing Three

Mile Island had to do in this delay was take those people re-

viewing the Bailly pile system design and put them on another

project and that project is not completed. This is the point,

we were making.
1

-

MR. GROSSMMi: One thing I am not quite clear about, Miss

Cohn, is the raaaons why given that there is en u in which

there might be a hearing relating to the request for extension

g or why a company that does request an extension is put in any

different position than a company that has not with regard to

having a trifurcated proceeding rather than a bifurcated
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L9 proceeding, and vhat is the difference between a company that
J10

does request an entension that requires that it be this kind of

proceedina where as another company does await the opening

. license proceeding.

MISS C0!D: Yes this is trifurcated proceeding to the extent
.

that is statutory that Congress enacted we say yes, that is

what it is.

MR. GROSSIVJI: What is it that you center on as far as

the " good cause" or the statute or regulation that suggests

h that there must be the consideration of the health and safety

matters that have occurred since the construction firm staged

this proceeding. Rather than minit the operating proceeding

as others did.

MISS CO:CI: I believe that relates bach to the hole

notion that Congress had to have considered the fact that this

is an area of changi.ng technology; that requirement for safety
.

might change, might become more stringent between the time of
*

granting the construction permit and the operatinh licenses is

circumscribed and fairly short; that any intervenning safety

issuce will be considered in a fairly, proper course. 11owever,

dere an entcasion beyond that is sought were to take an extensivc

cace, and3ailly is an extreme case. You are neehing an extension
|

where is doubles the original amount of time which during which

construction was intended to be completed, but than that Congress
|

|
. _ _ _ _ . ._ __
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L10 provided that there is an interum opportunity to consider those
Jll

issues.

MR. GROSSMAN: You are sayingnow that implicit in the

. fact that it was good cause but there isn't any particular

wording that you would center on that which would indicate that
,

that must be so.

MISS C0iUT: I ara centering to the presumption by the

statutory language. The presu=ption being all rights are for-

feited unless for " good cause" shown, the Commission extends

h the permit. I think it presumes a difference in language used

in the Atomic Energy Act as opposed to the language Mr. Vollen

referred to earlier in the Federal Cocaunication Act, indicates

that the proper interpretation to be given to the statutory

language.

MR GROSSliadi: Do you have a response to that, Mr.

Goldberg?
.

MR. GOLDBERG: I just have an observation to make. I

don't think I will duplicate any of the statements made by any |

*

|

1

of the others on this point. I think there is danger. I think

the NRC staff vill perhaps feel that if there is no hearing

on these issues that they will indeed not receive full consider-

ation by the NRC. Or absent that if there is belief by any
|

nenber of the puutic deferral of this consideration until such

event as an operating lisence application, that there is no

.___-_ ___-. _ _ _ _ _ _ _
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available forum to considering these matters because that is

not correct. The HRC with conectn to planning to some extent,

has been touched on by counsel for Gary petitioners. They

have noted, in fact, there is pending rule making on this matter

as a generic basis, that pending the outcome, the Co:mnission has
'

indicated it will impose certain interum requirements on two

of the applicants and license holders, and in that connection

has sent a letter to the applicant in this matter to address its

emergency planning and evacuation capability with respect to the

proposed emergency plan scenes which could be codified in

regulation, once the emergency planning rule was in the making

and formulated. There is certainly an opportunity for any

interested member of the public, and more specifically, these

petitioners to contribute to the staffs process in connection

with those response. And we have so extended that invitation to

petitioners of Gary and others. But I didn' t want to run the risk
- of leaving the impression that we would walk away here today

taking the position that all these are not matters that are, .

! appropriate for consideration in connection with the limited
|
| proceedings we have before us. They will be ignored until

such time when they receive an operating license application in

h some odd number of years. Perhaps, hence, that could be an

incorrect assumption. As I said, there are additional avenues;

namely, by the request to institute a show cause proceeding
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tnder Section 2.206 in the regulations for any person to

attempt to obtain a more innwidiate consideration, perhaps

for remedial relief, if it believes that consideration, such

as emergency planning capability, is possibly some immediate

health and safety risks.
.

MR. GROSSRW: Would you like to respond to that, Miss

Cohn?

MISS C011N: Just briefly; that is to say that we have

proccodings going on here which will determine whether construc-

g tion ought to continue, and for the reasons I have already

stated, we believe this is an appropriate fortna in which to

raise this issue to the extent that some procedural regulations

have been published for cotanent and the critical mass has

subtaitted cot.racnt with respect to those regulations. As Mr.

Goldberg taakes clear, those regulations represent the policy

of the Commission which we have adopted on an interum basis. The
-

aut;gestions that we have alternative suggestionc to show cause

are really not one that give us much solice on it to the extent,

described, litaiting the nature of the right of the intervonor

under that particular alternative remedy. The lack of adjudica-
|tory procedure is very licticed to the right of appeal. The

very narrow, abusive discretion stand is sinply not an answer

to our concern; that this issue has to be addressed now.

MR. GROSSMA?i: Mr. Ilansell?
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IG. HA;ISELL: I'd like to address a lot of the issues

that have been discussed today regarding the appropriate scope

for this particular proceeding, and in doing so, atten;pt to

respent to your question about the difference between a company

chat has applied for extensions on its construction permit, and
.

one who has not. The parties have discussed the scope,their

function of what " good cause" NIPSCO must demonstrate. There

are three different reasons for this and I will address the

question about scope within the context of the discussion about

g " good cacse". The three reasons why Illinois feels that the

scope of this hearing is broad is based on the regulations based

on Coch, and are also based on the analysis of the implication

of ;sIPSCO and the NRC argument. First of all, regarding the

ret;ulations of the Atomic Energy Act, the Act itself provides,

as everybody has been stating, that unless construction is

coupleted by the latest construction date specified in the con-
' struction permit, it should expire and all rights shall be

forficted unless " good cause" is shown and the Cornission extends
,

the completion date and no other explanation for the issuance

of amendment to the construction permit is found in the Atomic

Energv Act or legislative history. I would have to add that

O I an unpersuaded by MIPSCO's interpretation by the shortage

of Iranian asphalt. Found the Federal Conr:unications Act was

also found in the Cook case that any atte=pt to draw an analogy
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should be resisted, would see a the opposite night be the case.

In the Federal Cotununications Act it was very clear that " good

cause" was limited for the reasons for delaying constructing

television stations wherein the Atomic Energy Act, which came
.

subsequent to the Federal Ccamunications Act, that no such
~

definition occurred. And I think that this seems to indicate

that need is not the intention of Congress, because if it was,

then you have read into the regulation or into the statute. In

addition, the regulation provided additional guidance tendencies

on 50.55(b) of the regulation which provide that a license maybe

extended upon showing of " good cause" and that amont; other things,

the Commission vould recognize such factors as strikes, floods ,

and other controls to the permit holder. This part of the

regulation is silent about what other things the Commission may

take into consideration in deterriining whether or not to grant

the amendment to the construction permit to extend the completion

date. Houever, if you examine Section 50.91 which governs the-

amendment to construction permits that provide additional, nec-

escary guidance. It states, and I quote, "In determining whether

an amendment on a licensing construction permit will bc issued

to the applicant, the Corniscion will be guided by considering

which governs the issuance of construction permits to the extent

applicalbe or appropriate. The issuance of an amendment to the

construction permit for the Dailly extension of the construction
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date which are governed by similar circtmetances which govern that

other construction pomics wore applicable or appropriate.

Further,10.CPR 50.45 providen that an applicant's anendment

of liconae will be grcnted such changa if the applicant is
.

confortning with certain environcental regulations which are
.

certainly enumerated regulations which are regulations appropriate

to the grant and initial construction peruit. The basic

consideration which gives the grant of any construction perr.it

I are articulated in 50.35(a) 4 which provides that at the expir-

ation of the initial construction normit, all safety questionsg
shall be soley discovered and enken into consideration. The

facility can be constructed and oporatine, at the proposed loca-

tion without undue risk to the health and safety of the public.

Fruther, 50.40 provides that no license shall be issued which

is unbeneficial to the publies' health and safety. 50.91 by

the tem, does not relate to any case of issurice which had

- come up with any construction perr.it stage. Rather, the consid-

.
oration will be given to the factors which govern the insuance

! of the construction permit, only the extent applicable and

appropriate. Thus, 50.91 does not rehnsh old issues er consider

1
the initial construction pemit. Rather, those contsiderations

which are applicahic end appropriate era chose, issues which, if

one, were not considered, could not have been considered at tha

construction pemit steg,c, two, are sipificent, and three,
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cannot be considered at the operating licenso stage of required

findings. 50.35, sub(a), proposed the facility be constructed

and operated at the proposed location and not because of undue

risi. to the health and safety of the public. As the applicant,

responded to the supplemental petition and as the N2C staff
.

and others pointed out today, the primary cases involved in

the construction permit extensions are Indiana and Michigen

industries. At the Donald C. Cook Nuclear Plant the Appeal

Board rejected arguments fro:a both the staff and the applicant

g that the " good causo" shouing necessities la liraited to the

reason the pixte uns not built on tima, naid the Board; that

the Connission has rules out of the " good cause" here,"any

oucation other than is of the legal sufficiency of the reason

for the construction delay." The Board similiarly rejected an

agtn2ent thet a construction permit amended must consider the

environnant and anfety issue which might be brough forward.
.

Instead, it decor =ined what would constitute " good cause"
- would be decided by the casa basis to be influenced by the

totality of the circunstances before it. I believe that is the

response to the question about the possibility of Nuclear Powcr

Plants receiving four or five extensions. Do they n~ed to r,o to
G four or five henrings such ars this onc? Tnat is the quection that,

1

should be determined on a case by case bccis ter.ing into consider- l

ation the tocclity of the consideration. N:n , the Socrd and Cook
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did not then to on en HIPSCO has sugested in their pleadings,

and linit the issue of construction permit extension to those

relating to the cause of the delay of construction or to only

those which in and of themselves are sericm doubts upon the
.

ability of the applicant to the safety of the plant. C_ooko

'

cited such a situation of circunstance which would be taken into

consideration in decernining whether or not there is " good cause",

sites even thoac beyond the respected deviation of the scope

offarroc by the =taff and applicant in that case. The verk of

Cook determined those issues which could appropriately be

deferred without prejudice to thic, intericnor or the public

intercut tellin ; the recratine, licence sta,o.c it should be deferred.

I believe in skitian that the construction permit extension

proceedin; should be furthcr limited to the only sir;nificant

environmental safety innue, the ones that have not already been

litigated in the initici construction hearin:;. Tne fact that

- hailly unlike the fact of Cock, strongly supports the feet of

.
consideration boycal those of the recsens why the plant did

not see built on ti:.ic. And the plcut was not complete ce tae

tiac of decisiou. In fact, the notice of the consideration

of the operating license had alrendy been issued and the

h hearing had been acheduled and the intervenor and tne construction

pcrt.it cause had intervened in the operating license case and had

been admittec. The Bailly application asks for permission to build
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Ak8 997,of the plant. The Bailly liuclear Plant is merely a large
jh3

hole in the ground. The construction permit was let providing

that the bond construction permit was concluded in 1974. The

world today is a different place than it was in 1974. There
.

are many significant differences which direct the effectability
.

which should be taken into consideration. A bid at the Cook Plant

in the operating license stago is a lot different than a bid in

the Bailly site. In the Cook, the operating license here was

going to held in a matter of days; Bailly was six or seven years

g at the earliest. Now, the final reason why we r,upported the

broad base here is any indication HIPSCO and liRC argue. Both

NIPSCO and NRC have not made clear what there stand is. They

seem to suggest that they are out there pleading there comments

today; that good cause is related to the reason why the plant

did not get built on time. HIPSCO, in the letter of February 7,

1979 to the HRC requesting a construction permit extention even
*

goes so far as to suggest that good cause is limited to determin-

ation of whether the reason why the plant did not get built,

on time were within its control. tTnen the NRC suggested that

the scope of this hearing be limited to the reason for not

completing the plant on time, they make arguments out of reply.
O Whether or not the reason the nuclear power plant was not built .

j

on the date specified in theconstruction permit were factors

1

l
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within the control of the applicant, it has nothing to do with

the matter with which the Nuclear Reg atory Com:nission or the

Atomic Energy Act are concerned, which are factors of health

and safety. If it can be, as I have and others have ascerted,
.

and MIPSCO denies, that the reason for the delay in building the

plant were for a large part in HIPSCO's control, surely the staff~

would argue that " good cause" is lacking and therefore the

construction permit should be extended. Even if it were

found that NIPSCO did negligently _ad carelessly did not complete

the plant within the time that was providad, they would not

argue that good cause is lacking. Nuclear power plant

construction is delayed all the time by licensees, sometimes

for reasons within their control, sometimes not. It is

sometimes for good reasons and it is sometimes not. This

consideration has nothing to do with protecting the public's

health and safety. It is not clear why construction permit

hearings must be held. If the NRC and NIPSCO have presented-

their understanding of " good cause" in their pleading, the
*

|

| the " good cause" is limited to the reason why the plant did
1

not get built and whether these reasons were within the

applicant's control. The applicant and the staff have just

h created an argu=ent without supporting any addage or regulation

and without regcrd to ascert consequences of such argument

which is placed upon the nuclear industry for construction

- - _ _ _ _ _ _ _ - _ _ . - _ _ _ _ -
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permit extensions which are denied on the basis that an

applicant itself has delayed construction of the nuclear

power plant or could not get it finished within the time

period within which the construction permit expired.
.

MR. GROSSMAN: Any response to that?
"

MR. EICHHORN: Mr. Chairman, I weald just like to state that

obviously Mr. Hansell interpretates Cook the same way as Porter

County petitioners and certainly different than the way

which it is read by the staff and counsel for ifIPSCO.

MR. GOODMAH:9 I believe we have concluded the general
dis cussion. I beleive we have concluded with the discussion

in general of the scope of the proceeding as it relates to

health and safety matters, and I would also, unless someone

has something else to add, I would like to get to the question

of what if ve, the Board, were to adopt a narrow position

being the position that the applicant and the staff was opposed
. to and the broad position--in characterizing this, it is not

in a derogatory sense--as opposed to the broad position that
,

is urged by the intervenors, the petitioners, whether there

is any reason forced with regulation 2.758, why the Board should

determine the petition a prima facia case made out of the

$ waiver of Section 50.55(b) . And I'd like to address that to
Mr. Vollen to begin with.
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1C. VOLLEU: Thank you, lir. Chairman. As I acated earlier

this afternoon, our Petition for Waiver for Separation to 50.55(b0

is conditional in the circumstance that you just described.
.

We think, as I have said before, that " good cause" requirement,
.

in the statute " good cause", for the continued construction

in making the plant raquire consideration of che important signi-
-

ficant events that have occurred. And if the Board thinks that
50.55(b) is to preclude some of those things is because of the

very special, unique circumstances of Bailly. We think such

O a reading of 50.55(b) is a frustrated purpose of the " good cause"
requirement. 11uch of those things which constitute

special and unique circumstances surrounding the Bailly plant

and this proceeding have been identified and have been mentioned
before. Now, almost six years after the construction permit,

before Bailly was built, and after it has expired, only one

percent of the construction has been completed. I an unaware

of any other situation where there was a contested proceeding
.

before the Commission involving the question of whether the.

construction permit could be extended in that circumstance.

Cook, as we talked before, involved a situation virtually completed,

and a operating license proceedino; which had already started.

$ There has been no construction activity at all since September

of '77, two-and-a-half years ago. I think the record reflects--
and if the record does not reflect, we contend to the inability
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of the company and the staff, the Commission, too, agrees on

the acceptable design foundation. Another one of the circumstances

that, except to us, led to the conclusion that 50.55(b) ought

to be waived or presented to this proceeding, is the fact why
.

the Three Mile Island incident occurred. Before this pro-

.

cceding, as well as other, but particularly this proceeding,

the probability and consequence of a class nine accident from

our standpoint and the safety standpoint were ruled not to

be appropriate of consideration because of the lou probability,

g Another specini circumstance ic the univer, since an appropria-

tion exists , which was six twenty-five which was mentioned before.

That document wac presented by the staf f and proposed six

population densit.y criteria. Of those six criteria, a proposed

one, and only one nuclear power plant site in thic country on

which a reactor is operating or under construction fails all

six criteria. That's bailly. That makes Bailly a unique,

special circumstance. It is the worst fron the standpoint and'

the proposed criteria that the design of the plant, which is what,

the Comtnisnion has been talking about and considered to put

special control limitations on it in light of the population

density and in light of Three Mile Island, Bailly is the worst

from that standpoint. Another special circum. stance that makes

waiver appropricte is the Bailly proximity. It has, approniuntely,

a twenty person human capacity; approximately the Indiana Dunes
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llational Lakeshore. The length of the extension is approximately

99 months in relationship to the original length of construction

permit, a little over five years. This is another special

circumstance. It requires a broad look a the circumstances

.

and conditions, and finally, in another vein, the fortuitousness

of the fact that Bailly has not insofar as to have one-

percent, but have one percent construction activity. If we are

talhing not about 99 percent, but a hundred percent

nuclear power plant, all of these things that are unquestionabic

will be considered in that special circumstance of the one

percent activity. It scens to be not sufficientenough to justi-

fy. For those reasons it is in the Board's determination that

50.55 does not permit consideration of these broader issucc

in this proceeding. We ask that we waive exception to the

proceduro h r these purposes.

MR. CROSSIEN: Mr. Goldberg, did you want to respond to

that?,

MR. GOLDBERG: Under Section 2.758, it is provided, and I
.

quote, "The sole ground for the petition for waiver of

exception shall h- that special ciretrtstance with respect

to the subject matter in the particular proceeding that are

h such that application for the rule or regulation provision there-

of would not serve the Purpose for which the rule or regulation !

was aaopted." We believe that petitioners have not satisfied the sFming requirt
|

|

l
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under 2.758 to obtain a waiver or exception to Section 50.55(b)
of the regulations. They provide no legal authority to support

their interpretation of either th at regulation or Section 185

of the Act which would stand for the proposition that every

new development or even every significant new development which

has a risk cubsequent to the issuance of the construction permit
.

must be considered in the context of the construction permit
extension application. Ultimately, through petition for waiver

uhether you characterine the lists of the sc-called special

circumstances as an, indeed, special circumstance or new develop-
g nent, the result if the same. There is no showing that purposes

of 50.55(b) would not be served by applying it to this proceeding.

And I would cite for broad discussion Cook as a strong indication

of what the purpose of the " good cause" showing in 50.55(b)

was about. And the kind of issues that that shows, should embrace.

Significantly, the Commission did not take review of that decision

and thi1, I believe, the interpretation of the Appeal Board of
.

50.55(b), must be presumed to be consistant with the amendment

of Section 185 of the Act. All those recognized through most
.

of the prints here that the statutory history provided little
useful insight as to what was meant. But I would submit there

is absolutely no authority to support the submission by petition-O !

\ers that it was meant to embark upon a fresh assessment of any
|

new development that has arisen since the construction permit

|
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was litigated and ultimately issued.

liR. GROSSMlli: You want to reply to that, Mr. Vollen?

MR. VOLLEN: I don't think so, Mr. Chairman.

MR. GROSSit!: Mr. Eichhorn?
.

MRS. SHEl.: I think the summary is a very simple one,
.

completing what Mr. Goldbert has said. It is essentially the

position of Mr. Vollen that his different interpretation of

Section 185 and different interpretation of 50.55(b), Section

2.758, is not the mechanism for seching to change interpretation

of regulation. Instead, that the appropriate method for that

is another cue he has chosen.

MR. GROSSMAN: My problem, Mr. Vollen, in the fact if

the Board were to adopt a narrow interpretation of Section 50.55(o)

it would necessarily be saying that the purpose is different than

the purpose that is yours, and therefore, it could not effectuate

that purpose by waiving Section 50.55(b). If it were to adopt
*

your interpretation of 50.55(b), then, of course, it wouldn't be

setting it aside and waiving it, and so I guess it is just a,

logical probics es far as being able to reconaend waiver of 50.55(b) .

MR. VOLLEli: I think I understand that dilemma, Mr.

Chairman. I think it answers the question as to whether the

Consission fully reflected and accepted the interpretation of

" good cause" that we argue. In other words, it is possible in
j

|50.55(b) one way to resolve that logical dilemma that you proposed |
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to conclude that 50.55(b) does not define " good cause" as broadly

as"" good cause" should be defined under the statute. Therefore,

that the Commission in promulgating 50.55(b) went as far as it

could have. Under the statute it could have gone further, but
.

did not. So before it promulgated 50.35(b), it is doubtful as

- to the statutory purpose applied in 50. 55(b) . The narrow view

in the statute could logically say 50.55(b) would not in this case,

fulfill the statutory definition effectuating " good cause" as

Congress used in the statute.

MR. HANSELL: I have several comments as I will join in

a request for a waiver. With regard to the point that you are

raising right now, I think that Its. Shae is correct that under

the waiver the statute cannot change the meaning of the particular

regulation. But that is not what is being asked in this

particular circumstance. I think that the only reason we are

having any of the discussions that we are is because of that

fact that the regulation said some things that the statute,

doesn't say, and particularly what it does say through discussions
,

among other things that the Commission will recognize as being

" good cause" as part of the reason why it did not get the Nuclear

Power Plant done within the date provided for under the construc-

||| tion permit. If you determine that for that reason you would not

rule favorable to us with regard to our interpretation of the

sage of this hearing under that circumstance, we believe that
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the circumstances which were introduced by Mr. Vollen was

warranted as a waiver or exception from those particular words

within Section 50. 55(b) . We are not asking that you change the

meaning of it, but rather, simply, this amplification which is
*

not contained in the Atomic Energy Act.

MR. VOLLEN: I guess I'd just like to add one more.

sentence to the question of mechanism. Counsel for NIPSCO

suggests we have chosen the wrong mechanism. The truth of the

matter is because this is a very special circumstance.

No where else has it been previously duplicated in history of

a nuclear power plant special circumstances. With regard to

the Bailly plant the things other than the reasons why it didn't

get built must be considered and on the question of whether or

not it should continue to be built. And we have-what we have

donc, as I said this morning is we have availed ourselves--tried

to avail ourselves of every mechanism that we can find to have

someone determine within the Commission that a broad scope ofO

this be considered. We have asked the Board under 50.55(b) before

and we have asked the waiver of 50.55(b) and we have asked the
Board to rule on the petition. If we have chosen the wrong

mechanism, we will be glad to see any other one.

MR. GROSSMAD: 1.believe the applicant has suggested that
i

there isn't any other method with regard to these particular circum-
stances. That is a question of merit. I don't want to get into that.

l
. _ _ _ _ - - - - - - -
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MR. VOLLEN: I agree with you, Mr. Chairman.

MR. HANSELL: One additional point I think should be

mentioned, Mr. Chairman, was brought out in at least one of the

responses to the waiver is that there maybe a possible inter-
.

pretation that our requests for waiver. Some cuts are argument

about the proper scope. Illinois does believe that the appropriate-

interpretation of 50.55(b) is for a broad based hearing.

We urge the Board to recognize any attempt by any of the parties

to take a stand in our request for a waiver in our argument

regarding the scope of this hearing. We placed in the minutes

O that we did earlier some possible points, So its consideration

did not delay the hearing. And we do not want to have our

argument jeopardized by this attempt on our part ot be responsibic.

12. GORSSMAN: Anything further on the question of labor?

I think the next step we will take is with regard to specific

intentions and perhaps everyone would like a break before we get

into that. We will take another ten-minute recess.,

(The hearing recessed at 4:03 p.m.)
,

(After recedd, 4:15 p.m.)

MR GROSSMAN: I did want to go through Doctor Schultz'

petition since he has indicatec that he will probably not be
l

ggg here tomorrow. Is that correct Doctor Schultz?

DOCTOR SCHULTZ: (Nod)

MR. GORSSMAN: I am not sure that we have very much to j
|

|
!

|
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say about it. It appears to me what you raised in your

petition is bascially an evacuation plan, and before you make

a statement in regard to the fact that we don't believe that

there can be an effective one and that we have already discussed
.

at length the scope of the hearing with regard to evacuation

"

plans brought out by the Gary petitioners. I would like to give

you a further opportunity to raise anything you want with regard

to why you believe the petition that you have submitted, raised

a valid contention. You don' t have to say anything further if

you have already said your piece, and Miss Cohn has already

covered what you intended to cover, but you are free to say

what you lihc.

l'a. SCliULTZ: Thank you. It was suggested that if the

plant were constructed, NIPSCO would have conformed to the

policies defined by the NRC in order to operate it. After

reading the Rogovin Report and other accounts of Nuclear

Accidents, I would suggest that there are serious issues that,

should be looked at right now before the plant is built. Even
o

if NIPSCO might be asked to conform to certain policies, it

seens to me that in case of an unexpected incident like Three

Mile Island, not everything conforms to policy. The wind and

||| the weather don't secu to conform to anybody's policies. In

the event of the evacuation of the prison I work at there are

quite a few men who don' t conform to anybody's policies.
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Before I would feel comfortabic with expenditures of a billion

dollars, I would like to have some inkling of what the plan would

be fore those 1700 men and for the community who are surrounded

in that prison. Those are the serious concerns on my part. It
.

would solve technical problems much more easily than we will solve
*

human problems. I am hoping--this is the last thing I want to

say--that the Commission has an open mind; that this forum is

not--that you are really listening; that this is not a sham;

that you are going to take our concerns seriously beyond the

legal necessities of the situation. I think we have a serious

matter here. Thank you.

MR. GROSSMAN: Does anyone have a response with regard

to the scope of the hearing in addition to what has already been

said with regard to the contentions raised by Doctor Schult:?

MR. GOLDBERG: No.

MR. EICHHORN: I think it's been pretty well covered, Mr.

Chairman..

MR. GROSSMAN: Miss Cohn, do you want to say anything
e

in addition to anything thats been said with regard to evacua-

tion of plants being within the scope of this hearing?

FHSS COHN: I agree. I think it's already been covered

||| to the--being at the present time that you are still considering

what the scope of this proceeding is. I don't know if it is

appropriate at this point to mo.m on to the question of whether

,
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our contention as a specific contention needs to be discussed

in some future way. Beginning a discussion of all of the various

contentions raised here, Mr. Grossman; do we need any discussion

of revising? Doctor Schultz contends that if the Board decides
.

that evacuation is a proper subject to be considered here, is

there anything anyone wants to say with regards to that? Is
a

there something to be said for leaving a contention in the

form that it is in now?

MR. ILtdiSELL: I guess I uould say with regard to that,
generally, if it ise determined that a contention of the parties

is within the scope, but that there is some defect regarding

specificity, that those particular parties ought to be given

a chance to amend or correct those defects.

MR. GROSSIWl: Now, Mr. Schultz, is it your feeling

though, that you should remian a participant or become a party
to thos proceedings rather than perhaps have your participation

consolidated with, perhape, the Gary petitioners? Is there,

any reason why you believe you would want to make a contribution
,

of your time and effort here that couldn't, perhaps, be more

efficiently supplied by the Gary petitioners?

DOCTOR SCHULTZ: Only in the sense that I work at a

ggg place which is quite a unique place. It is a naximum security

prison, and I don't know if--I thint there are special consider-

ations that need to be taken into ansideration there. I would be
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happy to reserve those considerations and to help in any way to

bring forth any material that may be useful to you which

they need. I have access to them easily and I will be happy

to do whatever is useful.

'

1R. GROSSMAN: The question is: don't you think

it would be more efficient if you were to assist the Gary,

petitioners in raising various points with regard to evacuation

plans if that is accepted as a valid contention in the case

rather than proceed on an individual basis, and I do want

to point out that it is expensive and time consuming to par-

O ticipate in the discovery process and then to participate in

conferences and hearings. And the Board does have the power to

consolidate the petitioners. The question is, do you--would you

really have an objection if we were to consolidate

you as a part of the Gary petitioners and have counsel represent

you as well as the others and have you assist the Gary petitioners

rather than directly involve yourself in the proceeding?
,

DOCTOR SCHULTZ: I would ask the Gary people if they

would mind my assistance if that is the best way to go. I don't

have a lawyer. I don't know what is the best way to |
!
'proceed.

IHSS COLIN: We would certainly welcome Doctor Schultz'ggg

e.ssistance. I'm not sure he completely would understand the

implication of what you suggest to the extent that he has

|
|
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indicated that they might have an interest which we might

not adequately represent. I would hate to have him waive

his prior request of intervention as a party as a right

on his own, but certainly, whatever ascistance we could

' provide to Doctor Schultz we are willing to do that.

MR. GROSSMAN: I don' t believe Doctor Schultz has.

taken a position on that.

DOCTOR SCIIULTZ: Is it necessary that I make a decision

right at this moment?

MR. GitOSSMAll: 11 0 , it is not.

11R. COLE: We are talking about possibilities.

MR. 61 Cili 10Rll: Mr. Chairman, before we leave that subject,

the original question was if the Board should decide this

were a proper issue, should there be some redrafting

of the contention raised by Doctor Schulte and our

reaction that to take that is the primary concern

as expressed in his petition and his conversation statement
,

today is the evacuation of the prison in Michigan City, and
*

I think that contention must be included, that the fact

that the prison is 1 coated within the area that would

be evacuated in the event of an emergency under whatever

criteria the Board might think would be appropriate, to

measure the question of emergency plans should they allow

that as an issue in this procceding.
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MR. GROSSMAN: I believe now is an appropriate cine to

adjourn the conference until tomorrow morning and not get

on to another supplemental petition. Is there any

objection to that procedure?
o

(No Response)

Okay, why don' t we adjourn until 9:00 tomorrow

morning.

(This session of the hearing adjourned for

the day at 4:30 p.m.)

O
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