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UNITED STATES ot PG T
NUCLEAR REGULATORY COMMISSION |
WASHINGTON, D, C. 20555

February 20, 1980

Joseph Marrone, Esquire
American Nuclear Insure 3
The Exchange

Suite 245 -
270 Farmington Avenue IN RESPONSE RCFER
Farmington, CT 06032 TO FOIA-80-51

Dear Mr. Marrone:

This is in response to your letter dated January 24, 1980 in which you
reauested, pursuant to the Freedom of Information Act, a copy of all
documents used to reach the NRC decision that the amount of primary
financial protection for the public required for TMI Unit 2 will be $160
million.

The documents listed on Appendix A are enclosed.

Oocument 1 of Appendix B is being released with two small deletions, a
paragraph on page 3 and a sentence on page 5. These deletions are being
made pursuant to Fxemption (5) of the Freedom of Information Act because
they contain frank legal opinions the disclosure of which would inhibit
the ability of the General Counsel to provide confidential advice to the
Commission prior to a decision. Documents 2 through 5 of Appendix B are
memoranda to individual Commissioners from members of their personal
stxffs which contain predecisional advice and recommendations. These
documents are also being withheld pursuant to Exemption (5) of the
Freedom o Information Act (5 U.S.C. 552(b)(5)) and 10 CFR 9.5(a)(5).

Pursuant to 10 CFR 9.2 and 9.15 of the Commission's regulations, it has
been determined that the information withheld is exempt from production
or disclosure, and that its production or disclosure is contrary to the
public interest. The person responsible for the denial of document | P
Appendix B, is Mr. Leonard Bickwit, Jr., General Counsel. The person
responsible for the denial of documents 2 through 5 of Appendix B is Mr.
Samuel J. Chilk, Secretary of the Commission.
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This denial may be appealed to the Commission within 30 days from the
receipt of this letter. Any such appeal must be in writing, addressed
to the Secretary of the Commission, U. S. Nuclear Regulatory Commission,
washington, DC 20555, and should clearly state on the envelope and in
the letter that it is an "Appeal from an Initial FOIA Decision."
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. Felton, Director
Division of Rules and Records
0ffice of Administration
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APPENDIX A

SECY 79-617 Financial Protection For Three Mile Island
Unit Nos. 1 and 2.

December 3, 1979 Memo to the General Counsel from Commissioner
Ahearne re: SECY 79-617.

January 22, 1980 Memo to L. sossick from S. Chilk re: SECY 7%-f17.
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APPENDIX B

Memo to Chairman Ahearne from L. Bickwit,
General Counsel.

Memo to Commis;ioner Gilinsky from W. Manning.
Memo to Commissioner Bradford from W Clements.
Memo to Commissioner Hendrie from H. Fontecilla

Memo to Chairman Ahearne from V. Hardina.



lovember 15, 1978 SECY-79-617

COMNIISSIONER ACTION

"

or: The Commissicners

From: Harold R. Denton, Director
O0ffice of nNuclear Reactor Regulation

Thru: Executive Director for Operations - -~

Subject: FINANCIAL PROTECTION FOR THREE MILE ISLAND UNRIT
NOS. 1 AND 2

Purpose: To inform the Cormission about the need for implementing
*he increased financial protection* requirements at
Three Mile Island and reinstating the primary insurance
amounts and to recommend actions to accomplish this.

Category: This paper ccvers a minor policy question.

Decision

Criteria: (1) Necessity of implementing increased financial
protection requirements at Three Mile Island.
(2) Necessity of requiring reinstatement of amounts
paid out for claims resulting from the Three Mile
Island accident.

Issues: (1) Should the Commission require tne licensee of

. ' the Three Mile Island facility, in the interim

seriod until such time as the "RC might permit Unit
2 to resume operation, to prov de increased financial
protection of $160 million for Unit 27

* The subject of this paper is financial protection provided pursuant to
the Price-Anderson Act through nuclear insurance. This paper does not
address matters of nuclear oroperty insurance that a utility would

purchase to compensate for iosses to its own (reactor) property. This

paper also does not address the separate Commission financial cualifications
review which considers whether the licer<ee can demonstrate that 1t
possesses or has reasonable assurance of obtaining the funds necessary

to cover, among uther things, the estimated cost of shutiing down the
facility and maintaining it in a safe condition. While the reauirement

for financial qualifications is covered by Section 182 of the Atomic
tnergy Act, that section is not part of the Price-Anderson provisions
(Section 170) and neithe: the financial qualifications review nor the
maintenance of property insurance is required by Section 170.
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Discussion:

e

(2) Should the Cor.iission regquire the licensee to
reinstate as primary financial protection the amount
paid out for claims and claims expenses resulting
from the Three Mile Island accident?

Issue 1: .

Section 170 of the Atomic tnergy Act of 1954, as
zmended. (the Act) recuires reactor licensees to

nave and maintain financial protection to cover
public 1iability claims resuiting from a nuclear
incident. Subsection 170b. of the Act requires that
for facilities designed for producing substantial’
amounts of 2lectricity and having a rated capacity

ef 100 electrical megawatts or more, the amount of
financial protection required shall be the maximum
amount available “rom private sources. Primary
financial protection may be in the form of private
insurance, private contractual indemnities, self-
insurance or other proof of financial responsibility,
or combination of such measures but is subject to
such terms and conditions as the Commission may by
rule, reguiation, or order, prescribe. Since the
inception of the Price-Anderson system, all licensees
of reactors with a rated capacity of 100 Mie or more
have provided their financial protection through
nuclear 1iability insurance at the maximum amount
mad$ available by the two nuclear liability insurance
pools.

The Metropolitan Edison Company, Jersey Central
Power & Light Company, and Pennsylvania Electric
Company (Licensee) are the holders of Facility
Operating Licenses Nos. DPR-50 and DPR-73.

In January 1979, American Nuclear Insurers (ANI) and
Mutual Atomic Energy Liability Underwriters (MAELU),
the insurers who provide the nuclear liability
insurance used by licensees as primary financial
protection, informed the Commission that they were
increasing the amount of nuclear 1iability insurance.
available from $140 million to $160 million. In
accordance with the provisions of subsection 170b.

T the Act, the Commission increased the amount of
primary financial protection required for facilities
having a rated capacity of 100 electrical megawatts
or more from S140 million to S160 million. This
change was pubiished by the Ccrmission in the
Federal Register on April 6, 1979 (44 FR 20632) and
Secame effective May 1, 1878,
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Subsection 140.11(a)(4) of the Commission's regulations
was amended %0 require that each power reactor
licensee maintain financial protection in an amount
equal to the sum of $160,000,000 and the amount
available as secondary financial protection for each
nuclear reactor licensed to operate at a rated
capacity of 100 Mie or more. The Commission's
regulations further orovice in %140.1¢ that in any
case where the Commissicn finas that the financial
protection maintained by 2 licensee is not adequate

to meet the reguirements of the Commissicn's financial
protection regulations, the Commission may suspend

or revoke <he license or may istue such order with
respect to licensed activities as the Commission
determines to be apprcpriate or necessary in order

t0 carry out the provisicns of Part 140 of it
regulations and Section 170 of the Act.

On May 1, 1979, ANI and MAELU informed the Ccmmission
and the licensee that because of the March 28, 1979
accident at Three Mile Island Nuclear Station,

Unit 2, ANI and MAELU were unwilling at that time to
make $160 million in nuclear liability insurance
available for the Three Mile Island site despite the
licensee's request for such increased coverage.

The pools' principal reason for not increasing the
primary insurance available (from $140 million to
$160 million) for the units at the Three Mile Island
site was their desire to limit clearly to $140
million their potential liability for claims and
claims expenses arising out of the March 28 accident.
The pools are opposed to increasing the primary
insurance layer to S160 million for the units at the
Three Mile Island site without the assurance that
the additional $20 million would not be used %o
satisfy public liability claims associated with the
March 28 accident. While it seems clear to the
staff (and the pools) that such an increase would
apply only prospectively (i.e. to a new incident),
it is not possible to state absolutely that & court
might not regard the increase 2s available for
claims arising out of the March 28 accident. Hence,
the pools' reluc.znce to increase coverage at TMI to
€160 million. The pools e~chasized to the staff that
once TMI-2 was restorea to the point of being permittie”
by the NRC to resume operatiocn they expected that
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the coverage afforded the TMI site, Units 1 and 2,
would be exactly the same as that afforded all other
sites.

reliowing an emergency session, the pocis instructed
their lawyers to ¢raft an endorsemsnt that wouid

make the distinction between the S120 million coverage
for TMI Unit 2 and the S160 miliion coverage for THI
Unit 1. Such an endcrsement has now been approved

by the pools. It provides $140 million in primary
insurance to both TMI Units 1 and 2 with an additional

-

$20 million to Unit 1.

The endorsement submitted by the insurance pools %o

the NRC weuld enzbie Three Mile Island Unit 1 to

cemply with the financial protection recuirements of
§140.11(a)(4) while leaving the compliance of Unit 2

in doubt. Although the staff z2pproves of the endorsement
for providing financial protection for Unit 1, the
matter of whether Unit 2 should be reguired to

comply fully with our regulations or be granted an
exemption frem the regulations still needs to be
resolved.

Since May 1, the staff has ueen in continucus
centact with representatives of the licensee and the
pools on this question. The focus of the licensee
and its insurance broker is directed at obtaining,
somewhere on the insurance market, additional
insurance ccverage of S20 million apart from the
present policy maintained by the licensee with the
insurance pools. If the licensee is successful in
obtaining this additional capacity, either from some
companies presently participating in the insurance
pools or otner nonparticipating companies, the staff
would review the terms of the insurance to ensure
that it would mesh with the present policy and
indemnity agreement. Further, the staff may find it
necessary to review the financial status of the
companies writing this increased insurance to
assure that there exists a comparable degree of
certainty for payment of claims presented years

fter a nuclear zccicdent under the 21ternate policy
as exists under the present pool policy.

Although the licensee is presently pursuing an
insurance approach for octaining the a2dditicnal $20
million for Unit 2 and is guardedly optimistic of
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success, the question of whether the licensee should
be recuired to provide this increased insurance must
first be decided by the Commission. This question

is especiaily important if the licensee is ultimately
unsuccessful in obtaining S2C million in financial
protection through other insurance.

Sefore the nuclear accident at "MI Unit 2, subsection
170b. of the Atomic Energy Act had been generally
interpreted to require the same amount of (primary)
Tinancial crotection for all large nuclear power
plants, i.e., the maximum amount of liability insurance
available from private sources. Under tnis interpretation,
TMI woul ' need to provide S160 miilion in primary
financial protection for Unit Z to retzin its operating
license for this unit. The assumption was that the
maximum amount of insurance would always be offered

for sale to the utilities through the pools and all
that was necessary for the NRC to do in this regard

was to require the utilities to buy what was being
offered. However, the precise language of the
applicable statutory provisicn is, in relevant part,

as follows:

The amount of financial protection shall be the
amount of liability insurance available from
private sources, except that the Commission may
establish a lesser amount on the basis of
criteria set forth in writing, ...: Provided,
that for facilities designed for producing
substantial amounts of electricity and having a
rated capacity of 100,000 electrical kiiowatts
or more, the amount of financial protection
required shall be the maximum amount available
at reascnable cost and on reasonabie terms

from private sources. Such financial protection
... shall be subject to such terms and conditions
as the Commission may, by rule, regulation, or
order, prescribe. In prescribing such terms

and conditions for licensees required to have
and maintain financial protection equal to the
maximum amount of 1iability insurance available
from private sources, the Ccmmissien shall ...
include, in determining such maximum amount,
private liability insurance available under an
industry retrospective rating plan ... (Subsection
170b. of the Atcmic Energy Act. Emphasis
added.)
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For all large nuclear power piants other than the
T!I units, the maximum amcunt (of funds) available
from private sources equals the maximum amount of
1iability insurance available from private sources
(i.e., S160 million from the two nuclear liability

insurance peols). Since the ™! licensee has mace a
re2scnazble effort 2o cbtain 3160 ~itlion in financiel
protestion from the 1iability insurznce pools but

nas been denied the 3520 million increase from S140
million to S160 million by the rocls, cne could

argue that for TMI Unit 2, S140 millicen is the
maximum 1iability insurance availapie. Hence, the
maintenance of $140 miilion 7n 1iability insurance
for Unit 2 arguabiy satisfies the prcvisions of

sutbsection 170b.

From a2 practical standpoint, the effect of permitting
TMI Unit 2 to have an cperating license with less
than S160 million of liability insurance will be of
significance only if another nuclear accident at
that unit alone combined with the March 28 accident
results in damages exceeding $140 million. If
damages in a new accident exceed $140 million and
the secondary financial protection layer comes into
play, then other power reactor licensees will make
up the $20 million difference through the retrospective
premium assessment by contributing at an earlier
point to their share of the damages than would be
the case if the accident had occurred at scme other
site with $160 million in primary insurance. If the
damages exceed both primary and seccndary financial
protection layers, then government indemnity would
make up for the increment of S20 million and would
be a maximum of $85 million instead of $65 million.
The Timitation of 1iability would remain at $360
million. Total protection for the public would be
unchanged.

Issue 2:

In addition to the issue of whether the licensee

would be required to obtain the additional S20

millien for Unit 2, there is the issue of whether

the licensee must replenish the funds paid out in
satisfaction of public 1iability ciaims resulzing

from the TMI accident. Article Il, paragraph 2 of

the Standard Form of incdemnity agreement executed by
the Commission with its nuclear power reactor licensees
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(10 CFR 140.92), requires that in the event of
payments made by the insurers under an insurance
policy used as financial protection which reduces

the aggregate limit of the policy, the licensee must
apply to its insurers for reinstatement of the

amount o tnese rayments. I1f the licensee is not
successful in ottaininz reingstziement by the insyrance
s0sis of the claims pzyment. paic cut in conmnection
with the accicent within ninety cays, the Commission
may require the licensee, in the zdsence of gooc

cause t0 the contrary, to furnish firancial protection
for this a—oun: in ancther fcrm. unile the regulztions
are ambiguous as to the sta2rt 2nd¢ end oF the ninety
day period, with respect t¢ Tl Unit 2 we believe

that the period continues in effect since claims
continue to be paid and clzims expenses incurred.

The licensse has requested reinstatement of the

funds paid out for claims and claims expenses arising
out of that accident which are approximately S1.29
million. Pool representatives have informed Commission
staff that they have decided not to reinstate these
funds for Unit 2 based on the same concern regarding
retroactive application by a court of such reinstated
funds as they had with respect to the S20 miilion
increase in financial protection. A smaller pool of
participating companies anticipates reinstating the
§1.29 million for Unit 1. This reinstatement will

be accomplished through a separate supplementary
insurance policy that would allow claims and expenses
paid out through the existing financial protection
policies to be reinstated through the new policy.

For example, the new policy would start out equal to
the $1.29 million paid out so far. If payments from
the financial protection increased, say to $2 million,
the new policy's capacity would increase to S2
million. Such increases could continue up to some
overall limit of capacity of the new policy.

As with the increase tn $160 million, the licensee

and its insurance broker are canvassing the insurznce
market in the hope of obtaining an additional insurance
policy to offset these claims expenses and bring its
coverage for TMI Unit 2 up to the required primary
financial protection. The practical &ffect of not
reinstating the funds paic out for the TMI accident

is that if there were ancther nuclear accident 2zt

the TMI Unit 2, there wculd not be $140 millicn in
14iability insurance to pay public liability claims



ternatives:

Alternative

A

AL

s
resulting from such an accident. The base amount
available would be $140 million less the $1.29
million expended as a result of the Unit 2 accident.
As was discussed earlier in a different context, if
damages in a new accident exceed this base amount
and the secondarv finzncizl protection layver is
utilized, other power reactor licensees will make up

the shortfall in claims expenses through the retrospective
premium assessment oy centriduting at za a;rﬁ*er
scint with an increased S'a*° ¢f the cemaces. If
the gamages excses 20%h pr cr, &nc seconcary financial
protection layers, then ;: rament indemnity would
be utiiized to meet this sh c "an1 resu1*1nc from -
the payment of :?aims gxpenses. 1t should oe mentioned
that tne nuclear 1iability insurance pocls are under
no coligation to offer to renlenish &ny of the funds

t

paid cut pursuant the terms of the poiicy.

O

Issue 1:

The Ticensee is oniy required to maintain $140
million, the maximum 1iability insurance available
from private sources, i.e., the nuclear liability
insurance pools.

Under this alternativ~, one could argue that
because the licensee has tried unsuccessfully

tc purchase $160 million in nuclear liability
insurance from the pools, the maximum cmount
available to this licensee from private sources
is S140 million. The staff believes that
notwithstanding the fact that both the Price-
Anderson Act and the legislative history are

not clear specifically as to whether a large
power reactor licensee not able to obtain the
same level of financial protection as ail o* ¢~
power reactor licensees could be permitted to
obtain a lesser anount, Commission policy has
been to regquire 211 large power reactor licensees
to have the same rinancial protection requirements
placed upon them. If the Commission disagrees
with the staff, however, and believes that
licensees should only be required tc meintain
the maximum amount available to them, the
licensee could be s¢ informed. Linasmuch as the
recuiations in 1C CFR 140.11(2)(2) reflect the
long-standing Commissicon view that large power
reactor licensees 2re 21l required %o maintain
the same amount, for the Commission to now
change its view, an zmencment of that regulation
or & grant of an exe~pticn on a case-by-case
basis would be in orier.
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Alternative B8: Until such time as NRC were to permit Unit 2 to
resumg cperag1cn, grant this licensee an exewpu1on
from $140.11(a)(4) so .h t only S140 miliion in
primary fwnanc1a1 prote 1on would be regquired
for Unit 2.

AL narnzsive [ Srart =2 exemption anc recuire the licsnsse <2
srovide an additicnal insurance policy, & bank
instrument such as a letter of credit or 2

1

secroca»ed §20 million portion of an existing
line 2f credit sc that when acced to the S14
miilion in liability insurance, the total
prima:y financial *ro.ec:icn weculd be S160
million.

Alternative D: Grant nc exemption and requ,re the licensee 0

provide a guarantee equal to S20 million in the

“orm of its own financial resources.

tvaluation of Remzining Alternatives : (if Alternative A is not selected)

Alternative B: Until such time as NRC were toc permit Unit 2
to resume operation, crant this licensee an
exemption from $140.11(a)(4) so that only S140
million in primary financial protection would
be required.

(a) Three Mile Isiand Unit 2 s presently
not operating nor will it be operated for
the next few years.

(b) The licensee has tried to purchase
S160 million in nuclear liability insurance
from the pools but has not been successful.
The maximum insurance available to the
licensee therefore is only $140 million.
Even if Alternative A above is rejected

and the Commission does not wish to change
its regulation as to its ceneral effect,
scme weight might be given, nevertheiess

to the argument that under the provisions
of subsection 170b. of the Act (but not
under the more specific provisions of
subsection 140.11(a){4) of the reguiations)
that for this licensee S140 million is the
"maximum 2mount from private sources,"

i.e., the nuclear 1iability irsurance
pools. Thus witheut subs.rwb.ng counletely
to this 2rgument but in recognition that
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it has some validity in the present case,
this licensee in bh:s situation could be
granted an exemption from our regulaticns.

Con: (a) Even though the licensee cannot
surcrase S18C miliion in insurance,
§140.17(a)(2) does net recuire thas it

provice this amcunt thrcugh the purchase
of nuclear liability insurance alone. The
licensee should attempt to meet this

requirement by scme alternative methoed.

(b) Although ceftaxn.j not clear, the
Price-Anderson Act has been implemented by

- the Cemmission to require that all larce
sower reactors have the same amount of
primary financial protection.

Alternative C: Do not grant the licensee an exemption from the
regulations and require the licensee to provide an
additional insurance policy, a bank instrument such
as a letter of credit or a segregated 520 million
portion of an existing line of credit so that when
acdded to the $140 million in liability insurance,
the total primary financial protection wouid be $160
million.

Pro: (a) A third party guarantee that is not dependent
on the resources of the licensee, such as a
Tine of credit, would provide 2n assurance that
the funds would be available if required.

(b) This licensee, 2s with all other licensees
operating reactors of 100 MWe or more, will be
providing the full amount of financial protection
available from private sources.

Con: (a) A requirement to purchase additional
financial protection beyond that available
through insurance may place an unnecessary
burden on the licensee since funds critically
needed for other expenses invoived in the
accident would be diverted to this use with
respect to a reactor that will not be operated
in the foreseeable future.

(b) It is possible that whatever new method of
financial protection for $20 million is obtained,
the Ticensee may not be able to cbtzin certain



Alternative D:

Alternative A:

Alternative 3:

.

vital elements found in the present insurance
policy (e.g., cmnibus coverage, continuous

rather than annual coverace, waivers of defenses),
or that insurance coverage will be cbtainable
only from sources whose financial status may

recuire close scrutiny by the Commissicn to th

-

a X% A Py - g - s e s
extent 21iowed -unier <he¢ atomIC cnerty Act ¢f
1883 - -~ -

l::"‘) CS :.;-En::c.

00 not grant an exemption but 2llow the iicansee
to provide a guarantee equal to S20 million in
the form of its own financial rescurces as
provided in $140.11 ard $140.15.

Pro: (a) The Ticensee can provide that any
guarantee it gives through its own resources
will be as broad as the nuclear insurance
policies.

(b) No unnecessary diversion of critically
needed funds would be involved, unless
another accident occurred.

Con: (a) Even if the licensee were able at
this time to maintain adequate resources
to provide the required financial protection,
its precarious financial condition may not
provide the certainty of availability in
the event of another incident that the
financial protection layer must provide.

(b) Other methods of providing financial
protection for the $20 million difference,
while more expensive, could provide greater
assurance of availability and should at
least be explored befere this method is
accepted.

Issue 2:

Regquire the licensee %o provide new financial
protection equal to the amounts expended to pay
claims and claims expenses arising cut of the
TMI accident.

Do not require the licensee to provice these
amounts.

tvaluation of Alternatives

Alternative A:

Require the licensee %2 provide new finmancial
protection equal to the zmounts expended 20 pay
THMI accident claims.
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Pro: (a) If there were another nuclear accident
at TMI Unit 2, there would be the full
$140 millien in 1iability insurance tc pay
claims.

e - - -
w) ng neelf WOUulC casc3 ToOr govarrrent
- LIRS =SS e e “wilh S==7T - SwiYS. T e

incemnity o "drop dcwn’ 10 meet the ¢ap
caused by the payments.

Con: (a) The Commission is nct mandatled 10

T recuire the licensee :o0 provide rsinstatement
of these funds if there is good cause that
prevents the licenses fronm fulfilling this
requirement.

(b) A requirement fcr the liceusee to
purchase additional financial protection
equal to the amounts expended to pay TMI
claims beyond that available through the
insurance pools may place an unnecessary
burden on the licensee sinc2 funds needed
for other expenses would be diverted to
meet our reguirements.

(c) 1t is possible that any ne~ method of
financial protection for the $1.2S million
expended to pay claims may not include
certain vital elements found in the present
policy or that insurance coverage wiil be
obtainable only from sources whose financial
status will require close Comission
scrutiny.

Alternative B8: Do not require the licensee to provide new
financial protection equal to the funds for the
claims and claims expense payments made arising
out of the TMI accident.

Pro: (a) The licensee has requested the insurance
pools to reinstate for Unit 2 the amounts
expencded to pay claims and claims expenses,
but nas been unsuccesstul in its attempts.

(b) Even if another nuclear accident
occurred at the Unit 2 protection to the
public would not be lessened beczuse the
secondary retrospective premium and govern-
ment indemnity layer would be utilized to
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pay claims above the licensee's reduced
primary financial protection layer.

(¢c) The reguleticns do not require the
Cemmigsicn te havs the licensee provice
reinstatevent ¥ trese f.nds when ool
cause prevents tne licensee from fultdiliing

this requirement.

Con: (2) The licensee wilil nct be providing
tne same Jevel ¢of crimary financial insurznce
as all other larce zcwer rea2ctor licensess

(b) A failure by the licensee to obtain
.reinstatement of the funds from the insurznce
pools by itselif is not geed reasen to

exempt the licensee from providing these
funds in some other mantier.

The first issue is whether the licensee should be
required to maintain the same primary financial
protection level of $160 million for Unit 2 as for
Unit 1 or whether the licensee should be permitted

to maintain only $140 million in financial protection
for Unit 2. On one hand, because Unit 2 is not
operating, one could argue that the possibility of
another nuclear accident occurring at TMI Unit 2 is
reduced. Hence, under this circumstance the Ticensee
should be granted the exennption from $120.11(2)(4),
described above, during the period before it might

be determined by NRC that it will license TMI Unit 2
for resumption of operation. Public protection, it
may further be argued, is not diminished by having
the licensee maintain less than the maximum available
amount of $160 million in primery financial protection
since the government indemnity layer would fi'1 the
§20 million gap if the primary insurance and secondary
retrospective premium layers were exhausted. If

Unit 2 were to operate again, the licensee could at
that time be reguired to provicde the maximum primary
financial protection that is available to all other
power reactor licensees. As indiczted earlier, the
cools would expect to be able to meke full coverage

-yt

available to the entire TMI site at that time.

Finally, the argument coulc be made that the licensee,
by providing $140 million in insurance, is furnishing
the maximum amcunt of 1iability insurance available
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to it from private sources, i. nuclear 1iability

85

insurance pools, as required by the Price-Anderson
Act.
2eianced acainst these arguments, niuwever, is the
arcument that =hile Lnit 2 1§ ni< Cserating and t7e
sossibility of a nuciear accident is recuced, tne
possibility cannot be complieteir eliminatec. In

fact, @s a result of tne March 28 azccicent, there
w111 he ex*ensive Zeconiamination activities znd
increased :rznspertaticon Trom tne Unit 2 reazctor

which may offer 2n increased risk of a nuciear

accicent either 2t the site or arising curing transgoria-
tion of radicactive waste and contaminated egquipment
away from TMI. “h le it is true that the protection

to the public is not diminichec by having the licensee
provide less than S160 million, covernment indemnity
would then be relied on to fill a gap in financial
protection, something that it was not intended to do
for other than a short interim period. Further, at

any one time there are reactors that are either not
cperating for relatively short periods, such as for
refueliny or scheduled maintenance, or for much

longer periods extending into vears (e.g., Indian

Point Unit 1). These power reactor operators are
nevertheless still required to provide the maximum
financial protection as long as they maintain their
operating licenses (althouch in the case of Indian
Point Unit 1, the maximum level of financial protection
would be maintained anyway since the protection

covers Units 2 and 3 on the site). There has never
before been a situation, however, where a utility
wanted to purchase the full amount of nuclear liability
insurance that was on the market but the pools were
unwilling to sell it the full coverage.

Concerning the issue of reinstatement of the funds
expended to pay claims from the T accident, it
could be argued that because the licensee has tried
unsuccessfully to obtain reinstztment of these funds
the Commission has good cause not to recuire the
licensee to arrange for another method of providing
for these funds. On the cther hang, if there were
another accident at the Unit 2, iess than the full
amount of primary "vancia1 protection would be
available to pay these claims. Further, if a second
accicent were alsc tc exhaust the secondaryv laver of
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financial protecticn it would be the government
indemnity layer that would ultimately have to meet
this gap.

On balance, the sta®f's judcment is that the licensee
should be directed within 2 reusonztle time, such as
sixty days, 50 sgmgcnscrate o the LRC that it is in
compiiance with tme regulatiing Sy sroviding evicernce
of coverage for 31eC =illien in prizary financial
orotection for unit 2 as weli as for Unit 1. The
evicence of ’*verag for 3160 millicn should include
reinstatement of the funds utilized to pay claims

and claims exgenses arising cut oF the Har:h 28
accident. The s£32f would continue working directly
with the licensee anc its insurance br0uer tc assist
in revwew‘ng any aiternatives the licensee proposes.

If t%2 Jicensee is unzble or urwilling to prcvide
S160 million in primary financial protection in a
form satisfactory to the Commission, the Commission
may take the following actions pursuant to 10 CFR
140.19: suspend, or revoke the license or issue such
order as it deems appropriate or necessary in order
to carry out the provicions of 10 CFR Part 140 and
Section 170 of the Act. In view of the present
status of the facility it is not clear to what
extent any of these sanctions would be efficacious.

Reccmendations: That the Commission

1. Notify the licensee that it must demonstrate
comp11ance with §140.11(2)(4) by providing th
maximum financial protection for both units at
Three Mile Island and require the licensee %0
provide tc the staff within sixty days, an
evidence of coverage for aggrecate amount of
primary financial protection equal to S160
million through insurance or scme other form of
third party guarantee, or a combination thereof.

2. Notify the licensee that such financial protection
For TMI Units 1 and 2 must inciude an amount
equal to the totzl of financial protection
claims and claims excenses extended by the
pools to date and not reinstztsd by the zools.
This amount of additional financial protection
should.be supplemented avery thirty days i€ the
total z2mount not reinstated by the pools continues
to rise.
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2. Note that the letter enclosed as Appendix A
will be dispatched to the licensee by the
Director, Office cf \uc1==r Reactor Regulation

t0 accomplish these no tions.
4, Wote the encorséTent for Unit ) "c*s="': the
grimary insyrence 0 5isC miilien for Lnit ¢

will De publishec in the Federal Register and
the licensee anc peools will be notified v

staff of (a, NRC's acceptznce of the encorserent
for Unit 1 and (d) our urierstanding thas

ot i IR ‘
- - i
-

payments are peing r t s for
Unit 1 through 2 s&; g suppiemental insurance
policy that shouid be furnished to uc::1ss1on
for review and sublication in the Federal
Register,

2ted by the 2¢

'()
Ty =i

5. Note that the appropriate subcommittees of
Congress will be notified of the Commission's
actions.

Coordination: The Executive Legal Director concurs in the recommendations

of this paper. The Office of Congressional Affairs
concurs in the notice to the verious Congressional

subcommittees.

1
Harcid R. Denton, Director 41
Tfice of Nuclear Reactor Regulation

a

Enclosures:

1. Appendix A - Letter to Licensee

2. Appendix B - Letter to Congressicnal
Subcommittees

Commissicners' comments should be provided directly to the Office of the Secretary
by ¢.c.b. Friday, November 30, 1879.

ccission Staff O“‘c° cerments, if any, should be submitted to the Ccmmissicners

NLT November 26, 1878, with an infcrmation copy to ‘ne Office o‘ the Secretary. If

the pager is of such a natuyre that 1; recuires acaitionzl time for aznalvticail review and
co-~ent, the Commissicners and the Secretariat sheuld be apprised ¢f when ccmments

=2y be sxpected.

0ISTRISUTION

warissicners

Ca=missicn Staff OFffices

cxez 2ir for Cperations
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Appendix "A"
Draft letter %0 Licenses
“etrocpeiitan tdison Coemoany
<érsey Central Power &nc Light Cc~zany
Fennsyivania tlectric Company
GCentlemen:
As you are aware, the provisicns ¢f Section 170 of tne Atomic Znergy Act
of 1554, as amended, (the Act) recuire preoduction ancé utilization facility
licensees to have and maintzin financial protection to cover public
Tiability claims resuiting from a nuclear incident. Subsection 170Cb
further requires that for facilities designed for producing substantial
amounts of electricity and having a2 rated capacity of 100 electrical

megawatts or more, the amount of financial protection required would be

the maximum amount available from private sources.

In January 1979, American Nuclear Insurers (ANI) and Mutual Atomic
Energy Liability Underwriters (MAELU), the insurers wno provide the
nuclear liability insurance provided by licensees as primary financial
protection, informed the Commission that they were increasing the amount

of nuclear 1iability insurance available from $140 million to $160

million.

In accordance with <he provisions of subsection 170b of the Act, the
Commission increasec <he amount of primary financial protection required

for facilities having a rated capacity of 100 slectrical megawatts or
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=ore from $140 to $180 million. This change was published by the Commission
in the Federal Register on April 6, 1979 (44 FR 20632) and became effective
vav 1, 1878. Subsection 140.11(2)(4) of the Commission's regulations

L3t z=emged =0 recuire <hat each power rezcior licensee meintain financia’

ww <
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2=Te as secondzry financia) protection for each ruciear reactor

..... P - - - - ana s by, & 1fa) = - -
-zrsed tO operate a: 2 rated capacity of 100 Mi(e; or “Ire. .he
s==isgisn's regulations further provide in % 140.19 thet in any case

wmerz the Commission finds that the financial protection maintained Dy &
‘2arsee IS not adecuate =0 meet the regquirsments of the Commissicn's
financial protection regulations, the Commission mey suspend or reveke
<he license or may issue such order with respect to licensed activities
zs the Commission determines to be appropriate or in order to carry out

srovisions of Part 140 of its regulations and Section 170 of the Act.

%t oresent, the primary financial protection being provided for the

~hree Mile Island site is $140 million. The insurance pools have proposed
&n endorsement, which the staff has reviewed and finds to be acceptable,
<hat would provide $140 million in primary insurance tc both Three Mile

‘cland Units 1 and 2 with an additional $20 million for Unit |

“n 2 related matter, Article II, paragrach 2 of Indemnity Agreement B-64
shz+ you have executed with the Commission requires that in the event of

-z2/ments made by the insurers under an insurance policy used as financial

-ection which recuces the aggregate limit of the policy, the licensee

-
-



must apply to its insurers for reinstatement of the amount of these
payments. Wwe understand that you have recuested reinstatement of the

approximately $1.3 million paid out for claims and claims expr ses

arising out of the March 28 accident. Insurance scols resresentatives
neve informed the Com—issicn sta®’ that tney nave cdeciced not %o reinssate
tnese Tungs Tor Unit Z although tney will reinstate them for Unit |

inrough a separate susplementary insurance pelicy. The practice’ effect
o not reinstating the funds ;:zi¢ out for the “arch ZE accident is thas

1t

¥ there were znother zccident at Unit 2, there woulcd nct be the full

e

2mount of primary liatility insurance o pay public liesility claims

resulting from such an accident.

Therefore, with respe;t to Units 1 and Unit 2 it will be necessary for
¥ou to demonstrate that you are in compliance with cur regulations by
providing evidence to the NRC that $160 million in primary imsurance is
in place as of May 1, 1972. This evidence should include a copy of the
separate supplementary policy reinstating the $1.3 million in claims and
claims expenses for both units, and providing for necessary increases in
coverage every thirty days for increased amounts beyond the $1.3 million
if the total amount not reinstated by the pools rises beyond that figure.
This evidence of primary financial protection equal %o a %total of S1€0
million can be through insurance or some cther fgrm of third party
guarantee, or a comtination thereof which prevides all of the operable

srovisions of the facility form of nuclear 1iability insurance.

wamn
2}

~opengdix
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The arovisions of Section 170 of the Atimic Energy Act of
arsrded, (the Act) reguire orocuction 2nd utilizaticn facility licensees
10 nave and maintain financial protecticn to cover pubiic Tiability
claims resuiting from 2 nuclear incident. Subsection 17Cb further
requires that for facilities designed for producing substantial amounts
of electricity and having a rated capacity of 100 electrical megawatts

or more, the amount of financial protection required would be the maximum

amount available from private sources.

In January 1978, American Nuclear Insurers (ANI) and Mutual Atomic
tnergy Liability Underwriters (MAELU), the insurers who provide the
nuclear 1iability insurance provided by licensees as primary financial
protection, informed the Commission that they were increasing the amount
of nuclear liability insurance availabie from $140 million to S160

s n o
L)

miiiion.

In accordance with =he orovisions of sussection 17Cb ef the Act, the
Commission increzsed the amount of primery financizl protection required

e - -
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for facilities having a rated capacity of 100 electrical me awatts cr
mere from S180 to S16C million. This change was published by the

Commission in the Feceral Register on Aoril 6, 1878 ‘24 FR Z7832) and

recylations was 2menced t0 recuire that ezch power reactor
meintain financial porotection in an amcuns equal %o the sum ¢¥ S
=ilifon, and the amcunt available as secondary financial protection for

gach nuclear reacsor licensed to cperate at & rated capacity of 100

“w/e) or mere.

On May 1, 1979, ANI and MAELU informed the Comission and Metropolitan
Ediscn Company, Jersey Central Power and Light Company and Pennsylvania
Electric Company, the holders of licenses authorizing cperaticn of the
Three Mile Island Nuclear Station, Units 1 and 2 that because of the
March 28, 1979 accident at TMI, the pools were unwilling at that time to
meke S160 million in nuclear liability insurance avazilable for the TMI
site despite the licensee's request for such increased coverage. The
pools' principal reason for not increasing the primary insurance available
(from S140 million to S160 million) for TMI was their desire to limit
clearly to $140 million their poténtia] 1iability for cl2ims and claims
expenses arising out of the March 28 accident. The pools were opposed
%0 increasing the primary insurance layer to $160 million without the

assurance that the adcditicnal S20 million weuld not be used to satisfy

Apoendix "3"



ublic Tiability claims associated with the March 28 accident which

arise either prior tc or subsecuent to May 1, 1879.
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T=ree Mile Island Units 1 and 2 with an additional S20 miliien.for Unit
=g focus of the licensee is presently cirected at cctaining additicnal
insurance coverage of 520 million apart from the present policy maintained
by the licensee with the insurance pocls. If the licensee is unsuccessful
ir. ¢cotaining additional insurance of $20 million, the licensee will be
recuired to provide S20 million through 2 third party grarantee such as

2 bénk line of crecit.

Orn 2 related matter, the indemnity agreement executed by the licensee
and the Commission requires that in the event of payments made by the
insurers under and insurance pclicy use¢ as financial protection which
recuces the aggregate limit of the policy, the licensee must apply to
izs insuyrers for reinstatement of the amount of these payvments. The
Ticsnsee has recuested reinstatement of <he approximsiely $1.3 million

=242 out for claims and claims expenses erising out of tre 'March 28
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accident. Insurance pools renresentztives have informed the Commission

staff that they have decided not to reinstate :nese funds for Unit 2

. et . x el p
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2:thouth t=ey will reinstate ther for Unit smPoUET 8 Sercarite Sulh e-
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~ount of orimary ldiadility
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gccident at Unit 2, there would net be the *uy

insyrance to pay sublic 1iability cizims resyiting from such an accicent.

[f damages in a new accident exceed $140 million anc the secondary
financial protection layer is utilized, then other power reactor iicensees
will make up the S20 million difference through the retrospective premium
assessment by contributing at an earlier point t0 their share of the
damages than would be the case if the acccident had occurred at some

ther site with $160 million in primary insurance. [f the damages
exceed - imary and secondary fianancial protection layers, then
government indemnity would make up for the increment of $20 millicn and
would be a maximum of $35 million instead ¢f S63 million. The limitation

of liability would remain at $560 million. Total protection for the

putlic wouid be unchanged.
Therefore, with respect to Units 1 and Unit 2 the Commissicn has reguired
that the licensee cemonstrate that it is in comdliance with our reguiations

by providing evidence to the NRC that $160 millicn in primary insurance
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is in place as of May 1, 1979. This evidence should include a copy of

the separate supclementary solicy reinstating the £1.3 millfon in claims

Yad & : Y g & k>
and claims evrersas for both units, 2rd sheulg crivice for recessar
a .
increases in co.ec23g 2v@ny Shiety R 8 TLr nCreises ITILNtS oeylnl LTe

R e PR YOy .
$1.3 mi1lion if the total amount nct reinstated by the Scols rises

.- - - P

seyoend tnat figure.

Sincerely,

Identical letters to be sent '0:

The Honorable Gary Hart, Chairmzn
Subcommittee on Nuclear Regula<.cr
Committee on Environment and Public wWorks

The Honorable John D. Dingell, Chairman
Subcommittee on Energy and Power
Committee on Interstate and Foreign Commerce

The Honorable Toby Moffett, Chairman

Subcommittee on tnvironment, Znergy and
hatural Resourcsas

Committee on Government Operations
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