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BACXGROUND

incident which took place at Three Mile Island Nuclear StTaxed

Unit 2 (TMI) on and after March 28, 1979, constitutes an extraordinary
nuclear occurrence (ENO). Pursuant to a notice published in the
federal Register, Volume 44 No. 142 on July 23, 1979, all of the
Plaintiffs in the consclidated class acticn na@ing the Licensee

of TMI and others as Defendants, which action is filed in the United
States District Court for the Middle District of Pennsylvania,

No. 79-432, filed a Submission of Information, Motion for Leave to
Intervene and Request for Hearing. The names of these parties are
found on Appendix A.

Subsequent to the filing of the above Submission of Infcrmation,
the Commission formed a panel to consider information submitted
relative to the possible declaraticn of an ENO. See, Federal Register,
Volume 44 No. 175, September 7, 1979. On Tuesday, November 6, 1979,

the Commission published in the Federal Register, Volume 44 No. 216,
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the procedural framework within which oral and written statements

may be submitted and provided for a public hearing on Wednesday,
November 21, 1979. It is in response to this notice that the following
statement 1s being submitted.

STATEMENT WITH RESPECT TO 10 CFR §140.85 CRITERION II-
SUBSTANTIAL DAMAGES TO PERSONS OFFSITE OR PROPERTY OFFSITE

The language which is applicable to the nuclear incident
occurring at TMI is found in 10 CFR §140.85(a). Subsection (2)
indicates that one of the thresholds is $5 million of damages in the
aggregate, although the same sub-subsection allows this sum to be as
small as $2.5 million provided it is suffered by only one individual.
This threshold has unequivocally been met. Sub-subsection (3) provides
an alternate test of $5,000 of damages by each of 50 or more persons
provided $1 millicn in the aggregate is involved.

In viewing the above provisions, it is important to ndte that
the initial language in §140.85(a) allows a finding that the even«:
"has resulted or will probably result" in the damages indicated.
This language is repeated and, indeed, compounded in su. -subsections
(2) and (3). This is a clear indication that uncertainties are to
be resolved in favor of a positive determination.

The definition of damage is found in subsection (b) and the
applicable elements of damage, given the facts of this incident,
seem to be loss of use of affected property and financial loss
resulting from protective actions appropriate to reduce or avoid
exposure to radiation or to radicactive materials. There is a
probability that there have been some costs necessary to put affected
property back into use, even though the fact-éathering process has

not yet revealed them.




Keeping the above criteria in mind, we wish to address several
areas where substantial damages have been documented.

Beginning with the area that has been acknowledged by the
Commission in its statement at Volume 44 No. 142, Federal Register, page
43131, namely, losses relative to protective actions, a telephone
survey has been submitted to the Commissicn in the form of a
preliminary report dated September 24, 1979.* The survey in
question covers areas other than protective actions taken by families
jeopardized by the accident, as well.

To summarize the relevant information relative to protective
actions, the following information is presented. Within a l5-mile
radius of the plant 144,000 people evacuated (p. l4). Thirty-four
thousand of the evacuees lost approximately 256,000 person days of
work. Nineteen thousand of these lost pay with the median loss being‘
$100 and the highest cver $500. The median cost of evacuaticn was
$100 (p. 26). Eighteen thousand pecple who stayed were adversely
affected with 8,000 of them suffering loss of income (p. 26).

There were other losses in 9% of the househclds and expenses in

the same percentage of households with a median of $50 (p. 27). The

total losses for evacuees within the l5-mile radius were $16,000,427.**

AsS to ncn-evacuees, the loss was §$3,000,00l. See Table III-13.*
These losses clearly fit 10 CFR 140.85(b) (4) as to type of

damages and §140.85(a) (2) as to amount.

*Three Mile Island Telephone Survey, Preliminary Report on Procedures
and Findings, Dr. Cynthia Bullock Flynn, September 24, 1979.

**$1,215,000 of this loss was recouped by insurance payments.



There is another well-documented element of damages as it
relates to the tourist industry in Pennsylvania. This is
Pennsylvania's second largest industry; it employs 180,000 people
and has a $5 billion volume per year. See, Appendix B. According
£0 a survey taken subsequent to the incident, two percent of
potential tourists residing in neighbori..~ st=tes indicated that
they would not visit Pennsylvania as a direc - result of the incident.
This indicates a loss to the tourist industry >f $95 million.

See, Appendix C. The Pennsylvania Dutch Tourist Bureau alone
estimates that it suffered losses of 25 percent of $150 million or
$37.5 million. 1In an additional statement by Stan Beiter,

Assistant Director of the State Commerce Department's Travel Bureau,
travel and tourism receipts in Pennsylvania were off by 25 to 30
percent. "I think it's fair to attribute a third of that to T™MI,"
said Mr. Beiter. This statement was made after the summer tourist
season. See, Appendix C. If we were to conservatively assume that
the tourist dollar is spread equally throughout the year and use the
25 percent shortfa'l figure over the five months between the incident
and Mr. Beiter's statement, it translates to a $117 million loss.
This is remarkably similar to the $95 million loss predicted by the
earlier survey. All of this clearly demonstrates that the threshold
has been met.

The Commission's regulations address this issue in terms of
loss of use of affected property. Nowhere do the regulations define
the meaning of "loss of use." In Pennsylvania, loss of use has
been held to mean the fair rental value of the prcperty for the
periocd of time that it was not used due to damage thereto. See, for

example, Frye v. Pennsvlivania Railroad Company, 187 Pa. Super. 367




It is highly unlikely that t'iese damages will be questioned
because the actins taken by the evacuees were not "appropriate"
within the meanirg of §140.35(b) (4). One needs only to review the
material in the same ~eport to conclude that these actions were
appropriate. A few examples will suffice. Forty-eight percent of
the respondents to the survey thought the threat was very serious,

19 percent thought it was serious and 21 Percent thought it was some-
what serious. Among evacuees, 63 percent perceived the threat as
vVery serious. 1In terms of emoticnal upset, more than one-fifth of
those sampled were extremely upset (p. 29).

The reascns contributing to the decision to evacuate are also
instructive. These are shown on Table III-4. More than one answer
wWas permitted so that the pPercentages total more than 100. The
results are as follows: 91 percent replied that the situation
Seemed dangerocus; 8§83 percent replied that information on the situation
was confusing; 61 percent to protect children:; 8 percent to protect
Pregnancy; 76 percent to avoid the confusicn Oor danger of a forced
evacuation; 28 percent because of pressure from someone outside of the
family; and § pPercent because of a trip planned before the incident.

Even if the Commission did not have the benefit of the survey,
it is hard to believe that it would refuse to £ind that the actions
were appropriately taken given the situation that everyone knows
existed on March 28 and the following days. It is certainly not
necessary as a pa. t o~ this presentation to remind the Commission
of the atmeosphere ad Panic that was felt at that time because it is
well kncwn wherev: a radio or television set was played or a

newspaper was pub. .shed.



(1958) . This concept does not refer only to leased real estate but
to rental value of any realty in question. Even if the narrow view
were taken, substantial percentages of tourist dollars go toward
rental of hotel and motel space. It would be difficult to imagine
that of the approximately $100 million of gross loss in tourism

at least $5 million is not attributable to the loss of use as
measured by the loss of fair rental value.

No further examples of damages have been chosen, simply
because the above two types of losses should amply demonstrate
currently documented losses sufficient to make the necessary
favorable findings. The responses to class action notices in the
TMI litigaticn should yield much more qualifying information.
However, the notices have not yet been sent and responses will not
be tabulated until sometime in 1980.

STATEMENT WITH RESPECT TO 10 CFR §140.84 CRITERION I-
SUBSTANTIAL DISCHARGE OF RADIOACTIVE MATERIAL OR
SUBSTANTIAL RADIATION LEVELS OFFSITE .

The requirements with respect to levels of radiation or
radicactive materials offsite are found at 10 CFR §140.84. They
coensist of alternate criteria of doses to individuals offsite on
the one hand and contamination to property offsite on the other.

It is not the intention of this statement to add to any
of the information submitted by the Class Action Plaintiffs on
August 28, 1979. Some further reference will be made, however, to
the fashion in which certain data have been handled by the Commission
staff.

It was the intent of Congress as expressed in the Price-Anderson

Act, Pub. L. No. 85-256, 71 Stat. 576 (1937), as amended, to encourage



the development of nuclear power while Protecting the public
financially in the event of nuclear incidents, ameong other things.
It is in this context, that the concept of the Extraordinary Nuclear
Occurrence was conceived, and the Commission was charged with the
duty of pPromulgating regulations and administering these regulations
in suspected Extraordinary Nuclear Occurrences. One of the important
parts of the Price-Anderson Act is the waiver of defense provision
found in §170n. This subsection also, in the event of an Extraordinary
Nuclear Occurrence, gives exclusive jurisdiction to the District Court
in which the incident Occurred, thereby aveiding a multiplicity of
lawsuits as the result of a nuclear incident.

The Commission has determined in cne respect that the benefit
Of the doubt will be given in favor of an Extraordinary Nuclear
Occurrence. This language is found in 10 CFR §140.84(a), wherein the

'

regulations state that the threshold finding will be made where "the

Commission finds that One or more persons offsite ‘were, could have been,

Or might be exposed," to radiation or radioactive materials at

certain levels. (Emphasis supplied.)

It has been Suggested in one law review article that "to activate
the waiver of defense Provisions for victims of all nuclear incidents,
the NRC should routinely declare every release of radicactivity to be
an 'extraordinary nuclear occurrence'...."# At the time the Price-
Anderson Act was being considered by Congress, it is evident that
an Extraordinary Nuclear Occurrence was anticipated in any case

involving damages of the magnitude created by the TMI incident.

*Nuclear Power and the Price-Anderson Act: Promotion Over Public
Protection by Daniel W. Meek, Stanford Law Review, Vol. 30 No. 2,
January 1978, p. 459,



The legislative history of the Act reveals the following:

amount of radiation. Indeed, i+ may well be that Congress Considered

that the maximum Potential dose to an individuya}l was low. For
eéxample, in NUREG-OSSS, at page 48, it is concluded that the dose

to the individual on Hill Islang is most Probably 37 mrem. This

Stated that "according £C a telecon with a Tepresentative of

Teledyne Isotopes, the factor of two difference between the Kohr

*US Code Congressional Administrative News, 1966 at P. 3211.
**id. at P. 3212,



meant to protect the pecople in the surrounding community. Third,
even if the releases to date are not viewed as meeting the threshold,
the Commirsion should not refuse to find an ENO until the possibility

of future releases and further interpretation of all data are foreclosed.
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Gerald s. Fantasky and Vincenta L. Fantasky
James A. Good and Bonita R. Goed

James E. Gormley

"ynamics Products Corporaticn

Mcdagraphics Corporation

John Glise, Inc.

The Red Baron of America, Inc.

James D. Derr, ine.

Robert T. .Dunn and Annetts Dunn

Katherine Shirilla

Michael Lyons and Judith Lyens

Terrill Schukraft

Constance Krebs

Kenneth E. Stoner, Jr., and Linda Stoner
Giant Food Stores, Inec.

White Shield, Inc.

Komet Co., Inc.

First Edition Book Stores, Inec.

Wolowitz, Inc., d/b/a "Young Image Shop"
Free Car wash, Inc., d/b/a "Gas and Wash"
Cumberland Skadium, Inc., d/b/a "Cumberland Skadium"
Harry Cramer, Inc., d/b/a "Harry Cramer Cldsmobile"
Aero Corporatien, d/b/a “Budget Rent A Car"
Michelle Smajda and Terry Smith

Earl J. Markle and Dorothy Markle

William Gorman and Beverly German

Russell C. carhart and Grayce Earhart
Herbert M. Packer, Jr.

John W. Griffith and Jean J. Griffith

LeRoy I. Sykes

Monte H. E. Parfitt ang Rose Marie Parfite
Walter J. Lachewitz, Jr.

Arerican Vancuard Systems, Inc., t/a Millhodse Restaurant

Samuel W, Fleck and Louise E. Fleck

Davic A. Barbarette

Leor.ard J. Bourinski and Joyce E. Bcurinski
Joan E. Bretz

Gary F. Ditte

W.lliam E. Dunham and Patricia 2unham
Zspenshade Meats

Gilbert Freicman

HMountainview Thoroughbred Racing Assn., Inec.
Penn Photo, Ltd.

Pennsylvania Naticnal Turf Club, 1Inec.

The Sport Nit, Inc.

C. Rokert Larsen and Marie K. Larsen

Peter Davis and Carol A. Davis

William Shields and Susar Shields

Barry Buck and Toni Buck
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TMI has hurt tourism

in state, official says

HARRISBURG (UPI) - A
Commerce Department official
said Wednesday the Three Mile

Island nuclear accident had a-

destructive impact on Penn-
sylvania’s image — perhaps as
much as any mishap has had on
any state in American history.

Stan Bester, assistant director of
the Commerce Department's
Bureau of Travel Development,

the March 28 accident severely
hurt tourism in southcentral Penn-
sylvania. .

The Pennsylvania tourist
business, the state's second largest
industry, employs 180,000 and does
$5 billion in trade a year.

“The Three Mile Isiand nuclear

accident started a chain of events
which have had a severe impact on
the citizens of southcentral Penn-

‘survey

emplovees," said Beiter.
However, Beiter said, the
Commerce Department was
optimistic that the nuclear mishap
did not cause permanent harm to
the tourist industry in the southcen-
tral region, known for its Amish
and chocclate-maker attractions.
Accordir? to a department
Ci potential tourists
resiaing in neighboring states, only

——————

also told
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direct result of the Three Mile
Island accident, Beiter said.

Better said the state plans to
conduct an advertising campaign
‘0 Counteract the negative publici-
ty produced by the nuclear
accident.

"The thrust of the entire
campaign will be directed towards
projecing an all-clear image of
Pennsyivania {ollowing one of the
most 'magedamaging mishaps in
American history,” said Beiter. @
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the House Seject
Committee on‘Three .yileulsland
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sylvania and disastrous economic
impacts on businesses and their
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It was easier 1o gauge the
short-range effects of the nuclear
accident — such as convention
cancellations at area motels —
than to estimate the 'ong-range im-
pact, according to Beiter.

James Bartlett, executive
director of the Pennsylvamia Dutch
Visitor's Bureau in Lancaster, said
lourism in his region was off 50 per-
cent this vear, partly because of
the nuclear accident.

He said losses amounted to 5150
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APPENDIX B

2 percent said they would not visit
Pennsylvania on’ vacation_as a
~ " % Ty S &

P
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million, with 20 percent due to ap- ' o i
prehension Secause of Three Mie L,‘,,j&,' ,
Island. Lancaster County was also | Yo'y
acversely affected by a polio out- ‘ *hra’
break, the gas shortage and infla- | L
tion, hesaid. .- : LA |
in - other testimony, Banking | #_'{.‘f .'
Secretary Ben McEnteer said he (! i,,»‘;.“l"
was surprised to learn that not all ; ]
Pennsylvania banks have '%f/r {
duplicate information systems in P ey |
case of a nuclear accident that I ;;f.} :
could destroy originals. . - . - e e
L e ot el
i - — ¢ b . 1-\'24- e "
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HARRXSBURG (UP]) -
Commerce Secretary James
Bodine said Friday Pennsyivania
got “more Visibility from” Three
Mile Island than Ithashadina long
time — and visibility is the name of
the game" in lourism promotion.

Bodine said the four monumenta|
cooling towers on the site of the
crippled nuclear plant “are becom-
‘Rg a lourist attraction on their own
= though I'm nol sure of the
wisdom of promoting it."

Bodine's remarks came at ,
News conference where he
acknowledged Three Mije Islang's
tireat to Pcnns_vlvania's $4.7
billion annyga| tourism Industry and
announced results of a privately

funded tourism survey,

That survey showed only two
Dercent of 608 families in six states

———
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‘TMI cited in biq

Daily Record
May 12, 1979

planm'ng vacation trips would
avoid Pennsyivania becayse of
Three Mile Island. Byt that two
pereent projects to 4 potential 595
million loss. ,

He said the loss shown by the R. !

Il Bruskin Associates survey “‘can :
lurned around — but nat Dy sit- !
ting on our hands.

"“We must promote tourism hard
and (ry lo find federal ang state
funds 1o avercome the effeets of
those three Weeks at Three Mije
Island. =

"“The i millien we are
requesting in oyur budget for
lourism pPromotion jg Crucial,”
Bodine Said, “for (he sccond
biggest industry ths state has

The survey snowed that while §
oercent wj; avoid | iarnsburg
because of Three Mije Isiand

L L Jre—

publicity, onily | percent woylq
avoid Hershcy. Lancaster or
chysburg‘ Less
Yould avgiqg the

Pmladclpma or Pitlsburgn.
SRt e HJJ&I‘EA?%""N';

than | percent
0Congos, =

=
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disaster.

To Reassure
Tourists

HARRISBURG (AP) —
Penosylvania officials are
seeking a $50,000 federal
grant for am *“‘all clear”
campaign to coavince
lourists the air is clean and
the water clear in the state
that is host to the Three
Miie Island nuclear plant.

The March 28 accident at
Three Mile Island, the
worst in the nation's com-
mercial ouclear history,
was oaly the latest in a
series of calamities to
befall the state's $5 billion
tourist industry — but it is
comuwg in for a Uon's share
of the blame.

“Travel and tourism
receipts in Pennsylvama
are down 2S to 30 percent, [
think it's fair to attribute a
third of that to TMI." Stan
Beiter, assistast director
of the state Commerce De-
partment’s travel bureau,
loid a House select com-

"

mittee ilovestigating the

accident.
Penasylvania tourism
has had many setbacks ia
recent years — there were
floods in the early 1970s,
then Legionnaires’ disease
struck Phuadelphia in the
midst of the Bicentennial.
Finally, as the state's

-Amish were coming down

with case after case of

polio — and just before °

motorists ran out of
gaso'ine — Three Mile
Island’'s reactor nearly
overheated itscif into a

- -
———

York Dispatch
August 23, 1979




There is further evidence in NUREG-0600 that the Commission has
rejected very high readings taken by the Licensee on March 28. see,
page III-3-76 and following. For Purposes of the ENO Proceeding,
these options should be resolved in the "could have been or might be"
light mandated by the regulations. 10 CFR §140.84(a).

It is anticipated that additional submissions relating to release
of radiation and radiocactive materials will be presented :o the Panel
by others for consideration. This additional information should also
be considered in the same light.

In fact there may be further substantial releases of radiocactivity
in the future inasmuch as the conditions of the core and containment
are unknown. The decontamination or decommissioning of this plant
will be unique. Even as these alternatives are being considered,
the release of trapped radicactive Jases is being requested. A further
untoward occurrence could Produce its own threshold doses or
contaminations. Therefore, if present releases are considered
insufficient, the door to a future declaration should be left ajar.
This would be best accomplished by deferring the determination.

In summary, the Commission should be mindful of the following:
First, emphasis should be given to the words "could have been, or
might have been exposed" when considering whether threshold doses
have been met. Second, it was the intention of Congress that any
nuclear incident causing great confusion, fear and monetary damage
would also of necessity have fulfilled its requirement of substantial
radiation which is not necessarily a large amount of radiation. The
efforts of the Commission should be to follew the intent of Congress

in promulgating the Price-Ande .son Act which, among other things, is



