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MEMORANDUM FOR JAMES R. SHEA
NUCLEAR REGULATORY COMMISSION

Enclosed is an Executive Branch analysis covering a
license application for the export of low-enriched uranium
to Switzerland. In accordance with P.L. 95-242, the analysis
explicitly addresses how the reguirements of Section 126 a.(1)
of the Atomic Energy Act are met, including the specific cri-
teria of Sections 127 and 128, as well as certain additional
factors, envisaged by Section 126 a.(1l).

The Executive Branch, on the basis of its review of
this application, has concluded that the requirements of the
Atomic Energy Act and P.L. 95-242 have been met and that the
proposed export would not be inimical to the common defense
and security of the United States. Moreover, Switzerland has
adhered to the provisions of its Agreement for Cooperation
with the United States. Therefore, the Executive Branch
recommends issuance of the reguired ex;.rt license.
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EXPORT LICENSE APPLICATION ANALYSIS

XSNM01344
Country: Switzerland
Transaction: Export of 411.22 kilograms U-235

contained in 11,583.75 kilograms
uranium enriched to a maximum of
3.55 percent U=-235 in the form of
uranium hexafluoride

Applicant: Transnuclear, Inc.
Applicant Reference: 234 sp/1 78-189/01
Date of Application: July 11, 1978

Purpose of Export

This low-enriched uranium will be shipped to Reaktor
Brennelement Union GmbE (RBU), Hanau, The Federal Republic
of Germany, for conversion into uranium dioxide and fabri-
cation of fuel elements for the nuclear power reactor
Beznau II, located at Doettingen, Switzerland. One kilo-
gram of the material will be shipped to Nuclear Audit and
Testing Co. (NATCO) of Vienna, Virginia for testing. Ship-
ments cf the material are scheduled to begin in February
1979,

Beznau II is a 350 megawatt electric pressurized water
reactor, owned and operated by the Nordosishweizerische
Kraftwerke AC (NOK) of Baden, Switzerland. It began regular
commercial operation in March 1972.




SCHWEIZERISCHE BOTSCHAFT 2900 Cathedral Avenue N.W.

ENMBASSY OF SWITZERLAND WASHINGTON D.C. 20008,
* Telephone 462-1811/77

AMBASSADE DE SUISSE

+ 951,513 NOK - MR/ho August 21, 1978

Colonel Vance H. Hudgins

Director

Diviesion cof Pelitico-Military
Security Affairs

Office of Internationzl
Security Affairs

U.S. Department of Enerzy

Wasainzton, D.C. 20545

Re: Export License Application XSNM-134L

Dear Colonel Hudgins:
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a) The transfer of the material, as identified on the
license application, will be subject to allcf the
terms and conditions of the Agreement for Cooperation,
which entsred into force on August 8, 1966, as amended,
concerning the civil uses of atomic energy between the
Government of the United States and the Government of
Switzerland;

b) The ultimate consignee, the Nordostschweizerische Kraft-
werke AG,in Baden, is authorized by my Government to
receive and possess the material;

c) Physical security measures will be maintained with
respect to this material so as to provide, at a
minimum, a2 level of protection comparable to that
set fort: in IAEA INFCIRC/225/Revision 1.

Sincerely yours,

’519€¥ltl2t¥54H5 ZZT E;. f14;276%r

R.E. Mueller
Energy Counselor



DELEGATICin OF THE COMMISSION OF THE EUROPEAN COMMUNITIES

July 20, 1978
JM/mc

Mr. Vance H. Hudgins
Assistant Director for Politico-
Military Security Affairs
Division of International Security Affairs
Department of Energy
Washington, D.C. 20545

Subject: Transnuclear Inc. applicaticn RBU 234 SD/1
78-189/01 dated July 11, 1978 for Switzerland
XSNM01344

Dear Mr. Hudgins:

We certify that the material mentioned in this application,
namely 411.22 Kg of U-235 contained in 11583.75 Kg of U

plus 1.0 Kg of U containing .0355 Kg of U-235 and the transfer
of this material will be subject to all terms and conditions

of the Additional Agreement for Cooperation, dated July 25,
1960, as amended.

Further we certify that RBU, Hanau, West Germany, and NATCO,
Viernna, Virginia, for the sampling material only, as
intermediate consignees, are authorized by EURATOM to receive
and possess this material pursuant to the aforementioned
Agreement for Cooperation.

The material will be used in the RBU facilities for the
conversion of UF6 to U02 and for the manufacture of fuel for
the reactor Beznau II1. Upon completion of the fuel
fabrication, the material will be transferred to Switzerland.

Sincerely yours,

M/z’/zczw&

Fead of Delegation
cc: Mr. Robert Delabarre, State Department
Ms. Janice Dunn, NRC °° P 5
Ms. Vicki Matson, Transnuclear Inc.
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EXPORT LICENSE APPLICATION ANALYSIS

1 Applicable Agreement for Cooperation

The material covered by the export license applica-
tions is subject to all of the terms and conditions of the
Agreement for Cooperation Between the United States and
Switzerland as amended. This fact has been confirmed by
letters Zrom the Embassy of Switzerland, copies of which
follow the description of the transaction. The Agreement,
as amended, entered into force on August 8, 1966.

Switzerland has adhered to all provisions of this
agreement with the United States.

The intermediate transfer of low-enriched uranium to
the Federal Republic of Germany for conversion and for the
manufacture of fuel elements is subject to all of the terms
and conditions of the Additional Agreement for Cooperation
between the United States and the European Atomic Energy
Community (EURATOM), as amended. This was confirmed in a
letter from the Delegation of the Commission of the European
Communities, a copy of which is enclosed.

The European Atomic Energy Community has adhered to all
provisions of this agreement with the United States.



2. Extent to Which Export Criteria Are Met

A. Section 127 Criteria

As provided in Section 127 of the Atomic Energy Act,
the followina criteria govern exports for peaceful nuclear
uses from the United States of source material, special
nuclear material, prcduction or utilization facilities,
and any sensitive nuclear cechnology:

Criterion "1)

"IAEA safequards as required by Article "II(2) of the
Treaty will be applied with respect to any such material or
facilities proposed to be exported, to any such material or
facilities previously exported and subject to the applicable
Agreement for Cooperation, and to any special nuclear mate-
rial used in or produced through the use thereof."

Switzerland is a Party to the Treaty on the Non-
Proliferation of Nuclear Weapons and deposited i:s instru-
ment of ratification on March 9, 1977. Switzerland has
not yet concluded an NPT safeguards agreement with the IAEA
pursuant to INFCIRC/153. IAEA safeguards are applied in
Switzerland to all materials or facilities proposed to be
exported, as well as to any such material or facilities
previously exported puirsuant to the U.S.-Switzerland agiee-
ment for cooperation and to any (.S.-supplied speciai nu-
clear material used in or producec throuch the use t' zreof
under a trilateral U.S.-Switzerland-I?CA safequards aqree-
ment based on INFCIRC/66 Rev./2, which entered into force
on February 28, 1972.

Therefore, it is the Executive Branch view that cri-
terion (1) is met with respect to Switzerland.

Safequards in the European Community in~luding the
FRG were described fully in the Executive Branch analysis
for the FRG forwarded to the Commission in license appli-
cation No. XSNM-1241 on December 8, 1978. There has been
no material change in circumstances for the Community,
including the FRG, regarding criterion (1) since that sub-
mission.




Criterion (2)

"No such material, facilities, or sensitive nuclear
technology proposed to be exported or previously exported
and subject to the applicable Agreement for Cooperation,
and no special nuclear material produced through the use
of such materials, facilities, or sensitive nuclear tech-
nology, will be used for any nuclear explosive device or
for research on or development of any nuclear explosive
device."

As non-nuclear-weapons state (NNWS) party to the
Nuclear Non-Proliferation Treaty (NPT), Switzerland has
pledged not to develop nuclear explosive devices for any
purpose. This pledge applies to any material, facil-
ities and sensitive nuclear technology previously ex-
ported to Switzerland by the US and subject to the US-
Switzerland Agreement for Cooperation and to special nu-
clear material used in or produced through the use
thereof.

Since this pledge will apply to the proposed export
and to any special nuclear material produced through its
use, it is the view of the Executive Branch that cri-
terion (2) is met with respect to Switzerland.

Furopean Community, including FRG, commitments not
to use the proposed export, or any special nuclear mate-
rial produced through its use, for development of any
nuclear explosive device were discussed under Criterion
(2) in the Executive Branch analysis for license applica-
tion XSNM-1241 submitted December 8, 1978. There has
been no material change in circumstances regarding cri-
terion (2) for the Community including the FRG since that
submission.



Criterion (3)

"Adequate physical security measures will be maintained
with respect to such material or facilities proposed to be
exported and to any special nuclear material used in or pro-
duced through the use thereof. Following the effective date
of any regulations promulgated by the Commission pursuant to
Section 304(d) of the Nuclear Non-Proliferation Act of 1978,
physical security measures shall be deemed adequate if such
measures provide a level of protection eguivalent to that
required by the applicable regulations.”

It is the judgment of the Executive Branch that Switzer-
land and the FRG have established physical security measures
which, as a minimum, meet those recommended in the IAEA's
INFCIRC/225/Rev.]l, "The Physical Protection of Nuclear
Material”.

On August 7, 1978, U.S. Embassy Bern reported that com-
petent Swiss nuclear security authorities confirmed orally
that Swiss policy is to maintain a level of physical security
for nuclear activities which either meets or exceeds
INFCIRC/225/Rev 1 requirements.

Moreover, on November 16, 1978, the Swiss Federal De-
partment provided a note to U.S. Embassy, Bonn, which, inter
alia conveyed the following assurance: "Swiss policy pro-
vides for standards of physical protection for nuclezar power
plants above those in IAEA document INFCIRC/225/Rev 1, which
standards have been reached fr. power plants presently
operatioral. Nevertheless, improvements will be made on
site protective arrangements.”

In addit_on, Switzerland and the FRG also are members
f the Nuclear Suppliers Group and, as such, have agreed to
levels of protection consistent witih INFCIRC/225/Rev. 1, to
be ensured with respect to nuclear materials and eguipment
and facilitiee containing these materials, which are de-
tailed in transmission of the Nuclear Suppliers Guidelines
to the TAEA.

As reported to the Commission by Department of State
letter dated October 26, 1978, the Government of the Federal
Republic of Germany on October 17, 1978 provided the follow-
ing generic assurance in the form of an Aide Memoire to the
U.S. Embassy at Bonn:

"The Federal Government confirms it will -- as in the
past -- protect all deliveries of nuclear materials and
installations supplied by the United States as well as all



materials which are utilized or produced in connection with
the exploitation of these materials or installations by
physical safeguarding standards at least equalling those
published in IAEA INFCIRC/254. This physical safeguarding
will be carried out pursuant to the London guidelines.”

As the levels of protection called for in the Supplier
Guidelines were derived directly from INFCIRC/225/Revision 1
and were specifically designed to achieve levels of pro-
tertior consistent with the physical protection measures in
INFCIRC/225/Revision 1, it is the judgment of the Executive
Branch that this assurance meets the requirements set forth
by the Commission under 10 CFR Section 110.43, established
pursuant to Section 304(4) of the Nuclear Non-Proliferation
Act of 1978.

The Executive Branch concluded that the Swiss and
West German physical protection systems, equipment and pro-
cedures for the fixed site facilities, and the procedures
and egquipment for transportation security adequate to
physically prctect the material requested in these license
applications.

Therefore, it is the view of the Executive Branch that
criterion (3) is met.



Criterion (4)

"No such materials, facilities, or sensitive nuclear
technology proposed to be exported, and no special nuclear
material produced through the use of such material, will
be retransferred to the jurisdiction of any other nation
or group of nations unless the prior approval of the United
States is obtained for such retransfer. In addition to
other requirements of law, the United States may approve
such retransfer only if the nation or group of nations des-
ignated to receive such retransfer agrees that it shall be
subject to the conditions required by this secticn.”

Article IX A. (3) of the 1966 U.S. - Switzerland
Agreement for Cooperation, as amended in 1974, stipulates
that: "No material, including equipment and devices,
transferred to the Government of Switzerland or authorized
persons under its jurisdiction pursuant to this Agreement
or the superseded Agreement will be transferred to un-
authorized persons or beyond the jurisdiction of the Govern=
ment of Switzerland except as the Commission may agree to
such a transfer to the jurisdiction of another nation or
group of nations, and then only if, in the opinion of the
Commission, the transfer of the material is within the scope
of an Agreement for Cooperation between the Government of
the United States of America and the other nation or group
of nations."

Insofar as special nuclear material produced in these
reactors is concerned, Article VII Bis E. provides that:
"No special nuclear material produced through the use of
material ‘transferred to the Government of Switzerland or
to authorized persons under its jurisdiction, pursuant to
this Agreement or the superseded Agreement, will be trans-
ferred to the jurisdiction of any other nation or group of
nations, except as the Commission may agree to such a trans-
fer."”

These articles give the U.S. an unqualified approval
right over the retransfer of material from Switzerland sup-
plied by the U.S. or produced through the use of such mate-
rial and allow retransfers only if it is determined to be
within the scope of an agreement for cooperation with the
recipient country. This right would apply to irradiated
fuel because it contains U.S.-supplied material.

Therefcre, it is the Executive Branch view that, in
regard to U.S.-supplied material z:d material produced
through use of U.S. material, criterion (4) is met with re-
spect to Switzerland.




In regard to the Community including the FRG, U.S.
rights were described in the Executive Branch analysis
for license application XSNM-1241 submitted December 8,
1978. There has been no material change in circumstances
regarding criterion (4) for the Community, including the
FRG, since that submission.




Criterion (5)

"No such material proposed to be exported and no
special nuclear material produced throngh the use of such
material will be reprocessed, and no irradiated fuel ele-
ments containing such material removed from a reactor shall
be altered in form or content, unless the prior approval
of the United States is obtained for such reprocessing or
alteration."”

Article VII Bis C. of the U.S. Switzerland Agreement
for Cooperation provides that: "When any special nuclear
material received from the United States of America reguires
reprocessing, or any irradiated fuel elements containing
fuel material received from the United States of America are
toc be removed from a reactor and are to be altered in form
or content, such reprocessing or alteration shall be per-
formed in facilities acceptable to both Parties upon a
joint determination that the provisicns of Article X may be
effectively applied.”

As no joint determination under Article VII Bis C. can
be made without the agreement of the United States, and
since the facilities tc be used must be acceptable to the
U.S. as one of the Parties, it is the view of the Executive
Branch that criterion (5) is met with respect to Switzerland.

EURATOM is expressly exempted from Criterion (5) by
virtue of Section 126 (a)2 of the Act for a period of two
years from March 10, 1978, since the Department of State
notified the Nuclear Regulatory Commission on July 20, 1978,
that EURATOM has agreed to negotiations with the United
States as called for in Section 404(a) of the Nuclear Non-
Proliferation Act of 1978. However, this exemption in no
way derogates from the rights which the United States has
under the US-EURATOM Agreements for Cooperation.



Criterion (6)

"No such sensitive nuclear technology shall be ex-
ported unless the foregoing conditions shall be applied
to any nuclear material or equipment which is produced
or constructed under the jurisdicticn of the recipient
nation or group of nations by or through the use of any
such exported sensitive nuclear technology."”

The proposed exports do not involve the transfer
of sensitive nuclear technology. Criterion (6) is,
therefore, not applicable.




B. Section 128 Criterion

Section 128 a.(l) of the Atomic Eneragy Act estab-
lishes the following additional crite.ion: "As a con-
dition of continued United States export of source
material, special nuclear material, producticn or utili-
zation facilities, and any sensitive nuclear technology
to non-nuclear-weapon states, nc such export shall be
made unless IAEA safequards are maintained with respect
to all peaceful nuclear activities in, under the juris-
diction of, or carried out under the control of such
state at the time of the export."”

Switzerland is a Party to the NPT and, thus, has
agreed to accept IAEA safequards with respect toc all its
peaceful nuclear activities, All peaceful nuclear
activities of that country are currently subject to IAEA
safequards.

Therefore it is the Executive Branch view that this
criterion is met with respect to Switzerland.

All non-nuclear-weapon state members of the European
Community have agreed to accept IAEA safequarde on all
their nuclear activities.

Therefore it is the Executive Branch view that this
criterion is met with respect to the non-nuclear-weapon
member states of the Community.

As France and the United Kingdom are nuclear weapons
states, this criterion is not applicable to them.



3. Additional Factors

A. Safequards Implementation

The IAEA Secretariat has noted in its Special Safe-
guards Implementation Report that with regard to nuclear
material subject to IAEA safeguards, while some deficiencies
exist in the system, no diversion of a significant quantity
of nuclear material was detected in any of the 45 states in
which inspections were carried out. Although recognizing
the need to correct existing deficiencies in safequards im-
plemer “:tion, the Executive Branch has no reason to believe
that the IAEA Secretariat's report is not valid. 1In the
light of this and other factors associated with the proposed
export, the Executive Branch believes the framework of com-
mitments, assurances and safeguards is adeguate for the
purpose of this export.

B. Special Non-Proliferation and Other Foreign Policy
Considerations

None.




4. Inimicality Judgment

Based on review of the proposed export, it is the
judgment of the Executive Branch that the proposed export
will not be inimical to the common defense and security,
and that the license should pe issued.




