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UHITED STATES OF AMERICA
HNUCLEAR REGULATORY COISSIOH

BEFORE THE ATOHMIC SAFETY AND LICCHSING APPCAL BOARD

In the !atter of

THE TOLEDD EDISCH CTIPANY and

THE CLEVELAMD ELECTRIC JLLUNINATIE
COMPANY

(Davis-Bzsse .uc1an guar
Units l & 3)

NRC Docket o5, 50-346/
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THE CLEVELATD an CIRIC ILLUHLISL LIRS HRG Dacket 193, S0e44
CardrnyY, 27 AL. ) 50-441
(Perry '.c!eur Pouair Plant, )
Units 1 5 2) )
STAFF'S BLIES [N FESEGLSD TO THE LRLIR
OF THE ATUSLC SAFETY A0 LICEISTNG
K.L.":.-‘ - Yy e g . I A Coly £
e Sivke .,—- = s I-— AL ——_-_'—’.—- S
INTRODULTTA
Tais brief is filed by the NAC L7 aff 1o sesognss ta the Under 31
the Ateiic Safity and Li ensing Aspeal Doard, dates wouss 14, 1375,

concarning the brief filed by the City of Clevelend in susport of iis

llv A

loticea of Appeal and Exceptions” of July 24,

the role played by tha Special ilastar, and the rejyert of the Special
Mastar concerning claims of privilege asscriad 5y on2 applicant in tais
proceed1ng, the Cleveland 8lectric I1luninating Ce. (CEI)., The Scaff's
brief will address itself to those issues dB which the Appeal Board

requested views in its Order of August 14, 1975,

STATEMENT OF THE CASE

This proceeding invalves a prelicensing antitrust review pursuant

to Section 105¢ of the Atomic Cnergy Act of 1954, as amended, -Lonc rning

T/ 42 U.5.C. sa135(c). ' P@@Eﬂa
DRIGIEAL
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the Davis-Besse Nuclear Fower Station and the Perry Nuclecr Power

Plant, Units 1 & 2.

On September 16, 1974 a hearing was neld ot which the Licensing
Board heard argurents with respoct to numerous objacticns thet had

been raised concarning docuwentary discovery. On October 11, 1974,

the Board issucd its Order on Objactions to Intzrrogeterics ond
Document Pejuests in which the Board dircciad zach party H0 &ssorizd
a privilenz as a ground for witiholding any oocumenl frow discevery

to identify eacn such docuwiznt as ftolic.s:

The documsni shall te idantifiad 5, tn, Bersent’s
pregaring the asgueant, vacipient Suejoet Liar
of the dosiiondy siw wnd Lriof sStale oal of Lo 28835

for asserling privilega, 2/

Durinj the course of discovery a disputa zross as to cartain

documents whicn CCI claivad were privilegad dnd sccordin:ly witnhsl

In order to resolve the dispute the Licensing Toard witlh the agrac

of all the parties on Na2cenber 12, 1873, appointed a Spocial Hastar -

To examine, in camara, all cocuymonts claimed o e
within tha atior ’/—'11..t or atiorney~uwori [rcdut

privilege, and to dateruine wnether or not such claim
of priviloge 15 sustainod... The zhove is accorplishned
with the e\nrccs agrecrent of the porties to bhe bhound
by determinations of the Masier. ’nis was discussad

and agrn=d upon curing 3 tclephone conforence call on
December G, 1974 with the Craimman of this Loerd. 3/

rder on iojections to Intaerrogatories and Document Roquests,
October 11, 1974, p. 47.

3/ Order appointing Marsha]l E, Miller, Master, Dacenmber 10, 1974,

e PO
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On June 19, 1975, the Special Master issued his Report contcining

his rulings on CEl's claims of privilege.

Claiming, 1nter alia, that the Master had grantecd privilege te
documents with respect to which CEI iiad waived their clairs of privi-
lege and had h2ld othier documents privilegad ca grounds otner than
those expressly asserted by CEI for lhose docurznts, the City and tno
Department of Justice raguested Licenzing Bouwrd ravicw of the Speceiad

ne City also asserte

().

2 L
Master's rulings.~

the parties to 52 sound Uy the Special Master's detarmin~ilions >
intended to pracluda rovizw only Ly the Licensing Doard wndd wis never
5/

intendad to constitute a waivaer of revies by the aAppeal Doavds = The

Licensing Board decidad thal the periies ware Lowd by Ui agqioz

but indicated that the Spacial Tlaster would reconsica § rulings &4
3 2 4 / A "

oral arguuants by the intorested partias, = Afier oral argunzal on

June 30, 1375, the Special i‘aster,a2lso on Juns 22, 19

bulk of nis prior findings. 5

—

4/ inutes of Confarance Call with Board Chairman on June 24, 1975, ». 2.
5/ See Note 3, supra,

6/ See Note 4, supra,

7/ Conference Call of June 25, 1975,

8/ Transcript of Hearing on June 30, 1975, pp. 81-36. See Ruport
of Special Master of July 29, 19/:.
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A. THE SPECIAL MASTER ERRED IN FINDING DOCUMELTS PRIVILZIGED

_AND NOT SUBJECT TO DISCOVERY il GROLIDS OTHER THAN
ASSERTED BY THE PARTY CLAINING THD PRIVILEGE . .
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FOR DOCUMENTS FCR WHICH CEI WAS UIKAZLE TO PROVE TiE

THE RECIPIENTS, THE DISTRIBUTEES OR THE ADDRESSLES .
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On July 8, 1975, the City and the Departuent of Justice filed

motions requesting the Licensing Doard to certify t3 the /Appeal lJuard

July 28, 1975, the City filed a Notice of Appcal and Excentiuns to
the Appeal Doard. After recefving the City's brief in suuport of its
fiotice of Appcal and Exc:pciéns, Ehc Anpeal Doard, by Orocr of
nagust 14, 1975, requesied, infer niis, the pacties to facluds in
their ansvering briefs a discussicn of the guesticn of whether tho
Appeal Board should dirzact certificatiosn of the question of the
validity of the eole piayed by the Sracial Mxster. On Aurt 27,
1975, the Liccnsing Doard denied the Depertruni of Justicy®s e

SJov certification.

9/ City of Clevaicnd's liotion for Certificatica of Shecial Mast
jacision, »s Supnlasiniad 1Y f Priviloge to the /Atomic
. . ' e . L . » .
Safety and Licinsiag ~npeal Toard; Ustien Tor Cortificaticn to
tha Atcmic Safety and Licensing /oozal Board of an Novzal of the
Special Haster's Findings cof Priviizge.

’

1
Y 0

10/ Ruling of tha Board i
For Certification of S

i Respect to City of Claveland's Motion

gcial Hastar's Dacision on Claim of Privi-

® T3 o+

: PO0OR
ORIGIl
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STATEMENT OF THE ISSUES AS SCT FORTH 8Y Tilf APPEAL BOARD

(1) Wnether the Atomic Safety and Licensing ﬁpﬁaa Bgard should
direct the Atomic Safety and Licensing Board to certify to the ‘nueal
Board tie quastion of the validity -f the role played by the Sonsizl

Master,

(3} ihether the Licinsing Reard shiould traal 1h3 Jpleiat IMistar’s
Raport 85 a recousandation ooly and 2ntortain Chjacticns $hzrois

(4) Vhethor the Anpzel Foard siould direct ceriificiiion of ihe
merits of the Sprcial tister's ruling

(8) .Muether tha Spacici inster's rulings were correch conierning:

(a) .Wiether the Spucial Vastar erved dn fiading docunzols
privilegad and not subject te discovary on grounds olacr
than those asserted by the party clziming tha privilecs,

(b) Whother the Special Master errad in sustaining claivs of
privilega for docunsats for uhich CEI was unable to prove Lhe

authors, the recipiznts, the distributdes, or the addrassees.

ARGUITNT

1. THC ROLE OF THE SPECIAL MASTER I THIS PROCLEDING WAS VALID
AND THE ATOMIC SAFETY AND LICENSING APPEAL [DOSRD SHOULD TWOT
DIRECT THE ATOMIC SASETY AND LICENSING BOARD TO CERTIFY TO

THE APPEAL BOARD THE QUISTION OF THE VALIDITY OFW

PLAYED BY THE SPECIAL MASTER.
(:)\SU‘}(E%‘EK§ll:&
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It is clear that the Appeal Board has the authcrity under
10 CFR Sections 2.718(i) and 2.735(b) of the Rules of Practice, to

direct the Licensing Board to ~ertify issues to the Apneal Board
*

for its determination. In tho Matter of Public Sorvice Co, of ilaw Hamo-

shire (Seabrook Station, Units 1 and 2) (hereinaftsr S2abrook), -~
However, it is the Staff's positicn thrt the anpoint -:nt of the Suzcial
. . . -

! a4 s o ~ e Y a3 = vttt Y-~ i -
Master to review (he documents claimed to be privilzge-d by CLI was cone

- L s S ki E L e S T ‘-
sistent 2ith the duiegation of avthority fo the

c - - ey i .« 1y ¢ Py -~ i i oad b e
The AEC Hanuxl provides thzt ", ..the dalesited avthinrity o

L] . S © N e e T P - Iy~ s ST S $ » - i " -
Safety and Licansing LDozvds mzv not be further redsleasied,” =4 Ti

< . - T ¥ praba. 4 3§ RO 1 Ae ivd & r cgl R 2 = $ : - s T g ean !
QULIDrI LY 02 12gaind L2 LHY LIS2naing Leldie i35 5051 7uria In he Lolng 2 R
n, £ = E Y Ath o oLeg Tig bhasin ~ 3 . a4 ) o
Rules of Practice af 10 022,718, Uncoae Lids S on the. Ligs

oy

Coard is rospcﬁsib?e for the conduct of this nearing, Including, f.ar
Elii» the authoriiy to reouixte the course of tihe hosripg and Lhe coduch
of the participints. To thiz end the Commissien's Dules pravide that

the parties may among other things stipulate as to the procedure to be

followed in the proceeding. 10 CFR §2.752, —=

f Y17 ACRS=Z7T, WRCI-75/5 478, +a2 (May 19, 1975),
| 12/ Chapter 0106, Section 034, o

13/ "[Tlhe parties may stipulate in writing...or orally during tha hearing,

| any relevant fact.... Tne parties may also stipulate as to the pie-
cedure to be falluwed in tha proceeding, Such stipulations mav, on
motion of all parties, be recognized by the presiding officer to govern
the conduct of the proceeding.”

; . POOR
QRIBINAL
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The Staff notes that the utilization of a Special Master by a
Licensing Board to handle prehearing discovery aisputes is not & nza
or novel innovation in NRC antitrust licensing preczndings. The
14/

Licensing Board ir Duke successfully utilized tne services o a

Special Master to handle prehearing discavery problens. Tne Spocial
Master in the Dute macter relieved tha Lisensing Board of the tas

viad

of reviewing prencaring d¢iscevery dissutas and in Staif's opinicn en-
pedited the licensing process.

Tiie services of a Shecial Haster to handle protrial discovery

matters has @180 beun suscessiaily u ved by the Tourts In CRLpIL
-~ - ‘n C - -
antitrust matters, For exs . in Firat o - ~ $rig o
, D2 T R ISR TR 1 e T !
) .l i 'l‘i- e - PR e T - k »; i - B yeih . § s apsae = !
Toua=111inots Gos @nd Sioebyig Cu.,, -~ an ToTian. 10%, Srou e Qa1 ash ehd
SO AT 2 e R R LT

- - .

injuactiva relief Urought under the Sheruan Act 2gzinst Lew utiticies
and an unincorporated ssaciaticn on the grounds thatl
acted fn prevent the issvance.of cortain constructiu nzroits. Early in
discovery the trial judge appoiuted a master Lo examing tae vwlumss of
evidence that vere being sutmittad by the parties and crderec ihat tne
master hear the entire case and make such rulings, fihcings of fact, and

conclusions of law as necessary and report them to the court.-l-
-

T4/ In _the “atter o ':\_‘_QF: or Comnany (Ocones Units 1, 2 & 3 and MeGuire
Units 1 and 2) vocket has. Ui-7694, 80-27 [1, 502377, 50=365\ and
50-370A. Prcheuvlng Order ilusber 8 (Dated October 25, 1972)(lssue

involved attorney-client privilege).
15/ 245 F.2d 613 (8th Cir.), cert. denicd, 355 U.S. 871 (1957).

16/ 1d. at 626, : PU@B
- ORIGIAL
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Circuit held that there was an obvious possibility of oppression

and hardship unless discovery proceedings were cexpeditiously and
continually supervised by a master, and thercfore the appointrent

was appropriate. 1y

Accordinaly, the Staff submits: (1) there is no confiict between

. - .
the procedure cmployed by the Licenzing Board and the /EC ilanual,

(2) the stipulation was agreed to by all parties and (3) the Licersing
Board properly exerciced its authority in appointing a Special laster

pursuanl to the stipulaticn of the parties,




e

II. THE LICENSING BOARD SHOULD TREAT THE SPECIAL MASTER'S RCPOR

AS A RECOMMCNDATION CilLY.

As discussed above in Part II, the HRC Staff believes that the

Licensing Board did not err in 2ppointing the Special Master end ruling

that his report .:as binding con the parties. 'Jwever, in view of the

. . . = o & : &
nature of the objjections by the City and th cpartient concerning the

findings of the Spacial Master, (See FartlV, infr. ) the misundovstandiy
of the parties & to the m2aning of "the agroement”, & and thie fact
that in the absence of the siipulation to refer the priviloge claims T
the Special Master the Liceznsing Board vould have had the sole res ':.4-
fbility to rule on the privilege claiws, the Staff Lziieves thal tie

Licensing Boarcd should review tne Special Haster's Raparts, treany

ay
them as recommgndaticns only. 12/

T e
i L«

The Staff has argued that the role of the Specia

'v"?r\l-
- e .

»

Assuming arguendo that the Appeal Board rules that it was nof
believes, that the Licensing Board should independently revicu

tested documents.

18/ Sce Hotes 3 and &, supra.

19/ The Staff Lelieves that any suggestion that the members of the
Licensing Board should not be exposed to documents wiich ultimutely
are protected from discovery through application of privilege is
unnecessary. In all trials without a jury, the judge is considered
able to exclude evidence before hiin and yet render a fair decision
unaffected by the known but excluded evidence. The members of the

Licensing Board are no less able.

POOR
DRIGINAL
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THE APPEAL BOARD SHCULD
OF THE SPECIAL MASTER'S

MOT DIRECT CERTIFICATION OF THE HERITS
RULINGS '

The Staff believes that any consideraticn ncw by the Jppeal Board

of the merits of the Special Master's rulings would be premature. The

N/
Licensing Board is respensitle for ruiing on matters of evidence, gi’end

should-have the eppertunity to issue its rulings. In short, Staff

asserts that the issue of the merits of the Special laster's rulings

are not ripe for appellate review at this tire
IV. THE SPECIAL MASTCR TRRED AS A 1TER OF LAY
A. THE SPECIAL FASIER ERRZD 1M FinDIlG PACUHTHTS PRIVILESED
AND HOY SUBJECT 10 DISCOVERY Ch GRCUNDS OTHER THAL THOSE
ASSEBTED BY THE PARTY CLALIING THT PRIVILEGCT

CEI has claimed that numerous documents sought in dis

Ccove Y
o ¥

L) Gl e

privileged and thus not discoverable, For the purpose of this bricf

LwQ

Y 2 b s
il v

categories of such documents will be considered: (1) those docun

claimed by CEI to be protected cnly by

ot

he attorney-client privil , and

ege
(2) those docusents claimad by CEI to be privileged only by virtun of
the work product rule. Certain documents claimed by CEI to be protected
only by the attorney-c!iegk privilege were found by the Master to Le

privileged under the work product rule. Certain documents claimed by

Raao
TR

CEl to be protected only by the work product rule were found by the ter

to be privileged under the atterney-client privilege.

20710 CFR S ZTTOTET . [?)(ﬁ}(ﬂ}{%}
DRIGINIAL
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Both the attorney-client privilege and:
product” privilege are available to parties
the Nuclear Regulatory Conmission. Section

of Practice specifically excepts privilagad

of discovery. 2 And Section 2.740(1){2) provides fo

. . St b
disclosure during discovery of the attcriey’

the atterney's "work
in proceadings before
2.740(b) (1) of the Rules

. a0 g F4 g e -
patters from the scope

-
T
=3
o
o
o
('
ot
]
O
o
h

e work 'nraduct. ==

It is well establishad that the aticrney-clicns privilege cen e

b

claimad only by the client, == and Caa 52 cons i v

.
4 ¢ : ] .
assoerted. Z_/ Furthzrmore, the client nas the burdcn €

2/ 1t is cle

existenca of the privilege,

attorney-client privilegs «han it failed to

Having failed Lo spocifica1ly sssert the atton

claiming it for other ducuiants, CEl cannot

ey T3 aYlu ot mnpd : e
>""")'1"'"|.' osnPl e 1es

s 3 3 Eana T4 o
no: claim its banzitl. ne

rivileqge is "personal” to CEI, and the Special Haster cannot find it
3

on behalf of CEIL.

27/ 10 CrR 82./+0(0)(1).
/ 10 CFR §2.742(b)(2).

23/ 8 Wignmore, Evidance §23271, at 629 (kicha

ugntzn rev. 1901).

24/ Hagida v. Continental Lan Co., 12 F.R.D. 74, 77 (S.D.N.Y, 1951)
~ Beld that the intent to waive may be e§prcssed by an "cmission to

speak and act.”

25/ International Panar Co, v. Fireboard Corp., 63 F.R.D, €8,

o -J 1

.

0. Del. 1974); rcieice v. Ui Torviers Joint Venturas, 22 F.R.D.

14 (E.D. Pa. 1958).
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The Special Master also found that certain documents claired by
CEIl to be protected from discovery uncer the attorney-client privilege
were not so protected but were within the work product doctrine and s¢

not discoverable for that reason. For the reasons noted below it is

submitted that the Special master's protection of the docurznts on the

.
ground of vork prﬂc ict not asserted by CEI wds ervoncous.

1 Yo

Wnen CEI assurted orly tnhe attorncy-client privilege ith rosps t

to one category of docurznis and the wort product rule with raspzct Lo
a diffarent sategory, the only ressonable inforence is that (E] wes not
claiming protaction under both the verk proc et end the atlorngy-cliont
doctrine. Swurely, LC1 ccnld nave & arted both wrivileges. But CI
deliberately chicse not to asterd beth, end therciore shouls o cld ¢
have waived the unassertad verx procuc rule with resnect Lo LS cete

of documents.

B. THE SPECIAL MASTER ERRED IN SU ISTALHING CLAINS OF PRIVIL

o apg.no -y

FOR DOCUMENTS FOR WHICH CCI HAS UNABLE 10 | THE AUTHE
THE RECIPIENTS, TiZ JISTRIDUTEES OR THE ADDRESSLLS

TR

The party asserting a privilege to withhold a document firom

discovery has the burden oF showing the existencn of the privilege witn

respect to that particular document. - 26/ Thus the party asserting that

&/ Id.

POOR

DRIGIRIAL
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the attcrney-client privilege protects a docuwant from discovery must

show tnat the document was a confidential cormunicalion by that party

as a client to his attorney for a purpese of recciving profussienal

legal servicas. gy An

ment under the work oroduct doctrine «s erbodied in §2.740(L)

. e o
the Rules f Practice musti establish that tHe deci

the mental impressions, leg:l theeriss, ¢ancliusiz

party's attorney concerning the proc:=ding, or was p

pation of or for & hearing. 8/

CEI has boen unable to fdzotify the authors of

clained by it to be privilesad, Thus with resrccy O

it is not kntun whether they uere writien Uy cither
attorney. That being so, it is hard to see hew such
praotected undor githzr the attorney-client privilace
duct rule. 2/ st
specifically identify the author oi a docurant, that

coverable,

d the party asseriing the protection of 2 docu-

s

(2) of

rant will disciose

cr painic s of ther
s Jye ! PR T

I T
gparzd in entici-

rmet %y I o S I & 7
[ M vl GO =t ed
S P P N

Y - -
$ v o -
LS G ar Lie

raff's position therefore is that wion Chl cannot

277 See © Wigmere, cvidence (lMchaughton od. 1961) 82232 at 354,

28/ 10 CFR 32,.740(5)(2). »

29/ The case of latta v. ﬁgggg, 392 F.2d 686 (1
particularly pertinent with respect to cor'
when the autiior of the docuw;nt is admiticc

Oth Cir. 1968) is
s work nrodu»t clainm
dly wakncwn, In that

case documents were claimed to be authorsd by the client's attornoys,
but were hela by the court not protected from discovery because the
client could not identify which perticular attorney was the author.

1d. at 633-94.

POOR
DRIGIRIAL
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Similarly, CEI has been unable to identify the persons to whom
certain other docurents were distributed. The Stafi believes that
this fact alone, like unknoun authorship alone, should be sufficient

to render the docurants discoveriole.

COnLLUSION

-~ -

Accordingly, the Staff subnits that:

{1) The Atomic Safety :vd Lizensing Apped) Deuard shauld not
dircct the Atomic Safety and Licen.ing Touid Lo cerciy to the Noocai

J 3 <

Board thit cuestion of the validity of the role playee by the Spuciel
Haster.

(2) The role-of the Spacial Mister wes valid.

(3) The Licensing Doard should treat the Spacial jlaster's “ont o
as a recommendation only.

(4) The Appeal Board should not direct cortification of the 'arits
of the Special Master's “ings,

(5)° The Special Master's rulings were incorrect as a matter of law,

-
(a) The Special Moster erred in finding documents
privileged and not subject to discovery on grounds

other than those asserted by the party claiming the

"= POOR
ORIBINAL



N p— IJ“"

R T a—

-15-

(b) The Special Master erred in sustaining claims of
privilege for documents for which CCI was unable
to prove the authors, the recipients, the distri-

hutees, or the addressces.

Respectfully suluitted,

. .
. e sy R —— =
. 1350 r‘. LL"J‘/, s
Counsel for L°C Staff

Dated &t Bethesda, Maryland
this 12th day of Septaewdzr 1975,
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