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December 1, 1975

UNITED STATES OF AMERICA
NUCLEAR REGUIATORY COMMISSION

Before the Atomic Safety and Licensing Board

In the Matter of )
)

THE TOLEDO EDISON COMPANY and ).

THE CLEVELAND ELECTRIC ILLUMINATING ) Docket No. 50-346A
COMPANY )

(Davis-Besse Nuclear Power Station, )-

Unit 1) )
)

THE CLEVELAND ELECTRIC ILLUMINATING )
COMPANY, ET AL. ) Docket Nos. 50-440A

(Perry Nuclear Power Plant, ) 50-441A
Units 1 and 2) )

)
THE TOLEDO EDISON COMPANY, ET AL. )
(Davis-Besse Nuclear Power Station, ) Docket Nos. 50-500A

Units 2 and 3) ) 50-501A

PREHEARING FACT BRIEF OF THE
TOLEDO EDISON COMPANY

A. Introduction

The Toledo Edison Company (" Toledo Edison") is sub-

mitting this separate prehearing fact brief to present a short

statement dealing with: (1) the growth and development of -

'

Toledo Edison; and (2) the specific charges of anticompetitive

conduct alleged against Toledo Edison by the Department of,

Justice (" Department" ) , the NRC Staff (" Staff"), and the City

of Cleveland (" Cleveland") . With respect. to the legal issues

involved in this proceeding and the allegations directed against

. the Central' Area Power Coordination Group ("CAPCO") generally,

- Toledo Edison fully supports and hereby incorporates the posi-

tions taken in the "Prehearing Brief for the Applicants."

- - - - . . . _ . - . .. . -.- -
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; B. The Growth and Development of the
Toledo Edison Company is the Result
of Natural Economic Forces.

1. Early History
.

Around 1890, a Toledo lawyer, Albion E. Lang, and
,

two Chicago financiers, Norman B. Ream and William E. Hale,-

joined together to give impetus to the new and emergent elec-
.

,trical business. Even at this early date the inefficiencies

resulting from the multiplicity of separate transit and

electrical systems in and around Toledo were well recognized.

Thus, in 1896 these gentlemen were able to acquire, for the

purpose of consolidation, an electric company and severcl

horsecar lines. The new company was called the Toledo Consol-

idated Street Railway Company (" Consolidated") . With the

additional pcwer produced by the newly constructed Water Street

electric station, the electrification of Consolidated's car

lines commenced. At that time, a three-wire system of electric

distribution, licensed by Thomas Edison, was utilized. The

license from Thomas Edison carried with it permission to use

,
the inventor's name in the licensee's corporate title, and

made possible the use of the name Toledo Edison in later years.
.

By the turn of the century, the development of the

interurban industry had produced a profound effect on Toledo-

area utilities. In 1901 one of the large interurban syndicates,
~

the Lake Shore Electric Railway connecting Cleveland with Toledo,

-

. ._ _ -
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Detroit, and intermediate points, acquired Lang's system and

organized the Toledo Railways and Light Company (" Rail-Light").

In 1907, Rail-Light absorbed a gas and electric company; how-

ever, the gas properties were subsequently disposed. Thereafter,

in 1912 the Cities Service Company owned by Henry L. Doherty

acquired Rail-Light.i

By 1921, the electric business had grown so large

that the Rail-Light management decided to separate its trans-

portation and electric operations. The Community Traction Com-

pany was organized to operate the streetcar business, and the

name of Rail-Light, which retained the electric business, was

changed to "The Toledo Edison Company."

In the years that followed, the growth of Toledo

Edison reflected the decline of the interurban industry, for

as interurban lines were abandoned, Toledo Edison acquired their

electric distribution properties within the Toledo area. Al-

though several small municipal electric systems, as well as

some privately-owned electric companies, became a part of Toledo

Edison, its general service area has not changed appreciably
,

since 1938. The growth that has occurred in the succeeding
'

years is primarily attributable to an increase in customer de-

' mand as opposed to an increase in geographical service area.

2. Decision to join CAPCO

In November 1964, when the original CAPCO arrangement

was executed, Toledo Edison believed that the arrangement was

|

|

--

__ ___
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responsive to its particular needs. As then constituted, CAPCO

was a loosely-knit voluntary coordination arrangement the pri-

mary purpose of which, as set forth in Article I, was to "* * *

seek and realize all benefits practicable to be effected through

coordination in the operation and development of their respective
'

generating and transmission systems." (Buckeye Power Delivery

Agreement at 3).

The great Northeast power failure of November 9, 1965,

resulted in a dramatic increase in public concern over system

reliability. In response to this, American Electric Power (" AEP") ,

a dominant force in the original CAPCO arrangement, insisted that

! CAPCO address itself solely to the assurance of reliability. This

resulted in the organization of the East Central Area Reliability

Coordination Agreement ("ECAR") in 1967, which was devoted solely

to reliability and which included all the original CAPCO members,

and others. However, the signatories to the present CAPCO agree-

ment were still in need of a coordinating group to achieve econo-

mies of scale as well ac reliability, whereas the other members

of the original CAPCO group had already formed such groups; these
,,

included AEP, the Allegheny-system, the Michigan pool, the Indiana
.

'

pool, and the CCD pool. Accordingly, a new CAPCO group was

formed (consisting of Applicants who retained the old CAPCO name).

They entered into a Memorandum of Understanding which provided

for the construction of large jointly-owned generating units

|

| (which they could not separately afford) and necessary transmission

|

f

. . . . - .-. - . .- -
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facilities. The goal was to provide adequate rcserves to insure

reliability and to achieve economies of scale.

C. Requests to Join CAPCO

One of the allegations directed against Toledo Edison,

is that it refused the Borough of Pitcairn's request for member-

ship in the CAPCO pool, thereby denying Pitcairn access to the

benefits of coordinated operation and development.

The facts surrounding this situation have, however,

been completely distorted. Contemporaneously with its request

for membership in CAPCO, Pitcairn, with a load of only a few

megawatts, was attempting to get supplemental power from the

Duquesne Light Company ("Duquesne"). As part of its strategy,

Pitcairn's counsel wrote a form letter to the chief execut "ea

of each CAPCO company requesting membership. In response, Toledo

Edison advised that it was of the opinion that it would be wholly

impracticable for an operation the size of Pitcairn to participate

in CAPCO. Thereafter, on February 29, 1968, Pitcairn's counsel,
,

Mr. McCabe, wrote a letter to Mr. John K. Davis, former President

of Toledo Edison, in which he stated:
.

I have discussed the matter of the
Borough of Pitcairn membership in the
CAPCO power pool with the Duquesne
Light Company on a preliminary basis,
and feel that the most beneficial ap-
proach would be to complete my dis-
cussions with them before imposing
upon your time. . [ emphasis added]

~

. -- - . -_. , . - _ - _ - . ._. - .-.
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After what were apparently unsuccessful negotiations with Duquesne,

Mr. McCabe, contrary to his stated intention, did not contact

Toledo Edison to pursue the matter further, but instead commenced

an antitrust action against Duquense in federal court. Subse-

quently, he filed with the Federal Power Commission ("FPC") an

- application pursuant to Section 202(b), 16 U.S.C. S824a(b) , and

t'he matter was finally resolved. Accordingly, it is clear that

Toledo Edison never, by implication or otherwise, refused member-

ship in CAPCO to Pitcairn; Toledo Edison simply did not have an

opportunity to discuss the matter with Pitcairn.

Toledo Edison would like to remind this Licensing

Board that Applicants' proposed license conditions, e.lready on

file with the Board (and attached to the "Prehearing Brief for

the Applicants" as Exhibit A), provide a broad range of benefits

to those electric entities who chose to take advantage of them.

To date, Toledo Edison has not received a singla request from

any municipal electric system, or for that matte) from anyone,

requesting participation in, or access to, the nuclear power

units being licensed in this proceeding. In light of Toledo
.

Edison's willingness to provide eccess to nuclear power, and the

failure of any electric entity to see' such access, it is indeed

anomalous that our adversaries in this proceeding rest their

allegations of exclusionary conduct on half-hearted requ 3ts,

like that by Pitcairn.

__



_ _ _______ ________

~7- -

D. Toledo Edison's Contractual Obligations

Some of the contractual obligations of Toledo Edison

have been challenged in this proceeding as anticompetitive. It

is only by means of the various contracts Toledo Edison enters

into that it is able to carry on the business of a public utility.
In all cases the challenged contracts have been filed with and

approved by the appropriate regulatory agency. As the "Prehearing

Brief for the Applicants" makes quite clear, from a purely legal
.

standpoint, such contracts cannot be found to be inconsistent

with the antitrust laws without first making sure that the regu-
latory policies underlying those contractual obligations are
afforded full weight. Furthermore, as a. factual matter, Toledo

Edison will demonstrate at the hearing that the allegations are
.. without support.

1. Rate Policy

The Department claims that by designing the rates it

charges to municipal wholesale customers to be equal to or less

than the rates applicable to large industrial customers, Toledo

Edison has eliminated the ability of its municipal customers to
compete for industrial loads.

Toledo Edison acknowledges that it han generally

attempted to equalize the rates in question, but only because
'

such a policy is lawful, reasonable, and has no anticompetitive

purpose or effect. As Toledo Edison will demonstrate, its
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currently approved rates for municipal and industrial customers

are not the same, but, in fact, the industrial rates are sub-

stantially higher. Moreover, Toledo Edison will show that even

if the rates in question were equalized, the competitive position

of its municipal customers vis-a-vis Toledo Edison would not be

damaged. Its municipal customers have in the past, are presently,e

and assuredly will continue in the future to actively and success-

fully compete for industrial loads.

The charge completely ignores the fact that all of
.

Toledo Edison's wholesale or retail rates must be approved by

either the FPC or the Public Utilities Commission of Ohio, which

bodies are charged with the responsibili.:y for insuring that its

rates are reasonable and just. Whatever difference there is

among rates charged to different classes of :ustomers has its

genesis in the different costs to provide the particular class

of service.

2. Buckeye Agreement

It is also charged that Toledo Edison, all other

- investor-owned utilities in the State of Ohio (except the Cleveland

,

Electric Illuminating Company which had no electric cooperatives

within its general service area and Ohio Edison Company which gives

effect to the objectives of the contract indirectly) , and Buckeye

Power, Inc. ("Duckeye") , are parties to an agreement which is it-
.

self anticompetitive in nature, or has been enforced in a manner

inconsistent with the antitrust laws.

.
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The purpose of this agreement was to enable Buckeye,

which is an organization owned by all of Ohio's distributing
cooperatives, to build a large generating unit and provide for

transmission of this power to its member cooperatives by wheel-
*

ing the power over the lines of the investor-owned companies,

.
thus saving the great cost of a separate transmission system.

The antitrust question presented herein arises from

a provision in the agreement requiring observance of the Ohio

antipirating statute, Ohio Revised Code Section 4905.261. This

section prohibits a utility from serving a customer presently
being served by another, unless and until such customer first

disconnects from the former for a period af ninety consecutive

day's prior to taking service from another utility, including a
cooperative. The reasons for the inclusion of this provision in

the agreement were well founded, since not only was this required

by state law, but, moreover, the utilities providing wheeling ser-,

vices were entitled to some assurance that an agreement for the

benefit of the cooperatives would not be turned into an instrument

for taking the municipal customers of the private companies.

Toledo Edison denies that the challenged provisions

[ are either unlawful or anticompetitive. In this regard, it should

be noted that when the Power Delivery Agreement was submitted to,

!

j the FPC, an objection was made to the antipirating clause by cer-
|

tain public power interests; whereupon it was submitted for clearance'

under the antitrust business review procedure provided for by the

.

_ - . e
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Department of Justice. On December 19, 1967, the Department

approved the antipirating clause in a letter to Richard M. Dicke,
counsel for the Ohio Power Company (" Ohio Power") , on the basis

that, as used in Ohio Revised Code Section 4905.261, the term

" consumer" applied to any customer whether served at wholesale
.

or retail. Although the Department reserved the right to "re-

consider" the issue, if subsequently there was a differing judicial

interpretation, Toleco Edison knows of no such determination.

Indeed, the only relevant judicial pronouncement, although not

exactly on point, holds that the term " consumer" includes an

operator of a shopping center when he resells electric power to

his tenants. Shopping Centers v. P.U.C.O., 3 Ohio St. 2d 1,

208 N.E. 2d 923 ',1965). In addition, Toledo Edison will demon-

strate at the hearing that it has never enforced this agreement

in any manner inconsistent with the antitrust laws.

3. Wholesale Contracts

1

Both the Staff and the Department allege that Toledo

Edison is a party to certain wholesale contracts which are anti-

competitive in nature. Toledo Edison acknowledges that certain

bilateral agreements contain voluntarily accepted provisions ,

which could, if rigidly adhered to, limit the municipality and

|
Toledo Edison itself, from distributing power under certain cir-

cumstances. However, Toledo Edison will demonstrate that neither

party has rigidly enforced those provisions. As a result, those

provisions have not in fact damaged the competitive position of

,-
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i

any municipality, and hence have not produced any anticompetitive
!

effects.
,

|

Moreover, as an outgrowth of a recently concluded FPC

case, Docket No. E-7929, there are now in effect two general rate

tariffs which do not contain such provisions. As of this date,

these tariffs already apply to Toledo Edison's principal munici-
'

pal customers (Bowling Green, Bryan, Montpelier, Napoleon, Pem-

berville and Woodville) and will take the place of the remaining

municipal contracts as they expire -- the latest terminating on

December 28, 1976. Thus, even should this Licensing Board find

that some of the contracts were suspect, which Toledo Edison

believes is not the case, the issue has already been litigated

before the FPC and the new FPC tariffs already provide the neces-

sary remedy.

E. Alleged Territorial Allocation

The Department and the Staff both allege that Toledo

Edison is a party to an understanding or agreement with the Con-

sumers Power Company whereby each has agreed not to serve poten-

tial customers in the general service area of the other. The

Department, in addition, claims that the agreement or understand-
'

ing has prevented the Southeastern Michigan Electric Cooperative

(" Southeastern") from obtaining power at wholesale from Toledo

Edison.

Toledo Edison denies that it was, or is, a party to any

such understanding or agreement. This allegation is merely an

-_ - -
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attempt to resurrect an issue which was raised, and lost, in the

consumers proceeding (Consumers Power Company (Midland Plant,
,

'

Units 1 and 2), Docket Nos. 50-329A and 50-330A). While Toledo

Edison was not a party to the Consumers proceeding, under the

long-recognized doctrine of Bernhard v. Bank of America, 19 Cal.

2d 807, 122 P.2d 892 (1942), Toledo Edison may make defensive use

; of the decision in Consumers to collaterally estop the government
'

1

-- in the present proceeding the Department of Justice and the NRC

Staff -- from relitigating the issue before this Licensing Board.

;

.

Moreover, Toledo Edison is convinced, based upon the

barren discovery efforts of the opposition and the testimony

i elicited during the course of numerous depositions, that the sole

basis for these charges is the field reports of two Rural Elec-
,

trification Administration representatives purporting to describe,

the events of a meeting which took place in February, 1966. As

the deposition interrogation made clear, there is na merit what-

soever to those reports.

While Toledo Edison acknowledges that it has on several

i occasions declined to serve that portion of Southeastern's system

which is located in Michigan, those decisions were entirely uni-

lateral applications of Toledo Edison's. business judgment. At

first, Toledo Edison had n0t acknowledged FPC jurisdiction and
'

accordingly would not sell across a state line. Later, after it

, conceded FPC jurisdiction, Toledo Edison considered that the small

quantity of power involved simply did not justify ente.ngling itself

with small distributors in a foreign jurisdiction -- something

, - - - . . .._ _ _. .._ .. _-
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.

with which it had no prior operating experience. At the present

time, however, Toledo Edison has agreed in principle to make

this sale. The negotiations surrounding this decision will be

more fully explained at the forthcoming hearing.

It should also be noted that if Southeastern or the
.

government had a complaint about Toledo Edison's decision not

to serve this small customer, they had a clear remedy under Sec-

tion 202(b) of the Federal Power Act, 16 U.S.C. S824a(b) (authority

of the FPC to order interconnection). The amount and type of

interstate wholesale service to be provided by a utility is

squarely within the jurisdiction of the FPC. Consistent with the

position advanced in the "Prehearing Brief of the Applicants"

the Licensing Board should be especially careful to reconcile the

regulatory policies of the FPC with the policies underlying the
.

antitrust laws prior to finaing an antitrust inconsistency from

this inaction on the part of Toledo Edison. This is certainly

not a situation where Toledo Edison's decision not to provide

service would have antitrust aspects since dominance or a trans-

mission bottleneck, the foundation of the Department's claim as

to a duty to sell, was absent, since power was and is available

not only from Tqledo Edison, but also from Consumers Power and

Detroit Edison.

F. Acquisition of Municipal Power Systems

While frcm time to time, Toledo Edison has found itself
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in the position of being able to bid on municipal systems which,

in the determination of the municipalities involved, were no

longer desirable to operate, Toledo Edison rejects the implica-

tion that these acquisitions were in furtherance of any monopo-

listic or otherwise anticompetitive scheme or design. Toledo

Edison has never acted in a manner which was calculated to place'

any municipality in the position where it had no option but to

sell its system. In fact, Toledo Edison will show that it only
,

analyzes the economic and technological feasibility of purchasing

a municipal system after it has first received an official request

! to do so by the municipality's governing body or by interested

citizens. Then, if a Toledo Edison purchase proposal is sub-

mitted, it is the electorate, who under Ohio law ultimately de-;

cides if their system should be sold or retained. Such acquisitions

therefore come within the protection afforded under the doctrine

of Parker v. Brown, 317 U.S. 341 (1943).

Since sales are pursuant to invitations for bids which

must come from the municipality, it is obvious that Toledo Edison

is powerless to make the decisions to sell. Yet, under such cir-

cumstances, a failure of Toledo Edison to bid would defeat the

desires of the municipality. The individual municipalities,

', facing a rundown, outmoded and inefficient system, with competing

uses for their limited funds, have in many instances decided to

use the sale of their system as an appropriate vehicle for ob-

taining more' reliable service and procuring funds necessary to<

&

.



.- - _. . --

- 15 -

proceed with other needed projects such as sewage treatment

plants, and the like. How the purchase of a municipal system

under these circumstances can be in violation of even the spirit

of the antitrust laws is difficult to discern. The purchase

of a failing municipal electric business by Toledo Edison, when

requested to do so by the business itself, and with ratification

by public vote, contravenes neither the spirit nor the letter of

the antitrust laws.

G. Dealings with Municipal Power Systems

1. Napoleon

The Department makes various charges against Toledo

Edison relating to its dealings with the City of Napoleon, Ohio

(" Napoleon") . Those charges are apparently based on an affidavit

of Mr. William Lewis, an engineering consultant for Napoleon.

Toledo Edison is of the opinion that the Department's reliance

upon the Lewis affidavit is an attempt to limit and misdirect the

focus of the Licensing Board's attention to individual and isolated

matters. This affidavit is not only an incorrect focal point,
,

I
from which Toledo Edis'..'s conduct can only be misconstrued but, '

moreover, it is not an accurate portrayal of the events described |

[ therein. i

I

(a) Alleged refusal to construct joint facilities

It is claimed that Toledo Edison twice refused to

consider joint ownership of large-scale generating facilities

!

|
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with Napoleon. But as Toledo Edison will demonstrate at the

hearing, it has been willing to explore the feasibility of such

arrangements under its general policy of considering any pro-

posal that might benefit its customers and shareholders. More-

over, whether the charge is true or not, it would be necessary
,

for this Licensing Board to substantially expand present antitrust

authority to arrive at the conclus' ion that a privately-owned public

utility is required to enter into business with another utility

simply because it may have received such a request. We know of

no decision so holding and any such requirement might well con-

stitute an unconstitutional taking of property without due process.

Finally, to the extent that the charge relates to the joint con-

struction of non-nuclear, large-scale generating facilities, there

is no nexus between the allegation and the Licensing Board's

responsibility to review " activities under the [ nuclear] license."

(b) Alleged refusal to engage in coordinated operations

The Department charges that on at least three separate

occasions between September, 1971, and March, 1972, Toledo Edison

refused to ongage in coordinated operations with Napoleon, and |

in addition, that Toledo Edison's " dominance of transmission
|

| facilities", has prevented Napoleon from engaging in coordinated

activities.

|
This charge is evidently based on the Lewis affi-

davit, and is a complete misconstruction of what he said. The

question was whether Toledo Edison would continue to operate in

I
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I

parallel if Napoleon took power from Buckeye. The senior Toledo

representative at the meetings responded, according to Mr. Lewis,

that it was a matter for further consideration. In fact, as

Toledo Edison will demonstrate at the forthcoming hearing, it was

willing to operate in parallel when requested to do so by the

appropriate party. Thus, Toledo Edison's stipulated dominance has

no bearing in the context of this charge and is merely irrelevant

material aimed at coloring the Licensing Board's decision.

If this reference to coordination is intended to mean

something other than what the Lewis affidavit charges, then Toledo

Edison now submits that Napoleon had nothing to offer by way of

coordination. In the first place, unless Toledo Edison could re-

ceive, as well as supply power, no "true" coordination can take

place, since bilateral assistance is an essential element of any

such arrangement. Second, since Napoleon had insufficient capa-

city to take care of its own customers' needs, a coordination

agreement was simply not feasible. Third, Toledo Edison knows

of no antitrust principle thich would require it to accede to

such requests. And finally, these types of transactions are

within the jurisdiction of the FPC and must, as has been pointed

- out earlier, be reviewed in that regulatory context.

(c) Alleged refusal to wheel power

The Department claims that on several occasions between

September, 1971, and March, 1972, Toledo Edison refused to wheel

|
|
!
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power from Ohio Power's transmission facilities to Napoleon,

except upon anticompetitive terms. Such a claim demonstrates

a complete misunderstanding cf the Buckeye Agreement.

Under the terms of the agreement, Buckeye power

cannot be distributed directly to any municipality; rather power

which is generated at Buckeye's Cardinal plant is distributed solely

to its member cooperatives via the transmission network of Ohio

Power and other intermediate utilities. The m' ember cooperatives

then distribute this power to their customers, including the

municipalities.

At the hearing, the facts will shcw that the distribution

cooperative of Buckeye in the area, Tricounty, would not even have

served Napoleon until Napoleon complied with the Ohio antipirating

statute, R.C. 54905.261. Moreover, when Tricounty properly re-

quested a new delivery point from which it would distribute Buckeye

power to Napoleon, Toledo Edison acknowledged its contractual obli-

gation and proceeded to make arrangements necessary to meet that

request. As with the previous two allegations reliance on the

. Lewis affidavit is erroneous and without merit.

2. Waterville

The Department alleges that Toledo Edison refused to

sell wholesale power to the City of Waterville, Ohio ("Waterville") ,

and that the refusal was designed to, and did, eliminate Waterville

'

as an independent producer of electric power.

|

|

.
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Tolado Edison's corporate policy is to provide service

to anyone. '2he evidence to be introduced at the hearing will

show that in the context of the circumstances surrounding the

negotiations with Waterville, the actions taken by Toledo Edison

are entirely consistent with the requirements of the antitrust

laws. To the extent that this one instance t.gnt be construed

to be inconsistent with the antitrust laws or the policies under-

lying them, it was a unique and singular occurrence contrary to
Toledo Edison policy. Furthermore, Toledo Edison does not believe

that there is any legal principle which would compel it or any

other public utility to sell wholesale power to every conceivable
customer or in every conceivable situation.

Toledo Edison denies that there was any casual connection

between Toledo Edison's statements on wholesaling power and the

fact that the Waterville Municipal Electric System went out of

business. The municipality's inquiry about wholesale power was

only an alternative to the purchase of additional machinery and

there is no evidence that the system would have continued in

business even with wholesale service. Toledo Edison will provide

testimony to show that Waterville elected to get out of the business
4

of producing and distributing electricity primarily because its

system was inefficient, outmoded, rundown, and mismanaged, and

could not continue without the investment of substantial sums of
money for upgrading and repairs -- an investment that Waterville

was unwilling to make. Furthermore, the ultimate decision was a
s

reflection of the will of the majority of its citizens who cast

.

, , , - - . . - - a., ,, _ .-n-. ,
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their votes in a public election to authorite the system's sale

3. Bryan

The Department claims that Toledo Edison blocked Bryan,

Ohio (" Bryan") from obtaining low cost power from the North

Western Electric Cooperative, Inc. (" North Western") by refusing.

to allow its transmission lines to be used except on anticompet-

itive terms. However, there is simply not even a scintilla of

evidence to support this claim. Unlike Napoleon, neither Bryan

nor North Western ever requested Toledo Edison to wheel Buckeye

power.

It is true that Bryan has discussed the possibility of

obtaining Buckeye power. In a file memorandum written by Charlie

Jack, a representative of Buckeye, and dated February 2, 1970, it
,

is stated:

After considerable discussion of
various arrangements that might be
mutually advantageous, it became
apparent that Mr. Eppard's [the

,

former manager of the Bryan Munic- '

ipal Electric System] true desire
is to purchase a percentage of
Bryan's future power needs from I

Buckeye through North Western Co-op. ).

However, irrespective of Mr. Eppard's "true desires", the most
i

important factor underlying this meeting was set forth in the I

concluding paragraph of this memorandum which stated:

Mr. Cummins [the Executive Manager of
Buckeye Power, Inc.] summarized the posi-
tion of Buckeye with regard to service to
the City of Bryan by saying that he felt i

! we should continue to " keep in touch," |

|

|

|

|
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advise each other of new developments,
and try to explore various arrange-
ments that appear to be mutually
advantageous. However, he said, it
gaears little can be done until the
City's contract with Toledo Edison
expires. [ emphasis added]

. As described above, Bryan was not then in a position

to act upon Mr. Eppard's desires, since its wholesale contract

with Toledo Edison would not expire until 1973. But by 1973, Mr.

Eppard had been dismissed from his post; and his successor,

Robert Rataiczak, has to date given Toledo Edison no reason to

believe that he intends to act upon his predecessor's " desires".

| Assuredly, if and when North Western, in compliance with the

terms and conditions of the Buckeye Agreement, requests a

delivery point from which to serve Bryan, Toledo Edison will,

as it must, perform its contractual obligations.

1

4. Bowling Green

.

One of the charges made by the Staff is that Toledo
1

Edison refused to wheel power to Bowling Green, Ohio. However, i

|
the Staff did not specify when or under what circumstances this

refusal allegedly took place. This is a new charge interjected

into this proceeding by the Staff's September 5 filing. As such,

Toledo Edison has conducted no discovery in this regard. However,
,

1

based upon information currently available, Toledo Edison does |

|

not believe that any such request was ever made.

l
.

4 m.
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H. Conclusion

As this prehearing fact brief demonstrates, and as

the testimony at the forthcoming hearing will show, Toledo

Edison has never engaged in conduct inconsistent with the anti-

~

trust laws. Thus, there is no basis for imposing omnibus license

conditions, like those suggested by our adversaries, cui the

construction permits and operating license sought by Toledo Edison, I
l

especially if those license conditions are merely a rehash of the

" standard" conditions without concern for the specific circum-

stances of this consolidated proceeding. Moreover, Toledo Edison's

offer of access, contained in the Applicants' proposed license

conditions, makes available to any electric entity so requesting,

all the benefits of coordinated operation and development that

conceivably could be required by a Section 105c antitrust review.

Respectfully submitted,'

FULLER, HENRY, HODGE & SNYDER
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