
  November 15, 2019 

UNITED STATES OF AMERICA 
NUCLEAR REGULATORY COMMISSION 

BEFORE THE COMMISSION 
 
In the Matter of   ) 

  ) 
U.S. DEPARTMENT OF ENERGY ) Docket No. 110-06361 

) 
(Export of 93.35% Enriched Uranium ) License No. XSNM3810 
   ) 
 
Motion to Strike or in the Alternative to Deny Curium’s Motion for Order to Show Cause 

I. Introduction 

Curium U.S. LLC (Curium) is without standing to bring a Motion for Order to Show Cause as to 

Why the License Application Should Not be Terminated (Motion for Order to Show Cause), as 

the Nuclear Regulatory Commission (NRC or the Commission) has not yet issued any decision 

regarding Curium’s petition to intervene or request for a hearing.  Therefore, the Department of 

Energy’s National Nuclear Security Administration (DOE/NNSA), respectfully requests that the 

NRC strike Curium’s Motion for Order to Show Cause, or in the alternative deny its motion 

since it is without merit for the reasons expressed below.   

II. Background 

On August 5, 2019, DOE/NNSA filed an export license application to ship up to 4.772 kilograms 

of 93.35% high-enriched uranium (HEU) to Belgium’s Institute for Radioelements (IRE) for 

medical isotope production, including molybdenum-99 using the standard form, NRC Form 7, 

and fulfilling all regulatory requirements in 10 CFR 110.32. 1  Following that application, 

Curium, the Nuclear Threat Initiative, and Alan J. Kuperman filed petitions to intervene and 

                                                           
1 Application to Export Enriched Uranium to the Institute for Radioelements for Use in Medical Isotope Production, 
License No. XSNM 3810, ADAMS accession no. ML19213A204, superseded by ML19246A247.  
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request a public hearing; NorthStar Medical Isotopes, LLC also filed a request for hearing.2  The 

NRC has not issued any orders with respect to the petitions to intervene or requests for hearing.  

Curium filed its Motion for Order to Show Cause on November 5, 2019.3 

III. Curium Has No Standing 

Curium’s Motion for Order to Show Cause should be stricken because Curium does not have 

standing to file such a motion.  Curium has petitioned the NRC to intervene as a party, but the 

Commission has not yet issued any orders related to that petition.  Pursuant to NRC regulations 

at 10 CFR 2.323(b), motions are filed by a “moving party.”  DOE/NNSA acknowledges that 

under 10 CFR 110.109, “participants” in a public hearing can file motions, however the 

Commission has not yet issued any orders regarding a public hearing.  Since Curium is not a 

party to this proceeding, but rather is a petitioner seeking leave to intervene, it does not have 

standing to file such a motion.  Further, 10 CFR 110.80 states that the procedures in Subpart H – 

Public Participation Procedures Concerning License Applications “constitute the exclusive basis 

for hearings on export and import license applications.”  Emphasis added.  These procedures 

allow for four types of participation by members of the public in export and import license 

applications:  providing written comments, requesting a hearing, petitioning for leave to 

intervene, and filing a reply to an answer to a hearing request or intervention petition. Nowhere 

in this Subpart H is a reference to the public’s right to file a motion such as Curium’s Motion for 

Order to Show Cause.   

                                                           
2 Petition of Alan J. Kuperman for Leave to Intervene and Request for Hearing, ADAMS accession no. 
ML19262G478; Petition to Intervene and Request for Hearing of Nuclear Threat Initiative, ADAMS accession no. 
ML19254C538; Petition to Intervene and Request for Hearing of Curium U.S. LLC, ADAMS accession no. 
ML19256E839; NorthStar Medical Isotopes, LLC Request for Hearing, ADAMS accession no. ML19241A501. 
3 Curium U.S. LLC Motion for Order to Show Cause as to Why License Application Should Not be Terminated, 
ADAMS accession no. ML19310E574. 
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IV. Curium’s Motion is Without Merit 

Curium’s Motion for Order to Show Cause should be stricken or in the alternative be denied 

because it is without merit.  Curium argues that failure to file an answer to Curium’s petition to 

intervene and request for a hearing amounts to a decision by DOE/NNSA not to be participate in 

this matter.  As Curium itself notes in its motion, and is clear from the text of 10 CFR 110.83, 

“an answer to a hearing request or intervention petition may be filed” (emphasis added).  The use 

of the word “may” indicates that it is purely within the applicant’s discretion as to whether to file 

an answer to the petition and request.   

The proceedings Curium cites justifying orders to show cause are distinguishable.  Curium cites 

In the Matter of Puerto Rico Electric Power Authority (North Coast Nuclear Plant, Unit 1),4 an 

Atomic Safety and Licensing Appeal Board decision regarding the Licensing Board’s inherent 

authority to terminate proceedings that have been rendered moot by “supervening 

developments.”  The Appeals Board specifically did not address whether the applicant had in 

fact abandoned the project rendering the proceedings moot.5  In Crow Butte Resources, Inc., the 

Commission issued an order to show cause when the Oglala Sioux Tribe, an intervenor, failed to 

make any filings for over a year and Commission staff were unable to reach counsel for the 

Tribe.6  In Crowe Butte Resources, and other similar instances, the Commission asked the parties 

for indications of whether they wanted to continue participation in adjudications before 

entertaining show cause orders.7  In this export license proceeding, DOE/NNSA continues to 

                                                           
4 In re Puerto Rico Elec. Power Auth. (N. Coast Nuclear Plant, Unit 1), ALAB-605, 12 NRC 153 (1980). 
5 Id. at 155. 
6 Memorandum and Order (Order to Show Cause), In re Crowe Butte Res., Inc. (Marsland Expansion Area), Docket 
No. 40-8943-MLA-2, ADAMS accession no. ML14295A245 at 3. 
7 See, e.g., Memorandum and Order (Order to Show Cause), In re Washington Pub. Power Supply Sys. (Nuclear 
Project No. 1), Docket No. 50-460-OL, ADAMS accession no. ML003719740 at 2. 
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participate in these proceedings, and is awaiting further orders of the Commission as to how the 

Commission proposes to proceed with its review of DOE/NNSA’s license application.  Curium 

also cites In the Matter of Calvert Cliffs 3 Nuclear Project, LLC, and Unistar Nuclear Operating 

Services., LLC (Combined License Application for Calvert Cliffs Unit 3),8 a case Curium 

describes as “seeking cause from the applicant as to why the Licensing Board should not 

terminate the proceeding when uncontroverted evidence exists in the record to demonstrate the 

applicant is ineligible to obtain an NRC license.”9  The uncontroverted evidence of that case was 

the NRC’s Determination Letter that the ownership structure of the applicant did not meet the 

requirements of NRC regulations and rendering the applicant ineligible to obtain a license. 10  

This determination came after NRC’s factual examination of the ownership structure of the 

applicant, the applicant’s response to a request for additional information, and the applicant’s 

“Negation Plan.”11 In this export license proceeding, the NRC has not made any factual 

determinations justifying a show cause order.  Curium states DOE/NNSA failed to meet the 

requirements under 10 CFR 110.42.  These, however, are not license application requirements, 

but rather the determinations to be made by the NRC, with input from the Executive Branch 

consistent with Section 110.41.  Further, while Curium claims DOE/NNSA only submitted the 

NRC Form 7 and a one page cover letter, additional information was provided to the NRC in 

Enclosure 2 to the cover letter that supports the export license application.  However, because 

                                                           
8 Order (To show cause why the Board should not grant summary disposition as to Contention 1, deny authorization 
to issue the license, and terminate the proceeding), In re Calvert Cliffs 3 Nuclear Project, LLC, and Unistar Nuclear 
Operating Servs., LLC (Combined License Application for Calvert Cliffs Unit 3), Docket No. 52-016-COL, 
ADAMS accession no. ML111080553.  
9 Curium U.S. LLC Motion for Order to Show Cause as to Why License Application Should Not be Terminated, 
ADAMS accession no. ML19310E574 at Footnote 19. 
10 Order (To show cause why the Board should not grant summary disposition as to Contention 1, deny authorization 
to issue the license, and terminate the proceeding), In re Calvert Cliffs 3 Nuclear Project, LLC, ADAMS accession 
no. ML111080553 at 3-4. 
11 Id. 
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this information is commercially proprietary to IRE, it is exempt from public release under 10 

CFR Part 9. 

Should the Commission desire further information under 10 CFR 110.84(d) from DOE/NNSA 

regarding the petitions to intervene or requests for hearing, DOE/NNSA stands ready to provide 

such information. 

V. Conclusion 

Because Curium is without standing and their motion is without merit, DOE/NNSA respectfully 

requests that the Commission strike Curium’s motion or in the alternative deny the motion.   

Respectfully Submitted, 
 
/s/ Signed (electronically) by Zachary R. Stern  
National Nuclear Security Administration  
1000 Independence Avenue, SW 
Washington, DC 20585 
202-586-8627 
zachary.stern@nnsa.doe.gov 
Counsel for the National Nuclear Security Administration 

 
Dated in Washington, D.C. 
November 15, 2019 
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I hereby certify that on November 15, 2019 copies of the above Motion to Strike Curium’s 

Motion for Order to Show Cause have been served through the U.S. Nuclear Regulatory 

Commission E-Filing system to the service list in the above-captioned proceeding. Pursuant to 

10 C.F.R. § 110.89(b) and the Memorandum of Russell E. Chazell, dated September 23, 2019, 

I further certify that a copy was served by email to the Executive Secretary, Department of 

State, at kennald@state.gov, to the Bureau of International Security and Nonproliferation as 

requested by the Executive Secretariat, and to the Office of the Legal Adviser. 

 
Respectfully Submitted, 
 
/s/ Signed (electronically) by Zachary R. Stern  
National Nuclear Security Administration  
1000 Independence Avenue, SW 
Washington, DC 20585 
202-586-8627 
zachary.stern@nnsa.doe.gov 
Counsel for the National Nuclear Security Administration 

 
Dated in Washington, D.C. 
November 15, 2019 
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Certification of Attorney 

Consistent with 10 C.F.R. § 2.323(b), I certify that between November 12 and 15, 2019, I have 

consulted with each of the petitioners, the NRC Counsel, and Department of State staff and 

counsel in a sincere effort to resolve the issues raised by this motion.  

Curium and NorthStar Medical Isotopes, LLC, through Broydrick Associates, oppose this 

motion. Petitioners Dr. Alan Kuperman and the Nuclear Threat Initiative express no view on this 

motion. 

The Department of State supports this motion.  The NRC’s position is that it is not a party in 

proceedings under 10 CFR Part 110 and does not need to be consulted.   
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/s/ Signed (electronically) by Zachary R. Stern  
National Nuclear Security Administration  
1000 Independence Avenue, SW 
Washington, DC 20585 
202-586-8627 
zachary.stern@nnsa.doe.gov 
Counsel for the National Nuclear Security Administration 

 
Dated in Washington, D.C. 
November 15, 2019 

 


