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UNITED STATES OF AMERICA
NUCLEAR REGULATORY COMMISSION

BEFORE THE NUCLEAR REGULATORY COMMISSIO

In the Matter of

Docket No., 50-289
(Restart)

METROPOLITAN EDISCNM COMPANY

(Thrae Mile Island liuclear
Station, Unit No. 1)

LICENSEE'S RESPONSE T0 UCS' MOTION FOR
RECONSIDERATION OF CLI-80~-16

On June 6, 1980, the Union ¢f Cencerned Scientists
(UCS) filed a motion requesting the Commission tO reconsider
its decision in CLI-B0~16 not +o waive or make an exception in
this Proceeding to the hydrogen control criteria established
by 10 CFR 50.44. For reasons different than those advanced by
UCS, Licensee jeins UCS in its regquest,

It has been Licensee's Position that Dost-accidant
hydrogen control is a leng-term generic issue intended to De
dealt with by the Commission through rulemaking and therefora
outside the intended Scope of the T™MI-1 restart hearing. Five
Commissioners have ruled otherwise in CLI-80~1%6 and Licensee
does not now seek to relitigate the question of scepe. Licensee,
however, does urge that if the issue of hydrogen contrel is to
be considered in this Prcceeding, the Commission should accom-

plish this Cbjective through a waiver of or exception to 10 CFR
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50.44 rather than through a novel and, in Licensee's view,
improper application of 10 CFR 100.

NRC and its licensees have long promcted the es-
tablishment of design and other regulatory criteria through
generic rulemaking proceedings. One of the advantages sought,
and generally believed by NRC applicants and licensees to
have been obtained, through the establishment of criteria by
regul _tion is the removal of such criteria from litigation in
individual licensing proceedings. Thus Atomic Safety and
Licensing Bcards and Appeal Boards have consistently rejected
challenges to the ECCS 3design criteria established by Commis-

sicn regulation. See e.g., Commonwealth Edison Company (Zion

Staticn, Units 1 & 2) ALAB-226, 8 A.E.C. 381, 402 (1974) and

cases cited therein; Consolidated Edison Company (Indian Point

Station, Unit No. 2) ALAB-188, 7 A.E.C. 323, 330-31 & nn. 27-28
(1974). It has been widely assumed that similar treatment
would b2 accorded to attacks on the Commission's compznion reg-
ulaticn on hydrogen contrcl design criteria.

Applicants and licensees have, of course been aware
of a mechanism in the Commission's Rules of Practice (10 CFR
2.758) which permits a waiver of or exception to the Commis=-
sicn's regulations. This could occur, however, cnly in special
circumstances and by concurrence of both the Licensing socard
and the Commission. In contrast, the Commission's decisicn in

1I-80-16 would permit any intervening party, without special
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the simple reason that the accident UCS wculd postulate could
only occur upon failure of the ECCS. 1If the criteria are met,
the ECCS is presumed to be effective, in which case a 1OCA
would not escalate intc a meltdown of the fuel core." 1Id at
1089. The Court expressly rejected UCS' reliance on Section
100.11(a) of Part 100 as a basis for the ccntention. While
acknowledging that conformance with the interim acceptance
criteria does not establish compliance with Part 100, the Court

concluded:

"It was open to petitioner to challenge
the manner in which the Staff performed
this site criteria analysis, but that
would raise a guestion guite 4ifferent
from the maximum credible accident for
purposes of analyzing ECCS performance.
The AEC has chosen to employ a most con-
servative (drastic) assumption in deter-
mining site suitability because site
selection is the most critical decision.
Once a site has been approved, however,
it is entitled to indulge more realistic
assumptions, such as the assumption that
an ECCS meeting the IAC will work effec-
tively. That assumption may be wreng,
but the forum for challenging it was
correctly held not to be the licensing
hearing but the rule making." [Id at 1090]

Thus the Court of Appeals rejected precisely the proposition
espoused in CLI-80-16, i.e. that Part 100 cculd be used as a
vehicle for bypassing other Commissicn regulations bounding
accident events which need be considered in licensing proceed-
ings.

Thus if the Commission adheres to its position that



post-accident hydrogen control should be considered in the
TMI-1 restart heazring, it should do so by waiving or making
an exception to the 10 CFR 50.44 hydrogen design basis as-
sumptions and not by disteorting the intended purpose of Part
100. Such a waiver or exception need not entail the dire
consequences assumed in CLI-80-16, namely that "[u]nder those
portions of 50.44 that would :emgin, and under 10 CFR Part 50,
Appendix A, General Design Criterion 50, the evaluation would
need to assume that a loss~-of-coclant accident is certain to
occur, that any hydrogen generated is certain to burn, and
that the containment is certain to fail at pressures in excess
©f design pressure." It is unclear to Licensee on what basis
the Commission concludes tha%t these ccnseguences would neces-
sarily flow from a waiver or exception. The simple answer,
however, is that in any event the Commission can in its order
direct a different rasult by permitting the Licensing Board
to make its own evaluaticn of these occurrences.

Under a waiver of or excezption to 10 CFR 50.44, and
with suitable instruction from the Cor .ission, the Licensing
Board would apply to the issue of hydrogen control the conven-
tional standard under the Atomic Energy Act and Commission

regulations as to whether the design of TMI-1l, including mod-

3

ifications proposed by Licensee in connection with the restart

-
.

hearing, provides reasonable assurance that the public health

and safety will not be endangered. Based on the evidence



presented in the restart hearing, the Bcard would consider

whether there remains a credible seguence cf accident events

-

which would lead to the generation of substantial guantities

O

of hydrogen and, if so, whether potential consegquences of
such generation are such as to require hydrogen control mea-
s'ires pending completicn of the Commission's impending rule-

making proceeding.

Respectfully submitted,

SHAW, PITTMAN, POTTS & TROWBRIDGE

Lasmidod

owbr*dc

ated: June 24, 1980
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CERTIFICATE OF SERVICE

I hereby certify that copies of "Licensee's Response

to UCS' Motion for Reconsideration of CLI-80-16," dated June 24,
1980, were served upcn those persons on the attached Service
List by deposit in the United States mail, postage prepaid, this
24th day of June, 1980, and that copies of said Licensee's Re-
sponse have on the same day been delivered by hand to the %ol-
lowing:

Chairman John F. Ahearne

Commissioner Victor Gilinsky

Commissioner Richard T. Kennedy

Commissioner Joseph M. Hendrie

Commissioner Peter A. Bradford

Samuel J. Chilk, Secretary
Leonard Bickwit, General Counsel

Cated: June 24, 1980



CNITED STATES OF AMERICA
NUCLEAR PEGUILATORY COMMISSION
BEFORE TEE ATOMIC SAFETY AND LICENSING BOARD
In the Matter of )
)
METROPOLITAN EDISON CCM2ANY ) Docket No. 50-28%
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Station, Unit Neo. 1) )
SERVICE LIST
Ivan W. Smith, Esguire Jo““ A. Levin, Escuire
Chairman Assistant Counsel
Atcnmic Safety and Licensing Pennsylvania Public Utility Comnm
Bcard Panel Post Office 3cx 32653
.S. Nuclear Regulatcry Commission Harrisburg, Pennsylvania 17120
hasu-ng-,u, D.C. 20555
- Rarin W. Carter, Esguire ~
Dr. Walter H. Jordan Assistant Attorney General
Atcmic Safety and Licensing S05 Executive Hcouse
30arcé Panel Pest OfZice Box 2357
€81 West OQuter Dr Harrisburg, Pennsylvania 17120
Cak Ridge, Tennessee 37830
John E. Mianich
Dr. Lincda W. Little Chairman, Cauphin Coun:y Board
rtomic Safety ané Licensing cf Commissioners
3caré Panel Dauphin County Ccurthouse
5000 Hermitage Drive Front and Market Street:s
Raleigh, Norsh Carolina 27612 Barrisburg, Pennsvivani 17101
James R. Tourtellotte, Zsguire (4) Walter W. Cchen, Esguire
Qffice ¢f the Exec"°;ve Legal Directcr Consumer Advccate
C. S. Nuclear Regulatery Commissicn Office cZ Consumer Adveccate
washington, D.C. 20333 l4th Flocr, Strawberry Sguars
Hazrrisburg, Pennsylvani 17127
Decketing and Service Section (21)
Qffice ¢f the Secretary
U. &. Nuclear Regulatery Commission
Kashingson, D.C. 0555
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