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Cite as 5 NRC 133 (1977) LBP 771

UNITED STATES OF AMERICA
NUCLEAR REGULATORY COMMISSION

ATOMIC SAFETY AND LICENSING BOARD
|

Douglas V. Rigier, Chairman |

John M. Frysiak j
Ivan W. Smith i

In the Matter of

i THE TOLEDO EDISON COMPANY Docket Nos. 50-346Ag;; igfg,yyy- i THE CLEVELAND ELECTRIC ILLUMINATING 50-500A,, ,, , j

; )/22p]f'"t D- .*: COMPANY 50-501A
,

' " (Davis Besse Nuclear Power Station,
Units 1,2, and 3)

THE CLEVELAND ELECTRIC Docket Nos. 50-440A
ILLUMINATING COMPANY, et al. 50-441A

(Perry Nuclear Power Plant,
Units 1 and 2)

January 6,1977
.

Upon consideration in consolidated proc-eding of antitrust aspects of ap-
plications for an operating license for Davis Besse, Unit 1, and construction
permits for Davis-Besse Uniu 2 and 3 and Perry Units I and 2, the Licensing
Board concludes, pursuant to Section 105(c) of the Atomic Energy Act, that the
unconditioned licensing of the plants would both create and maintain a situation
inconsistent with the antitrust laws and the policies underlying those laws.

Conditions imposed on the current and future licenses of the five facilities.

ATOMIC ENERGY ACT: SITUATION INCONSISTENT WITH ANTITRUST
LAWS

A situation inconsiste'nt with the antitrust laws is not limited to a particular
anticompetitive act but may be comprised of "pattems of anticompetitive
conduct," for the purposes of Section 105(c)of the Atomic Energy Act.Kansar
Gas & Electric Co. and Kansas City Power a Light Co. (Woli Creek, Unit 1).
ALAB-279,1 NRC 559,572 (1975).
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A10MIC ENERGY ACT. .u TITRUST PROVISION

. The Commission's antitrust mandate, under Section 105 of the Atomic
Energy Act,is not " automatically limited to the construction and operation of
the facility to be licensed," but rather includes an evaluatio1 of "the relationship
of the specific nuclear facility to the applicant's total system or power pool."
Louisiana Power & Light Co. (Waterford, Unit 3), CLI-73-25, 6 AEC 619,
620-21 (1973).

ATOMIC ENERGY ACT: SITUATION INCONSISTENT WITH ANTITRUST
LAWS

Where applicants are dominant in an area, any exclusionary conduct
exercised by them become suspect, within the scope of Section 105 of the
Atomic Energy Act. United States v. Philadelphia NationalBank,374 U.S. 321,
363,371 (1973).

Proof conceming the accomplishment of the objectives of a conspiracy may
be persuasive evidence of the existence of the conspiracy itself. American
Tobacco Co. v. United States, 328 U.S. 781,'809 (1946); Eartern States Retail
Lumber Dealers Assn. v. United States, 234 U.S. 600,612 (l914).

A direct exchange of words is not required and the essential agreement,
combination or conspiracy may be implied from a course of dealing or other
circumstances. Frey & Son, Inc. v. Cudahy Packing Co., 256 U.S. 208, 210
(1921).

ATOMIC ENERGY ACT: SIT- ,ElON INCONSISTENT WITH ANTITRUST
LAWS

Although a situation inconsistent with the antitrust laws is not limited to
violations of those lavd, a per se violation is clearly covered. Among such perse
violations of Section 1 of the Sherman Act are territorial and customer alloca.
tions among and between competitors, price fixing, and group boycotts or
concerted refusals to deal.

ATOMIC ENERGY ACT: SITUATION INCONSISTENT WITH ANTITRUST
LAWS

Acts which do not per se violate the antitrust laws may nevertheless do so if,
upon analysis, they impose an unreasonable restraint on trade. A contract may
do so if its intent is to restrain trade injuriously. Unilateral refusals to deal may
violate the Sherman Act if the refusal stems from a predatory purpose and

.' '. involves coercive tactics with monopolistic ends or if it is the product of joint
y. consultation among competitors.
*,
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i ATOMIC ENERGY ACT: SITUATION INCONSISTENT WITH ANTITRUST
LAWS

;ection 105 of the Atomic

nstmetion and operation of 'Iha possession or use of monopoly power may constitute a situation
tiuation of "the relationship inconsistent with the antitrust laws. "[T]he material consideration in determin-
ital system or power pool." ing whether a monopoly exists is not that prices are raised and that corr. petition
I, CLI 73-25, 6 AEC 619, actually is excluded but that power exists to raise prices or to exclude competi-

tion when it is desired to do so." American Tobacco v. UnitedStates,328 U.S.
781,811 (1946).

; TENT WITH ANTITRUST A utility's use of monopoly power is illegal ifit has "a strategic dominance
in the transmission of power in most of its service area," and it uses this
dominance "to foreclose potential entrants into the retail area from obtaining

any exclusionary conduct electric power from outside sources of supply." Otter Tail Power Co. v. United
ope of Section 105 of the States, 331 F. Supp. 54, 60 (D. Minn.1971), afi'd, 410 U.S. 366 (1973).
'ationalBank,374 U.S. 321, Agreements not to compete, with the aim of preserving or extending a

monopoly, are illegal;it is not necessary for the monopoly to be a complete one.
jectives of a conspiracy may Otter TailPower Co. v. United States,410 U.S. 366 (1973).
:enspiracy itself. American
1946); Eastern States Retad ATOMIC ENERGY ACT: SITUATION INCONSISTENT WITH ANTITRUST
,612 (1914). l.AWS
nd the essential agreement,
i course of dealine or other Refusals to deal violate Section 2 of the Sherman Act (and hence are situa-
ng Co., 256 U S. 208, 210 tions inconsistent with the antitrust laws) where access is denied to an essential

resource which puts the excluded competitor at a " competitive disadvantage."
Associated Press v. United States, 326 U.S.1,1718 (l945).

. TENT WITH ANTITRUST

ATOMIC ENERGY ACT: SIlVATIONINCONSISTENTWITH ANTITRUST
LAWS

.itrust laws is not limited to
coverad. Among such per se Unfair trade practices may constitute a situation inconsistent with the anti-
ritorial and customer alloca- trust laws. A " price squeeze," such as may result when the differential between
ng, and group boycotts or wholesale rates and retail rates prevents an entity purchasing electricity at whole-

sale from competing with its supplier for retail customers, is an unfair trade
practice if deliberately imposed. FPC v. Conway, 425 U.S. 957 (1976). An

RENT WITH ANTITRUST unfair trade practice might also occur through refusal to establish a synchronous
interconnection with electric entities engaged in the generation and sale of
electricity.at retail while agreeing to establish such interconnections with self-

us may nevertheless do so if, generating industries not engaged in the retail sale of electricity, as well as
it or trade. A contract may through insistence by a wholesale supplier upon ownership and control over
ndateral refusals to deal may connection facilities paid for by the supplier's customers, where no adequate
m a predatory purpose and justification exists. A pricing scheme may be an unfair trade practice even where
ifit is the product of joint the only effect is to impose a limit on the profitability of the sale of power by a

municipality.
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ATOMIC ENERGY ACT: SITUATION INCONSISTENT WTTH ANTITRUST
LAWS (RELEVANT MARKET)

For antitrust purposes, a relevant product market may be denned in terms
of " commodities reasonably interchangeable by consumers for the same
purposes which make up hat part of the trade or commercial monopolizauon of
which may be relevant." United States v. duPont, 3 51 U.S. 377 (1956).

RULES OF PRACTICE: BURDEN OF PROOF

Where applirants raise a cost 9ustification defense to justify a pncing scheme
alleged to constitute a situauon tnconsistent wah the antitrust laws, they have
the burden of establishing that defense. Utah Pie Co. v. Connnental Baking Co.,
386 U.S. 685,694 (l967).

RULES OF PRACTICE: COLLATERAL ESTOPPdL

Collateral estoopel ts not btnding there there ts a diversity of parties and
tssues, or where the pubhc interest requi :s a new judgment on an issue.

ATOMIC ENERGY ACT: SCOPE OF ANTITRUST REVIEW

The NRC is not ch rged with the responsibdity of the general enforcement
or administration of the antitrust laws; its interest ts limited to considenng the
effect of granting a nuclear license on the compeutive environment in which
applicants operate.

ADMINISTRATIVE PROCEDURE ACT: FINDINGS

| Findings in the alternative are permissible and are protected by the umbrella
of the substantial evidence test. Gainesville Unlines Corp. v. Florda Power
Corp., 402 U.S. 515, 5 26 n. ' (1971 ).

| ATOMIC ENERGY ACT. RELATIONSHIP BETWEEN LICENSED ACTIVI-'

TIES AND SIRJATION INCONSISTENT WITH ANTITRUST LAWS

In evaluanng the link between the compennve situation and the acuvities
under the license, licensing boards should consider "the relauonship of the
spectile nuclear facihties to the appucant's total system or power pool, e.g., size.
type of ownership, physical interconnections." Loutsiana Pbwer & Light Co.

, (Waterford, Unit 3), CL1-73 7,6 AEC 48,49 (1973).
1
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iTENT WITH ANTITRUST ATOMIC ENERGY ACT: ANTITRUSTPROVISION

Within the meaning of Section 105 of the Atomic Energy Act, the presence
ket may be defined in terms and observance of a state regulatory scheme confers no antitrust immunity.

consumers for the same Cantor v. Detroit Edison, 96 S. Ct. 3110,3118 (1976); Otter TailPower Co. v.
mmercial monopolization of United States,410 U.S. 366 (1973).

11 U.S.377 (1956).
RULES OF PRACTICE: DISCIPLINE

Under IC CFR 2.718, a licensing board has authority for reprimanding an

;e to justify a pricing scheme attomey for conduct intended to or with the known effect of evading or failing
to comply with a board order.

he aneitrust laws, they have
). v. Contmental Baking Co.,

RULES OF PRACTICE: BURDEN OF PROOF

In an NRC antitrust proceeding, the presiding officer may rationally allocateL
the burden of proof, and the applicant does not always carry the ultimate
burden.10 CFR 2.732.

is a diversity of parties and
dgment on an issue.

INITIAL DECISION (ANTITRUST)
!

REVIEW Appearances '

y of the generalenforcement Alan P. Buchmann, Esq., Victor F. Greenslade, Jr., Esq.,
Donald H. Hauser, Esq. (for The Ceveland Electric 11-

is limited to considering the
luminating Company); Michael M. Briley, Esq., Roger P.titive environment in which
Klee, Esq. (for The Toledo Edison Company); David McN.
Olds, Esq., Joseph A. Rieser, Jr., Esq. (for Duquesne Light
Company); Steven A. Berger, Esq., Steven B. Peri, Esq.,

,S
Terrence H. Benbow, Esq. (Ohio Edison Company and
Pennsylvania Power Company); William Bradford Reynolds,

re protected by the umbrella Esq., Robert E. Zahler, Esq., for the Applicants
ties Corp. v. Florida Power

Steven M. Chamo, Esq., Melvin G. Berger, Esq., Janet R.
Urban, Esq., Anthony G. Aiuvalasit, Esq., for the Depart-

CEEN LICENSED ACTIVI- ment of Justice

iTITRUST LAWS
Reuben Goldberg, Esq., David C. Hjelmfelt, Esq., Robert D.

e situation and the activities Hart, Esq., for the City of Cleveland, Ohio
er "the relationship of the
tem or power pool, e.g., size, Benjamin H. Vogler, Esq., Roy P. Lessy, Jr., Esq., Jack R.
Suisiana Pbwer & Light Co. Goldberg, Esq., for the U.S. Nuclear Regulatory Commis-
.. sion Staff

I
,
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his proceeding involves a determination pursuant to Section 105(c)of the
Atomic Energy Act of 1954, as amended' , as to whether conditions must attach
to the licenses of five nuclear facilities in order to prevent activities under these
licenses from creating or maintaining a situation inconsistent with the antitrust
laws or the policies underlying those laws. We conclude that reliefis necessary
and appropriate and accordingly set forth the :onditions to attach to such
licenses.

BACKGROUND

On August 1,1969, the Toledo Edison Company ('TECO") and the
Ceveland Electric Illuminating Company ("CEl") filed a joint application before
the Atomic Energy Commission for a license to construct and operate a 906 MW
nuclear generation facility designated Davis-Besse Unit 1. The station is to be
located in nonh central Ohio on the shores of 12ke Erie, approximately 21 miles
east of the City of Toledo. A construction permit, conditioned upon antitrust
review pursuant to Section 105(c)(8) of the Atomic Energy Commission Act of
1954, was issued on March 24,1971.

On July 6,1971, the Cty of Ceveland ("Ceveland") filed a Petitiori to
Intervene in the Davis Besse 1 proceeding and requested an antitrust hearing.On
July 9,1971, the Attorney General advised the AEC that no antitrust hearing
would be required provided certain controversies then under negotiation
between CEI and Ceveland were resolved satisfactorily. On February 7,1972,
he AEC Regulatory Staff (" Staff'') recommended that Ceveland's Petition to
Intervene be granted and a hearing held to determine whether the activities
under the license would create or maintain a situation inconsistent with the

. antitrust laws.
On January 21, 1974, the AEC issued an order directing this I.icensing

2Board to consider Ceveland's Petition to Intervene in light of the Comnussion's
3two Waterford decisions which had been issued since receipt of Ceveland's

Petition to Intervene. Concurrently, the Board was directed to consider whether
consolidation of two related proceedings, the Perry I and 11 license application
and the Beaver Valley' license application, would be appropriate.

Perry involved the joint application of TECO, CEI, The Ohio Edison Com.

' 42 U.S.C. 9 2135(c)(1970).
'The membership of the Board has changed since the ori malappointment by the AEC.6

8Louissons Pbwer & Light Company (Waterford Steam Electric Generating Station. Unit
3) CLI-73-7,6 AEC 48 (1973) (Wererford I):and CLI-73-25,6 AEC 619 (1973)(Wererford
II).

*By Order of March 15,1974, the Petttion to Intervene in the Beaver Vaney proceeding
was denied.
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int to Section 105(c)of the pany (" Ohio Edison"), Pennsylvania Power Company ("Penn Power") and The
ther conditions must attach Duquesne Ij ht Company ("Duquesne") for a permit to construct and operateg
revent activities under these two nuclear units to be located near Lake Erie, approximately 35 miles north-
onsistent with the antitrust east of Gevels;d, each havmg a net electrical output of 1205 MW. De Attomey
lude that reliefis necessary General had advised the AEC on December 17,1973, that the Petty application
1ditions to attach to such raised antitrt:st questions, the resolution of which required hearing. Petitions to

intervene in the Perry proceeding were filed on February 13,1974,by Ceveland
and by AMP O (American Municipal Power-Ohio). In addition, the State of Ohio
petitioned to participate pursuant to provisions of 10 CFR Section 2.715(c).

On March 15, 1974, the Boa.d granted the petitions of Cleveland to
npany (*"TECO") and the intervene in the Davis Besse 1 and Perry proceedings and,with the support of all
:d a joint application before parties, ordered the consolidation of those proceedings,
truct and operate a 906 MW On June 25,1974, the second prehearing conference in the consolidated
Jnit 1. He station is to be Davis.Besse I and Perry proceeding was held to discuss the issues and matters in
!rie,approximately 21 miles controversy and the scope of discovery pursuant to them. After consideration of
conditioned upon antitrust the Joint Statement of the Staff, Justice and Intervenors, and the Applicants'

-- : Energy Commission Act of Response and Objections, the Board, on July 25, 1974, issued Prehearing
Conference Order No. 2. His Order established Issues and Matters in

veland") filed a Petition to Controversy which, although formulated by the Board,were based in part upon
ited an antitrust hearing. On certain joint stipulations, nese issues were admitted for purposes of discovery
IC that no antitrust hearing

notwithstanding Applicants' objection that the issues as set forth in Prehearing
:s then under negotiation Conference Order No. 2 were too broad in nature to enable them to prepare
)rily. On February 7,1972. adequately to respond to the allegations being made.
that Geveland's Petition to On August 9,1974, an application was filed on behalf of Applicants Ohio
mine whether the activities ; .iison, CEI, TECO, Duquesne and Penn Power for a license to construct and.

ation inconsistent with the operate two additional units, designated Davis Besse 2 and 3, each rated at 906
MW, to be located at the Davis Besse site. On February 14,1975, the Attorney

der directing this I.icensing
General responded to this application by requesting that an antitrust hearing be

in light of the Comnussion's held. Separate petitions to intervene were filed by the State of Ohio and
smce receipt of Oe' eland's Ceveland on March 13,1975. On May 6,1975, Ceveland was grantedleave to
iirected to consider whether intervene and Ohio was recognized as a participant.
I and II license application

On September 10,1975, AMP-O moved for leave to withdraw its petition to
appropriate.

intervene in the Davis-Besse and Perry proceedings. This motion was granted onTEl, ne Ohio Edison Com- September 18,1975.

At the initial prehearing conference on the Davis-Besse II and III applica-
tions held on May 14,1975, the subject of consolidation of those proceedings
with the pending Davis Besse I and Perry I and 2 proceedings was considered.

igmal appointment by the AEC. All parties favored consolidation, although Applicants indicated a continuing i
tectric coneraur.g statbn. Unir reservation with respect to the statement of Issues and Matters in Controversy
5.6 AEC 619 0973XWaterford which had been formulated by the Board in Davis-Besse 1 and Perry. It was

liPP cants' position that although an objection of record should be noted withAin the Beaver Valley proceeding
respect to their contention that the Issues m, Controversy were framed too
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broadly, they were ready to proceed on the basts of those tssues. Tr. of Davis-
Besse and 3, p.10, ! .13-15. Tr p i :, ! 16-21 5

On July 30,1975, the NRC ordered consohdation of the Davis Besse : and
3 proceeding with the Davts Besse I and Perrv 1 and 2 proceedmg.

Notwithstandtng our conclusion th at Appbcants, hrough Petitions to
Intervene, advice letters, and preheanng conferences, were well aware et the
Mlegations to which they must respond, the Board took action to insure that
Appheants were specitically aponsed not only of the dimensions of the case
against them, but m addition, were tnformed as to how the product of the
disc overy process would relate to these charges By its Fourth P eheanng
Conference Order of Apnl 29.10% the Board required .til opposition parties to
:lle no later than September 5.19' a Statement af the Case to be Presented.
Such a statement is not required by ne procedural rules of the Commission but
was ordered pursuant to the specine requests of Appheants for this additional
c onc essio n .' Applicants were gisen until September 12 to respond to their
opponents' September 5 tihng. A prehearmg conterence was held on September
IS,1975 to consider Apphcants' objections and comments to the opposition
parties' September 5 tiling. The Board indicated that opposition parties should
conform the introducuon of evidence to the allegations of the September 5
tihng and that attempts to tntroduce evidence not encompassed within these
tilmes would be conditioned upon a showmg of good cause.'

' During this prehearing conference, the Board canvassed de parties to ascertani what
additional discovery, it any. would be requtred by me adeption et the issues and Matters tn
Qntroversy estabitshed for the Davis-Besse I proceedmg in the Davis-Besse : ano 3 pro-
cecoing. Tr. of Davis-Besse : and 3, p 3-16. B ssed upon the response of the parties. it was
the Board's conclusion that only bmited additional discowry would be required and that
adjustments to the discoverv schedule ' hen in effect in the Davi>Besse 1 proceedmg would

, provide satisfactory opportunity for the parties to prepare for hearing w hl' at the same
| time avoidmg delay. Davis-Besse 2 and 3 Tr p. 14 We ne satisfied that ample opporturuty
j was provided Appbcants to consider the ettect on the issues of the ' mited and caretudya

controlled additional discovery which we permitted.
'For a comprehensive discussion of Appbcants' request for this tihnt , see the

Memorandum and Order of the Board Amending Schedule f or Commencement of Hearing
and F1hng of Briets dated November 21,1975

'On a hmited basts, the Board did grant permission to opposition parties to calarge some
of the specific charges made in the September 5 tthng or to present additional evidence

-

relatma to certain of the basic issues set torth m Prcheartng Conterence Order No. 2. On
each such occasion, the Board considered Appbcants' objections and the good cause show-
tng of the amending party and made a determmation as to whether and to what extent it
would permit such amendments. Permission to amend was granted in tnstances where Apph-
cants produced additional documents contemplated by prior discovery orders but which
Appbcants had f ailed to produce timely, or where opposition parties only recently devel-
oped specitic evidence supporting charges at unlawf ul conduct. In each such instance, the
Board considered the question of prejudice to the Apphcants,if any, and whether the pubbe

Qnrunued on 'iext page
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f those issues. Tr. of Davis- Citations to the Record

on of the Davis-Besse 2 and Throughout this decision, the Board has used symbols and abbreviations to
2 proceeding. refer to exhibits, proposed findings of fact and the transcript. Staff papers are
mts, through Petitions t identifled by "NRC," The Department of Justice (Justice) by "DJ,'' Cleveland

,

es, were well aware of the by "C," the Applicants by " App.," Transcript as "Tr.," proposed findings of
took action to insure that fact,"ff," and Applicants' main brief as " App. Brief."

th2 dimensions of the case For convenience, the name of the witness or deponent sometimes has been
:o how the product of the listed before a reference to the transcipt or exhibit;e.g., "Pandy Tr.4896," and
By its Fourth Prehearing "Mansfle!d DJ 287." We frequently refer to the Staff, Justice and City together

red all opposition parties to as '' opposition parties."
>f the Case to be Presented.
rules of the Commission but PREAMBLE
pplicants for this additional
er 12 to respond to their

lhe principal issue in these proceedings is whether dominant electric
snce was held on September

companies in a relevant market area which do not compete with one ancther
-omments to the opposition

may make competitive benefits, including coordination and poohng, available toit opposition parties should
each other while denying these benefits to smaller actual o potential competi-gations of the September 5
tive entitles within the market. This issue becomes of statuary concem to the

. encompassed withm these
Icause., Nuclear Regulatory Commission when the benefits to be shared or denied

nelude power generated from proposed nuclear stations which power will have a
substantial competitive impact upon the delivery and sale of electric energy inpas to asced Wt
the relevant market.tion of the issues and Matters in

in ths Davis-Besse 2 and 3 pro-
ie response of the parties.it was
ery would be required and that
Davts Besse 1 proceeding would Continuedfrom previous page
e for hearms while at the same
sausfied that ample opportunity interest would be adversely affected by excluding evidence relevant to the proper decision
ues of the limited snd carefully of the issues in Controversy. On each occasion in which we permitted the amendment of the

Settember 5 filing, we were convinced that no prejudice or, at the least, no material
quest for this filing, see the prepdice would result from our ruling and tnat there was a clear public interest requirement

for Commencement of Hearms that the amendment be a!! owed. Many of these amendments related to Ohio Edison (which
was one of the Applicants producing relevant discovery materials subsequent to the expira-

gosition parties to enlarge some tion of its discovery deadlines), and even in the case of Ohio Edison the overall effect of the

r to present additional evidence evidence introduced as a result of these amendments was not material to the overallresult
as Conference Order No. 2. On reached by this Board,

etions and the good cause show. See DJ 617, a February 26,1976, response by Applicant disclosing the existence of
3 whether and to what extent it certam maps setting forth territorial allocation agreements between TECO and its com-
; ranted in instances where Appli- petitors and indicating the destruction of certain relevant files in 1970 and 1971 by direc-
rior discovery orders but which tion of a vice president of TECO. Obviously. Applicants could not be allowed to limit the
tion parties only recently devel. proofs against them by failing to produce, timely, documents clearly within opposition
duct. In each such instance, the parties' discovery requests.
:s.if any and whether the public In each limited instance in which an amendment was permitted. Applicants were

granted, upon request, additional discovery and time to prepare a response to the amend-
ment.
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SYNOPSIS

As set forth m Preheanng Conference Order No. 2, the heanng addressed
the maintenance or creauon of a situanon mconsistent with the anutrust laws
ansing from the structure of the electnc power mdustry m relevant areas of Ohio
and Pennsylvania, and how the conduct of the parties affects that structure.
Thus, Broad Issue "A" addressed the quesuon of whetner the structure of the
relevant market and Applicants' position in that market gives them the ability,
acting mdividually or jomtly, to hinder or prevent other electnc entities from
achievmg access to the benefits of coordinated operation and access to the
benefits of economy of size of large electnc generating units. If the answer to
the structural quesuon was determmed to be affirmative, Broad Issue "B" then
addressed the question of whether Applicants' abdity has been used, is being
used, or might be used to create and maintain a situation inconsistent with the
antitrust laws or their underlymg policies.

The Board then set forth eleven Matters in Controversy beanng upon the
resolution of Broad Issues "A" and "B" inclucting the dednition of appropnate
geograpluc and product markets in which to consider the questions posed in the
two broad issues, and the extent, if any, to which Applicants stipulated
dominance of bulk power transmission facdities and bulk power generation in
their combtned semce areas gave nse to the abdity and exercise of abdity to
hinder comp *tition. Matter m Controversy 10 addressed Applicants' policies
with respect to providing or denying access to nuclear faculties to other electne
entities and whether those policies depnved such other entines from realizmg
the benefits of nuclear power. Matter in Controversy 11 considered the connec-
tion between actmues under the proposed licenses and the other ten Matters in
Controversv.

The first Matter in Controversy was whether the combined CAPCO
Company Terntones (CCCT) constitute an appropnate geographic market for
antitrust analysis in these proceedmgs.' As amplified in our discussions under
finding of fact 24, we hold the CCCT area to meet the test of relevant
geographic market and it is within the contines of that market that we discuss
the pnnetoal issues herein. Withm that market, there was stipulation,
subsequenti supported by the endence, as to Applicants' dominance (marketf

share in excess of 905) over both bulk power transmission and bulk power
generation. See finding 5, infra.

'The Combtned CAPCO (Central Area Power Coordinacon Group) Company Terntories
(CCCT) refers to the region bounded by the outer perimeters of the present service areas of
the five CAPCO members ( Appbcants), as shown on the map subnutted by CEI as Exhibit F
to informanon Requested by the Attorney General for Antitrust Revtew in connection w1th
the Perry Nuclear Power Plant Units 1 and 2. CThe map a entitled "Pnncipal Facilities of
CAPCO as of October 31.1969." and was prepared by Duquesne).
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We also have concluded (finding 21,infm) that bulk power services, regional
power exchange transactions and retail power transactions constitute relevant

). 2, the heanns addressed product markets.'

tnt with the antitru t laws he existence of a situation inconsistent with the antitrust laws tums largely
ry in relevant areas of Ohio upon the fashion in which Applicants deal with one another in comparison to
ties affects that structure. their treatment of other electric entities in the CCCT area. The five Applicants

'
uthtr the structure of the are the sole parties to a comprehensive power pooling arrangement, the CAPCO
ket gives them the ability, agreement,which provides that operation and development of their systems be
)thIt electric entities from conducted to the maximum extent possible as a unified system. CAPCO com.
erstion and access to the panies are signators to a broad Memorandum of Undentanding which has been
ing units. If the answer to supplemented by a series ofindividual agreements relating to transmission and
.tive, Broad issue "B" then operation of the respective systems of individual Applicants. De five nuclear
ty has been used, is being stations involved in this license proceeding all are being constructed pursuant to
ation inconsistent with the the master CAPCO plan which calls for joint planning, construction and owner.

ship of a series of new generating stations. Applicants also jointly are plannmg
itroversy bearing upon the the construction of a series of high voltage transmission lines to add to the<

,e definition of appropriate extensive network which now provide the only means of transmitting large
the questions posedin the quantities of electricity within the CCCT.

tich Applicants stipulated The combined generating capacity of the Applicant companies is approxi.
I bulk power generation in mately 13,000 megawatts. The addition of the five nuclear units involved in this

and exercise of ability to proceeding will add another 4,500 MW to overall generating capacity within the
.ressed Applicants' policies area; and, notwithstanding the extensive capital outlays associated with the con.
tr facilities to other electric struction of these units, Applicants are of the opinion that these units will
ther entities from realizing produce economies of scale and will provide forlong term generation costs well
e 11 considered the connec. under average system costs which could be obtained either compared to the cost
tnd the other ten Matters in of operating their present generating equipment or in comparison to new

generation relying upon fossilfueled units. Thus, the operation of tne Davis.Besse
tr thi combined CAPCO and Perry stations will have a substantial effect upon both the supply and the
late geographic market for cost of electricity within the CCCT area.
:d in our discussions under In connection with their joint participation in the CAPCO pool, Applicants
meet the test of relevant have agreed to and have extended to one anoth,r extensive benefits resulting
hit market that we discuss from reserve sharing, emergency power interconnection and sales, staggered
t, thne was stipulation, construction, economy interchanges, firm power sales and third party wheeling.
licants' dominance (market Either by agreement or inaction, Applicants have not engaged in competition
osmission and bulk power with one another in the sale of electric energy in the State of Ohio and have

relied upon provisions of Pennsylvania law designating service territories for
utility companies in following a policy of non. competition among and between
electric entities in the State of Pennsylvania. Thus, the benefits of the CAPCO

n Group) cornpeny Territories pool have been shared by companies which, in any meaningful sense, do not
${[*g* *"** [ compete with one another, and some of which have avoided competition

rust Remw in connecnon wnh Pursuant to agreement and understanding between themselves.
entitled " Principal Facilities or Applicants individually and through their combination as the CAPCO group,
ssneh with minor exceptions, have refused to make available to other electric entities
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in actual or potential competition with individual Applicant companies the
benefits achieved through membership in CAPCO.' During the period im-
mediately preceding the formation of CAPCO (1967), and continuing thereafter,
Applicants' dominance of electrical generation in the CCCT area has continued
to grow. This increase in market share has not been passive or accidental but has
been the result, at least in part, of policies such as refusing to engage in third
party wheeling, emergency interconnection or reserve sharing with non.CAPCO
entities in the CCCT. These policies caused, or contributed substantially to the !
decLion of certain isolated generating systems within the CCCT to abandon |

electric generation.8 ' I

Certain of the actions employed by Applicants to increise their dominance |

in and of themselves constitute violations of the antitrust laws. These include !

territorial allocations, attempts to fix prices, refusals to deal and group boyectts.
Applicants' mutually supporting actions have increased the dominance of each |

individual Applicant within its own service territory and their reinforcing actions I
Ithus may constitute monopolization, attempted monopolization and a combina-

tion to monopolize. Dominant companies whose increased dominance in
;

relevant markets is not thrust upon them but results from a continuing series of ;

'

collective and individual actions may be said,within the context of the issues in
controversy, to be u:ing their dominance to hinder or impede the ability of
other electric entities in those markets to compete.

The situation as described above is inconsistent with the antitrust laws; and,

where the piant construction of a series of nucitar generating stations is under-
taken in a fashion calculated to further increase that dominance, activities under

the license can be said to maintain a situation inconsistent with those laws. Even
were we to find that despite Applicants' dominance they had undertaken no
anticompetitive acts so that no present situation inconsistent with the antitrust
laws exists, there would be concern if the proposed nuclear construction sud.
denly reduced or hindered the ability of lesser entities to compete with Appli-
cants. Artificial barriers imposed by Applicants to prevent competitors from
gaining access to or the same type of benefits from the nuclear plants as they

'Certain Applicants refused to make available to competmg electric entities many of
these benefits such as third party wheeling, reserve sharing and emergency or economy
interchanges, even prior to the formation of CAPCO, while at the same time extending these
benefits to each other.

''We do not find that Applicants' policies were Jolely responsible for the demise of
many of these isolated systems. Some of these systems may have been too small to operate
efficiently and economically. Other systems may have succumbed to the prolonged effects
of management inefficiersey or failure to maintain and service their electric plants. The
problem raised by the antitrust laws, however, arises from evidence of several actmties of
Applicants which hastened or contributed in a substantial manner to the elimination of
these electric ty generating competitors.
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Appl! cant companies the contemplate for themse' .ould result in the c:rcation of a situation incon-
^

' . ' During the period im- sistent with the antitrust laws.
, and continuing thereafter, This synopsis sets forth succinctly the considerations which apply to our

CCCT area has continued resolution of the isst.es and Matters in Controversy. Our conclusion that Appli-
nassive or accidental but has cants have a prolonged history, both individually and collectively, of misuse of-
refusing to engage in third their dominant position within the CCCT and their respective service areas to
e shanng with non{APCO achieve anticompetitive results and what to us is a clear nexus between activities
ributtd substantially to the under the license and the anticomoetitive situation Applicants have nurtured
hin the CCCT to abandon within the CCCT convinces us that the imposition oflicense conditions is neces-

sary tc effect the statutory purpose of section 105(c).
to increase their domm, ance

stitrust laws. These include
to dral and group boycotts. LEGAL STANDARDS
. sed the dominance of each
md their reinforcing actions As we commence our review of the record and findings of fact, we shall
iopolization and a combina- enumerate bnefly the legal standards to be applied in resolving the Issues in
: increased dominance in Controversy. Our charter, of course, is derived from Section 105(c) of ti'e
i from a continuing series of Atomic Energy Act of 1954 as amended ("the Act").'" Section 105(c) requires
the context of the issues in the Commission "to make a finding as to whether the activities under the license

er or impede the ability of would create or maintain a situation incensistent with the antitrust laws." A
situation is not limited to a particular anticompetitive act but may be comprised

t with tne antitrust laws; and, of "pattems of anticompetitive conduct." Kansas Gas & Electric Co. andKansar
generating stations is under- City Pbwer & Light Co. (Wolf Creek Generating Station, Unit No.1),
dominance, activities under ALAB 279,1 NRC 559,572 (1975). 2 Thus, in Waterford II, szepra, note p.
istent with those laws. Even 138, the Commission noted that its statutory mandate to consider antitrust
:e they had undertaken no issues is not " automatically limited to the construction and operation of the
ensistent with the antitrust facility to be licensed." Rather, "the relationship of the specific nuclear facility
d nuclear construction sud- to the applicant's total system or power pool should be evaluated in every
ties to compete with Appli- case."'8 It is within this framework that we approach our task of deciding
i prevent competitors from whether activities under the license will create or maintain the prohibited situ.
1 the nuclear plants as they ation.' '

'' 42 U.S.C. Section 2135(c)(1970).
* * See also Alabama Pbwer Co. (Joseph M. Farley Nuclear Plant, Units 1 & 2), LPB 73 5,

etmg slectric entitnes many of 6 AEC, 85, 86 (1973) holding that it is the competitive situation as a whole with
is and emergency or economy emphasis on the structure of the market rather than isolated individual acts which deter-
t me sante uma extending mese

mines whether a situation inconsistent with the antitrust laws exists.
. ' * Waterford 11 at 620-21.responsible for the demise of

' *The Congresnonal inient not to grant the valuable asset of nuclear licenses where they
han bun too srnall to operate

would further it.hibit competition is not contingent upon proof of actual violation. He
ambed to the prolonged effects ant trust laws encompass Section 5 of the FTC Act and its prohibition on unfair tradetrica meir &ctnc phnts. De practices. See Joint Committee Report, S. Rep. No. 91 1247, 91st Cong., 2nd Sess
evidenes of several activmes of (1970)(hereinafter '' Joint Comnuttee Report"), p.14; MC, v. Cement Institure, 333 U.S.manner t me ehrnination of 683 (1948); MC v. Motion Pferu-e Advertirmg Service Co., 344 U.S. 392 (1953); MC v.

Brown Shoe Co., 384 U.S. 316 (1966); Arlantic Refning Co. v. MC,381 U.S. 357 (1965).
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The issues in Controversy ibcus upon the exclusionary activities of Appli-
cants. The stipulation of their dominance renders any exclusionary conduct
suspect. United States v. Philadelphia National Bank, 374 U.S. 321,363,371
(1963). Joint activities to restrain or limit competition or to exclude com-
petitors and would-be ccmpetitors violate Section 1 of the Sherman Act. United
States v. Socony Vacuum Oil Co.,310 U.S.150,224-25, n. 59 (1940); Northern
Pacific Railroad v. United States, 356 U.S.1 (1958). When companies possessing
the dominant share of a relevant market act jointly in these respects,Section 2
of the Sherman Act is violated. American Tobacco Co. v. United States,328
U.S. 781 (1946); United States v. Griffith, 334 U.S.100,104-108 (1948);
United States v. Paramount Pictures, 334 U.S.131, IS4,155,160,165,167 73
(1948). The demise of competition in the affected market need not be accom-
plished instantaneously or as a result of any particular act. " Monopoly can as
surely thrive by the elimir.ation of such small businessmen, one at a time, as it
can by driving them out in lari;e groups." Klor's v. Broadway-Hale Stores, 359
U.S. 207,213 (1959).

Section 1 Activities

With respect to conspiracies prohibited by Section 1 of the Sherman Act,it
is established that the agreement or understanding to accomplish the act in
restraint of trade itself constitutes a complete violation and that no overt actsin
furtherance of the conspiracy need be alleged or proved. United States v.
Socony Vacuum Oil Co., 310 U.S.150,224-25, n. 59 (1940); United States v.
Trenton Potteries, 273 U.S. 392,402 (1927);Nash v. United States, 229 U.S.
373, 378 (1913). Since the creation of potential power to injure competition
standing alone may act to restrain competition,it is no defense to assert that no
steps were taken to carry out the illegal agreement. United States v. Central
States Theatres Corp.,187 F. Supp.114,147 (D. Neb.1960). However, proof
concerning the accomplishment of the objectives of a conspiracy may be
persuasive evidence of the existence of the conspiracy itself. American Tobacco>

Co. v. United States, 328 U.S. 781,809 (l946): Eastern States Retail Lumber
Dealers Assn. v. United States, 234 U.S. GGG, Q2 (l9I4).

Uniting in support of the anticompetitive purpo>: rather than entry into a
forraal agreement is the measure by which conspiracies and combinations are to
be malyzed. Interstate Circuit v. United States 306 U.S. 208, 227 (1939);
United States v. .Vasonite, 316 U.S. 265,275 (1942). Consultation between and
among the conspirators with respect to particu'ar acts is not a necessary element
to establish a conspiracy. A direct exchange of words is not required and the
essential agreement, corrbination or conspiracy may be implied from a course of
dealing or other circumstances. Frey & Son, Inc. v. Cudahy Packing Co.,2S6
U.S. 208,210 (1921).
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usionary activities of Appli- Per Se Offenses

. any exclusionary conduct Although not only violations of the antitrust laws are encompassed within
ik, 374 U.S. 321,363,371

the Commission's mandate on antitrust review (which includes activities of:tition or to exclude com- Applicants which are inconsistent with the policies underlying the antitrust
of the Sherman Act. United laws), our task is made easier by reference to certain activities which,if found to
1-25, n. 59 (1940);Northen have occurred, constitute per se violations of the antitrust laws. Rese include
.When companies possessing practices-
in these respects,Section 2 . . . which because of their pernicious effect on competition and lack of any

) Co. v. United States,328 redecming virtue are conclusively presumed to be unreasonable and there.
U.S.100,104-108 (1948); fore illegal without elaborate inquiry as to the precise harm they have
154,155,160,165,167 73 caused or the business excuse for their use,

market need not be accom-
:ular act. " Monopoly can as Northern Pacific Ry. v. United States, 356 US.1,5 (1958). A specific intent to
essmen, one at a time, as it restram trade is not an element of a per se offense.The objectives or motives of

Broadway-Hale Stores,359 the conspirators are not relevant or materialif the actions undertaken constitute'

'i per se violations of the Sherman Act.
Among the activities condemned as per se violations are territorial and

customer allocations among and between competitors. United States v. Tops
Associates, 405 U.S. 596 (1972); United States v. Sealy, Inc, 388 US. 350
(1967); Northern Pacific Ry. v. United States, 356 U.S.1 (1958); Otter Tail.

: ion 1 of the Sherman Act,it Power Co. v. United States,410 U.S. 366,378 (1973).
is to accomplish the act in Another activity deemed per se illegal is that of price fixing, United States
im and that no overt acts in v. Socony. Vacuum Oil Co., 310 U.S.150 (1940);Northent Phcific Ry. v. United
>r proved. United States v. States,356 U.S.1.
59 (1940); United States v. Group boycotts or concerted refusals to deal also are forbidden and are not

.t v. United States, 229 US. " saved by allegations that they were reasonable in the specific circumstances."
power to injure competition Klor's, Inc. v. Broadway-Hale Stores, Inc., 359 U.S. 207,212 (1959)
i no defense to assert that no
nt. United States v. Central Rule of Reason
nib.1960). However, proof In addition to those activities deemed per se unreasonable and therefore in
s f a conspiracy may be violation of the antitrust laws, other agreements and combinations may be found
scy itself. American Tobacco to violate the Sherman Act if, upon analysis,it is determined that the agreement-

' astern States Retail Lumber imposes an unreasonaole restraint on trade. Standard Oil Co. of New Jersey v.
914). United States,221 U.S.1 (1911). In circumstances where the challenged activity
iose rather than entry into a does not fall into the category of a per se offense,we are required to determinei

icies and combinations are to whether the activities are intended to effect some legitimate business purpose of
306 U.S. 208,227 (1939); whether the primary thrust of the agreement is to produce an adverse effect
!). Consultation between and upon competition.ts ne " inherent nature or effect" of a contract, agreement

i :ts is not a necessary element
i m ' activities to be in the nature of per se

ords is not required and the violations of the antitrust laws. In other instances we have held that the anticompetitive
/ be implied from a course o ' purpose and result of particular activities is unreasonable and therefore violative of the
v. Chdahy Packing Co., 256 Sherman Act notwithstanding the existence of certain neutral or not anticompetitive aspects

of these activities.
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' i or combiration or its " evident purpose" to restram trade mjunously may violate"'
the statute. Umted States v. American Tobacco Co., 221 U.S.106,179 (191It

_ Illustrative of unreasonable agreements are restramts in alienation, United States
v. Arnold Schwinn & Co.,388 U.S. 365,379 (1967), and refusals to deal.

__ We note also that activities, each reasonable m isolation, may violate the-

Sherman Act if their collective or bundled effect is to work an unreasonable
restramt on trade. United States v. International Business Machines,1975 Tr.

i Cas.160,445 (S.D.N.Y.1975).
- Even unilateral refusals to deal may violate the Sherman Act if the refusal

C
stems from a predatory purpose and involves coercive tactics with monopolistic-

ends. Loram Journal v. United States, 342 U.S.143 (1951). Where the refusal to
_ =

deal is made by only one party, that refusal may be outlawed if it is the product
"

of joint consultation among competitors or if it mvolves the exchange ofinfor-_
-

mation by like-mmded compames to achieve a particular exclusionary result.
'_- Umted States v. Gmeral Motors Corp., 384 U.S.127 (In66); United States v.

Parke Davis & Co., 362 U.S. 29 (1960); United States v. (.nffith, 344 U.S.100
_- (1948).

.

-

Section 2 Offenses - Monopolization

'

_ ne offense of monopoly under Section 2 of the Sherman Act has two-

'

elements:
" '

(1) De possession of monopoly power in the relevant market.

.-j
(2) The willful acquisinon or mamtenance of that power as distinguished
from the growth or development of a supenor product, busmess acumen, or_- histonc accident.

' ^

United States v. Gnnnell Corp., 384 U.S. 563,570-71 (1966). In Grinnell,T tiie Court reiterated' * its definition of monopoly power as "the power to con.
-

trol pnces or exclude competition" and "the existence of such power ordmauly*
~

may be mferred from +he predainmant share of the market." /d at 571., ,

In situations where the existence of market power may be ascertamed, the_

_ use of that monopoly power to foreclose competition or gam a competitive
advantage violates the antitrust laws. Otter Tarl v. United States,410 U.S. 366,

-7- 377. Of vital importance with respect to the Issues in Controversy in this pro-
ceeding is the Court's affirmance in Otter Tazl of the District Court determma-
tion that a utility was engaged m the tilegal use of monopoly power where it had

. a strategic dommance in the transmission of power in most ofits service
area and that it used this dommance to foreclose potential entrants into the

''See Umred Stater v. duibar a Co. 351 l'.S. 377,391 (1956)
_

--

-
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n trade injuriously may violate retail area from obtaining electric power from outside sources of supply.
b., 221 U.S.106,179 (l911). 331 F. Supp. 54,60 (D. Minn.1971)
ats in alienation, United States
7), and refusals to deal. The use of monopoly power to destroy threatened competition also violates
: in isolation, may violate the the " attempt to monopolize" clause of Section 2 of the Sherman Act." Otter
:2 is to work an unreasonable Tail at 377. Also important is our consideration in this proceeding of the Court's
I Business Machines,1975 Tr.

holding in Otter Tail that agreements not to compete with the aim of preserving-
or extending a menopoly are illegal.: s

le Sherman Act if the ref'isal In finding that a particular practice violates Section 2 of the Sherman Act,it
reive tactics with monopolistic is not necessary for the transgressor to have achieved complete monopoly. Otter
13 (1951). Where the refusal to Tail v. United States, supra; Associated Press v. United States, 326 U.S. I
be outlawed ifit is the product (1945).'
involves the exchange ofinfor. Moreover, an actual effect on prices or exclasiop of competition need not
particulat exclusionary result. be proved.
. 127 (1966); United States v. 71he material consideration in determining whether a monopoly exists
States v. Gnffith. 344 U.S.100 is not that prices are raised and that competition actually is excluded but

that power exists to raise prices or to exclude competition when it is desired
to do so.

American Tobacco v. United States, 328 U.S. 781,811 (1946).

of the Sherman Act has two A company possessing monopoly power annot willfully act to maintain or
expand that power without violating the antitrust iaws. The willful maintenance

: relevant market. of monopoly power can be established merely by showing that " transactions
neutral on their face" have an exclusionary effect on the market, without a

of that power as distinguished specific showing of anticompetitive motivation. United States v. Alur tinum
or product, busmess acumen, or Gmpany of America,148 F.2d 416,432 (2nd Cir.1945);" United States v.

(5:ited Shoe Jfachinery Corp.,110 F. Supp. 295,3,16 (D. Mass.1953),aff'd per
curiam, 347 U.S. 521 (1954). Thus, a . 'nopoly which results from a party's

53,570 71 (19 %). In Crinnell, conduct is sufficient for a finding of monopolistic intent. United States v.
ly power as "the power to con- Griffith, 334 U.S.100,105 106 (1948).
stence of such power ordinarily The existence of a business motivation or justification cannot legitimate the
1e tr.arket."Id at 571. misuse oi monopoly power. United States v. Amold, Schwinn & Co., supm at
power may be ascertained,the 375; Otter Tail Power Co. v. United States, supra, at 380 (1973). None of the

ipetition or gain a competitive transactions engaged ir, by a defendant need be illegal in and of themselves if
v. United States,410 U.S.366, they are part of a course of conduct which maintains a monopoly. See American
sues in Controversy in this pro- Tobacco v. United States, supra; Aluminum Company of America,148 F.2d at
if the District Court determina- 43132; United Shoe,110 F. Supp. at 342.
f monope ' power where it had
n of power in most ofits service "Lonrin Jounwl v. United States, 342 U.S.143,154 (1951);&stman Kodak cb. v.

close potential entrants into the Southan Photo Marawls Co., 273 U.S. 359,375 (1927).
. . Citing Schine omin Thaears v. Unitaf states. 344 U.S.110.119.
"See Joint Committee on Atomic Energy, Hearmgs on S. 3323 and H.R. 8862 to

Amend the Atomic Energy Act of 1946,83rd Cong. 2d Sess., Part 2,at 441-443,495-498,
.391 (1956). 629,641442 (1954).
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Section 2 of the Sherman Act also prohibits conspiracies and combinations to
monopolize. American Tobacco Co. v. United States,147 F.2d 93,111 (6th Cir.
1944), affd, 328 U.S. 781 (1946). A combination or conspiracy to monopolize
would include an agreement or understanding which was intended to, or by its
inherent nature would, control prices or exclude competitors in any relevant
market.so It is not necessary that the agreement was intended to, or by its
inherent nature would, exclude all possible competition. American Tobacco v.
United States, 328 U.S. 781,788-789 (1946); United States v. Conschdated
Laundries Corp.,291 F.2d 563 (2d Cir.1961). An intent to exclude competition
or control prices can be inferred from the conspirators' course of conduct if they
possess a predommant share of a market in relation to their competitors. United
States v. Grinnell Corp., 384 U.S. 563, 570 71 (1966); United States v. Pam-
nount Pictures, 334 U.S.131,174 (1948); United States v. Griffith,334 U.S. at
107, n.10 (1948); American Tobacco v. United States 328 U.S. at 796-97.
Selective refusals to deal can be exclusionary and therefore violate Section 2 of
the Sherman Act if the nondealing firm possesses monopoly power. A company
with a lawful monopoly in one market may not expand that monopoly in
another market by a selective refusal to deal. Lorain Journal v. United States,
342 U.S.143; Eastman Kodak Co. v. Southern Photo Materials Co.,273 U.S.

359 (1927).
Refusals to deal whether unilateral or group imposed violate Section 2 of

the Sherman Act where the refusing company (s) denies access to a " bottleneck"
resource. " Bottleneck" resources are those to which access is essential if the
utilizing party is to function as an effective competitor. When combinations of
companies give each other access to t!'ese facilities and deny access to their le m
rivals, a Sherman Act Section 2 violta. in may occur. Associated Press v. United
States, 326 U.S.1 (l945); United States v. Terminal Railroad Association,224
U.S. 383 (l912); Gamco, Inc. v. Providence Fruit & Produce Building, Inc.,194
F.2d 484 (1st Cir.1952), cert. denied,344 U.S. 817 (1952); Otter TailPbwer
Co. v. United States, 410 U.S. 366,380 (1973).

The competitive advantage afforded by the " bottleneck" service need not
be indispensably necessary to competitive survival;it is sufficient that without it
the excluded competitor is at a " competitive disadvantage." Associated Press v.
United States, 326 U.S. at 17-18. This was stressed by Judge Learned Hand for
the three-judp District Coui, in Associated Press, in a passage quated with
approval by the Supreme Court:

Most monopolies, like most patents, give control over only some of the
means of production for which there is a substitute;the possessor enjoys an

" An agreement or conspiracy which violates section t may also violate section 2. See
United Stater v. Socony. Vacuum Oil Co., 310 U.S. at 220 n. 59: United States v. Gnffith.
334 U.S. at 106.
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anspiracies and combinations to
| advantage over his competitors, but he can seldom shut them out altogether;

rtes,147 F.2d 93, i11 (6th Cir. his monopoly is measured by the handicap he can impose . . . . And yet that
n or conspiracy to monopolize advantage alone may make a monopoly unlawful. 326 U.S. at 17, n.17.

hich was intended to, or by its
le competitors in any relevant Unfair Trade Practices
mt was intended to, or by tu
ipetition. American Tobacco v. Unfair trade practices may result from the imposition of a " price squeeze"
United States v. Consolidated on competitors. A price squeeze occurswhen the differentialbetween wholesale

a intent to exclude competition rates and retail rates prevents an entity purchasmg electricity at wholesale from
ators' course of conductif they competing with its supplier for retail customers. The retail competitor most
.on to their competitors. United often affected is the competitor for industrial consumers. Deliberate imposition
(1966); United States v. Para- of a " price squeeze" may be classified as ar. unfair trade practice. FPC v.

rd States v. Griffith,334 U.S. at Conway, 425 U.S. 957, 99 S. Ct.1999 (1976); City of Mishawaka, Indiana v.
af States. 323 U.S. at 796 97. Indiana & Michigan Electric Co.,1975 CCH Tr. Cas. 160,318 (N.D. Ind.1975).
d therefore violate Section 2 of An unfair trae prr.ctice might occur through a refusal to establish a
:s monopoly power. A company synchronous interconnection with electric entities engaged in the generation and
not expand that monopoly in sale of electricity at retail while agreeing to establish such interconnections with
'orain lournal v. United States, self. generating industries not engaged in the retail sale of electricity. Likewise,
i Photo Materials Co., 273 U.S. insistence by a wholesale supplier upon ownership and control over connection

facilities paid for by the seller's customers may constitute an unfair trade
ip imposed violate Section 2 of practice in circumstances where the integrity of the selling system's facility
. denies a cess to a " bottleneck" ,

would not be adver:ely affected by customer ownership or where ooerational '

,

which access is essential if the safety reasons offered in support of the ownership demand are found to be
apetitor. When combinations of artific.al, contrived or unreasonable. I

ss and deny access to their lesser The imposition of unfair or unworkable conditions in a contract also may
iccur. Associated Press v. United constitute a refusal to deal and render such conditional " offers" to deal mere
ninal Railroad Association,224 sham.
it & Produce Building,Inc.,194
i. 817 (1952); Orter Tail Power

FINDINGS OF FACT

s " bottleneck" service need not
al;it is sufficient that without it 1. Applicants involved in this procseding are five investor. owned electric

g
.sadvantage." Assodate&ss %
ssed by Judge I.eamed Hand for a) The Toledo Edison Company (TECO)-The Toledo Edison Company is a

'ress, in a passage quoted with vertically integrated utiUty serving an area of 2,500 square miles in northwest
Ohio. Its 1973 electric operating revenues were $126,415,000 and its net income

control over only some of the exceeded $23,500,000. Its 1973 net generating capacity was 1045 MW served by

tbstitute; the possessor enjoys an 493 pole miles of company owned transmission line of 66 KV and above.NRC
207, p. 26-27; NRC 157.

b) The Clevehnd Electric Illuminating Company (CEI)-The Cleveland
on 1 may also nointe section 2. See Electric Illuminating Company is a vertically integrated utility serving an area of
220. n. 59: Urured Srater v. Cnfl7th, i 1700 square miles in northeastern Ohio. Its 1973 electric operating revenues

| were $293,000,000 and its net income exceeded $49,000,000. Its 1973 net
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! generating capacity was 3896 MW served by 632 ;, ole-miles of company owned
! transmission line of 66 KV and above. NRC 207; NRC 157.

1 c) Duquesne IJght Company (Duquesar)-The Duquesne IJght Company is
! a vertically integrated utility serving an area of 800 square miles in the Pitts.

burgh area. Its 1973 electric operating revenues were in excess of 5241,753,000
and net income exceeded 551,800,000. Its 1973 net generating capacity was
2518 MW served by 330 pole. miles of company owned transmission line of 66
KV and above. NRC 207;NRC 157.

d) ne Ohio Edison Company (Ohio Edison)-ne Ohio Edison Company is
a vertically integrated utility serving an area of 7463 square mil 6s in central and
northeastern Ohio. Its 1973 electric operating revenues were in excess of ;

$383,238,000 and its net income exceeded $16,135,000. Its 1973 net generating
capacity was 3650 MW served by 2795 pole. miles of company owned transmis.

! sion line of 66 KV and above. NRC 207; NRC 157.

| e) Pennsylvania Power Company (Penn Power)-The Pennsylvania Power

| Company is a vertically integrated utility serving an area of 1515 square miles in

I northwestern Pennsylvania. Its 1973 electric operating revenues were

| 553,742,000 and its net income exceeded $8,600,000. Its 1973 net generating
capacity was in excess of 608 MW served by 453 pole. miles of company ownedl

transmission line of 66 KV and above. NRC 157.
Penn Power is a wholly owned subsidiary of Ohio Edison and for many

years has been operated with Ohio Edison as a single integrated system. App.
214; White, Tr. 9495 96. There would be only one company were it not for the

; fact that both Ohio and Pennsylvania required utility service at retail to be
provided by domestic corporations. White, Tr. 9496 9650. He two companies'

j are operated without any significant policy differences other than those required
; by state law. White, Tr. 9650.
|

CAPCO

! 2. Since September 14, 1967, the five Applicant companies have been
' 28parties to a pooling and coordination agreement entitled CAPCO Memo.

randum of Understanding. NRC 184. In 1973 the total CAPCO net dependable
capacity was 11,735 MW transmitted over a system consisting of 4,753 pole.
miles of transmission line 69 KV and above. CAPCO structure and organization
is set forth in NRC 214.

3. He CAPCO pool was formed to enable Applicants to coordinate installa.
tion of generation and transmission in order to further reliability and to take
advantage of scale economies. NRC 184, p.1; Fleger, Tr. 8617; Schaffer, Tr.

" Central Area Power Coordination (Group).
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pols-miles of company owned 8337; White, Tr. 9498, 9712-14; Williams, Tr. 1035152; App.122, p. 9 (Fire-
RC 157. stone); App. ff 33.11.

s Duquesne IJght Company is 4. Ta achieve these goals, Applicants engage in a construction program of
300 square miles in the Pitu. jointly committed generating units under a ene. system planning concept. NRC
tre in excess of 5241,753,000 184, Section 2.2; Schaffer, Tr. 8535 ; App.122, p. 9 10 (Firestone); NRC 205, p.

net generating capacity was 1112 (Mozer); App. ff 33.12,in part. The five nuclear facilities which are the.

>wned transmission line of 66 subject of this proceeding are part of a larger 14 facility construction program
implementing the CAPCO planning guidelines. NRC 158, question 12; App.122,

-The Ohio Edison Company is p.1314; App. IT 33.13. Complementing the generation construction program t
163 square miles in cent al and another joint program, again making use of the one. system concept to construct
revenues were in excess of sufficient transmission facilities to permit performance of the arrangements

5,000. Its 1973 net generating described in the CAPCO Memorandum of Understanding.sa NRC 184, section
; of company owned transmis- 4.3; NRC 185, section 1.01; Schaffer, Tr. 8550; App.122, p.11; Applicants

Proposed Finding of Fact 33.14,in part.2 8
ver)-The Pennsylvania Power 5. Within their respective service areas, each individual Applicant is
in area of 1515 square miles in dominant with respect to generation, transnussion, and sale of electric energy.
ic operating revenues were a) Generation. In 1973, CEI controlled 94.11% of all generating capacity in
3,000. Its 1973 net generating its service area (DJ 587, p. 65(a)); Duquesne 99.90% (DJ 587, p. 74); Ohio
pole-miles of company owned Edison 96.61% (DJ 587, p. 69, NRC 164, pp. 4-5); Penn Power 100% (DJ 587,

p. 69, NRC 166, pp. 4-5); Ohio Edison and Penn Power 97.08% (DJ 587, p. 69);
>f Ohia Edison and for many TECO 95.68% (DJ 587, p. 73).s* In 1973, Applicants controlled 95% or more
singli integrated system. App. of all existing generating capacity in the CCCT (DJ 587, p. 76).s s
ne company were it not for the b) Transmission. CEI controls 96.8% of all transmission facilities 66 KV and

utility service at retail to be above within its service area; Duquesne 100%; Ohio Edison and Penn Power
496-9650. The two companies 99.8%; TECO 99.2%. On a combined basis, Applicants control 99.3% of trans-
mces other than those tee ired mission facilities 69 KV and above in the CCCT (1973 figures)(Guy,NRC 133,

p. 27; Hughes, NRC 207, pp. 26-27).
c) Retail Sales. In 1973, CEI accounted for 96.41% of the retail sales of f'um

power in its service ares (DJ 587, p. 65 (a));Duquesne 99.93% (DJ 587, p. 74);
'

Ohio Edison 94.17% (DJ 587, p. 69, NRC 164, p. 22);Penn Power 96.95%(DJ
pplicant companies have been
mt entitled CAPCO ' Memo-2

3: Applicant Ohio Edison has described these transmission facilitses as the " backbone"
te total CAPCO net dependable of the CAPCO system. NRC 157, Ohio Edison Annual Report 1973.
stem consisting of 4.753 pole. " Prior to January 1,1975, Applicants coordinated their operations by means of
PCO structure and orgamzation P'"i usly executed bilateral agreements between or among Applicants. App.122, p.1516;

NRC 205. Subsequent to January 1,1975, the CAPCO basic operating agreement NRC |
202, becama affective and governs relevant operations of the Applicants. App.122, p. '

.pplicants to coordinate instth.a- 1112,16; NRC 202, section 1.01,20.01; Firestone Tr. 9234-38; App. ff 33.16,in part. '

i further reliability and to take "The exhibits upon which these figures are based exclude sales and generating capacity
Fleger, Tr. 8617; Schaffer, Tr. of Buckeye Power in the service areas of Ohio Edison and TECO.

; ,

:There is evidence of record concernmg Applicants perantage of generation which !

differs slightly, though insignificantly, from the percentages set forth above;CEI controlled
. 94.4%; Duquesne 100%; Ohio Edison 97.9%; Penn Power 100%; TECO 96.1% and the

CAPCO collectively 97.1% (Hughes NRC 207, pp. 26-27; Guy, NRC 133, p. 28).e
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587, p 69, NRC 166. p 22) and TECO 94.5 5% (DJ 587, p. 73) 2 ' Collectively,-

Appbcants accounted for 95% ot' retail sales of firm power m the CCCT m 1973

_

(DJ 587. p. 76)."-

d) Wholesa'e Sales. In 1973, CEI accounted for 96. t 1% of Srm power sa :s
at wholesale for resale within its service area (DJ 587, p. 65 (a)), Duquesne 100%

,
_

(DJ 587, p. 69, NRC 162, p. 22); Ohio Edtson and Penn Power 99.03% (DJ 587,
p. 69); and TECO 98.60% (DJ 587, p. 73).'' Appbcants' combmed sales of-+-

|

_

-F wholesale sales for resale accounted for 97.06% of all such sales made in the ,

CCCT m 1973 (DJ 587. p 76). |

_

Thus, there is ample support m the record for the stipulation of Applicants' |
= counsel that. |

[Elach of the apphcants dominate [siel the generation of bulk power m |
their service areas . Each of the applicants :s dommant as to the genera- |

_

tion of power m their service areas . . I don't think we could dispute that |
__

even if we wanted to. Tr 440-41, |
- |

' and

-
i ach of the appbcants :s clearly the largest in its service area in terms of"

' miles of transmission line and in terms of capacity of its transmission lines.

A Tr.448
|

6. Poohng carnes with it benents of coordinated operation and coordinated |

_ .
development." Slemmer, App 121, p. 8. All Appbcants recogmzed that the
Gnancial viability and the rehabthty of each of their mdmdual systems would be |

_

enhanced through pooling arrangements. Williams,Tr. 10,351 52. Moreover, the
Northeast electncal blackout of 1o60 served as an impetus for electnc utthties to |

|- enter mto at . east limited pochng arrangements which would provide for emer-
gency mterconnection. These efforts were encouraged by the Federal Power i

=- Commission. Firestone, App.122, p. 4-5 Slemmer, App.121, p. 20-21. |

7 The pooling arrangements contemplated by the CAPCO group, however,
_

were more comprehensive m nature and mtended ef fect than merely to provide

I
-

. ' * See footnote 24.
I,- ''This percentage figure does include Buckeye Power ules and generating capacity

- ''See footnote 24
_

'' By coordinated operation is meant:5

. such activities as interconnection, reserve sharing, transmtssion services, mtegra-
tion of generation resources, and the exchange ot- une of firm power and energy.
deticiency power and energy. emergency power and energy, mrplus pow (r and~

energy, economy power and energy. mamtenance power and energy, and seasonal

c= and diversity power and energy 'J.ampmeier DJ 450, pp.10-13. Mayben C 161, p.
17. Slemmer App t 21, pp. S.1: 16 " Coordinated development" includes but is not'-

limited to jomt plannmg and development of generation and transmisson facilities.
___

Kampmeier D1450, pp. 9.14-l5, Mayben C .ol, p. I 8.
_

._

-
_
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DJ 587, p. 73).s e Collectively, for emergency service. Among the principal objectives were arrangements for the
em power in the CCCr in 1973 sale of partial firm power from one entity to another during periods of shortage,

or maintenance outages or to permit staggered construction. Wiulams, Tr.
for 96.41% of firm power sales 10,352; Firestone, App.122, p.11,12,1517. Staggered construction permits,

87, p. 65 (a));Duquesne 100% individual utilities to purchase unit output or fract'onal shares of large generat-
1 Penn Power 99.03% (DJ 587, ing stations with the remaining output assigned to other pool members so that+

Applicants' combined sales td each company can obtain the benefits of economies of scale associated with the
of all such sales made in the construction of large units even though its anticipated needs and load growth

would not permit or require the construction of a large scale unit. Williams Tr.
r the stipulation of Applicants' 10,351-52; Hughes, NRC 207, p.12-13. Nuclear units which Applicants expect

to provide low cost base load power offer special opportunities for CAPCO
e gen 1 ration of bulk power in member companies to achieve the benefits of economies of scale. As Dr. Hughes
.s is dominant as to the genera- testified:
n't think we could dispute that Nuclear power has different economic characteristics from other generating

sources, characteristics which give nuclear units an advantage in particular
situations. For instance, nuclear units have particularly low operating costs
making them highly suitable for base load operation. Nuclear units also
differ from other generating modes with respect to their environmental

in its service area in terms of effects, safety features, the reliability of fuel supply and other factors.
tpacity of its transmission lines. The fact that applicants are adding these units rather than alternative

generating sources is an indication that the nuclear units were viewed by the
applicants as superior to the alternatives available at the time of decision.

sted operation and coordinated
Otherwise, the alternatives would have been chosen. Indeed, applicants' own

Applicants recognir.ed that the
documents ' indicate they have believed nuclear generation to be a distinct.3

eir individual systems would be
ly superior choice for expanding base load capacity over the fossil-fueled,

s,Tr.10,351 52. Moreover, the alternatives. To the extent that this belief is correct, the nuclear units will
ilmpetus for electric utilitie t!

contribute to the effectiveness of the applicants' bulk power supply systems
which would provide for emer-

and enhance the economic advantage these systems enjoy over alternative
auraged by the Federal Power

sources, thus enhancing their market power.
r, App.121, p. 20-21.

,
'

)y the CAPCO group,however, In the absence of the CAPCO agreement, these CAPCO member companies
d effect than merely to provide could not achieve the same economies of scale as they are able to by virtue of*

the CAPCO staggered construction agreements.

iales and generaung capacity 8. An integral part of the plan to provide economies of scale in the genera-
tion of electric energy is the agreement among CAPCO members to transmit
power between and among their respective systems.38 'lhis transmission is neces-

' ing, transmission services, integra-
f sale of firm power and energy, "CEI Acnual Report for 1972, p.11, and "CAPCO Base load Generates Capacity<

| and energy, surplus power and Requirements Followmg Perry #2,1981-1984 " Plannmg Committee Report s$, June 14,
'

s power and energy, and seasonal 1973.
ISO, pp.1013; Mayben C 161, p. 8 80f course, the establishment of a physical interconnection is an essentialfirst step in
i dev:lopment" includes but is not providing access to other sources of power. Williams, Tr.10,353. Conversely, refusal to
eratio. and transmission facilities. interconnect denies generating entities of the opportunity to obtain the becefits of coordi-
e.18. nated development and operation.

F
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sary in order to make available to co. owners the output of the various CAPCO
generating stations including the Davis.Besse and Perry nuclear units.Without
the construction of extra high voltage transmission and without the corr,mitment

to make transmission over these lines available to the other members of the
CAPCO pool, the advantage of utilizing nuclear units for low cost base load
power would be reduced. This in turn would affect the overall cost of produc-
tion of electric energy to the respective CAPCO member companies which in
tum would atTect the rates at which these companies sell power to their cus-
tomers. Thus, there is a discernable relationship between the CAPCO agreement

for joint ownership of nuclear facilities and use of high voltage transmission lines
and the competitive stance of the individual members of CAPCO. These ad-
vantages were known to and recognized by Applicants. NRC 157, Ohio Edison
Annual Report 1973.

9. Although access to transmission facilities is a necessary concomitant of
reliable and economic energy production, Kampmeier, DJ 450, p. 51; Mozer,>

NRC 205, p. 78, small systems frequently find it infeasible to construct duplica-
tive transmission facilities. Both economic and environmental ccasiderations pre-
vent such construction. Applicants' construction of the high voltage transmission
grid necessitated in large part by the Davis.Besse and Perry plant additions,<

together with the existence of excess capacity on their present systems, DJ 358,
render the construction of duplicative transmission lines essentially impossible.
Kampmeier, DJ 450, p. 38; Mozer, NRC 205, p. 57 61, 65 68; Tr. 3271,

38 333356-57; Caruso, Tr. 10943 10956. Both Ohio and Pennsylvania regi.tre
environmental review with respect to the construction of new transmission
facilities. ~

10. The inability to ob'tain access to the benefits of coordinated operation
and coordinated development because transmission is not available for purposes
of power exchange can serve as a severe competitive impediment to entities
lacking that access. As the Staffs economic expert Dr. Hughes noted:

Control over transmission is important because transmission is an essential
resource that can constitute a bottleneck limiting the ability of affected
power systems to achieve the potential economies of scale, integration,and
coordination of bulk power networks.

Hughes, NRC 207, p.13.
I1. In addition to the utilization of individual company transmission lines as-

part of the CAPCO arrangement for the production and transmission oflow cost
nuclear energy, the CAPCO companies also utili;ed their high voltage transmis-
sion to afford each other additional benefits such as the sale of economy

8 8 Ohio Revised Code Section' 4906.01,4906.04.4906.10.
'' Department of Envrorumtal Resources v. Public Unlity Commimon, 335 A.2d 860

(1975).
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energy.3' Further, CAPCO member companies were willing to and by contract
mtput of the various CAPCO are committed to engage in wheelingss for one another.3' NRC 194, p.18;
Perry nuclear units.Without

NRC 185, Art.1,5; Rudolph, DJ 558, p. 213-14; Masters, DJ 567, p. 37 38;p.
and without the commitment 44 45; Sullivan, DJ 578, p. 238 40; Schaffer, Tr. 8552, 8580-82; 8604 06;
:o th2 other members of the Frederickson, DJ 573, p.177 78; Masters, DJ 567, p. 37 38:42 43; Lindseth,DJ
units for low cost base load 568, p. 25; Keck, DJ 576, p.105 06. If low cost energy is available outside ofct the overall cost of produc-

the CAPCO system, a CAPCO member company desiring to purchase such
member companies which in

energy can request other members of the CAPCO pool to make available trans-
panies sell power to their cus- mission facilitie:, necessary to complete the transaction.3'
.stween the CAPCO agreement

12. Transmission facilities of CAPCO member companies also may be made
high voltage transmission lines available to assist or provide for the flow of energy between systems outsiue of
embers of CAPCO. These ad- CAPCO. Interconnections v.ith outside systems and pools are operated h a
icants. NRC 157. Ohio Edison closed switch and synchronized fashion so that energy continually is flowing

into and out of the CAPCO system depending upon the generation and load
is a necessary concomitant of

occurring in neighboring systems. Power flows throughout the CAPCO system
.mier, DJ 450, p. 51; Mozer, are monitored, an/ * is information is available for billing purposes to com-
infeasible to construct duplica-
<ironmental considerations pre. pensate for sales o+ .lectrical energy and the use of transmission services.

)f tha high voltage transmission Bingham, Tr. 8211 14.
13. Operation of substantial power pools through closed switch intercon-

sse and Perry plant additions,
nections provides an opportunity to absorb instantaneous load shifts caused by

i their present systems, DJ 358, the introduction of a new load or the sudden outage of a generating facility by
icn lines essentially impossible.

dispersing the additional power requirement among several systems.ss The
5, p. 57 61, 65-68; Tr. 3271, ability of interconnected systems to absorb instantaneously large increases in3333 and Pennsylvania require

istruction of new transmission
" Economy energy reflects the pu? chase by one system from another of electrical

nefits of coordinated operation energy in circumstances in which the generating system's incremental cost of production is
ion ,s not available for purposes less than that of the purchasing system. The usual manner in which such sales of economici

petitive impediment to entities energy are made is on a " split the savings" basis in which the price represents the average of
the cost of production to the selling system and the cost of production of the purchasmsrt Dr. Hughes noted:
system. Thus, each party to the transaction realizes a fmancial benefit.

,

ause transmission is an essential ' Althcugh different witnesses dermed third party wheeling using different words, we
limiting the ability of affected found there to be no substantial difference in concept.We may utilize the definition set

.nomies of scale, integration, and forth in the 1970 National Power Survey of the FPC which dermes wheeling as "Transporta-
,

tion of electricity by a utility over its lines for another utility."
" At least two Applicants. CEI and Duquesne, are dependent upon transmismon services

from adjacent utilities to obtain power generated from their own plants which are located
beyond their serwces areas. Dempler, Tr. 8807; Bingham, Tr. 8232-33.

tal company transmission lines as, "This assumes that capacity is available on the lines of the member company being
tion and transmission ofJow cost asked to provide the transmission service. In point of fact, CAPCO companies have engaged

lized their high voltage transmis- in this type of wheeling for one another. Masters, DJ 567, p. 44,45. Schaffer.Tr. 8552.

s such as the sale of economy "CErs engineerms witness, Mr. Bingham, testified to an instance in which the
nationally famous 1000 MW " Big Alice" generatmg unit of Con Ed went off line and the
effect was felt for sizable distances. Mr. Bingham recalled an immediate 200 MW change in

906.10. flow on one of the CEI lines with which it was interconnected with other systems. Tr.
die Unkry Commismon. 335 A.2d 860

826243.

157

!
|

fs

-
_



/

,
-

i w

load detracts from Applicants argument that engineering and safety reasons
,

| preclude operating a closed switch interconnection with small generating entities
! in the CCCT. Bingham, Tr. 826165.

14. There is no evidence that since at least as early as 1965 any Applicant
company:

a) has engaged in any program of staggered construction with any competi-
tive electric entity within its service area;

b) has engaged in any form of third party wheeling to provide power to any
electric entity within its service area.

c) has engaged in any sale or purchase of economy energy with any electric
entity within its service area.

15. At the time of formation of CAPCO, the advantages of coordinated
development and coordinated operation were known to and anticipated as bene-
fits of association by the CAPCO member companies. Further, the existence of

I competitive systems within the CCCT also was known during CAPCO's f rma-
tive period. He difficulties of operating in isolation and the reduction in com-
petitive potential also were understood by Applicants. White,DJ 572,p.168.3'

| 16. For virtually all non-CAPCO systems in the CCCT area which wish to

; acquire bulk power and energy from non.CAPCO sources that would compete
with supplies from CAPCO systems, cooperation of one or more Applicants is a
prerequisite to such competition. Hughes NRC 207, p. 39-40.

17. In practice, coordination does not rule out a useful role for competition.
Power systems can and do choose between different alternatives in putting
together the overall power supply package on which they rely. For a large area,
there are often many ways of developing an efficient overall bulk power supply

,

plan or pattern of d:velcpment. He existence of a diversity of approaches and
the freedom to shop for options provide a degree of competitive stimulus to
search for new and bet:er power supply alternatives. Hughes NRC 207, p. 40.''

18. There has been a substantial contrast and discrepancy between the bulk
power services and pooling arrangements Applicants have been willing to make
available to one another either as a result of the CAPCO agreement or as a result
of prior understandings and agreements between individual Applicant companies
and what they have been willing to make available to other electric entities
within the CCCT.

19. The dominant companies within the CCCT are the five CAPCO com-
panies and each is dominant within its own service area. These companies have
been willing to deal with each other in a more favorable basis than they have

"Q: In terms of being able to serve new loads coming in quickly, would it be fair to say
that an isolated system is at a disadvantage, parucularly if it is a small isolated system?
A: Sure.

Schwalbert DJ $77, p.19.
"See also /d at 4t.
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ineering and safety reasons with competitive electric atities within the CCCT and/or their respective service
with small generstmg entities areas.

:arly as 1965 any Applicant
RELEVANT MARKETS

istruction with any competi-
20. Matter in Controversy No. 3 set by the Board in Prehearing Conference

Order No. 2 of July 25, 1974, asked whether a relevant product market forling to provide power to any
d k MM hh @ m@ d W

)my energy with any electric regional pwer exchange transactions within power pooling arrangements involv-
ing exchanges and/or sales of electric power for resale;(2) bulk power trans-

r advantages of coordinated actions iny lying individual contracts for sale for resale of firm electric power or

a to and anticipated as bene- f r unngency, dehncy or oda ypes of wWe pown;(3)rerdpwer
transacions iny ng sales f e ectricity to hate consumus. Mattu in Con-,

es. Further, the existence of
)wn during CAPCO's forma- tr versy No.1 inquired as to whether the Combined CAPCO Company Ter-

ntones (CCCT) constituted an appropriate geographic market within which ton and the reduction in com-
its. White, DJ 572, p.168.3, analyze a cognizable antitrust situation, and Matter m Controversy No. 2 m-

ts CCCT area which wish to quired with respect to the presence and boundaries of any relevant geographic
8 * * ' ***sources that would compete

f one or more Applicants is a in thur post hearing proposed Findings of Fact and Conclusions of I.aw,

p. 39 40 each of the opposition parties'' has urged upor us the establishment of relevant

~ i useful role for competition. geographic markets consistent with those pcstulated in Matter in Controversy

rent alternatives in putting No.1-the CCCT-and submarkets under Matter in Controversy No. 2 consisting

h thay rely. For a large ares, f the mdividual service territories of each Applicant. Applicants contend that

nt overall bulk power supply I r Purposes of analyzing allegations relating to monopolization and violations

i diversity of approaches and f Secti n 2 of the Sherman Act, the record is insufficient to determine the

i of competitive stimulus to ge graphic boundaries of any wholesale or bulk power supply market. App. ff
3I*II"s. Hughes NRC 207, p. 40.* e

liscrep.mcy between the bulk With respect to Matter in Controversy No. 3, Justice and the City requested

:s have been willing to make a finding that ngional power exchanges constitute the relevant product market

PCO agreement or as a result as does the retail distribution market while the Staff suggests that an appropriate

lividual Applicant companies Product market of bulk power services be utilized. Applicants contend that there

ole to other electric entities are no relevant retail markets in this proceeding, App. ff 31.02,and that there is
but a single bulk power ar wholesale market relevant to this proceeding which is

T are the five CAPCO com, e mPosed of two distinct submarkets: (1) short. term support power consisting

area. These companies have f emer8eneY Power, maintenance power, economy power, etc., and (2) long-

vorable basis than they nave term dependable capacity consisting of dependabie or firm capacity, staggered
construction, etc. App. ff 31.10.

All parties have cited a relevant product market as one which may be.
5

defined in terms of " commodities reasonably interchangeable by consumers fory i i is a i la ed sys e

" Justice ff 4.04-07; City ff 4t.0; Staff ff 1.001-12.
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the same purposes wh2ch make up that part of the trade or commercial
monopobzation of which may be relevant.' United States v. JuPont. 351 U1
377 |1956). Market detinitions must " correspond to commercial reabries,"
Bro vn Shoe Co Umted Stuter, 370 U.S. 294. 336, 337 (1962), and thev.

analysis of malket composition must be " pragmatic" and factual rather than
" formal" or legabstic. Id at 336.

The area of effective competition m the known Une of commerce must be
charted by carefui selection of the market area m wh2ch the seder operates,
and which the purchaser can practicably turn for suppbes

United States v. Philadelphia Nanonal Bank. 374 U.S. 3:1, 359 ( 1963). As
Appbcants pomt out, functional mterchangeabibty does not require complete
identity of use, Disted States v. Chas. Pfizer & Cx 246 F. Supp 464,469
(E.D.N.Y.1965) and there :s "no barner to comeirung in a single market a
number of different products or semees when that com bina. icn redects
reabty." Umted States v. Cernnel Corp., 388 U.S. 563,5'0 7I ( 1960).4 2

Although ..o opposition party has urged verbatim acceptance of the markets
postulated m Mat'ers m Controversy No. 3, their proposed defmitions either
encompass substantial portions of the markets propounded therein or suggest
defimtio.is without appreciable substantive differences. Appucants alone amongI

the parties reject the substance of the defimtions although even their proposed
" bulk power market" approach m many respects adopts concepts set forth
under Matter m Controversy No. 3(a N regional power exchange transactions) and
34 b sbulk power transact:onst'' With respect to the bu!k power or wholesale
power market which mcludes elements of both the regional power exchange
transactions market and buik power transactions market. Appbcants' proposed
market defmition appears te turn on the duration of the contemplated sales.
They ask us to consider as separate submarkets short. term and long-term power
supply contracts and services.

Product Markets

21. The Bcard concludes that relevant product markets for purposes of this
proceedmg exist with respect to bulk power semces, regional power exchange
tranoctions and retail power transactions. Regional power exchange transactions
are essentially the equivalent of the regional power exchange market as de:cribed

* * The proposed findings tnd conclusions af all parties indicate a common recognitivs

to what cases set forth appropnate standards for considering de estabbshment of rde'.utt
markets. The parties' differences anse over whether those standards have been met.

' ' A ppbcan ts a t | cast consider the poss2bibty that retul power markets extst but
concert ate in argutng tat for reasons of regulatory Law and economic reahty as well as a
lack af nexus. such markets should not be recogmzed.

.
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f th) trade or commercial in the testimony of Dr. Wein, an expert sponsored by Justice whose testimony
/ States v. dufbnt, 351 U.S. on relevant markets was adopted by Cleveland. Similarly, retail power trans-
id to commercial realities," actions are essentially the same as the ret:i! distribution of firm power market
, 336, 337 (1962), and the described by Dr. Wein.**
tic" and factual rather than We have chosen to utilize " bulk power services" as an appropriate product

market rather than the " bulk power transactions involving individual contracts
n lin2 of commerce must be for sale for. retail of finn electric power or for emergency, deficiency or other
iin which the seller operates, types of wholesale power" as onginally sct forth in Matter in Controversy
.r supplies. 3(b).4s In reaching this conclusion, we have focused upon the prefiled written

iestimony of the Staff expert economic witness, Dr. Hughes,(NRC 207) whose
| U.S. 321,359 (1963). As analysis we find to be persuasive,** cogent in presentation and consistent with
i does not require complete the market concepts developed by witnesses (including many of Applicants wit.
2).. 246 F. Supp. 464,469 nesses* 7) during the hearing.
ibining in a single market a
i that combination reflects
3,570 7I (1966).e s "The Board considers Dr. Wein's proposed market dennitions te nave been enumerated,

m acc:ptance of the markets rationa'ly and in accordance with applicable legal guidelines. Our anMysis of the situation
inansistent and ur findings would not be different had we adopted without change the~

proposed definitions eithe,
definitions suggested by Justice.) pounded therein or suggest ..No party may claim surpnse at the Board's consideration of a "buk power services

tees. Applicants alone among market" rather than a "buk power transaction market" smce the buk power services
Ithcugh even their proposed market described by Staff expert witness Hughes was set forth in pre-nied expert tastamony.
i adopts concepts set forth All parties were aware more than 7 weeks prior u. ?he commencement of the hearing

r exchange transactions) and exactly what the relevant product market contentions o. the Staff would be as well as the
rationale behind these contentions. As the direct and goss examination of Dr. Hughes

the bulk power or wholesale conarms, the scope and rationale of his testimony was well understood.
he regional power axchange "Dr. Hughes was examined during a four day period with respect to this direct written
tarket, Applicants' proposed testimony. Our conclusion that bulk power services is an appropriate defined market was
i of the contemplated sales. reinforced by has testimony taken as a whole.

art. term and long term power "In App.121, the prepared testimony of Wilbur Slemmer, p. 5, this witness saw sponte
discussed the concept of optimirms " bulk power supply." His testimony queried whether
options such as intermnnections and pooling arrangements can have a direct and immediate
effect on costs and benents. He then discussed various transactions which should be in-
cluded for the proper coordination of " bulk r;wer supply." Included ara " emergency
support, econorny interchange, coordinated maintensice schedule, coordinated planning

markets for purposes of this and vari us othu anangements such as divenity intuchange and shonnum nnn pown
sales as elements affecting a broader group of services which he characteriaes as bulk power

:es, regional power exchange
supply. This is consistent with the Board's finding that a relevant market in these promed-

power exchange transactions ings is " bulk pown services."
txchange market as desenbed Mr. Slemmer's testimony furthu supports the Board's previous findag that it is not

essential that each element or option in the bundle of services which make up a bulk power
service be' available simultaneously. He states that pool arrangements involve a number of

ndicata a common recognition as different types of tranasctions and that:
ng te establishment of relevant ...all of these transactions should be considered as part of an overaE package. It is
andards have been met. misisading to consider the operation of a pool arrangement on the basis of only one of
retad power markets extst but the many transactions.
and economic reality as well as a App.12, p.16. Moreover, pools vary considerably in the types of transactions which are

provided and the utilization of the transactions by members of the poolId.
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We agree with the Staff contention that bulk power semces consist of
vanous intermediate outputs, not all of which have some m. pact on the effec-
<c.eness of dehvered bulk power services. Indeed. it is the assimdation of vanous
competitive altematives that lends credence to the selection of vanous combina-

tions of power transactions components mto one product market. NRC 207, p.
19 " The grouping together of discrete but related semces mto one comprehen-
sive market comports with the recent holding of the Supreme Court that:

In short, the cluster of products and semees termed commercial banking
has economic significance well beyond the vanous products and semces
mvolved.'

The proper mix of the vanous elements (or mputs as descnbed m th* language
of Dr. Hughes) will have a vital effect upon the form and cost of bulk power
semees offered. At the same time, i' m not n essary for a competitor in that
market to utthze each mput possibility. Rather, it is important that compeutitors
withm that market have available a panoply of options m order to design bulk
power semces responsive to the needs and budgets of their customers and poten-
tial customers.

22. With respect to regional power exchange transactic , there is ample
evidence that these large scale transactions play an important role in terms of
bulk power supply within a given semce area and m terms of the pnce of power
for customers of that area. Regional power exchanges play an essential role in
providmg rehabibty to subregional systems and may affect cost and pnces of
other semces smce the regional exchanges effect reserve carrying requirements
and costs of system operation We therefore tind that there is a relevant

5

product market consisting of reponal power exchanges, but for purposes of our
analysis of situations mconsistent, their market is deemed less important than
the bulk power service market Conclusions reached with respect to that market
are m no sense mconsistent with our recogmtion of the regional power exchange
market .

23. The Board concludes that retati power transactions also consntute a
relevan t product m arke t. Here, the product or semce is discrete and eastly
identified. It is a product market m which 'here are no competitive alterna-

* * Our conclusaon tat bulk power services constuate a relevant product market for
purposes of these proceedmgs is consistent with that of te licensmg board in Afalland m
wtuch the board defined te market as that of " coordination services." Consumes itwer
Co . iMidland Plant. Units 112),2 N RC ;9. 45 duiv 18.1975 ).

'' Unsted States v. Phtiliprburg Nanonal Bank. 399 C S. 350. 361 (t 990).
'' Regional power transactions have the abdity to permit utilices to obtain economy or

low cost energy in preference to operatmg their own generating factlaties dunng peaiung
periods.
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sulk power services consist of tivas.s 2 Moreover, the market is peculiarly susceptible to identification and
ave some impact on the effec. accu * ate measurement. Service will be supplied to a large but fixed number of
it is the assimilation of various custoi.'ers, each of whose consumption may be measured accurately.
e t;lection of various combina. Carefully analyzed, Applicants' attack on the establishment of a retail
product market. NRC 207, p. power transaction market will be seen as a contention that retail sales cannot

,

d services into one comprehen- meet the standards necessary to define either a relevant geographic or product
te Supreme Court that: market. Applicants further argue that we should hesitate to hold that thereis a
:s termed commercial banking retail power transaction market because even if such a market exists, there
various products and services would be a lack of nexus between activities under the license and anticompeti-

tive acts on the part of Applicants designed to affect the retail market. Although
we discuss nexus in more detail in findings 215 through 221, Infra, we need not

ts as described in the language pause for long to dispose of the nexus c;ntention as it is directed to the relevant
form and cost of bulk power market issue. There are several instances of record in which power to be

ssary for a competitor in that generated at the Davis.Besse and Perry sites itself is the subject of atte.npted
is important that competititors retail restraints. For example, Joseph Pandy, Director of Utilities of Painesville,
ptions in order to design bulk Ohio, indicated that CEI has attempted to require Painesville to relinquish the
i of their customers and poten- right to serve retail customers in Perry Township-the very site of the Perry

plant. According to Mr. Pandy, the grant of an unconditioned license at Perry
e transactions, there is ample could result in a situation where power from those units is marketed only
an important role in terms of through CEI which situation will arise not through any superior efficiency on
in terms of the price of power behalf of CEI but because of activities in which it engaged for the purpose of

tanges play an essential role in forcing Painesville out of the Perry retail market. Pandy, Tr. 3134-35.
may affect cost and prices of Another example of a direct relationship between the generation of the
reserve carrying requirements nuclear power at issue and retail sales is found in the testimony of William
find that there is a relevant Lyren, the City Engineer of the City of Wadsworth, Ohio, a community of

tanges, but for purposes of our 14.500 people with a service area covering a population of 18,500. According to
is deemed less important than Mr. Lyren, Ohio Edison has refused to make available base load power including
ted with respect to that market power from Davis.Besse and Perry,if that power is to be resold by the City of
)f the regional power exchange Wadsworth or other members of an association of municipalities known as

WCOE (Wholesale Customers of Ohio Edison) to present industrial customers of
transactions also constitute a Ohio Edison. The effect of this prohibition by Ohio Edison would be to
service is discrete and easily eliminate or restrain competition in the retail market by municipalities which

re are no competitive alterrm- otherwise are permitted under the Ohio statutory scheme to compete for
industrial customers on the basis of cost or superior service. This restriction
relates directly to Applicants' activities under the license. Lyren, Tr. 2014,

ate a rilevant product market for
f the licensing board in NWnd in
tuon services.'' Consumer Ibwer
.1975). "It may be argued that there is a degree of competition between gas and electric for
S.350,361 (1970). heating. cooking and a few other purposes. Nonetheless, customers rely on gas for partial
rmit utilines to obtain economy or fulfillment of energy needs but must also purchase electricity to supply the remainder of
gener:nns facilitses dunng peakmg their energy r.eeds. Accordingly, retail electric power transactions remaul in the unusual

category of services for which there is no effective substitute.
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:onstitute a relevant product cants' expert Dr. Pace contends that a regional power exchange market is an
not focused upon individual artificial formulation. App.190, Pace p. 30 31,14-26,19. Because individual
ces where the particular sale entities within the CCCT area may turn to suppliers outside of that area such as
:ial importance. We have not Ohio Power (Ohio), the PJM pool (Pennsylvania, New Jersey, Maryland), Con-
nmission pursuant to sectica sumers Power (Michigan), Applicants argue and Dr. Pace concludes that it is
omer disputes nor to attempt impossible to identify a separate regional geographic market. However, according

r tail market. Thus, we im. to Dr. Pace, a particular system's alternatives are limited geographically by the
dence relating to capture and distance such a system could reach without incurring transmission costs so great
id. The parties were informed as to eliminate the alternative sources from practical consideration. App.190, p.
incidents, but we did accept 35.
irket or to eliminate competi. We have no difficulty in the proposition that a regional power exchange
nning forecasts setting tugets market larger than the CCCT may exist in which utilities within the CCCT are
received as endence of the participants. The presence of a larger regional market, however, does not pre-

action market.s 2 clude recognition of a mariot consisting of the CCCT which is relevant for
purposes of this proceeding. The "one-system" concept suggests that the CAPCO

TS Pool or its present members may be regarded by adjacent buyers and sellers as a
separate regional market. As to Dr. Pace's observation that alternatives are

:st for purposes of these pro- limited only by the cost of transmission, there is ample evidence that smaller
mts recognize the CCCT to be entities within the CCCT already are affected by a t inability to obtain transmis-

tal power pool and intercon. si n fr m alternate sources. See finding 9, supm. The City of Cleveland, for
item concept.s a Wliiams Tr. example, contends that the alternative of obtaining PASNY power is nullified by
.owsr exchange market should the cost of constructing high voltage transmission lines to a pick.up beyond the
neighboring systems can seek territory of CEI at which another utility, PENELEC,is willing to deliver power.
App. ff 31.10. Thus, Appli. Likewise, the City of Napoleon was limited in its option to utilize Buckeye

Power because it was dependent upon the transmission facilities of TECO.

25. We also find that the individual seivice territories of each Applicant
t cf this evidence that we did not constituted a relevant geographic market. The same considerations of denial of
'* I '" ] * ***g alternate sources of bulk power services which we observe within the CCCT as a

: the creation or maintenance of a whole apply to the acts ofindividual Applicants within their service territories
, the objective of those laws is to and they have the same effect of requiring competitive entities to operate in
ances in whu:h tius competition is isolation.
inopolize retail power transecuans.

INDIVIDUAL APP!ICANT ACITVITIESCCCT constitutes an appropriate
*

terna sib y a b t Ap Having desenbed the CAPCO setting, and defined the relevant markets for
sively that feanbie alternauves are purposes of this proceeding,we now turn to an analysis of the acts and practices
npted 13 achieve coordination with of each of the Applicants which are alleged to result in the creation or main-
mpts.

tenance of the situation inconsistent within those markets.
4 prospective pool members and the

a er discussion onndindual Ar
The Cleveland Electric Illuminating Company

,, [, y , [,, 26. Within CEl's 1,700 square mile service area there are only two municipal
D# ""* '

electric systems, Cleveland and Painesville. Both municipal systems distribute
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electric power to retail customers and both also own generation facilities, App.
Ill;DJ 587,p. 64.

Prior to 1965, CEI acquired a number of municipal electric systems,
Rudolph, DJ 558, p. 31. Such acquisitions were the result, in part, of CErs
seeking " economies of central station generation," Besse, DJ 559, p. 64.

27. Over the years it has been a CEI company objective to acquire Geve.
land, DJ 509; DJ 510; DJ 558,p. 31;DJ 560,p. I1;DJ 329;DJ 331;NRC 143.
His corporate desire is further evidenced by the repeated detailed studies made
by CEI conceming Cleveland's acquisition, DJ 354; DJ 355; DJ 560, p.10; C 74,
p. 25; C 134; C 135.s s

28. The acquisition of the Painesville municipal system wu also a CEI
company objective, DJ 361; DJ 363; DJ 364;DJ 371;DJ 509;DJ 510;DJ 600;
C 73; NRC 143.

29. In the City of Cleveland, Cleveland Municipal Electric System (MELP)
serves approximately 20% of the electric custcmcrs. De remaining electric cus.
tcmers are serviced by CEl, Tr. 2783.

30. Histre;cally, CEI and MELP have competed on a door to. door basis in a
sizeable portion of the city, NRC 70. for residential and industrial customers,Tr.
2783. See also DJ 340; DJ 341; DJ 346; DJ 558, pp. 58 59; pp.120122; DJ
560, p.14; DJ 563,pp. 36 37;DJ 604; DJ 605;C11;Cl2,Cl3;C14;C19;C 90;
C 160.

31. Rates and quality of service were and are the principal elements of
competition between these utilities, with Cleveland tuditienally offerine, lower
rates and CEI greater reliability, DJ 558, pp.121124; DJ 559, pp. 57 60; DJ
565, pp. 2123; DJ 566, p. 62. <

32. To counter MEIPs advantage of lower rates CEI provided promotional
considerations such as free internal wiring or free upgrading of electric facilities
in areas where it is in competition with MELP while not giving such allowances
in areas where there is no competition, DJ 558, pp.1617; Tr.10,32310,325.
Such practice is a form of cutthroat competition,Wein, Tr. 6622 6623.

33. CErs competitive edge of greater reliability stemmed from the benefits
of coordinated operation and development made available through CEI's parallel
interconnections with other utilities and through participation in CAPCO, DJ

''Since the close of the record in this proceeding CEI has made a propoel to Cleveland
for acquisition of the municipal system which the City Administration has accepted and
forwarded to the City Couned for consideration. Upon learning of this development the
Board issued an Order on September 20,1976, directing the parties to indicate how,if at
all, their proposed findings would be affected by the acquisition, if consummated. Each
party responded and indicated that no change in proposed findings would be made. Accord.
ingly, we have not reopened the hearing to receive any evidrnce on the effect of the
proposed acquistion. The Board is of the opinion that consummation of the acquisition
would not alter in any material fashion its findings not would it elimirca the need for
relief.
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>wn generation facilities, App. 329; DJ 352; Rudolph, 558, pp.124127, pp.150151; C 11; C 12; C 13; C 141
C 154; C 155; C 156; Tr.10,351; Tr.10,36910,3)0. In competing with MELP

f municipal electric systems, for retail custom:rs CEI has stressed the factor of reliability and economies from
a the result, in part, of CEPs interconnections and CAPCO participation in nuclear units made posible
* Besse, DJ 559, p. 64. through its membership in CAPCO. Wyman, DJ 566, pp.151 152; C 154; C 155;
my objective to acquire Cleve- C 158;C 13;C 14;C 15.
11;DJ 329;DJ 331;NRC 143.
repeated detailed studies made Refusal to laterconnect Except Upon Unfair Terms
4;DJ 355;DJ 560, p.10;C 74,

! 34. MFLP having its service area completely surrounded by CEI is elec-
ticipal system was : Iso a CEI trically isolated from utilities other than CEI, Tr. 2726 2727. Access to power

| I 371;DJ 509;DJ 510;DJ 600; supply sources outside its own system is possible only over CEJ's transmission
system. Similarly disposition of any excess capacity is possible only through the

nicipal Electric System (MELP) use of CEI's transmission system. See Staff ff 1.094.
ters. The remaimag electric cus- 35. CEI was aware that a parallel interconnection between CEI and MELP

would improve the reliability of the MELP system and make it more competi-
eted on a door.to. door basis in a tive. Rudolph, DJ 558, p.177; Lindseth, DJ 568, p. 62; Gould, DJ 569, p. 24.,

| ;ial and industrial customers,Tr. CEI also knew that MELP could not feasibly interconnect with any other utility,
58, pp. 58-59; pp.120-122; DJ DJ 295.
Cl1;C12,Cl3;C14; C19;C 90; 36. Earlier, in the 1960's CEI did offer to interconnect with MELP but only

on the condition that MELP would fix its rates at the level of rates set by CEI
d are the pnncipal elements of and that Cleveland would reduce its charges to the City for street lighting ser-
land traditionally offering lower vice. Lindseth, DJ 568, p.14; DJ 293; DJ 294;DJ 295; DJ 330.sa Though CEI
121 124; DJ 559, pp. 57 60; DJ protests as in the words of then President Lindseth, DJ 568, p.14, that CEI

acted from a desire to utilize
: rates CEI provided promotional the tax exemption of the Municipal Light Plant for the benefit of all the,

ee upgrading of electric facilities taxpayers of the City of Cleveland mstead of those who were the customers
while not giving such allowances of the Municipal I.ight Plant, which we proposed could be achieved by the
3, pp.1617; Tr.10J23 10.325. equalization of rates and a corresponding reduction of street lighting
t,Wein, Tr. 6622-6623. charges, which were against the general fund
bility stemmed from the benefits
le available through CEl's parallel nonetheless, its larger motivation was clear. CEI considered an increase in the
agh participation in CAPCO, DJ rates charged by MELP as essential to a successful acquisition of MELP,DJ 599.

37. CEI also believed that if MELP would fix its rates at CEI's leve , this not
CEI has made a proposal to Cleveland only would eliminate the major reason for customers leaving CEI to tace service
'ity Administration has accepted and from MELP, DJ 558, pp.128-130;DJ 560, p.132; DJ 565, p. 67; DJ 569, p. 97;

g th ies to ind t h if at C 110, but also would result in customers switching from MELP to CEI,DJ 560,

ts acquisition, if consummated. Each p.22.
osed 11ndings would be made. Accord- 38. CEPs attempt to fix MELP's rates and street lighting charges in ex-
e any evidence on the effect of the
Aat conn.c.eun of the acquisition 8'Such conditional offers to interconnect were made on a number of occasions,
not .wid it etainate the need for beginning in 1962. See DJ 293-299:DJ 341; DJ 560, p. 24, pp. 233-234; DJ 568, pp.13-15;

DJ 621;C 6;C 71;C 96:C 99;C 100:C 111.
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change for interconnection constitutes a per se violation of the antitrust 1:ws.
CEl's assertion (with which we do not agree) that it acted only from a desire to
benefit the public is immaterial to our finding. See our discussion on Legal
Standards, p. 20 in/nr.

39. These conditional offers to interconnect, had they been accepted by
Ceveland, would have worked to forestall expansions of MELP's generating
plant. In 1962, Ceveland proposed to construct a 75 mw boiler and an 85 mw
steam turbine generating unit. In 1968,Ceteland proposed to install three dual-
fired turbine generating units. On each occasion CEI offered to interconnect and
sell firm power to Ceveland to obviate the need for expansion. DJ 293;DJ 295;
DJ 297; Tr.10,659; Tr.10,863. CEl's attemp to forestall MELP's expans:en is ai

form of destructive competition for had the pic been effected, CEI would have
pre-empted Ceveland's opportunities to increase its productive capacity to
supply final markets, s ' DJ 587, pp. 32 34

40. In 1963, CEI also acted to forestall a proposed interconnection between
the Ceveland electric system and the municipal electric systems of Painesville
and Orrville. Reacting to a public announcement of the proposal, CEI renewed
its earlier offers to interconnect with Ceveland making both the proposed
three-city interconnections and expansion of the municipal system unnecessary,
DJ 295. This offer, made to forestall construction of competing transmission
lines by Ceveland, Tr.10,864; DJ 568, pp. 58-60; C 94,was anticompetitive in
purpose and intent. DJ 587, pp. 32-34.

41. Though Cleveland had "long desired an interconnection between
(MELP) and CEI," it cculd not accept CEI's interconnection offers "with this
coercive limitation" (rate equalization) but remained interested "In an intercon- ,

nection of the two systems in the interest of public welfare and the nutual
benefit of the two systems" and was "willing to consider an interconnection on
a business basis without unfair strings attached," DJ 297.s a

Despite Ceveland's announced desire to interconnect "without unfair
strings attached,"" CEI did not modify its pv! icy of requiring rate-fixing as a
precondition to interconnection. DJ 330; DJ 568, p. 61.

42. In 1969, by letter dated August 14, Cleveland requested that CEI

"With this finding CEI might argue that it has been placed in the proverbial position of
"being damned if it does and damned if it doesn't." Certainly not every offer to inter-
connect can be said to be anticornpetitive, but here we do not have a benign stuation. CEI's
offer to interconnect was motivated by a desire to forestall construction of greater genera-
ting capacity by the City. The recr d is replete with references to CEI's avowed policy to
eliminate MELP as a competitor.The offer hera constituted a means toward that end.

"This February 17,1965, letter of Mayor Locher to Mr. Besse, President of CEI,also
pointed out that rate equalization was unrelated to interconnection and could be ef-
fectuated,as CEI was aware, by councilmanic and Board of Control action.

"See C 49, p. 7; C 50, p. 5 for further evidence of CEI's awareness that Ceveland
desired en interconnection with CEI.
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iolation of the antitrust laws. furnish MELP with a muumum of 30,000 kw standby power starting March 1,

t it acted only f om a destre to 1970, through July 1,1970. DJ 333. MELP needed the standby power to shut

See our discussion on Legal down one of its generators to install po!!ution control equipment, DJ 331; DJ
I

561, p. 25. His formal request was preceded by discussions between representa-

. had they been accepted by tives of the two utilities. From these discussions CEI knew that Ceveland
snsions of MELP's generating wanted a permanent, synchronous interconnection in order to achieve the full

a 75 mw boiler and an 85 mw benefits of coordinated operation and development. DJ 331; C 127;DJ 561,p.

proposed to install three dual. 27. CEI also knew that an offer which was inadequate to solve MELP's problem

El offered to interconnect and might force Ceveland "to pursue some other approach which likely would be

'or expansion.DJ 293;DJ 295; most distasteful" to CEI, DJ 334. What CEI was concerned about was that FPC

for: stall MELP's expansion is a might step in and order an interconnection, DJ 560, p.137. Studies concerning j

been effected,CEl would have the ramifications of interconnecting were made and the findings were sum-

se its productive capacity to marized in an in-house memorandum dated June 17,1969, DJ 331.
CEI understood that a strong permanent interconnection would give MEI.P

posed interconnection between the system reliability it sorely needed. CEI also learned that with a proper

. electric systems of Painesville standby charge'' attached to the backup capacity, MELP would not get any j
'

of the proposal, CE! renewed financial relief, but rather would incur higher expenses. His would increase the

di making both the proposed pressure on Geveland to obtain rate relief and improve CEI's relative rate com-

municipal system unnecessary, Petitive picture. However, should the FPC impose a mutual standby, pay-only-
when used interconnection, or should CEI settle for less than a proper standbyion of competing transmission

0; C 94,was anticompetitive in charge, MELP would enjoy system reliability and also realize substantial reduc-
tions in operating expenses. His would deprive CEI of both of the necessary

I an inteiconnection between factors (financial and reliability) in order to purchase the Ceveland system,DJ

terconnection offers "with tfus 331,p.4.

dned i-terested "In an intercon. These facts left CEI with three possible courses of action: {

1. Avoid an interconnection and run the risk of FPC dictated intercon- jpublic welfare and the mutual
consider an interconnection on necdon hoping that the financial and service problems will eliminate MELP as a I

DJ 297.sa competitive threat; )
interconnect "without unfair 2. Take the initiative in establishihg an interconnection with proper standby

'

icy of requiring rate fixing as a charges, to give Geveland reliability but increase the financial pressure on them;

., p. 61. and,

Cleveland requested that CEI 3. Make an all out effott to purchase the Geveland system while reliability
and financial pressure are present,DJ 331, p. 4.

i placed in the proverbialpositir of
Certainly not every offer to inter-

do not have a benign situation.Gl's * *The term " proper standby charge" as used is innotative and unique. GI wanted to
estall construction of poster genera- sell only emergenev power but at greater than traditionally industry prices. The June 17,

eferences to Gl's avowed policy to 1969, memo fiom ' hing to Howley (DJ 331, p. 3) cautions 'The charge for emergency

sted a means toward that end. standby service is a most vital point and one that may be difficult to obtain. Although such

ta Mr. Besse, President of Gl.also a capacity reservation charge is quite common between private utilities for short-term
, laterconnection and could be ef. reservations, it is not common for emergency service.The typical emergency provision is for

i of Ccntrol action. mutual :upport and there is generally no charge except for out-of-pocket costs plus 10%

e cf Gl's awareness that Cleveland This, of course,is besed on the premise that there is,in fact, something approaching mutual
standby."
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De bottom line of these findings was the observation that CEI would
n indefensible position' if it refused to cooperats with Ceveland,DJ--

3M , p. 4. ,

43. CEI offered Ceveland an 11 kv load transfer arrangement which was |
!temporary help without parallel operation.DJ 331,May 29,1969, memo;C 82.

No action was taken until the holiday season of December 1969, when i

Ceveland experienced a major generating outage. Hauser Tr.10,539.4 a
In January of 1970, CEI and Ceveland agreed to participate in a three. phase ,

plan in which the first two phases related to a load transfer service and the third
phase would provide a permanent parallel *3 tie in, NRC 195; App.198.''

44. However, it was CEl's private intention to avoid a permanent parallel
interconnection, C 82; DJ 334.es CEI studies showed that this could be ac.
complished if a 69 kv overhead tie limited to 40 mva was proposed. It was
thought that this number was low enough so that parallel operation would not

'

be feasible when MELP's 80 civa unit was on line. Agreeing in principle on a 69
ikv interconnection would place CEI in a position of being hard put to avoid

future demands to increase capacity. CEI beleived that this risk would be ;

minimized if the capacity was limited to 40 mva. The greater risk to CEI was in i

proposing a solution which could be proven inadequate with relative ease, DJ
334, December 29,1969, memo.

45. CEI delayed in reaching a mutual agreement on an intertie. In July of
1970 Ceveland requested a meeting, reminding CEI that a prelimmary report on
the tie was due by September 1,1970, and that construction of the tie would
take eighteen months. On the advice of CEI's legal officer, Mr. Hauser, the
meeting was not scheduled, DJ 337.

Some nine months later, upon being hired as Ceveland's Commissioner of
Light and Power, Mr.-Hinchee requested a meeting with CEI's engineers to
determine what progress had been made conceming the synchronous intercon-
nection. At the rieeting he was advised that "no real engineering investigation"

''In the case of FPC intervention.
* 8"Then toward the Fall of 1968 (sic) really not much happened until the hclidays in

1969. Christmas, New Year's time, the municipal system had a serious system outage and
then these plans that were developed for the period in which precipitators and other air
pollution control equipment was to be installed were dusted off to provide in the shortest
possible time, some assistance to the customers of the municipallight plant."

' 8 Phase !!! clearly contemplated a parallelinterconnection, DJ 336.
**"The City understands further that...CEI has pledged its good faith and has

committed itself to effect such a permanent tie in between our respective facilities."
'8"From our standpoint. the important factors are limited capacity (preclude parallel

operation) and if possible a temporary tie.* And again "a permanent underground tie (to be
avoided like the plague) . . ."
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observation that CEI would was undertaken and was supplied with some vague sketches,then just drawn, as
a cooperate with Geseland, DJ to what might por.ibly be done, Tr. 2567. As a result, Geveland filed a com-

plaint with the FPC requesting that an interconnection be ordered App.18;Tr.
ansfer arrangement which was 2568 2569. CEI countered by filing a notice of termination of the load transfer

11 Mty 29,1969, memo;C 82. service, App.18.
son of December 1969, when 46. On July 8,1971, CEI agreed to begin a study of a permanent
Hauser Tr. 10,539.*2 synchronous interconnection, DJ 6. With the permanent, synchronous intertie
i to participate in a three-phase now being inevitable, CEI sought to triaximize Ceveland's economic burden,
id transfer serytce and the third Rudolph, DJ 558, p. 93; C 138. A CEI brainstorming session concluded that a
, NRC 195; App.198.** two-step approach would accomplish this, Le., first install a 69 kv,40 mva,
i to avoid a permanent parallel temporary tie," followed by a 138 kv permanent interconnection, C 138. When
showed that this could be ac- Geveland experienced an outage in February of 1972, CEI propased the 69 kv
40 mva was proposed. It was nonsynchronous connection to the FPC, Tr.10,566; Tr.10,865. On March 8,

-

it parallel operation would not 1972, the FPC ordered the 69 kv temporary interconnection to be followed by a
e. Agreeing in principle on a 69 138 kv synchronous interconnection.
on of being hard put to avoid 47. Originally, the 11 kv load transfer arrangement was set up to supply
eived that this risk would be Geveland with maintenance power while MEI.P installed environmental control
i. De greater risk to CEI was in equipment on its boilers, Tr. 2525-2526; Tr. 2801. After this was accomplished,
adequate with relative case, DJ CEI refused to supply MELP anything other than emergency power, Tr. 2801.''

When Geveland needed power from CEI, theload transfer was operatedin such
ment on an intertie. In July of a way as to cause an outage on MELP's system. Titas, DJ 564, pp. 90-93;
|El thtt a prelimmary report on Mayben, C 161, p.10; C 82; App.134; App.159; Tr.10,649-10,651;Tr. 2626;
t construction of the tie would Tr. 2665; Tr. 27612763. From an operational viewpoint no outage need have
; legal officer, Mr. Hauser, the occurred. See Firestene, DJ 575, p. 54. De load transfer points (five in number)

were electrical connections with substation feeders that could be switched either
n Geveland's Commissioner of to Geveland's system or the CEI system, hit could not be served by both
eeting with CEl's engineers to systems, Tr. 2523 2524. CEI imposed severe operating problems, unnecessary
ning the synchronous intercon- restrictions and administrative delays on MELP before it could utilize the
y real engineering investigation" transfer system, Tr. 2526 2761. Whenever MELP realized the need for

emergency power and the necessary activation of a load transfer point, MELP
was required to contact CEI and obtain the necessary clearance CEI personnel
in tum would have to obtain clearances from higher ups within the orgaruzation
before entering the field. After all clearances were secured, a single crew would

uch happened untd the holidays in be dispatched (instead of two crews to coordinate the dual switching operation)
m had a serious system outage and to the designated substation to switch over the system manually. Tr. 2561; Tr.
a which precipitators and other an

2566;Tr. 2760 2761. As a result of this procedure delays of variouslengths wereusted cff to provide in the shortest
unscapallight plant."
ection.DJ 336.
ts p3dged its good faith and has
en our tespecuve facilities." **Such an interconnection was recommended by Mr. Bingham in the December-29,
s timated capacity (proclude parallet 1969. memo.DJ 334 mers.
'a permanent underground tie (to be ' Applicants' assemon that Ceveland could have used this service to enable it to correct

its operating deficiencies and generwringproblems. App. ff 34.34 is not correct.
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frequent.e a The resultan? ass of power proved damaging to MELP's relationship
with its customers, Tr. 2526; Tr. 2566. CEI was aware that MELP outages
resulted in the conversion of customers from Ceveland to CEI,DJ 344 350;DJ
352; DJ 559, p. 60; DJ 560, pp.132133; DJ 563, pp. 36 37; DJ 566, p. 62; DJ
569, pp. 24,94-95; C 1112; C 1415; C 19; C 159, p. 59, and solicited the
affected MEl.P's customers after these outages, DJ 352;Tr. 26912695.

CEI's load transfer procedures were arbitrary, cumbersome and not in
keeping with modem prudent engineering practices, Tr. 2565. De administra-
tive delays were not necessitated by the actual operation of the system and a
more efficient way to operate the load transfer system was available, Tr. 2565.e

#
The switching operation could have been accomplished with only a three to five
second service interruption without jeopardy to either system, Tr. 2565.

48. On occasions when CEI la:ked sufficient generation" to supply
Ceveland, Tr.10,698; App.134, it did not attempt to reach any other bulk
power supplies nor did it offer to transport power to Ceveland from some other
source with which it was interconnected, Tr. 10,703 10,704.

49. A further onerous feature of CEl's operation of the 11 kvload transfer
was the requirement that a block ofload be transferred at one time. Geveland
was required to pay for an entire block ofload regardless of the fact that it had
the capacity to supply a portion of the load needed, Tr. 2763.ne evidence does
not establish whether the requirement was unreasonable.

50. MELP efforts to improve the load transfer system and make it more
efficient were rejected by CEl. For example, when MELP suggested that radio be
used rather than telephone to expedite clearances, CEI rejected this time saving

|
proposal without explanation, Tr. 2761 2762; T r. 2565; Tr. 2567. '

51. Although the 69 kv was constructed to operate synchronously, CEI
required that it be operated as an additional transfer point, lester,DJ 561,pp.
27 28; C 140; App. 45. The FPC order required only a nonsynchronous tie-in
but did not prevent synchronous operation. Tr. 2569 2570; App.19; App. 20.
After the FPC order, CEI unilaterally adopted a policy that required all of the
load transfer points on the 1I kv:vstem to be energized before Ceveland could
receive any electric service over the 69 kv interconnection, Tr. 2570; Tr.
2803-2804. This requirement reduced MELP's flexibility in operating its generat-
ing equipment, Tr. 2803-2804

52. Administrative delays by CEIin energizing the 69 kv were worse than

"GI required the approval of each load transfer by its legal officer. Mr. Hauser. This
requirement obviously caJsed delays, at times as much as two hours, DJ 564,pp.5242.It
was Gl's polley to provide load transfer service to Ceveland only when required by the
terms of the FPC order. DJ 558, p.118.

"It would seem that not every GI's declination to supply Ceveland with power was on
the grounds that it lacked power. At least on one occasion Mr. Hauser requested Gl's
operating people to come up with justification for terminating service at a load transfer
point, C 79.
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maging to MELP's relationship the delays encountered with the 11 kv system. Connection at 69 kv required CEI
ras aware that MEI.P outages executive clearance and would at times require up to 12 hours notice before CEI
< eland to CEl, DJ 344-350; DJ would take any action on MELP's request, Tr. 2570-2571. MELP's system would
I, pp. 36-37; DJ 566, p. 62; DJ experience brownouts, blackouts, or voltage reductions while awaiting CEI ap-
159, p. 59, and solicited the proval of a request for power over the 69 kv tie,Tr. 2669 2670.

' 332;Tr. 26912695. 53. In December of 1972, Ceveland experienced a major outage which
ary, cumbersome and not in lasted several hours. CEI refused to sell emergency power to MELP over the 69
ces, Tr. 2565. The administra. kv tie unless it also agreed to a tie-in sale by executing a contract for the
operation of the system and a purchase for street lighung service, Tr. 7496 7498;Tr.10,572 573.
ystem was available, Tr. 2565. 54. Cleveland was forced to take power over the 11 kv and 69 kv load
ilished with only a three to five transfer points on conditions that prevented the municipal system from perform-
ther system, Tr. 2565. ing necessary maintenance on its generating units. The 11 kv load was not
:ient generation" to supply energized until Ceveland was utilizing all of its capacity, Tr. 2670; Tr.10,688.
empt to reach any other bulk The 69 kv load transfer point was not energized until all 11 kv load transfer
r to Ceveland from some other points had been energized, C 145; Tr. 2670. MELP was thus prevented from
03 10,704 t: king units out of service for maintenance. This lack of maintenance care
stion of the !I kvload transfer caused a deterioration of the municipal system, which affected its reliability,
tsferred at one time. Geveland thereby causing it severe competitive injury. C 161, pp.1314; Tr. 2666;Tr.
egardless of the fact that it had 2692 2693.
rd, Tr. 2763. The evidence does 55. There is evidence in the record that some lack of maintenance and delay

onablz. in achieving interconnection was due also to MEIFs own ineptness and
isfer system and make it mor: negligence, App. ff 34.29; App. ff 34.35; App. 65; App. 66; App.67; App.69;
n MELP mggested that radio be App. 70; App.143; App.144; DJ 315; Hauser, Tr. 10,573-10,587. But we do
:s, CEI ' ejected this time 4aving not (nor are we required to) apportion the blame for the deterioration of the
. 2565;Tr. 2567. city's system. MELP's negligence does not redeem CEl's anticcmpetitive motiva-
to operate synchronously, CEI tion and conduct.
nsfer point, Lester, DJ 561,pp. 56. CE! and Ceveland reached an agreement. for a permanent interconnec-
d o.tly a nonsynchronous tie.in tien, NRC 204, only after over five years of negotiation under " Phase Ill" of the
249-2570; App.19; App. 20. plan adopted in January of 1970. This agreement requires Ceveland to carry a

e polig that required all of the reserve margin of 70 per cent which places an " unusual and unjustifiable
nirgized before Ceveland could burden" on Geveland, NRC 205, pp. 50 52. This agreement also makes it
interconnection, Tr. 2570; Tr. possible for CEI to supply emergency power to Ceveland without seeking lower
exibility in operating its generat- cost attematives through the company's interconnections, Kampmeier, DJ 450,

pp. 45 46. The extremely limited coordination orovided for in this agreement
zing the 69 kv were worse than effectively denies Ceveland the full benefits of coordinated operation and

* * '

)y its legal omcer, Mr. Hauser. This
as two hours, DJ 564, pp. 52 62. It

tvetand only when required by the Refusal to Wheel

57. Because MELP was isolated electrically from utilities other than CEI,Tr.
e n r Hauser u tdC s
.rminatins service at a toad transfer 2726-2727, and because it was able to obtain only emergency power from CEI,

Tr. 2797-2798,it was essentialin order for it to remain a viable competitor of
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CEI that Ceveland have power wheeled to it over CEI's transmission system Tr.
2621 2622.

58. In 1973, AMP-O obtained a commitment for 22.7 mw of relatively
inexpensive hydroelectric power from the Power Authority of the State of New
York (PASNY) which had been allocated to the State of Ohio.DJ 8;DJ l1;DJ
393; DJ 396; Tr. 2677; Tr. 46944708. This power was to be made available to
the Cty of Ceveland by AMP-0. DJ 8; DJ 11; C 167. PASNY would wheel
power to the New York State border and AMP 4 would arrange wheeling over
the lines of Pennsylvania Electric Company (PENEI.EC) and CEI. PENELEC
agreed to wheel the power for AMP-0, Tr. 2568-2579; Tr. 2679. CEI refused to
wheel the PASNY power for AMP.O from PENELEC to Ceveland, NRC 70;Tr.
2579; Tr. 2580, stating:

.h you know, the Illuminating Company competes with the Ceveland
Municipal Electric Ught Plant on a customer-to. customer and street-to-
street basis in a sizeable portion of the City. 'Ihis competitive situation is
clearly unique. Economic studies indicate an arrangement to transmit
PASNY power would provide the municipal system electric energy at a cost
which would be injurious to the Illuminating Company's position."

PASNY power could have been purch ed and delivered to Ceveland for
less than the cost of Ceveland's own generation, DJ 8. CEI also has advised
Ceveland that it would not consent to third-party wheeling on any terms, DJ
291. CEI does not dispute that sufficient transmission capacity is available for
the proposed wheeling of PASNY power, Tr. 47024703.

59. Although CEI claims that it modified certain aspects ofits anti. wheeling
policy" after the proceeding herein began, Tr.10,768, it appears that CEI's
new wheeling policy retains certain elements ofits earlier policy.

During the Spring of 1975, Ceveland ascertained that seasonal power was
available for sale by Ibckeye Power, Inc., Tr. 47034704. Geveland also located
bulk power supplies from the cities of Orrville, Ohio and Richmond, Indiana, Tr.
46904691. Richmond had available 50 mw of capacity and associated energy
which it was willing to sell to Ceveland. Ohio Power Company agreed to wheel
the power through its territory and Indiana and Michigan Power Company
agreed to wheel the power through its territory if CEI would agree to wheel the
power, Tr. 47094711; DJ 193. The City of Ormife had power which if was
willing to sell to Geveland as soon as it perfectedits interconnection with Ohio
Power Company, Tr. 4712. CEI has not agreed to wheel this power. Tr.

" Pursuant to an agreement between AMPO and Allegheny Electric Cooperative, the
Cooperative will receive AMP-O's PASNY allocation unnl transmission can be arranged to
Ceveland. C 166. Allegheny has defended this agreement in me FPC successfully, C 167.

"CEl's position with respect to wheeling PASNY power for Ceveland has never
changed, Tr. 10,780-10.781.

174

. . .



f . L . 3; _ ' pr -
7... . . . . . . .3

,

_ , e -
3 _ ,

_

y ' " - A
.; 3

' : -

,.
- 1 1.w --

EI s transmission system, Tr. 47074709 Tr. 47134714; Tr. 4924. CEI's announced policy was that it would
wheel any jower for Ceveland "as to which there is no legal or conspiratorial

2 for 22.7 mw of relatively impediment which would prevent this company making a like purchase at alike
.uthority of the State of New price," App. 75.
ste of Ohio. DJ 8:DJ 11;DJ 60. CEI contends that for the past ten years it has been feasible for Geve-
t was to be made available to land to co tstruct a transmission facility from its Lake Road Generating Plant to
: 167. PASNY would wheel any one ;f four interconnection points with utilities other than CEI, App. ff
would arrange wheeling over 34.25. This contention is based on the testimony of witness Mr. Caruso,
IELEC) and CEI. PENELEC Applicants' expert. In the 1960's CEI took the position that it would be
i79;Tr. 2679. CEI refused to economically unsound for Ceveland to construct a transmission line to Omille
IC to Ceveland, NRC 70; Tr. and Painsville, Lindseth, DJ 568; pp. 58-60, pp.155158; DJ 295.

'
Oeveland did study the problem. Its studies showed that Oeveland was

impetes with the Geveland completely surrounded by high density residential and commercial areas and
e to<ustomer and street-to- that construction of separate transmission lines from Geveland was simply not
This competitive situation is feasible, particularly in view of the fact that it would duplicate already existing
,n arrangement to transmit and operating CEI facilities, Tr. 2594 2595. Existing CEI transmission facilities
s2em electric energy at a cost have surplus capacity available, DJ 358.
>mpany's position.'' It would be impractical for Geveland to construct transmission lines across

CEI territory because of (1) cost,72 (2) environmental problems, and (3) the
d delivered to Ceveland for unlikelihood of obtaining siting approval for what would be duplicating trans.
DJ 8. CEI also has advised mission facilities, NRC 205, pp. 57 58.

/ wheeling on any terms, DJ
sion capacaty is available for Access to Nuclear Power
'703.-

in aspects ofits anti wheeling 61. Commencing March 1971, Ceveland requested participation in nuclear
0,768, it appears that CEl's generation available to CEI through its CAPCO membership. For CEl's response
arlier policy. see Finding 202 infm. For purposes ofimmediate discussion we note the condi-
ned that seasonal power was tions CEI attached to its limited offer of access. This offer, made two and
4704. Ceveland also located one half years after Geveland's initial request, included the following anti.
> and Richmond, Indiana, Tr. competitive provisions: (1) CEI was to have a "right of first refusal"on nuclear
pacity and associated energy power which was surplus to Geveland's immediate needs. DJ 188; DJ 291, pp.
/er Company agreed to wheel 18-22-(this would have pr vented Geveland from selling this surplus or using it
1 Michigan Power Company to engage in coordinated operation with any other utility, Tr. 7612,Tr. 7618);
CEI would agree to wheel the (2) Ceveland could not sell power to retail or wholesale customers 'telow
ille had power which it was cost," DJ 188; DJ 291, pp.18-21, which would give CEI control over
ts interconnection with Ohio Ceveland's rates, Tr. 48844885, since CEI would be the one to determine what
i to wheel this power. Tr. constituted " cost," Tr. 5408; (see Tr.10,76210,763); (3) prior to beginning

egheny Electric Cooperative, the "Mr. Caruso cornpared the cost of construction with the high cost of emergency power
transmission can be arranged to sold to develand by CEI, C 161, p.14; Tr. 7715-7716, rather than with the cost of a bulk

. the FPC successfully, C 167. power supply available through coordinated opention and development or even the cost of
power for Ceveland has never wholesale firm power. He stated that the factor of greatest uncertamty in his study was the

cost of right of way, Tr. 10.929-10,930.
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negotiations over access, Ceveland had to withdraw all formal and informal
requests for antitrust review of CEl's conduct, as well as drop its opposition to
CEI's practices and policies in all administrative hearings and proceedings, DJ
188; DJ 291, pp.18 22. These conditions were rejected by Ceveland, DJ 189. In
spite of repeated proposals between February 1974 and July 1975, DJ 192;
App. 63; App. 66; App. 68; App. 7172; App. 74, nuclear access remained
conditioned on a "right of first tefusal" by CEl. Even if a "right of first tefusal"
had not been insisted upon,73 Ceveland would not have been able to sell surplus
nuclear power due to CEI's rejection, App.97,of Ceveland's proposal, DJ 177;
NRC 141 A, Schedule A; App. 79, that the company " wheel out" power (f.e.
transmit power from the nuclear units to an entity other than Geveland.) To
date, no meaningful offer of access has been made by CEl.

62. The:e present conditions to nuclear access are an outrageous affront to
the policies underlying the antitrust laws. On the basis of these attempts to stifle
competition in the use of power from the plants involved in these proceedings
we would be delinquent in our responsibility were we not to impose license
conditions. There is no doubt that activities under the license would be directed
to the maintenance and creation of situations wholly antagonistic to the policies
of the antitrust laws.

63. In order to remain or to become a viable competitor Ceveland must
have both access to nuclear power and third party wheeling, Tr. 2708 2711;
NRC 207. The availability to Ceveland of altemate power supply sources would
permit Ceveland to make more effective use ofits power.

Painesville

64. The Painesville Municipal Electric System has 38 mw of coal fired
generation to serve a peak load of 25 mw. Painesville serves electric customers in
the City of Painesville and in nine other communities around Painesville, Tr.
3096-3097. The system is electrically isolated, Tr. 3097-3098, and could not
engage in transactions with other electric entities without the use of CEI's trans.
mission network,Tr.3099 3100.

65. Painesville and CEI compete for industrial and residential customers
outside the Painesville municipal limiu, Tr. 3097.

66. Painesville has markets and customess for excess capacity, Tr. 3102.
Those markets include the Cities of Ceveland and Orrville in Ohio and the
Diamond Shamrock Corporation, Tr. 3101, and all three have expressed interest
in purchasing power from Painesville, Tr. 3103. Painesville could not build its,

own transmission lines to either sell power to or purchase power from Geveland

" Applicants' proposed license conditions. App. 44. which purport to set forth
Applicants' offer of nuclear participation to non<APCO entities within the CCCT, provide
an unfettered right of resale of surplus nuclear power App. 44, p. 5.
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raw all formal and informal or Orrville. In disposing of excess capacity Painesville would require an intercon-
veil as drop its opposition to nection with CEI, Tr. 3103 3104
teanngs and proceedings, DJ
ted by develand, DJ l89. In
74 and July 1975, DJ 192; Territorial Allocation Proposals

74, nuclear access remained
m if a "righ*.of F.rst refusal" 67. As early as 1962, CEI sought to prevent future competition with Paine-

have been able to sell surplus sville by offering Painesville a territorial allocation agreement which would have

''leveland's proposal, DJ 177; eliminated competition and foreclosed the growth of the municipal system by

any " wheel out" power (I.e. alloting to CEI those areas where Painesville had the greatest potential load
growth. Tr. 3623-3624A; NRC 144,7he offer was renewed by Mr. Howley,ty other than Geveland.) To

y CE!. CEl's General Counsel, in 1964 or 1965. Tr. 3625; 3627 3629. Again in 1974,
CEI made a proposal for the exchange of customers and territory, NRC 144:are an outrageous affront to

. sis of these attempts to stifle
nvolved in these proceedings It is still our thinking that we would build the line up to your property in

exchange for certain desenbed territory and customers.te we not to impose license
the license would be directed
.y antagonistic to the pohcies .This offer was, as were the previous ones, rejected by Painesville, Tr.

3177 3178; Tr. 3193.

s competitor Geveland must
ty wheeling Tr. 2708-2711; Refusal To Interconnect Except Upon Unfair Terms

powtr supply sources would
68. Reliability of service is a factor in competition between Painesville and.ower.

CEI. After each outage, Painesville loses customers to CEI, Tr. 3179-3180. Since
1971, Painesville has experienced one or two serious outages each year and has
experienced voltage reductions one or two times each year,Tr. 3099. L1ck of an

m has 38 mw of coal fired interconnection reduces Painesville's reliability, Tr. 3181. As a result of an agree-

le serves electric customers in ment with the Ohio Environmental Protection Agency limiting operation of
tities around Painesville, Tr. certain of Painesville's ger. crating units, Painesville will have no firm power with-
. 3097-3098, and could not out an interconnection, Tr. 3180. Painesville does not cany generating reserves
ithout tne use of CEl's trans- typical ofindustry practice because the cost would be too great. An interconnec.

* ion would provide adequate reserves, Tr. 3181.

al and residential customers 69. Beginning in at least July 1971, Painesville requested an interconnection
from CEI. NRC 134; DJ 365. At aat time, CEI was aware of Painesville's need
frc rdinated operation and development, and believed that Painesville wouldr excess capacity, Tr. 3102.

nd Orrville in Ohio and the press the request for an interconnection before the FPC. DJ 364; DJ 509; DJ
three have exprested interest 510; DJ 600. CEI therefore planned to structure its " negotiations" for an inter-

'ainesville could not build its connection to further the company's goal of acquiring the Painesville electric
rchase power from Ceveland system load, DJ 364. Once negotidtions began, CEI considered conditioning the

interconnection on customer trading, territorial allocation, limiting the
.

s, wtuch purport to set forth municipal systems' service area, an d an agreement not to compete, DJ 371.
mtstus withm the CCCT. provide 70. CEI offered an interconnection to Painesville on anticompetitive terms
4. P 5. for the specific purpose of eliminating competition. The company proposed that
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it supply an interconnection in consideration for CEI taking over Painesville's
greatest load growth ares, DJ 370;NRC 141, together with Painesville's promise
not to seek to serve that area in the future, Tr. 3624A; Tr. 3133-3135. In |

addition, CEI explicitly conditioned interconnection on rate equalization, Tr. 1

3152 3153. Subsequent to Mr. Howley's insistence on rate equalization, but
prior to executien of the interconnection agreement, Painesville raised its rates
to the level of CEI rates. Tr. 3175; Tr. 3203; NRC 203.

71. CEI misused its dominance and monopoly power to secure an anti-
competitive and oppressive interconnection agreement with Painesville. This
contract contained a "special provision" whereby either party could cancel the
contract on 90 days' notice on the grounds that the contrtet was not in the
party's "best .nterests." NRC 203; Tr. 3123 3125. This contract does not
provide for the parties to achieve the large benefits that can be gained by sharing
reserves, nor does it provide for any of the benefits of coordinated development,
DJ 450, p. 47. In addition, the 25 mw maximum for maintenance power is a
" serious burden" on Painesville, but only of negligible consequence to CEI. DJ
450, p. 46, NRC 205, pp. 53 54. Painesville entered the interconnection agree-
ment because the City's power needs made it " desperate" for an interconnec-
tion, Tr. 3124-3125. These unconscionable terms deprive Painesville of most of
the benefits of coordinated operation and development.

72. CEI delayed construction of the interconnection, further depriving
Painesville of the benefits of coordinated operation and development. A dispute
arose in September 1975, as to which party would bear certain costs of the
interconnection, Tr. 3157 3158. All areas in this dispute involved construction
to be done by CEI, Tr. 3158. The construction of the interconnection could be

I completed four to six mo'nths after the dispute is resolved, Tr. 3157.

Refusal to Wheel

73. Ir. June of 1974, CEI refused a general request by Painesville to wheel
third party power, NRC 141, thereby preventing its competitor from obtaining
access to the full benefits of coordinated operation and development. The inter-
connection agreement, NRC 140, provides only that, should CEI find it
necessary to secure power for Painesville from an outside source, Painesville will
reimburse CEI 110 per cent for its out of-pocket costs; CEI alone determines
tids necessity,Tr.3176-3177. This anticompetitive provision effectively prevents
Penesville'from reaching relatively inexpensive sources of power outside the CEI
system and precludes " wheeling out" and resale of power to customers outside
the Painesville service area, Tr. 3176 3177.

Access to Nuclear Power

74. Painesville cannot construct or finance a nuclear generating unit by
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CEI taking over Painesville's itself. It must have the cooperation of CEI if it. is to participate in nuclear
her with Painesville's promise generation, Tr. 3120. Painesville carnot build its own transrmssion lines to other
. 3624A; Tr. 3133 3135. In utilities becasue it is in a highly urbanized area and the cost would be prohibi-

lon on rate equalization, Tr. tive. Moreover,it may be difficult to obtain approval of the Ohio Power Siting
ice on rate equalization, but Comnussion because such lines would duplicate CEI's existing transmission
nt, Painesville raised its rates facilities, Tr. 3174.
10 3. By letter of April 11,1973, Painesville wrote to CEI expressing its interest
31y power to secure an anti. in participating in the recently announced Perry nuclear units, NRC 136A.CEI
ement with Painesville. His responded on April 24,1973, with an offer to discuss Painesville's request, NRC
either party could cancel the 136B. Subsequently CEI's representative advised Painesville that a simple inter-
the contract was not in the connection agreement would prodde Painesville with the same things it would

123. This contract does not get through participation. NRC 138;Tr.3116; App.195,pp.22 24. At the time
that can be gained by sharing of Mr. Pandy's testimony in these proceedings, CEI had not made available to
of coordinated development, Painesville any terms or conditions for access to the Perry units including Ap-

1 for maintenance power is a plicants' policy commitments, Tr. 3162: Tr.10,869. In the spring of 1976,
;ible consequence to CEl. DJ Painesville renewed its request for participation and in return received from CEI
ed the interconnection agree. a copy of the obviously insufficient participation agreement offered to the City
esperate" for an interconnec. of Cleveland over two yean earlier which admittedly did not even reflect what
deprive Pamesville of most of CEI asserts to be its current wheeling policy, Tr.10,718. Painesville is still
tent. interested in participating in the Perry nuclear units, Tr. 3158.
onnection, further depriving
1 and development. A dispute Duquesne
2!d bear certain costs of the
dispute 'nvolved construction 75. Since its incorporation in Pennsylvania in 1912, Duquesne Light has
'the interconnection could be become the dominant, and in terms of generation and transmission, the only
solved, Tr. 3157.

electric utility within its 800 square mile service eres. NRC 157, Appendix N, p.
2 3. The present size and service area of Duquesne is a product,in part, of a
series of mergers and acquisitions which have lead to a situation in which only

quest by Painesville to wheel one other distribution system, Pitcairn, has any retail customers within the

ts competitor from obtaining Duquesne service area. DJ 587, p. 74.

1 and development. The mter. 76. Duquesne Light has regarded its municipal competitors as "a potential
y that, should CEI find it threat to the well being of the Company . . ." DJ 321, p. 2. For that resson,it
autside source,Painesville will was the Company philosophy "to try to purchase municipal systems."Id.
: costs; CEI alone determines 77. Since 1960, Duquesne has acquired three (Aetna, Sharpsburg and Aspin.

provision effectively prevents wall) of the then four remaining municipal systems located within its service
rces of power outide the CEI area, NRC 158, p.13, 27, 28; DJ 587, p. 74, and has attempted to acquire
f power to customers outside Pitcairn, the fourth and last municipal system. In July 1966, Duquesne

*
representatives, with the knowledge of the Company's chief executive, indicated
to officials of Pitcaim an intent to acquire its municipal system. DJ 242; DJ 243.
In December 1966, Duquesne's President, Mr. Fleger, was informed by Mr.
Gilfillan, vice president of marketing and customer services, that acquisition of

* * *" # *'* E * *a nuclear generating unit by
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our service area." DJ 245. The following day, Mr. Fleger agreed that Duquesne
should attempt to acquire Pitcairn, suggesting that the same procedure followed
in Duquesne's acquisition of the Aspinwall system be utilized. DJ 246.

78. Subsequently, Duquesne employees, on numerous occasions, brought up
the subject of acquiring the Pitcairn system in conversations with the village
solicitor, Mr. McCabe. McCabe Tr. 1684-85,1751; NRC 13. Duquesne officials
suggested to Mr. McCabe that the sale of the Pitcairn system would involve a
large legal fee for Mr. McCabe. McCabe Tr. 1684-85,1751. Duquesne also ap. 1

preached members of the Pitcaim City Council and other Borough representa- )
tives to solicit the acquisition of the Pitcaim system.McCabe Tr.1686;NRC 57;
DJ 248;DJ 251.

79. Despite Duquesne's contention in this proceeding that there is no
competition within its service area, Mr. O' Nan's prepared remarks relating to the
acquisition of small municipal electric systems directly controverts the
company's argument. Refernng to the Borough of Aspinwall, which Duquesne
attempts to dismiss in its Proposed Findings of fact as of no competitive
significance,'' Mr. O' Nan said:

. . . [T]he diversity of the load and growth potential would indicate that the
allocation of full generation and transmission facilities was unservative and
some value be assigned to the fact that we got rid of a municipalsystem
with aR ofits future potentialimpli~ations.

DJ 321, p.4 (emphasis added).

Refusal to Provide Bulk Power Services

80. Concurrent with the acquisition policy of Duquesne which commenced
at least as early as the summer of 1966,78 Duquesne, between 1966 and 1968,;

i

|

"''The Aspinwall and Pitcal n tranicipal electric systems could not have been competi-
tors of Duquesne because of their size and because of oth reasons." App. ff 37.28. The
contradictions between Applicants' proposed findings in . :ourse of a contested license
proceeding and Duquesne's policy memorandums and pronouncements made prior to these
proceedings is apparent. In addition, we should note that Duquesne's argument that the
Pennsylvania regulatory scheme inhibits competition does not take into sufficient account
the possibility of potental compention nor the effects of yardstick competition. Despite
Duquesne's utterances to the contrary, it is abundantly clear that Duquesne was looking
over its shoulder to see if the rate structure or load growth potennal of the reunicipalities
represented a competitive threat to its interests. .

"The specifics of earlier attempts to acquire either the Pitcairn or other municipal
electne systems within its service territory were not reachable through the discovery process
since the Board had established a September 1965 timit on discovery except upon good cause
shown. With respect to the acquisition policy of Duquesne. it has not been deemed
necessary to make an exception to that policy.
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r. Fleger agreed that Duquesne denied requesu by Pitcairn that Duquesne sell electric power on a wholesale
it the same procedure followed basis or that Duquesne enter into some form of coordinated operation (e.g., an
be utdized. DJ 246. interchange agreement). DJ 242; DJ 245; McCabe, Tr.1616;NRC 13; NRC 14;

umerous occasions, brought up McCabe, Tr. 1619,1622 23;NRC 16.
conversations with the village 81. The refusal to sell wholesale electric power to the Borough of Pitcairn
1; NRC 13. Duquesne officials was consistent with Duquesne's refusal in 1966 to sell either full or partial
itcairn system would involve a requirements firm power to Aspinwall. DJ 170. Mr. Fleger, Duquesne's
4-85,1751. Duquesne also ap- president, indicated that:
and other Borough representa. [W]e should reply to Donaldson (the solicitor of Aspinwall) emphatically
nn. McCabe Tr.1686; NRC 57; that we will not sell power to Aspinwall for re:21e to their residents by the

Boro. It should be an unequivocal "no"so there is no misundsrstanding.
s proceeding that there is n
erepared remarks relating to the DJ 171. See also DJ 173; DJ 172; DJ 174. Another request for wholesale sales

ims directly controverts the by Aspinwallin August of 1966 also was refused. DJ 201.
82. During the period when Duquesne refused to make wholesale sales toOI ^*EI"** * ' "9"'*"'

of fact as of no competitive Aspinwall and Pitcaim, it was aware that prolonged litigation was an effective
weapon in situations involving charges ofinconsistency of the antitrust laws. DJ
54;DJ 169

stential would indicate that the
a facilities was conservative and We should make clear at all times that we will not provide electricity for

t got rid of a municipal system resale. We will use whatever means are possible to resist this including court
action,linecessary . . .

DJ 169;DJ 171;see also DJ 245.

83. Duquesne's decision not to sell wholesale power to municipalities within
its service area represented the policy position of the company. NRC 13;78
McCabe, Tr.1616; NRC 16. "Ihis policy which was in effect until Pitcairn
commenced antitrust litigation against Duquesne in 1968, see Findings 88 90,

af Duquesne which commenced infra, applied throughout the history of the Company."
2esne, between 1966 and 1968, 84. 7here is a direct relationship between Duquesne's policy decision not to

supply electricity at wholesale to municipalities within its service area and the
intent of Duquesne to acquire these systems. For example,in an intemal memo-stems could not have been competi-
randum of November 30,1966, Mr. Giliillan stated:" '

It is our belief that with careful handling it is possible that the Borough cana cour f onte e e

tonouncements made prior to these be induced to sell their distribution facilities to our Company. In our discus-
that Duquesne*s argument that the sions, our representatives made .t very plain that we will not sell the
.es not take into sufficient account Borough power for redistribution and that we would resist any effort
s cf yardsuck compeution. Despite

forcing us to do so with all the resources at our command.y clear that Duquesne was looking
. th potential of the municipalities

DJ 245; see also DJ 242:NRC 13. Also see DJ 321, the Duquesne description of
er the Pitcairn or other municipal its " game plan" for the acquisition of small municipal systems featuring
hable through the discovery process . . Duquesne 1.ight Company has not in the past nor doesit intend to in the future

""

a discovery except upon good cause supply power to Municipalities on a wholesale basu." NRC 13.
uquesne, it has not been deemed ""Duquesne has never fumished wholesale baseload service to any municipality." NRC

.

19.
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Aspinwall as the example. Page 4 of DJ 321 indicates that part of the negotiat.
ing strategy employed by Duquesne in inducing Aspinwall to sellits system was
a consistent refusal to sell power on a wholesale basis to Aspinwall.

Refusal to Interconnect

85. In addition to its policy of refusing to sell electricity at wholesale to
municipalities, Duquesne also refused to establish interconnections with
municipalities. Pitcalm requested a discussion relating to interconnecting and
pooling in July of 1966, DJ 239. A meeting to discuss this request was held in
August 1966, but at that meeting Duquesne informed Pitcaim that it would not
sell power at wholesale and suggested the sale of the Pitcairn system to
Duquesne. DJ 242. On November 20,1967, Pitcairn wrote to Duquesne reqvest.
ing an interconnection to provide emergency backup. DJ 1, McCabe, Tr.1730.
Duquesne offered only to sell power at Duquesne's rate "M," DJ 203,notwith,
standing Pitcairn's request for a different schedule. Pitcairn declined to purchase
power under rate "M" because it was too expensive" and because it was not
available for base load. It wu Mr. McCabe's observation that other municipalities
which had purchased power under rate "M" had incurred excessive costs which
costs became a factor in negotiating the sale of these systems to Duquesne.
McCabe, Tr.1827.

On January 23,1968, Mr. McCabe met with Duquesne representatives and
requested an interchange agreement with Pitcairn similar to the agreement which
Duquesne had with other electric utilities. McCabe, Tr. 1627 28. This request
was refused,Id. Pitcaim then made a written request of Duquesne for aninter.
connection, App. I14; which also was refused. NRC 16; McCabe, Tr. 1627 28.

86. Duquesne contends that it " repeatedly offered to supply Pitcalm with
emergercy service for resale under rate M of its tariff filed with the PaPuc,"
App. If 37.45; that Pitcalm's objections to emergency service under rate M went
only to price; App. ff 37.46, and that the record does not establish the price
charge under n M was unreasonable, App. ff 37.47."

The parties re in disagreement with respect to whether rate M is reasonable

"The average cost of power under rate M would have been 30 mills per KW,Gilfillan.
Tr.8464

"Certain portions of the above referenced proposed findings of Applicants are
inaccurate and contrary to the record. Es.. the representation that such service satisfied
Pitcairn's requests and needs and that Pitcairn itself treated this offer as responsive to its
request. Dus, states Duquesne,it did not refuse to deal with Pitcairn. Exhibit NRC 18 a
February 27,1968, letter from Mr. Memmen. Director of Governmental Sales of Duquesne
to Mr. McCabe explicitly rebuts this contention:

. .. I must advise you that the Company cannot undertake any responsibilities to meet
an emergency exc*pt in a situation in which a contract under Rate "M" has been
previously executed.
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cates that part of the negotiat. or prohibitive in its terms. Rate M invohed a minimal annual demand charge to
Aspinwall to sellits system was Pitcairn of $23,400 at a demand rate of 1600 kva and $10,200 at 500 kva.The
asts to Aspinwall. minimum term for which service could be obtained under rate M was three

years, however, NRC 211, NRC 15, so that at a 1600 kva demand, Pitcairn
would have had to pay Duquesne 570,200 for the use of any energy whatsoever

I
in emergency situations. Gilfillan, Tr. 8472.'' The energy charge under rate M is

sell electricity at wholesale to three cents per kilowatt hour, NRC 211, or 30 mils. Duquesne's cost of energy
:ablish interconnections with production at the time rate M was offered was 2 5 mils. Dempler Tr. 8684. Thus,
elating to interconnecting and the Staff contends that energy offered under rate M was being sold at up to
11scuss this request was held in fifteen times its cost of production, Staff ff 1.058.
rmed Pitcairn that it would not Applicants argue that the rate M rate was not unreasonable because:
le of the Pitcaim system to if Pitcaim had agreed to take Rate M with the contract demand of 1600 kva
irn wrote to Duquesne request. (qr 1600 KW if power factors are ignored), the Borough would have been
:kup. DJ 1, McCabe, Tr.1730. able to recoup the minimal annual charge of $23.409 merely by taking 90
e's rate "M," DJ 203, notwith- KW on a round.the clock basis (footnote omitted].This would certainly be
e. Pitcairn declined to purchase above Pitesim's lowest hourly demand,
mye" and because it was not
ration that other municipalities App. Joint Reply Brief, p. 43.This argument is untenable and frivolous. Rate M
incurred excessive costs which by its very title is characterized as " emergency service" and is not intended to be

)f these sy:tems to Duquesne. provided on a long term round.the. clock basis. Duquesne never conceived of rate
M service as equivalent to a firm power sale but rather took the position that it

i Duquesne representatives and would offer only emergency service arid not base load electric power, NRC 19.
similar to the agreement which Duquesne's vice president, Mr.Gilfillan testified that the rate M service would be
aba, Tr.1627 28. This request available only for emergency purposes. Gilfillan, Tr. 8466,8486.
tuest of Duquesne for an inter. Duquesne also argues that what they acknowledge to be a " comparatively
4RC 16; McCabe, Tr. 1627 28. high energy charge," App. Reply Brief, p. 43, of three cents per KWH was
affertd to supply Pitcairn with justified. According to Duquesne, under rate M it would have been obligated to
s tariff filed with the PaPuc," provide Pitcaim up to 1600 KW of capacity on short term notice. Since rate M
;ency service under rate M went contained no capacity charge, Duquesne's investment costs in providing this
ird does not establish the price capacity necessarily would have to be recovered through the energy charge.
.47." Dequesne then argues that investment costs associated with any unused capacity
to v:hether rate M is reasonable would not be recovered. What strikes us as astounding about this argument is its

clear implication that 1600 KW represents a significant amount of capacity.8 8 If
ave been 30 mills per KW Gilfillan, this is so, then Duquesne's arguments that it would achieve no benefit through

interconnection and that there was no mutuality occause Pitcalm had nothing to
. posed nadings of Applicants are supply fails. Duquesne cannot have it both ways. It cannot regard 1600 KW of
5*ntauon that such service satisfied capacity (assuming an emergency on the Pitcaim system would require the fulli8'*

DE "N entitlement under rate M) as important when it is the supplier but incon-dn t a

)f Governmental Sales of Duquesne, sequential when it is the taker.

lertake any responsibdities to meet " Additional charges would be made for contract demands in excess of 1600 kva:NRC
oltract under Rate "M" has been 211.

" Duquesne's 1%8 net generating capacity was 1778 MW.
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Finally, we find Duquesne*s concem over the obligation to provide
additional capacity of 1600 KW to be artificial and overstated since Duquesne

; had call on its CA?CO partners for substantial additional capacity.
87. Duquesne was not prohibited from selling wholesale firm power byi

State law.;

(A) The Federal Power Commission and not the State of Pennsylvania has
exclusive regulatory jurisdiction over wholesale sales to municipal systems.:s
FPC v. Southem Califomia Edison Co., 376 U.S. 205 (l964). 1

(B) Duquesne was aware that the FPC had asserted jurisdiction over such ;

wholesale sales during the period when Duquerae was refusing to make such
'

sales to Pitcalm. App. 263, p. 3 4.
(C) Wholesale firm power sales for resale are not prohibited by any Pennsyl-

] vania law or regulation of general applicability. See Justice ff law 6; law 9.
Duquesne was aware that at least one Pennsylvania utility sold power to a
municipal system for resale. DJ 168. The only arguable restriction on such sales
by the company has been Rule 18 of Duquesne's own tariff which rule
apparently does not prohibit such sales under Duquesne's rate M for emergency ;

service. See Gilfillan, Tr. 8474 75. It is clear that Rule 18 was sponsored by or a
product of a Duquesne filing which could have been amended to provide for ,

'

firm power sales had Duquesne wished to do so. Gilfillan, Tr. 8476-77. 8507 09.
As set forth in Cantor v. Detroit Edison Co., _ U.S._ (1976),no defense is
provided nor antitrust immunity obtained by anticompetitive acts initiated by
electric utilities when these acts are not compelled by a state agency.nor
necessary to the survival of a valid regulatory purpose.

De refusal by Duquesne to sell wholesah electric power other than
emergency power pursuant to rate schedule "M" and its refusal to establish an
interconnection left Pitcairn in a completely isolated generating position. Mr.
McCabe testified:

Pitcairn is geographically located completely within the bounds of
Duquesne Light's service area. Consequently, Duquesne Light was the
logical place to tum to to attempt to acquire purchase power on some sort
of a basis.

De fact that the Burough of Pitcairn had to continue on an isolated basis
detracted from the reliability of the burough system and deprived the
Buroust of being able to take advantage of the economies of scale which
were being used by the electrical utility industry in general.Tr.1652,1653.

88. In reaction to whst Pitcaim conceived to be Duquesne's refusal to deal
with the Borough coupled with Duquesne's frequent requests to purchase the

"Duquesne concedes this point. See prehearing fact bnef of Duquesne IJsht Cosnpany
,

at 49.
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tha obligation to provide Borough's electrical system, Pitcairn initiated an antitrust action on July 23,

d overstated since Duquesne 1968,in the United States District Court in Pennsylvania against the Duquesne

ional capacity. Light Company. McCabe, Tr. I647; NRC 20.

ng wholesale firm power by 89. As a result of its operation on an isolated basis, the reliability of the
Pitcairn electric system was affected adversely. In the autumn of 1970,while its

he State of Pennsylvania has largest generation unit was down for scheduled maintenance, a broken crank

ties to municipal systems.:a shaft on another generator made it necessary for the Borough to request cus-

iS(1964).
tomers to reduce the amount of electric power being utilized. Pitcairn then

issertid jurisdiction over such instigated proceedings before the FPC and an informal basis with a request for

a was refusing to make such mergency temporary interconnection. McCabe, Tr.1654

Wholesmie Sales - Terms and Conditionsot prohibited by any Pennsyl-
See Justice ff law 6; law 9.

90. On October 13,1971, Pitcairn and Duquesne entered into a settlementania utility sold power to a
uable restriction on such sales agreement which included inter alla an obligation of Pitcairn to dismiss with

me's own tariff which rule prejudice its antitrust action and to withdraw and discontinue with prejudice of

tuesne's rate M for emergency the FPC proceedings (Docket D-7547) NRC 21. Duquesne agreed to file with

tule 18 was sponsored by or a the FPC a tariff for " municipal resale service for Pitcairn." Subsequently,

seen amended to provide for Pitcaim ceased generation of electric power and has fulfilled energy require-

ilfillan, Tr. 8476 77,8507 09. ments for its distribution system by purchase from Duquesne.88

U.S. _ (1976), no defense is 91. Although the settlement agreement required Duquesne to sell firm

! competitive acts initiated by Power to wholesale to Pitcairn, Duquesne refused to operate in parallel with the

<ll:d by a state agency not municipal system. NRC 21, McCabe, Tr.1658,4169,4176.

)se.
Demalof Accesselectric power other than

and its refusal to establish an
ated generating position. Mr. 92. In early 1968, Mr. McCabe and Mr. Meyers, Secretary of the Borough of

Pitcairn, met with Mr. Munsch, the General Counsel, and Mr. Dempler of

tely within the bounds of Duquesne for the purpose of exploring the feasibility of the Borough's becoming

ly, Duquesne Light was the a party to the CAPCO power pool. In addition, the Pitcairn tepresentatives made

; purchase power on some sort a request for access to CAPCO nuclear units specifically mentioning the Beaver
Valley Station as a possibility. Mr. Dempler, on behalf of Duquesne, gave a
negative answer to the concept of permitting non CAPCO entities access to any

continue on an isolated basis individual generation unit owned by the parties to the CAPCO pool. Although

2gh system and deprived the this denial of access to nuclear power was specific as to Beaver Valley, the denial

thi economies of scale which by its plain terms would be equally applicable to the Davis Besse and Perry

.try in general. Tr,. 1652,1653. stations. Mr. Munsch stated that future pool facilities would be considered on a
group basis. NRC 17.

> be Duquesne's refusal to deal
[uent requests to purchase the 'Documms won aceind into nidence reHecting Duquesne's asussment that Pitcairn

had "a very good chance" of winning in the FPC sad a 50-50 chance of prevaning in the

bnef of Duquesne Light Company antitrust action. DJ 254; DJ 260. The Board has not relied upon these documents not
attempted to assess the probabdities of Pitcairn's prevading in either forum.
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93. Since the February 1968 meeting at which Duquesne expressed its
interest in obtaining a joint ownership or unit shares in contLnplated CAPCO
nuclear units, Pitcairn never has been advised that access to nuclear units would
be made available by CAPCO or any of the CAPCO member companies. McCabe,

Tr. 171719. Pitcairn's interest in nuclear units continues unabated to the
present. McCabe, Tr.1716.

Mr.McCabe testified that:
. . . participation in a (CAPCO] nuclear unit would involve Pitcairn actually
buying a portion of that unit and taking power from that unit at the ,

'

production cost subject to certain wheeling charges.

I would anticipate that those charges would be less than the price which
we currently pay Duquesne Light for power supply. I therefore would
envision an economic benefit. McCabe, Tr.1738.

94. There is a direct nexus between the refusal of Duquesne and the CAPCO
group to make available access to CAPCO nuclear units and the issues in I

controversy in these proceedings. |

95. Although Duquesne has refused to enter into interconnection agree-
ments with municipalities located within its service area nor will it engage in
wholesale power transactions with such municipalities, Duquesne has inter.
connections and does sell power to other private utilities in Pennsylvania. For
example, Duquesne, through an interchange agreement with Penn Power
(another Applicant), sells power to Penn Power. Gilfillan, Tr. 8438.

96. The actions of Duquesne in refusing to sell wholesale power at wholesale
to municipalities, in refusing to interconnect and in refusing to supply
emergency energy except pursuant to rate Ma* contributed substantially to the
elimination of municipal electric systems, including Pitcairn and Aspinwall, as
generating entities within the Duquesne service area.The actions of Duquesne in
denying the foregoing bulk power services and in refusing to make available
benefits of membership in the CAPCO pool including access to nuclear generat.
ing stations constructed to supply substantial quantities of base losd power for
that pool have deprived municipal entities in the Duquesne service area including
Pitcairn of alternate sources of electrical supply. Duquesne's actions have
induced and were intended to induce municipal generating entities within the
Duquesne service area to abandon generation and to sell distribution facilities to
Duquesne.

The refusal of Duquesne to entertain requests by a municipal system within
its service area for membership in the CAPCO pool has had the effect of
depriving that municipality of the opportunity to consider self owned nuclear
power as a competitive alternative to the purchase of bulk power requirements

* * Dis particular event is not matenal to our overall conclumon.
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rhich Duquesne expressed its exclusi ely from Duquesne. The desire of Pitcairn to obtain access to nuclear
iares in contemplated CAPCO power was known to Duquesne at the time its refusal to permit membership in
t access to nuclear units would CAPCO was made.
) member companies. McCabe, 97. Although the discovery cutoff date of September 1965 did not permit
s continues unabated to the or require exammation into the circumstances of Duquesne's acquisition of

~

other previously acquired generating entities within its service area until it
reached its present position of 100% dominance over all electric generation snd

nuld involve Pitcairn actually high voltage transnussion within its service area, we find that its actions in
power from that unit at the refusing to sell wholesale power to Aspinwall as part of a plan to achiew its
targes. intended objective of acquisition of the Aspinwall system and its refusals to .ieal

with Pitcairn coupled with its desire to acquire that system constitute abuse of a
dd be less than the price which dominant position and an anticompetitive use of monopoly power.
er supply. I therefore would 98. We find that Duquesne's refusal to permit Pitcairn to obtain member.
38. ship (even on some modified basis)into CAPCO and the denialin the altemative

of any other reasonable or bulk power services options taken together constitute
d of Duquesne and the CAPCO a refusal to deal and denial of an essential resource the effect of which is to
tcliar units and the issues in maintain a situation inconsistent with the antitrust laws.:s

er ints interconnection agree- Ohio Edison and Pennsylvania Power
dce area nor will it engage in
.ipalities, Duquesne has inter- 99. In this decision, we have regarded Ohio Edison and Penn Power as a
e utilities in Pennsylvania. For single entity except where differences in state law are relevart. As noted above
agreement with Penn Power in Finding 5, Ohio Edison and Penn Power own or control Crtually all of the
ilfillan, Tr. 8438.

generation and high voltage transmission in their service areas. They account for
J who;' sale power at wholcsale

94% of retail sales and 99% of firm wholesale sales in their service areas.
and in refusing to supply Such overwhelming share of the relevant market permits the inference of

:ontributed substantially to t!4e
monopoly power, Grinnell. supm, and these market shares may be the primary

ling Pitcairn and Aspinwall, as factor in measuring monopoly power, Criffith, supm.
es.The actions of Duquesne in Applicants urge, with particular reference to Ohio Edison, App. ff 31.19,
in refusing to make available 31.20, that market power may not be inferred from statistical high market

ading access to nuclear generat- shares where industrial, economic and legal barriers restrict the power to control
antities of base load power for prices or exclude competition.
Duquesne service area including "Ihe record of this case permits an exammation of the validity of the market
ply. Duquesne's actions have share inference. The record, as a whole, with respect to Penn Power and Ohio
1 generating entities within th6

Edison demonstrates redundantly that the two companies possessed and used
I ta sell distribution facilities to

the power to control prices and other conditions of sale, the power to refuse to
enrge in transactions which would otherwise be economically beneficial and to

ts by a municipal system within
exclude competition. This power was used to inczease their monopoly positions3 pool has had the effect of once the threshold of monopoly had been obtained and to consolidate and to

to consider self owned nuclear
se of bulk power requirements " Denial of membership in CAPCO, standing alone. need not necesarily have brought us

to this conclusion. Duquesne coupled denial of CAPCO membershy with a refusal to <

conclusion. provide other essential bulic power semces.

i
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maintain it. De use of their market power demonstrates that the power,in fact, ,

exists and, within the context of the issues of this case, demonstrates that Ohio I
Edison and Penn Power's position in its service area has enabled them to prevent

,

and they have prevented other entitities within their service areas from achieving '

the benefits of coordination and economies of scale.
The opposition parties urge that Ohio Edison and Penn Power may not

escape liability as monopolists and that they have maintained and exacerbated a
situation inconsistent with the antitrust laws by activities falling within three
major categories: (1) anticompetitive acquisitions consolidating their service i

areas; (2) exclusionary practices insulating their service areas from competition
from outside, such as territorial agreements and refusals to wheel outside power
(in addition to the CAPCO boycott); and (3) repressive practices eliminating and
preventing the growth of potential competition from within their service areas;
for example, refusals to wheel, refusals to interconnect, refusals to sell power
and price squeezes.

Acquisitions and Consolidation

100. Ohio Edison was incorporated in 1930 as a consolidation of five
private utilities which also were formed from previous mergers and acquisitions.
This consolidation predates the period under exammation. W;th respect to the
earlier mergers, the Board accepts the testimony of Dr. Gerber, App.189, pp.
810, that the consolidation experience within the Ohio Edison service area is
attributable, at least in part, to natural scale economies, technological advances
such as alternating current, and improved transmission techniques. Herefore,
the Board draws no anticompetitive inference from the trend toward concentra-
tion prior to 1965 in Ohio Edison's service area.

Since that date, Ohio Edison has acquired the municipal systems of Lowell-
ville, Norwalk, Hiram and East Palestine, Ohio.

! 101. In 1970, Norwalk, Ohio, had a self. generating municipal electric
system. Beginning in 1970, it began to consider several options to fillits electric
power needs including (!) selling its generation station to the only potential
buyer, Ohio Edison; but keeping its distribution system; (2) selling both the
generating and distnbution system; and (3) purchasing supplemental and
standby power, DJ 422. Norwalk wu at that time a viable electric utility. In a
free competitive environment, many options would have been open to it for
survival.a a

" Applicants state, (App. ff 36.90), that the Norwalk system was a failing system.
Applicants' citation to the record for this proposed finding, App. 221, p. 9 and App. 240,
simply does not support that claim. In fact. App. 240 suggests that generating problems may
be temporary and remediable without "any severe problems'' and, while sufficient for
immediate and limited future needs, the generation would not be adequate for long range

urposes.
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nstrates that the power,in fact, 102. Ohio Edison refused to buy Norwalk's generation unless the distribu-
tis case, demonstrates that Ohio tion system was included, DJ 422. This, of course,would eliminate Norwalk as a
rea has enabled them to prevent potential customer for any other utility and would elimmate the possibility of
icir service areas from achieving resuming self-generation by Norwalk. Applicants assert that the generation was
ile. not useful to Ohio Edison But Ohio Edison ultimately bought it and uses and
son and Penn Power may not credits this generation in fulfilling its own and CAPCO responsibilities, Fire-
o maintained and exacerbated a stone, Tr. I1,180, App.172. Ohio Edison states that it ultimately purchased this
y activities falling within three generation with the distribution system simply because Norwalk desired to sell
ans consolidatir.g their service it, App. ff 36.91. Ohio Edison's reasonable business justification for the
service areas from competition rationale for the transaction fails.
refusals ta wheel outside power In mid 1970, Ohim Edison had its " newest program" in progress to acquire
ressive practices eliminating and t'a Norwalk system, DJ 423. In 7 m. Ohio Edison refused to discuss rates for a
from within their service areas; parallel operation with Norwalh %:ouraged the investment of capital for'

reonnect, refusals to sell power paralleling equipment, DJ 428, a mstead redirected the negotiations to
Norwalk purchasing total power requireme.nts from Ohio Edison, DJ 431.,

In December 1971 when Norwalk officials met with representatives of Ohio
Edison to discuss Norwalk's power supply problems, Norwalk's representative
pursued several alternatives to the sale ofits system, DJ 434.Norwalk's attomey

'30 as a consolidation of five inquired about the operating locations and titles of Ohio Edison's power pools.
svious mergers and acquisitions. He was given the names of CAPCO and ECAR but told that Ohio Edison
. amination. With respect to the representatives were not familiar with the pertinent rules and regulations.:1
/ of Dr. Gerber, App.189, pp. Norwalk inquired again if it could retain its distribution system but was again
the Ohio Edison service area is refused. Norwalk was again frustrated in its inquiries to enter into a partial
.nomies, technological advances

requirements power contract and, when Norwalk asked about the policy for
mission techniques. Therefore, wheeling power, perhaps from Buckeye Power,it was advised that Ohio Edison
om the trend toward concentra- representatives, (although high rankmg) were unable to provide wheeling
'-

information. Norwalk's representative inquired about the situation with respect
te municipal systems of Lowell-

to Orrville, Ohio (Orrville was able to interconnect with another utility) and was
denied information. He was again denied any opportunity to discuss a parallel

f-generating municipal electric operation with Ohio Edison. In an apparent effort to determine whether
several options to fi' lits electric

purchases from the adjoining Ohio Power Company would be feasible,Norwalk
i station to the only potential inquired whether there.were territorial allocation agreements between Ohio
in system; (2) selling both the

Edison and Ohio Power, recognizing that such matters were not generally
purchasing supplemental and

discussed. Efforts to purchase power from Buckeye from the Cardinal plantne a viable electric utility. In a
through Ohio Edison's transnussion were frustrated. Norwalk's representativeould have been open to it for stressed the importance of being assured that no better alternative to sale of the

entire system was available but, repeatedly, sale of the system with full require.
U" # Urwalk system was a failing system. *

ding, App. 221. p. 9 and App. 240. There was mdeed a territenal agreement between Ohio Edison and Ohio
tests that generating problems may
roblems" and, while sufficient for " Applicants' tefusals to reveal basic CAPCO information and policies to interested-
iuld not be adequate for long range potential members is unreasonable and inconsistent with the defense urged by Applic.nts of<

the ' legitimate business justification," for refusing membersh2p.
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Power. Ohio Power could not have been a supplier to whom Norwalk could turn,
even if Ohio Edison had not had a policy of refusmg to wheel outside power.
Norwalk's hope of purchasmg power from Buckeye Power was doomed from the
start because of restnctive condinons by Ohio Edison. There was never the
slightest possibix2ty that Norwalk could have participated m the CAPCO pool.

Norwalk then sold its system to Ohio Edison. The Board finds that the
Norwalk, Ohio electric system had several reasonable opportumties to survive
including purchases of supplemental power; access to the benents of pooling
mcludmg the benents of nuclear power; purchases from Buckeye Power or Ohio
Power; and, e each instance, none of those options were available to it because
of a situation inconsistent with the antitrust laws. The ultimate acquisition itself

!

| exacerbued mat situation.'"
103. In ;965, Ohio Edison cquued the system of lowellville, in 1973 it

acquired the system of Hiram and later it acquired the system of East Palestme,
Ohio. The record does not demonstrate the circumstances surrounding the
acquisitions of these murucipal systems, DJ 587, p. 66. They indicate only that
Ohio Edison had acquired three potenttal direct honzontal competittors,
elimmated any possibility of supplier competition for thetr loads, and that the
pattern of consohdation by acquisition in its service area contmues.

Temtorial Allocation Agreements With Outside Utilities

104. In the years followmg 1965, Ohio Edison ertered into, and complied
with the terms of temtonal allocation agreements with several utilities abuttmg
its service area. Applicants do not admit to these agreements. Ohio Edison's
president, Mr. White, suggests that signed maps delineating temtonal boundanes
were not agreements but efforts by mvestor-owned utilities to test the feasibtlity
of draftmg a temtonal integnty law, Tr. 9750. We are not persuaded.

105. Since at least 1965, Ohio Edison and TECO had been parties to a
temtonal agreement, DJ 513-17; 519; 533 35;537-40. These temtonal agree-
ments took the form of " con 6dential" but formal temtonal maps which were
signed by the highest of6cials of the companies, DJ 516, frequently updated, DJ
517, and used in day.to-day operations of Ohio Edison, DJ 519.

With respect to Mr. White's testimony that these maps may have been no
more than study matenal for legislative purposes, his testimony is inconsistent
with the November 1965 letter of Mr. Dreisbach, Ohio Edison's Coordinator of
its Dmsion of Dist,bution Practices, who advised TECO's president, DJ 517:

We want to thank you, Ken Birch and the other people m your organization
for their cooperation in solvmg this temtonal matter and feel that it should

''E ven if the demtse of the Norwalk system had been mevitable because of the natural
economic forces desenbed by Dr. Gerber, App. I89, thts does not save it from the reach of
the antitrust laws. Whatever its natural econonuc fate might have been, Norwalk was
entitled to it without bemg humed along by the anocompetiuve practices of Ohio Edison.
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o wh:m Norwalk could turn, make for smoother operations in both of our companies (emphans sup-
sing to wheel outside power. plied).

- PowIr was doomed from the
Idison. TI ere was never the Moreover, in March 1966, Mr. Dreisbach indicated, DJ 519:
(pated in the CAPCO pool. It was during this discussion that I was able to get the point across that
n. The Board finds that the Dayton Power and Light Company, Ohio Power Company and Toledo
able opportunities to survive Edison Company had definitely signed confidential maps which we use in
4 to the benefits of pooling cut day-to day operations.
from fauckeye Power or Ohio
is wire available to it because 106. Ohio Edison's territorial agreement with Ohio Power Company
fhe ultimate acquisition itself (abutting its service area to the south) was in effect at least as early as March 7,

1966, DJ 519. Ohio Edison and Ohio Power officials recognized a functional
em of Lowellville,in 1973 it dividing line which was used to allocate customers, DJ 521,523-527,530.
I thi system of East Palestine, 107. Subsequent to the drafting of the territorial maps of 1965, DJ 527,
cumstances surrounding the several errors were discovered. Ohio Edison and Ohio Power officials began
i. 66. ney indicate only that meeting as early as Juns 1966 to trade customers in order to resolve some of the
cet horizontal competitiors, questionable areas where competition might arise, DJ 520 30. For example,
for their loads, and that the officials of the two companies met in November 1967 for a general meeting to
arm continues. discuss fringe area problems, DJ 523, where Ohio Edison officials agreed:

[W]e would take a hard look at territory that we might conside exchangmg
lities for the Madisonburg area in lieu of the error made in the construction of

n entered into, and complied this recent line. In connection with the Madisonburg area, we will also have

with several utilities abutting to decide as to our recommendations for correcting this line and as to how

:e agreements. Ohio Edison's we want to correct the line on the signed maps, DJ 523.

in;ating territorial boundaries
. utilities to test the feasibility 108. In connection with the discussion of allocating fringe areas between

Ohio Power and Ohio Edison, there were several discussions concernmg theara not persuaded.
TECO had been parties to a possibility of adjusting rates to avoid, directly or indirectly, rate competidon

37 40. nese territorial agree- between the two utilities, or to facilitate the trading of customers in the program
to adjust the territory boundaries, DJ 520, 523, 525, 527 and $30. Rateti territorial maps which were

1516, frequently updated, DJ differences between adjoining utilities create problems exchanging customers.

ison,DJ S19. Ohio Power initially sought to deal with this problem by equalizing rates at the
fringes, DJ 520, 523 and 525, but was advised by Ohio Edison that similarhese maps may have ban n

. his testimony is inconsistent suggestions made before had been declined by Ohio Edison, DJ 525. Ohio

Ohis Edison's Coordinator of Edison preferred to exchange customers notwithstanding the fact that some

FECO's president, DJ 517: customers would be compelled to pay increased rates." However, in a

er people m your orgamzation territorial' allocation adjustment meeting in 1969, when Ohio Power again

mattir and feel that it should recommended a rate freeze, Ohio Edison's president agreed that his firm would
look at all possibilities, DJ 527. The record does not disclose whether Ohio

n inevitable because of the natural
i does not save it from the reach of

might have been, Norwalk was " An additional indication o! the helplessness of the customers and the power of the
opentive pracuces of Ohio Edison. utility.
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Power and Ohio Edison ever successfully mcorporated a pnce-fixing scheme mto
their temtory allocation program.

109. In January 1966 Ohio Edison officials met with officials of the
Columbus and Southern Ohio Electnc Company to discuss fringe area mapptng
but were advised that Columbus and Southern did not want to do any mapping,
that they wished to avoid embarrassing their company at a later date. After
trying to impress upon Columbus and Southern the advantages of makmg such a
map with a practical example of the avoidance of competition, Columbus and
Southern agreed to exchange distnbution maps showing their lines, DJ 518.
However, at a later meetmg m March 1966. Columbus and Southem agam
declined to agree on temtory allocation and Mr. Grueser of that utility stated,
DJ 519-

. [T] hat they felt any such agreement on terntory was illegal and that he

had talked to some members of the P.U.C.O. [Public Utihties Commission
of Ohio) and they felt the same way .

I10. The customer exchange program between Ohio Edison and Ohio Power
does not comport with Appbcants' argument that the Ohio's Utilities Commis-
sion provides an adequate substitute for competition. Aside from the fact that
the Pubbc Utilities Commission of Ohio does not require or even favor exclusive
service areas, there is evidence of record that the consptrmg utilities even avoided
submittmg to the regulation of the Ohio comnussion, DJ 513 and 527.

In a 1967 meetmg on fnnge area problems, Ohio Power did not want to
J

take a chance on gettmg the matter before the Ohio commission and Ohio
Edison regretted that the appbcation (by a customer for power) had not been
previously " ironed out," DJ 523.

In 1969, Ohio Edison and Ohio Power agreed in a meeting to approach the
Ohio commission to detemune its reaction to a switch of customers. The
minutes of the meetmg recorded that the comparues thought, DJ 527:

. that revenue would probably be the basis for any exchange. However,
this would not be the basis for any presentation to the Commission. Any
presentation to the Commission would be based on the logical aspect of
more efficient service areas. Rates were discussed bnerly.

Ii1. An agreement to recognize temtonal boundanes between CEI and
Ohio Edison has been tn effect since as early as 1964, DJ 488. In Apnl 1974,
Ohio Edison agreed with CEI to regard Boston Road as CEI's area in a temtorial
allocation agreement, Id. With respect to that agreement, Mr. Davidson, a vice
president of CEI, stated that:

Ten years or more ago the two companies had had difficulty at certam
boundanes and it was concluded that the company with the lowest cost
should serve; and if this was not agreeable to both parties, it was to be
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ed a price-fixing scheme into referred to the respective V.P.'s. Mr. Davidson stated his concern for Ohio
Edison paralleling their existing facilities.

s met with officials of the
i discuss fringe area mapping In connection with Mr. Davidson's statement, Ohio Edison representatives

not want to do any mapping; assured him that Ohio Edison had no intention of serving any customers that

npany at a later date. After they were presently serving or, for that matter, any open lots in the area in
- advantages of making such a question. To this, Applicants state, App. Brief p. 620, that DJ 488, the
' compeution, Columbus and memorandum of Mr. Davidson's statement, merely refers to an understanding

showing their lines, DJ 518. between Ohio Edison and CEI that the utility with the lowest cost would serve.
lumbus and Southem again Applicants interpretation of this document, however, overlooks the fact that if
3rueser of that utility stated, the standard of lowest cost was not agreeable to both parties, it was to be

referred to the respective vice presidents,Id.
rritory was illegal and that he 112. Mr. Rudolph, then president of CEI, testified that the failure to

(Public Utilities Commission compete with Ohio Edison was predicated upon his understanding ". . . that the
company that is closest and can serve with the least cost, they get the business,"
DJ 558, p. 53,1.17-18. Mr. Rudloph testified further that his company

Ohio Edison and Ohio Power followed this practice because he had been advised by counsel that that is the

the Ohio's Utilities Commis- law of Ohio,Id.

lon. Aside from the fact that As noted elsewhere in this decision,it is not Ohio law that adjoining utilities

equire or even favor exclusive should not compete for new customers. Applicants do not argue to the

nspiring utilities even avoided contrary." At least one utility, Columbus and Southem, considers agreements

n, DJ 513 and 527. not to compete to be illegal. Whatever the basis, the fact that Ohio Edison

Ohio Power did not want to agreed with CEI not to compete at the fringes for new customers is a perse

Ohio commission and Ohio violation which requires no analysis. It cannot be defended under Parker v.

mer for power) had not been Brown, 317 U.S. 341 (1943). Even though an analysis of intent and effect is not
required in a per se violation of this nature, Applicants' justification for this

1 in a meeting to approach the agreement is instructive. They appear, App. Brief p. 621, to feel comfortable

a switch of customers. The with the explanation that the utility with the least cost would serve (by agree-
ment, not by advantage of efficiency) thus demonstrating how far from the real:s thought,DJ 527:

s for any exchange. However, world of antitrust they have strayed. Dividing territories, and business,upon the
asserted basis of least cost is a mutually beneficial, self. serving, and profit-. tion to the Commission. Any

ased on the logical aspect of maximizing consideration. It fails entirely to differentiate between cost to

led briefly, producer and price to consumer.
Rates are set upon the widely based cost of utilities. As Applicants concede,

ff 23.03, " yardstick competition" is not a factor in the regulatory scheme in
boundaries between CEI and

Ohio. Th'us, the hapless customers located on the fringe are allocated between
1964, DJ 488. In April 1974,

the two utilities depending upon which utility will benefit more. The customers
ad as CEI's area in a territorial are denied a free choice based upon price and service. If the utility to which they
reemrnt, Mr. Davidson, a vice

are assigned has higher system costs and higher rates, they have no recourse,

had had difficulty at certain
,

ompIny with the lowest cost ..s cuan 4905.261 of the Ohio Revised Code, cited by Applicants, provides for limiting

to both parties, it was to be cornpetition for exirrms custorners. App. Brief p.137,er seg.
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particularly since the ccmpuies, not the Utilities Commission, made the deci-
sions.

113. De Board does not attach the same relevance and importance as do
Applicants to the argument that the territorial agreements affected only retail
accounts. Even assuming this to be true, the methodical gathering of retailloads,
embracing each new opportunity to serve areas at retail as it arises, effectively
precludes the emergence of any competition among investor-owne,d utilities.

However, the Board has examined each of the exhibits pertaining to the
territorial allocation agreements and even Applicants' claim as to the impact
upon wholesale business is not supported by the evidence in almost each
instance, ne territorial allocation was determined on the basis of geography
without regard to the functional level of sales. In some instances the territorial
allocations were single parcels and would undoubtedly be retail accounts.nen
in other instances there were rather substantial areas such as the Madisonburg
area, State Route 19 between Galion and Bucyrus, Myers Lake, and Savannah,
DJ 523, and the territory southwest of Fairfield, DJ 529, which could ultimately
have its impact upon wholesale business.

114. Ohio Edison defends against the territorial allocation charge,in part,
by asserting that, if such agreements did exist, Mr. White, the president of the
company, ordered that they ce.ase in 1972 or 1973. In this regard,the Board is
troubled by several considerations. One is that in 1972 or 1973, Mr. White
arranged for the collection and disposal of documents relating to territorial
agreements between Ohio Edison and other utilities, White, Tr. 9747. His
explanation for this runs counter to logic, Tr. 9750-52.Mr. White orally ordered
division managers to cease adhering to such agreements. Bus we must compare
the formally signed ferritorial agreements and maps with oral instructions to
disregard them. At the least, Mr. White's instructions to his division managers
lacked emphasis.

Moreover, Mr. White admits that the other utility partners in the territorial
agreements were not advised of Ohio Edison's unilateral decision to cease
adhering to them, Tr. 9752 53. We are concerned that,in some instances, the
practice, once begun, has been continued by the other utilities.

Assuming, however, that Ohio Edison has, in fact, discontinued on its part
territorial allocation practices and, assuming further, that Ohio Power and the
other partners have somehow leamed of Ohio Edison's forbearance, we cannot
accept Applicant's arguments that, once the territorial allocation agreemenu
end, their effects are negated. Applicants recognize the ,henomenon in the
electric industry of "one time competition;" that once acquired, utilities " serve
forever a new customer," App. ff 23.05. It requires no analysis, itis axiomatic,
that, with this factor in the industry, territorial and customer allocation agree-
ments cause rigidity in the market. De longer they are in force, the less they are
needed. As Ohio Edison expanded its transmission and distribution lines under
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'ommission, made the deci. unlawful protection from competition, it irreversibly carved out for itself strong
competitive advantages tending to exclude entry into its market by outsiders.

isace and importance as do Applicants point to two instances where Ohio Power very recently has agreed to

x: menu affected only retad sell on a limited basia in Ohio Edison's service area as evidence that such agree-

ical gathering of retailloads, ments have had no effect. We disagree. These instances simply establish that the

re.: ail as it arises, effectively potential for competition always existed but was thwarted because of illegal
nyester-owned utilities. territorial agreements and other barriers to competition.

I exhibits pertaining to the ne Board finds that there is insufficient evidence that the territorial
nts' claim as to the impact allocation agreements have terminated. We find that the effects of :uch apee.

te evidence in almost each ments continue and contribute to a situation inconsistent with the antitrust laws

on the basis of geography within Ohio Edison's service area.

oma instances the territorial 115. He Board finds further that Ohio Edison's successful, effective

dly ba retail accounts. Den Participation in territorial allocation apeements is directed evidence ofits power

as such as the Madisonburg to exclude competition and abuse ofits monopoly power. It has been used to

Myers Lake, and Savannah, consolidate and maintain its monopoly position and this has been done by per se

. 529, which could ultimately unlawful means.

al allocation charge, in part, Refusals to Wheel

. White, the president of the
i. In this regard,the Board is 116. He wholesale customers of Ohio Edison (WCOE), a group of
a 1972 or 1973, Mr. White municipal electric systems having wholesale power contracts with Ohio Edison

,ments relating to territorial organized themselves to fight a wholesale rate increase filed with' the Federal

lities, White, Tr. 9747. His Power Commission by Ohio Edison in 1972, Lyren, Tr. 1885-88. In August

52.Mr. White orally ordered 1972, WCOE's representative wrote to Ohio Edison's president and, among other

sents. Thus we must compare things, asked if Ohio Edison would be willing to wheel power from generating

aps with oral instructions to sources outside of its service area to each of municipal wholesale customers
ions to his division managers connected to the Ohio Edison system,NRC 30.WCOE received no answer. At a

meeting thereafter to discuss this request and other matters, Mr. White, Ohio

lity partnersin the territorial Edison's president, again refused to answer but, according to Mr. White, Ohio

unilateral decision to cease Edison was not . refusing to wheel:

I that, in some instances, the Mr. Mayben said two or three times in two or three different ways,you're

ter utilities. refusing to wheel. In each case I said, no, we are not refusing to wheel, we

fact, discontinued on its part are simply telling you that we have no answer for you to these questions,
ter, thtt Ohio Power and the yes, no or maybe.Tr 9593,1.5 9.
son's forbearance, we cannot

rit: rial allocation apeements And finally,in 1974, Ohio Edison flatly refused to provide any form of wheeling j
tize the phenomenon in the to the wholesale customers, Cheesman, Tr.12,162, Lyren, Tr. 2021," and the I

once acquired, utihties " serve refusal continues, Firestone,11,306-08. |
es no analysis,it is axiomatic, 117. Buckeye Power, Inc. is a nonprofit corporation owned by 27 rural
nd customer allocation apee-
I are in force, the less they are "nis refusal to wheel also applies to transmitting power among wholesalers within

1 and distribution lines under Ohio Edison's service ares,Cheeenan,Tr.12.167.
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electric cooperatives in Ohio, App. 284. The Delaware, Firelands, Holmes-
Wayne, Lake Erie, Loraine-Medina, Marion and Morrow Cooperatives are located ;
within the Ohio Edison territory and are members of Buckeye Power, NZC 190.

|
On behalf of its member cooperatives, Buckeye contracted for a large block of |
power from Ohio Power's Cardinal Plant, NRC 188. I

118. The Buckeye member cooperatives located in the Ohio Edison service l

Iterritory had purchased their power requirements from the Ohio Edison Com-
pany but wished to substitute Buckeye's Cardinal source, DJ 616.The problem
facing the cooperatives was how to transmit the Buckeye Cardinal power to the
member cooperatives when the only available transmission was owned and
controlled by Ohio Edison.

When the Buckeye program was in the planning stage in September 1965,
officials of the rural cooperatives served by Ohio Edison made their fifth request-

for wheeling services from Ohio Edison. To complete their financing needs,the
rural cooperatives had to specify how they would be served. Ohio Edison
proposed that, instead of wheeling, a buy / sell arrangement be implemented, DJ
532. By January 1968, the Buckeye Cardinal power was ready for delivery, NRC
188. On January 1,1968, Buckeye Power entered into a wheeling contract with
six investor-owned utilities providing for the transmission of power to the other
Ohio rural electric cooperatives, NRC 188. However, Ohio Edison refused to
enter into the power delivery agreement for the delivery of power to the seven
rural cooperatives located within its service area,Id.

I19. It was not until June 20,1968, tnat Ohio Edison agreed to a means by
which Buckeye Cardinal power could be provided to the seven rural electric

.

cooperatives located in Ohio Edison's service area, NRC 190. This~was by a
l buy / sell agreement, Id, under which Ohio Edison would purchase power (at

Ohio Edison's border) for resale to the seven rural electric cooperatives. This was
power which otherwise would have been wheeled by Ohio Edison if the Buckeye
request had been honored. The fact that Ohio Edison had transmission capacity
to wheel the Buckeye power is demonstrated by the fact that the buy / sell
agreement accomplishes the same functional result, White, Tr. 9556,DJ 572, p.
I19.

Mr. Mansfield, who was then the chief executive of Ohio Edison, explained
in a deposition why Ohio Edison preferred a buy / sell agreement over providing
wheeling services and why Ohio Edison agreed to any plan by which outside
power would-be provided to the rural elect ic cooperatives in its service area:

Well, in the first place,I don't like wheeling per:e. I don't think it is a good
concept in our business at all. In the second place, this was a method by
which we could avoid wheeling; No. 2,it was also a method by which we
could keep our revenues up by including the amounts that we sold to Ohio
Power with respect to growth revenue, whereas, had we agreed to wheel,
then our growth revenue would have taken a loss of the aggregate sales to
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laware, Firelands, Holmes- the co-ops, in addition to the fact that we would have been wheeling per se.

)w Cooperatives are located DJ 572,p.120.
' Buckeye Power, NRC 190.
tracted for a large block of he record establishes that Ohio Edison joined in the Buckeye buy / sell arrange-

ment because it preferred that the co-ops not have their own transnussion, DJ

l in the Ohio Edison service 572, p.118 and 119; see also DJ 479.
120. He record as a whole with respect to the Buckeye program establishes' rom the Ohio Edison Com-

>urca, DJ 616.The problem that, even where Ohio Edison reluctantly lowered the barriers to outside power,

: key Cardinal power to the it did so to avoid the construction of competing transmission within its service

msmission was owned and area."
121. As noted above, Ohio Edison's refusal t'o wheel Buckeye Power fore-

g stage in September 1965, closed that possibility when Norwalk was seeking alternatives to the sale ofits

tson made their fifth request system. Another effect of the refusal to wheel Buckeye Power may have been to

te their financing needs,the prevent Newton Falls from purchasing wholesale from Buckeye in 1973, Craig

Id be served. Ohio Edison Tr. 2927-28, NRC 210,84.

gement be implemented, DJ 122. In 1973, Orrvile, Ohio, requested wheeling services from Ohio Edison

was ready for delivery, NRC and was sonifiHly refused, lewis Tr. 7958-59,7980,8003,11,341-42 and
ato a wheeling contract with 11,444, a g ::.

lission of power to the other 123. With respect to Orrville and the WCOE requests for wheeling findings,

ier, Ohio Edison refused to Applicants defend the refusals on the grounds that,without the specifics of size,

livery of power to the seven identity and duration of the proposed load, Ohio Edison would be unable to
evaluate and respond to the requests, App. ff 36.103,36.104.

Edison agreed to a means by he request for wheeling services were sufficiently specific as to identity

I to the seven rural electric and size to indicate to Ohio Edison that the municipalities were not idly inquir-
'

i, NRC 190. This was by a ing in a vacuum; and that power was available to import, and,in the case of

i would purchase power (at Orrville, to export, Lewis, Tr. 7980-84, 7997-8003; Cheesman, 12,250,

ketric cooperatives. This was 12,268-69, DJ 628.

r Ohio Edison if the Buckeye 124. In viewing the record with respect to Ohio Edison's refusals to wheel,

on had transmission capacity the Board finds that the refusals were threshold in nature, so negative and fmal

i the fact that the buy / sell in tenor as to discourage further efforts by municipalities to develop the

, white, Tr. 9556, DJ 572, p. engineering details which now are asserted by Ohio Edison to be needed in
considering such a request, White 9707 08. There is no record that Ohio Edison

.ve of Ohio Edison, explained ever advised the municipalities concerning their lack of specificity, nor that

tell agreement over providing detailed requests would be considered. Such advice dermitely was not provided

. any plan by which outside
:tatives in its service area: * Applicants' argument that the Buckeye buy /seu anangement disproves the existance

r se. I don't think it is a good of a temtorial aGocation agreement between Ohio Edison and Ohio Power, App.ff 149,p.

place, this was a method by It9, is unpersuasive in view of the compeRing evidence that such an agreement did exist.
First. the Buckeye buy / sell arrangement did not introduce Ohio Power as a competitive

6 also a method by which we Ohio Edison's & area. De power inmind was essendaHy that of Buckeyerce
unounts that we sold to Ohio Power, Inc., App. ff 36.139, p.117. Second, both companies were acting to exclude new
tas, had we agreed to wheel, transmission into the temtories they had divided between them.ney could be expected to

loss of the aggregate sales to depart frem a temtorial allocation agreement toward this end. DJ 572,pp.118120.
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in the WCOE negotiations, White, Tr. 960647. 'Ihe record as a whole established
that Ohio Edison's refusal to wheel was a product of company policy, and
perhaps even a matter of principle, DJ 572, p.120, see also findings with respect
to wheeling Buckeye Power, supra. Additional specificity would have been
fruitless.

125. Added to Ohio Edison's terrhorial agreements, and standing alone, the
refusals to wheel effectively insulate Ohio Edison from competition from out-
side sources of power. They demed the entities within its service area the
advantages of coordination in development and operations, and significantly
contribute to a situation inconsistent with the antitrust laws.

Activities Within Ohio Edison's Service Area - WCOE Negotiations

| 126. WCOE, comprising the 21 nunicipal wholesale customers of Ohio

( Ediron, was formed to oppose the wholesale rate increase filed by Ohio Edison
| w:th the Federal Power Commission. As a part of the settlement of that case,

Oliio Edison and WCOE agreed to study a new form of power supply arrange-

I ment for the municipalities, Lyren Tr. 1883-86.
I 127. The ehetrical engineering firm of R. W. Beck and Associates was
; engaged to make the stud; which was completed in July 1975, NRC 44,

Cheesman, Tr.12149. The Beck " power supply study" was conducted under the'

supervision of Mr. Cheesman who testified at the hearing that this firm was not
free to study all of the possible attematives which otherwise might have been
available to WCOE; that these restrictions were imposed upon Beck through a
series of meetings by Ohio Edison, Cheesman, Tr.12,151. Therefore,the study
contains recommendations which are not necessarily the best for WCOE but
only those which met the initial test of acceptability by Ohio Edison. Ehmmated
from the study at the instance of Ohio Edison were the following possibilities

| which would affect the power supply for WCOE:
1. Ohio Edison would not consider any third party wheelingincluding

wheeling among municipalities; wheeling from municipalities to other
sources outside the Ohio Edison service area; and, as discussed above,
wheeling from outside the Ohio Edison service area to the municipalities
located within,Cheesman,Tr. 12,152,12,167; Lyren, Tr. 2022. Third party
wheeling was not excluded from the settlement approved by the Federal
Power Commission. In fact, WCOE settled in the belief wheeling should
have been included in the subsequent negotiations, Mayben, Tr.12,530; )
Cheesman, Tr.12,191. 1

2. WCOE would not have access to existing generation.With respect to |
future generation, only those units selected by Ohio Edison would be avail-
able, Cheesman, Tr. 12,152,12,167.

3. Even with regard to new units, Ohio Edison initially limited the
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record as a whole established availability to 10% of WCOE's estimated peak load annually,Cheesman,Tr.
!uct of company policy, and 12,170 71. His would have required mcre than 30 years for WCOE to
.see also findings with respect achieve self. sufficiency in generation, Cheesman, Tr.12,170.
specificity would have been 4. He 10% of peak load limitation was abandoned and a new restric.

tion substituted in June 1975, NRC 44, Appendix letter dated June 17,

nents, and standing alone, the 1975, from Firestone. The new proposal required that WCOE participate to

from competition from out. the extent of 50 megawatts each in 11 CAPCO units." Although WCOE

i within its service area the would pay for all constructing, owning and maintenance costs, only Ohio
operations, and significantly Edison had the right to determine the scheduling of capacity and energy

rust laws. from the WCOE portions."
Moreover, the proposal provides that:

E Negotiations ne WCOE entitlement to energy from its ownership portions of
CAPCO units is based on the ratio determined by the energy delivered

wholesale customers of Ohio to WCOE customers and the energy delivered to Ohio Edison customers

increase filed by Ohio Edison (including WCOE),Id.
f the settlement of that case,
um of power supply arrange. Under this plan, if Ohio Edison decided to schedule less than full capacity,

the output of the capacity owned by WCOE would be proportionally
W. Beck and Associates was reduced. To make up the deficiency in power, WCOE would be compelled

ted in July 1975, NRC 44, to convert back to being wholesale customers of Ohio Edison for the energy

tdy" was conducted under the deficit, Mayben, Tr.12,570. Rather than reducing the cost of energy to
hearing that this firm was not WCOE, the proposal could encumber WCOE with ownership and capacity

:h otherwise might have been that it was unable to use, Mayben,12,573.

mposed upon Beck through a 5. Ohio Edison also would impose restrictions on the resale of WCOE's

12,151. Herefore, the study power from the units it owned (including nuclear). Excess base load
arily the best for WCOE but capacity would have to be resold to Ohio Edison and would not be available

'

y by Ohio Edison. Eliminated for export by WCOE to an outside source, Cheesman,Tr.12,155;Lyren,Tr.
tre the following possibilities 2014. This restraint on alienation is even greater than that condemned by

the Supreme Court in Amold Schwinn, supm, p. 22, because, in this
hird party wheelingincluding instance, WCOE would be the owner of the generating capacity and not a

' rom municipalities to other purchaser for : sale as in SchMnn. Of cot rse this restriction upon the resale
ea; and, as diW above, of excess capacity is redundant, because without the opportunity to wheel
ice area to the municipalities power among municipalities or to outside sources, excess capacity could not

; Lyren, Tr. 2022. Third party be resold to anyone except Ohio Edison.

ient approved by the Federal 6. WCOE would have reserve responsibilities based upon the reliability

in the belief wheeling should formula known as "P/N." As we note hereafter, the Board finds that this

tlations, Mayben, Tr.12,530; formula was adopted by CAPCO companies predicated upon their own
belief of how Applicants could best work out their reserve problems among

sg generation.With respect to
"Includins the nuclear units inwhod in this pro ==Hng

iy Ohio Edison would be avail. "This is one of several situations where Ohio Edison has made unacceptable proposals
to its customers which would require the customar to pay for facilities which facilities

o Edison initially limited the would be controBod by Ohio Edison. See Findings 149.t50,in/nr.
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themselves. But it is inherently unworkable for small utilities, see-Findings
212-213 in/m. In this instance, the unworkability is demonstrated by the
fact that WCOE would be required to carry 280% reserves under the P/N
formula, Cheesman, Tr.12,158.

7. A final requirement imposed by Ohio Edison would provide that the
WCOE power not supplied from WCOE generation would be supplied
exclusively from the Ohio Edison System, NRC 44, Appendix Firestone
letter February 28,1975, p. 2. Here again in view of the refusal to wheel
from outside sources together with territorial allocation agreements the
exclusive supply proposal by Ohio Edison arises from a surfeit of caution.
WCOE has no other power available to it.

128. Beck Associates did not consider any alternatives that had been
excluded by Ohio Edison, White, Tr. 9782, since this was a preliminary under-
standing to the scope of the study, NRC 44, Appendix I. Accordingly, Beck
Associctes narrowed their efforts to seven altemative methods of power supply,
includ'ng the status quo, and concluded that a plan for the prepayment of power
purchases, considering all the factors, is the best plan available to WCOE, NRC
44, p. VII,1-2.

129. At an August 1975 meeting, WCOE and Ohio Edison agreed in
principle to the " prepayment of power purchases" plan, App. IS, but
subsequently WCOE reconsidered the suitability of this approach where the
matter rested at the close of the record,Id.

130. In approving the 1972 rate hike, the Federal Power Commission
understood that the parties agreed to undertake a joint study and effort to
realign their long term power supply relationships including studies of the
feasibility ofjoint ownership or other contractual agreements relating to generat.
ing capacity, App. 9 (Order approving rate settlement). However, the Applicant,
Ohio Edison, has not yet been required to release its hold upon the WCOE
members as full requirement wholesale customers and it enjoys this rate hike
meanwiule.

131. With respect to the WCOE negotiations, the Board find that Ohio
Edison has failed to act reasonably and in a manner consistent with the antitrust
laws. As a result, Ohio Edison has denied to the members of WCOE the benefits
of coordinated operation and deveUnnent, has hindered competitior. with these
systems, has denied WCOE members the benefits of competition among Ohio
Edison and electric utilities outside the Ohio Edison service area, and has denied

WCOE reasonable and practical access to nuclear generation. In the process,
Ohio Edison has acted affirmatively and deliberately to preserve its monopoly
position in bulk power service in its service trea.

Restramts Upoa Wholesale Customers

132. In each of th: power supply contracts with rural cooperatives in effect
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'or small utilities, see Findings during the relevant period until superseded by the Buckeye Power buy / sell agree-

ability is demonstrated by the ments, DJ 17-23, Ohio Edison placed the following restrictive clause in sub-

280% reserves under the ?/N stantially identical form, DJ 17:
3. Cooperative agrees that all of the electric energy purchases hereunder is

Edison would provide that :he for resale direct to consumers and that the energy will not be sold by
.eneration would be supplied cooperative for resale.

NRC 44, Appendix Firestone Two years later when the power supply contracts with the seven cooperatives
i view of the refusal to wheel were replaced under the provisions of the June 1968 Buckeye power agreement
tal allocation agreements the (NRC 190) there was a prohibition against reselling the Buckeye Power Handled
ises from a surfeit of caution. by Ohio Edison,Id.

133. By these restrictions, Ohio Edison has eliminated wholesale competi-
ny alternatives that had been tion between it and the rural electric cooperatives within its service area.
a this was a preliminary under. In addition, at least until 1967, Ohio Edison had a territorial agreement
ippendix 1. Accordingly, Beck with Holmes. Wayne Cooperative which eliminated retail competition between
ative methods of power supply, those two utilities, DJ 522.
m for the prepayment of power 134. Prior to 1965, Ohio Edison restricted its municipal wholesale cus-
plan available to WCOE, NRC tomers in reselling power to industrial customers except in relatively small

amounts controlled by Ohio Edison, DJ 2443. nese restrictions reserved to
i and Ohio Edison agreed in Ohio Edison the right to serve cew industrial accounts whose peaks ranged from
rchases" plan, App.15, but 50 to 150 kva depending upon the particular municipality involved,Id. Ohio
y of this approach where the Edison thereby eliminated competition between it and its municipal wholesale

customers for these desirable industrial accounts. These contracts also reserved
n Fsderal Power Commission to Ohio Edison the right to continue to serve any account within the

' ks a joint study and effort to municipality already served by the company thus eliminating retailcompetition
ships including studies of the to that extent,e.g., DJ 26 and 27.

. agreements relating to generat. 135. These contracts are relevant to our proceeding because they enabled
ment). However, the Applicant, Ohio Edison to acquire industrial loads which it held begmmng in 1965 when
ease its hold upon the WCOE new contracts were issued to the wholesale customers, DJ 44 62. De new
trs and it enjoys this rate hike contracts provided that Ohio Edison, unless waived by written consent, shall

continue to serve accounts it was then serving (thus freezing its previously
ons, the Board find that Ohio acquired industrial loads). Ohio Edison retained exclusive right to serve any
ter consistent with the antitrust prenuses within the corporate limits that could be reached by its secondary,

members of WCOE the benefits distribution lines and any business outside of the mumcipality not then being
indered competition with these served by the municipality or which could not be reached by the municipalities'
ts cf competition among Ohio secondary distribution facilities, DJ 44 62.
son service ares, and has denied 136. The effect of these restrictions was to maintain Ohio Edison's position
ear generation. In the process, with the municipalities and to eliminate competition for virtually all new
itily to preserve its monopoly industrial loads located outside the boundaries of the municipality although,

under Ohio law, municipalities were entitled to compete f,r such busmess.
Comparable restraints were imposed upon the Company,Id., see also DJ 63 65.

137. On occasion Ohio Edison denied permission to the municipalities to
eith ruralcooperatives in effect extend their primary distribution system. For example: with respect to Wads-
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worth, Lyren, Tr. 2246-47,1926; and with respect to Niles, DJ 406 09. These
denials, of course, foreclosed competition for the retail accounts involved.

Sometimes the Ohio Edison Company granted permission to municipalities
to extend their primary system but, when this was done, it lead to a curious
practice known as " banking" Lyren Tr.1926. Bankmg is . system of credits and
debits where the condition of consent is that the municipality trade to Ohio
Edison a like customer at a future date, e.g.. NRC 63-64. De banking conditions
were enforced, Lyren, Tr.1940. Sometimes the banking exchanges would
involve an entire development, e.g., NRC 39-40, but most often single cus-
tomers, Lyren, Tr.1940. When there was an accumulation of customers in the
bank, the parties would meet and make adjustments to equalize the credits,
Lyren,Id. There was no provision for consulting the customers involved. ney
were traded back and forth for the convenience of the utilities without regard to ,
whether their rates would increase or decrease without consideration of any
competitive factor.

Here is probative evidence that this banking practice was followed with
respect to the municipalities of Wadsworth, supm, see also NRC 65-66; DJ
59-60; DJ 63; DJ 466, Hudson, DJ 474; DJ 475; and Cuyahoga Falls, DJ 4812.

138. De banking practice discouraged the City of Wadsworth from seeking
new customers because the problem of exchanging these new customers for old
customers eliminated the incentive to compete. His tended to restrict the
growth of the municipal systems, Lyren, Tr. 2264; Tr. 2267.

139. Ohio Edison eliminated the customer and territorial allocation provi-
sions of its municipal power supply contracts unilaterally when it filed a 1972
request for a rate increase with the Federal Power Comnussion, App.10; App.
11. Applicants maintain that the deletion of the anticompetitive provisions of
the contract was as a result of Ohio Edison's growing sensitivity to the applica-
tion of the antitrust laws to the electric utility industry, App. ff 36.41, p. 92.
This may have been one of the factors entering into Ohio Edison's decision to
eliminate restrictive provisions, but another consideration by Ohio Edison's
general counsel was a concern that the provisions restricting municipalities were
located in the rate schedules controlling the contracts, thus subject to change in
a proceeding before the Federal Power Commission. The restraints upon the
company were located in the main body of the contract which would remain ;

unchanged, DJ 613. His was apparently an error in planning by Ohio Edison i
whose idea was to have the terms that bind municipalities live on beyond the i
ten-year period of the contract, while Ohio Edison would be freed from its
restrictions at the conclusion of that term, DJ 613. Bus, there were very
practical business considerations for Ohio Edison to drop the customer and
territorial allocation restrictions from its filing with the Federal Power
Commission. :

|In any event, regardless of the motivation for dropping restrictive provi-
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et to Niles, DJ 406 09. These sions, the damage had bsen done. Areas served by Ohio Edison were
stail accounts involved. permanently preempted by the extension of their primary systems under the
3 p:rmission to municipalities anticompetitive terms of these ten-year contracts.
vas dorie, it lead to a curious 140. From 1965 until about June 1976, Pennsylvania Power's municipal
kingis a system of credits and wholesale contracts contained restrictions on the resale of the power,DJ 67-76.
e municipality trade to Ohio he restrictions contained in Grove City's contract, DJ 76, are typical:
53-64. De banking conditions Except with the written consent of the company, service fumished
te banking exchanges wouki hereunder shall not be resold fer use at any premises now or hereafter being
I, but most often single cus. furnished electric service directly by the company. Except with a written
tmulation of customers in the consent of the municipality or upon the order of a public authority having
nents to equalize the credits, jurisdiction, the company will provide no direct service for use at any
:the customers involved. Rey premises now or hereafter being furmshed electric service directly by the
'the utilities without regard to municipality."

*

without consideration of any
A practical application of this restriction can be seen in Grove City's situation.

g practice was followed with Athough it has the capacity, and would otherwise have the right to serve an

mr, see also NRC 65-66; DJ indu:*.nal customer in its distribution area, it would be unable to serve that

and Cuyahoga Falls, DJ 4812. customer because of Penn Power's preexisting service, Allen Tr. 4765-66.
141. In Elwood City, Penn Power serves all of the industnal customers,ty of Wadsworth from seeking

Urian, Tr. 4967. Although Elwood City would like to negotiate for industrialg these new customers for old
business, the restrictive contract (DJ 75, para. 4) prohibits Elwood City from. His tended to restrict the

.Tr.2267. serving the industrial customers presently served by Penn Power, Tr. 4970-71.

nd territorial allocation provi- Elwood City has the capacity to serve industrial customers, Tr. 4972. Penn

ilaterally when it filed a 1972 Power officials advised Elwood City that consent to serve industries within
Elwood City would not be granted, Luxenberg, Tr. 6400, Urian Tr. 4986."tr Commission, App.10; App.

anticompetitive provisions of 142. In this and in other cases of restrictive agreements, Applicants contend
that there must first be some evidence of enforcement of the restrictivewing sensitivity to the applica,

ndustry, App. ff 36.41, p. 92. Provisions before the Board can find that they were,in fact, restrictive in effect,

nto Ohio Edison's decision to EE.. APP. ff 36.168.We have throughout rejected this argument. Not only is the

nsideration by Ohio Edison's argument sometimes factually inaccurate as in the case of Elwood City, but it
fails as a matter of logic. First, a void of evidence does not prove that there wasrestricting municipalities were
no enforcement. Second, it assumes without foundation that parties do notracts, thus subject to change in

lC mP y with the terms of their contracts.;sion. He restraints upon the
contract which would remain

Long Term Contracts3r in planning by Ohio Edison
nicipalities live on beyond the
lison would be freed from its 143. He evidence does not support the findings proposed by the opposition

613. nus, there were very Parties that the ten-year terms of Ohio Edison's municipal wholesale contracts
*

an to drop the customer and
*4eps in May and June f N. hnn Power has proposed new contract fonns.ng with the Federal Power elimm.ating the restrictive provisions. App. 243-App. 247.
'*The restrictive provisions of Elwood City's contract were relaxed somewhat with

for dropping restrictive provi- respect to certain specifically nared commercial and residennal customers.DJ 71.
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are unreasonably long, DJ ff 8.11; NRC ff 1.253; C ff 1306. This does not
abrogate, however, the Board's observations that the length of these contracts
must be considered in hght of other restrictive provisions.

Capacity Limitations

144. In 1974, Ohio Edison attempted to impose upon Newton Falls a
municipal wholesale contract (NRC 73) with the following provisions:

1. No more than 6250 kva would be provided without written consent
of Ohio Edison,Id.

2. The municipality must buy all of its power from Ohio Edison,NRC
86-104,(current FTC Rate Schedule).

The contract was for 10 years." Newton Falls' City Manager testified that
6250 kva would be barely adequate, or would result in a slight shortfall under
the 10. year projected need of 6330 kva, NRC 44; Craig, Tr. 2876. Since the
capacity limitation would barely provide for Newton Falls' normalload growth,

,

it would be a certain bar to the addition of new industrialloads, or an extension!

of the City's system, Craig, Tr. 2926a. Any new business lost by Newton Falls
would go, of course, to Ohio Edison. Considering the full requirements provision
of the proposal, which was redundantly backed by Ohio Edison's refusal to
wheel" and the continuing effect of its territorial agreements with other in-
vestor-owned utilities, the contract would eliminate competition between Ohio
Edison and Newton Falls as effectively as did the recently abandoned customer
allocation clauses.

145. Ohio Edison defends against this charge by stating that the restrictions
were no more than reasonable safeguards against unplanned demands upon
generating and delivery capacity. The Board considers this assertedjustification
in light of three factors:

1. The proposed limitation of about six megawatts constitutes only
about 15/100 of !?o of the combined Ohio Edison / Pennsylvania Power
generating capacity of 4266 megawatts, NRC 207, p. 26.

2. Mr. Firestone's testimony that the 6,250 kva limitation was due to
the limited capacity of Newton Falls transformer is not persuasive, Fire-
stone Tr.11201. This appears to be an after.the. fact justification.We were
unable to find any reference to this problem in the negotiations leading to
the final contract. Nor do we understand why sufficient transformer

" Staff urges a finding that this period was unreasonably long considering the represave
effect of the proposal. Nowhere does the Staff, nor *.he Applicant for that matter. analyze
the fact that the contract executed provides for cancellation at the end of five years with
two years notice prior to cancellation.

" A very real restriction. Newton Falls was unable to buy Buckeye Power partly because
Ohio Edison refused to wheelit.NRC 84.
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1; C ff 1306. "Ihis does not capacity could not be a condition of sale if it was not already an obvious
the Ength of these contracts implicit condition.

3. The limitation does not account for the ultimate need of Ohio.sions.
Edison to serve any loads from which Newton Falls would be foreclosed.

146. The Board finds that the initial power supply proposals by Ohio

npose upon Newton Falls a Edison to Newton Falls were attempts to restrict ccmpetition between them.

Ilowing provisions: They manifest Ohio Edison's intent and attempts to preserve its monopoly in its

ided without written consent servicearea.
147. Following FPC mediation and the commencement of hearings in this

ower from Ohio Edison,NRC proceeding, Ohio Edison proposed terms accepted by Newton Falls which pro-
vide for additional capacity when required by the city if there is sufficient
notice,Craig,Tr.2917, App.34.(December 1975 contract).

lis' City Manager testified that
sult in a slight shortfall under Refusals to Deal
4; Craig, Tr. 2876. Since the 148. For the purpose of maintaining and extending its monopoly position,
ton Falls' normalload growth, Ohio Edison has refused to sell bulk power. Sometimes these refusals have been
idustrialloads.or an extension in & fonn of a sham offer to mterconnect upon conditions which municipal
business lost by Newton Falls

systems found to be burdensome or impossible. In other cases Ohio Edison has
the full requirements provision reft. sed to make power aveitable in higher voltages thus preventing municipalities
i by Ohio Edison's refusal to from competing for industrial loads or denying them the economies of taking at
rial agreements with other in,

higher voltages rad breaking load for resale. Also es noted sr.pm, Ohio Edison
-

ite competition between Ohio initially refuse.1 to provide sufficient power to Newton Falls to enable it to
+ recently abandoned customer

extend its service.
Ahhough none of the proposed transactions analyzed in this regard would*

by stating that the restrictions have been unprofitable for Ohio Edison, the advantages of the refusals are
:tst unplanned demands upon obvious. Ohio Edison having secured its service area against competition from
;iders this asserted justification

without is the only available supplier for business denied to the municipalities by
the refusals.ix megawatts constitutes only 149. In July 1973, to ssse its dependency upon its own oil and gas fired

io Edison /Pennsyivania Power
generators, Newton Falls began negotiations for purchasing power from Ohio

207,p.26. Edison, Craig, Tr. 2846-47. Studies by Ohio Edison demonstrated that a 69 kv
,250 kva limitation was due to interconnection would be required, Craig, Tr. 291516. Ohio Edison proposed
former is not persuasive, Fire. that Newton Fall:; pay the cost of an interconnecting line in advance but that
r.the fact justification. We were Ohio Edison would own and operate the interconnection and serve other cus--

a in the negotiations leading to tomers on the line. Ohio Edison would later refund the cost to Newton Falls,
gi why sufficient transformer NRC 77. This was a departure from usual industry practice (NRC 77) but,
chly lons considenns the repre'" according to Applicants, wfs necessary because of a " financial crunch," App. ff
s Applicant for that matter. analyze 3r '-
btion at the end of five years with Because the cost of the line was estimated to be very substantial and for

other reasons,it would have been necessary for Newton Falls to issue bonds to
> buy Buckeye Power partly because

finance the project,NRC 79.
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Provisions of the Ohio constitution prohibit municipalitie: from raising
money to loan to a private corporation by issuing bonds, NRC 74,and limits the
purpose of mortgage revenue bonds to constructing or extending the munici-
pality's own facility, NRC 77. His was the advice of the law firm of Squire,
Sanders and Dempsey, NRC 74 and 77, and the cc:rectness of this counselling is
not contested by Applicants." As a result, Newton Falls was unable to raise the
necessary funds for the interconnection. De effect of this constitutional pro-
hibition upon Newton Falls was made known to Ohio Edison in connection with
he Federal Power Commission efforts to resolve the impasse, NRC 79. But Ohio
Edison insisted upon these terms, NRC 79, Craig, Tr. 2856-57 and 2876. It was
not until the eve of this hearing in November 1975 that Ohio Edison agreed to a
plan permitting Newton Falls to own the line for which it must pay,ld. and
NRC 83.

150. Proposals of this same nature were made by Ohio Edison to the
Municipality of Niles, NRC 216-17, Orrville Lewis, Tr. 7960, and Norwalk, NRC
82. Niles accepted these terms, App. 268. Orrville found the terms to be impos-
sible to accept, Lewis, Tr. 7960,7980. The City of Norwalk, unable to borrow
money, financed a temporary interconnection with "on hand monies," NRC 82,
then sold its system to Ohio Edison.

151. Applicants defen<i against the allegation that the financing and owner-
ship conditions constituted a refusal to deal with the argument that the plan
places the burden of the cost upon those who would most benefit, App.ff 36.50,
36.52. " This misses the thrust of the charge. It is not the allocation of costs to
the municipalities which is the essence of the charge. It was the coupling of
financing responsibilities with the requirement that Ohio Edison own the facility
and receive prepayment-for the construction, which made the proposal func-
tionally useless to Newton Falls and Orrville and of dubious and temporary
benefit to Norwalk. He arrangement with Niles,was consumated after June 28,
1976, (App. 268) near the end of this hearing and its impact upon that munici-
pality does not appear in the record.

" As it happens, Squire, Sanders and Dempsey represents CEI in this proceedmg. As we
learned in the attorney disqualification phase, favorable advice of this firm is desirable to a
mumcapality seeking to issue bonds due to the firms'longstandirs preemmence in the field,
NRCI-76/3,236 at 239,254.

'"Dunns the negotittions with Newton Falls, Ohio Edison justified its position by
asserting that these conditaans were applied to all municipalities uniformly as a requirement
of the Federal Power Comm.:ssion, Craig Tr. 2913-15 NRC 81. Aside from the point that
the assertion of an FPC requ2; err.ent does not comport with the facts NRC 79, the argu-
ment that regulator / agencies res*ramed the utilities from free dealing with muncipalitiesis
incompatible with the major theme if Applicants' defense that the regulatory scheme is an
effective substitute for the antitrust laws
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t mun9ipalities from raising High Voltap Power Supply
onds, NRC 74, and limits the 152. Ohio Edison and Penn Power are charged with refusing to sell high
ing or extending the munici. voltay power for the purpose and with the effect of restraining competition
:s of the law firm of Squire, with municipalities, particularly for industrial loads, DJ ff 'i.24,8.25 and C ff
trectness of this counsellingis g 4,o g ,

1 Falls wu unable to raise the Electricity at higher voltaps is more efficient to deliser and is therefore
ct cf this constitutional pro. cheaper, Tr. 4978. For this reason, the availability of powcr at higher voltap
tio Edison in connection with would better enable municipalities to compete. Moreover, some industrial cus.
e impasse, NRC 79. But Ohio tomers require that their service be at higher voltaps, Urian,Tr.4978. In 1972, '

Tr. 2856-57 and 2876. It was The Cities of Cuyahoga Falls and Niles, Ohio were seriously considering service
thrt Ohio Edison agreed to a at 138 kv for the " fairly near future," DJ 421,and requested Ohio Edison to file

r which it must pay,Id. and a rate for such service. None was on file at that time, Id. Niles was at an
advanced stage of planning for high voltage facilities, DJ 418. Ohio Edison

. ads by Ohio Edtson to the refused to file a wholesale rate at 138 ks, DJ 419,421.
Tr. 7960,and Norwalk, NRC 153. Ohio Edison justifies its unwillingness to file a rate for service at 138
found the terms to be impos. kv on the basis that it believes that in doing so it would be violating the FPC

)f Norwalk, unable to borrow Rules, requiring that a rate schedule not be filed more than 90 days before the
t "on hand monies," NRC 82, date on which the expected service is to begm, App. If 36.76, White, Tr.

9735 36. A problem arises with this restriction because the municipa|ity faced
that the financing and owner. with upgrading its voltap will be required to make a substantial investment in
i the argument that the plan order to receive service at that voltage. But it is difficu4 to determine the
Id most benefit App.ff 36.50, financial feasibility of going to higher voltage without known.g the rate, White
i not the allocation of costs to Tr.9734.
targe. It was the coupling of Applicants do not contend that the Federal Power Commission rules pro.
: Ohio Edison own the facility hjbit the utility from advising the municipality la advance what its higher voltap
tich made the proposal func. rates will be when filed. 7 hey contend that Ohic Edison gave interested cities
,d of dubious and temporary every indication short of filing as to what the 138 kv rate would be, App. ff
vas consumated after June 28, 36.78.
1 its impact upon that munici. It is, therefore, appropriate to evaluate the adequacy of Ohio Edison's

indications to Cuyahoga Falls and Niles to determine whether these indications
were made in good faith. Applicants state that Ohio Edison was prepared to
employ its 5% industrial discount (from 23 kv service) for estimating purposes
and that municipalities were so advised, App. 36.79. It is true that Ohio Edison

wats CEIin this pta== Hag. As we did advise Niles and Cuyahoga Falls of the industrial rate, DJ 419 and DJ 421. In
advice of stus arm is desirable to a informal discussions, DJ 417, Ohio Edison suggested that the 5% discount would
ismanns pres ==== in es neid, apply, but, in the formal written answers to the requests by Niles and Cuyahop

Falls, Ohio Edison specifically indicated that the industrial 5% discount may noto N Ntmed hs position W
panties uanfonoty as a requirement apply, DJ 419,421. In view of the fact that Ohio Edison traditionally maintains
RC 81. Aside from the point that a difference between its industrial rates and municipal rates (see Price Squeeze,
win the facts. NRC 79, the argu* infhr.), the Board finds that Ohio Edison did not make sufficient information
n has denuns wnh snuncipaniesis available to the inquiring municipalities to provide them with dependable bases* * * * * * *'I****"'" to proceed with the construction of high voltay facilities.
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154. In 1973 Elwood City requested Penn Power to file a rate for 69 kv
service, Unan, Tr. 4977. Elwood City was interested in competing for the busi.
ness of some industrial customers and 69 kv service was necessary in order to be
competitive,Id. 4978. Penn Power refused to file a rate with the Federal Power
Commission and gave no indication whatever to Elwood City what the rate for
69 kv service might be, Urian Tr. 5002, Luxemberg, Tr. 6410. Finally,in April
1975, the Feder:1 Power Commission ordered Penn Power to file a rate increase
consistent with FPC regulations, DJ 626. At the FPC hearing, for the first time,
the formula upon which the rates would be based was determined by ti.e ad.
ministrative law judge, Urian, Tr. 5003 and DJ 626, 627. The effect upon
Elwood City of Penn Pc,wer's refusal to indicate a rate is even greater than the
effect upon the Ohio municipalities because Pennsylvania cities must demon.
strate that they can afford an expansion program before they may issue bonds,
Tr. 4979. He effect of Penn Power's rafusal has been to deny Elwood City the
opportunity to compete for industrial customers within its borough, Urian, Tr.
4978, Luxenberg, Tr. 6410. The failure and refusal of Ohio Edison and Penn
Power to indicate the basis upon which they would file rates for high voltage
power with the FPC constitutes an anlawful refusal to deal which restrains
competition between these utilities a:id municipalities served by it.

De opposition parties have net proved that Penn Power's failure to provide
maintenance power to Grove City was an unlawful refusal to deal, DJ ff 8.12.

Price Squeeze

155. Ohio Edison charges municipalities purchasing at wholesale signifi.
cantly higher rates than comparable sales to industry, Kampmeier, DJ 450, p.
34. The difference between the municipal and ir.dustrial rate in the Penn Power
rate structure is even greater,Ia. p. 35. His price discrimination is an important
factor limiting the abilities of municipalities to compete for industrial loads,
Lyren, Tr. 2047, Wein, Tr. 6974, DJ 587, p.158. ne parties discuss the charge
of price squeeze in terms somewhat parallel with the elements of Q205(b) and
206(a) of the Federal Power Commission Act (16 U.S.C. j824) and Q2 of the|

amended Clayton Act,15 U.S.C. {l3. De Clayton Act is one of the antitrust
statutes named in @l05(a) of the Atomic Energy Act. He pertinent provisions
of the Feder ' Power Commission Act prosenbe unduly discriminatory preferen.
tial, prejudicial or disadvantageous rates. Section 2 of the amended Clayton Act
is the basic price discrimination statute.

| Applicants defend against the price squeeze charge App.ff 36.59,etseq. in
four basic ways:

1. The comparative price analyses involved in this charge is beyond the
competence of this Lard and should be left to the FPC, App. Brief,p.571.

2. The retailindustrial rat has been found to be reasonable by the state
utilities commissions ad one wholesale rate has been found to be reasonable
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Power to file a rate for 69 kv by the FPC, therefore both rates are reasonable and may not be challenged
ted in competing for the busi. by this agency, App. ff 36.59 36.73.
:e was necessary in order to be 3. By adding the industrial load to its own load, a municipality can
a rate with the Federal Power profitably compete for industrial customers because it would thereby

ilwood City what the rate for qualify for alower rate block, App. ff 36.72. I

trg, Tr. 6410. Finally.in Apnl 4. Since the FPC and the State Utilities Comrmssion each use a cost
in Power to fde a rate increase factor in establishing or approving rates we must therefore infer that the i

. PC hearing, for the first time, difference between the municipal and industrial rates is cost justified, App.
:

|ed was determined by the ad. ff 36.62, 36.68. Cet justification is a recognized economic justification and
626, 627. The effect upon is an affirmative defense to a charge of price discrimmation.

a rate is even greater than the
msylvania cities must demon.
befors they may issue bonds, We address Applicants' first two arguments jointly. While the FPC and the

been to deny Elwood City the States have the responsibility and competence to establish rates,and we do not,

within its borough, Urian, Tr. Price squeeze is a concept founded in antitrust.We are constituted to discharge

asal of Ohio Edison and Penn the strong antitrust mandate of Q 105 of the Atomic Energy Act.

Suld file rates for high voltage Moreover, we consider, as did the Supreme Court ia FPC v. Conway Corp., !
sfusal to deal which restrains 8"Pra, p. 28, that rate making is not an exact science; that two rates each may I

ties served by it. fall within a zone of reasonableness,yet together they may have anticompetitive

'enn Power's failure to provide impact and antitrust significance.We do not undertake to make or approve rates;

refusal to deal, DJ ff 8.12. rather we evaluate the anticompetitve effects of the rate differences. Oty of
Mishawaka v. Indiana and Michigan Pdwer Compcay, supra, p. 28.

In evaluating the price squeeze charges, the Board also observes that the
rates, despite the opportunity for review and hearing before the state commis.

2rchasing at wholesale signifi- sions and the FPC were initiated by Ohio Edison and Penn Power. Dere is no
ustry, Kampmeier, DJ 450, p. grant ofimmunity from the application of the antitrust laws by virtue of State
dustrial rate in the Penn Power and FPC regulation of the activity under examination. Cantor v. Detroit Edison,
discrimination is an important U.S. 96 S. Cr. 3110 (1976) and Otter TailPbwer Company v. U.S.,
compete for industrial loads, supra, p. 23.

. De parties discue the charge 156. Applicants presented Mr. Wilson and Applicants' Exhibits 167 and 168
. the elements of Q205(b) and to demonstrate that municipalities can profitably compete for industrialloads
5 U.S.C. {824) and }2 of the by adding the industrial customer to its own load thereby taking advantage of a
ton Act is one of the antitrust lower rate block for the increased totalload, App. ff 36.70. Using the Cities of
* Act. He pertinent provisions Wadsworth, Galion and Cuyahoga Falls as examples, Applicants hypothesized
mduly discriminatory preferen. the effects of the price of power to those Cities by adding industrial accounts
2 of the amended Cayton Act under various conditions, App.167, App.168, Wilson, e.g., Tr.11,060, et seg.

City, 'C ff 17.01, and Justice, DJ ff 8.26,8.27, dispute the validity of Mr.
charge App. ff 36.59,et seq. in Wilson's study by arguing that certain variables are not accurately and uniformly

applied and that certain cost factors were omitted. De Board recognizes that
wi in this charge is beyond the the study does contain flaws such as omitting the municipalities' redistribution
to thi FPC, App. Brief, p. 571. costs, using off. peak test periods, and failing to analyze the effect of multiple
id to be reasonable by the state delivery points. But the study does establish that sometimes, under certain cir.

'

as been found to be reasonable cumstances, a municipality could sell power to a retail industrial customer at a
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price less than that charged by Ohio Edison by adding the industrial customer's
load to that of the municipality.

His may not always be true, but even ifit were, antitrust analysis must not
end there. The municipalities are entitled to operate free from the restraints of
discriminatory and prejudicial rates even if the differing rates would permit some
level of gross profit to the municipality. As Dr. Wein testified, the price squeeze
may still result in an unacceptable rate of return forcing the competitor out of
the market, DJ 587, p.158; see also Kampmeier, Tr. 6021 22.

In a classic price discrim' tion case, Utah Pie Company v. Continental
Baking Company, 386 U.S. 6T .967) the Supreme Court recognized that injury
to competition may be founs ,en when competitors of the discrimmating seller
continue to operate at a profit,Id. at 702. The Boarri finds that the pricing
scheme employed by Ohio Edison and Penn Power is a price squeeze even where
the only effect is to impose upon the municipalities a limit in the amount of
profits they may realize.

However, if the lower price to industrial customers is cost justified, any
impediment upet the ability of the municipalities to compete would be at.
tributed to their economic position in the channel of electric power distribution
and not to anticon petitive pricing. Cost justification negates a price squeeze,
Wein and Kampmeier,svpra.

157. Applicants urge that the differing rates are cost justified because the
municipalities follow the peaking patterns of the system as a whole while the
industrial customers have peaks different than the system peak, App. ff 36.68,
Wilson Tr. I1,046 65. Mr. Kampmeier, the consulting engineer appearing for the
Department of Justice, squarely disputes this contention as being out.of.date, DJ
450, pp. 35,36. He testified:

Therefore diversity among the times of peak demands is at least as likely as
not to be an added reason for lower rates to distribution systems than to
industries,Id., p. 36.

Neither Applicants nor opposing parties present cost studies.8 88 Applicants
arnve at the conclusion that the industrial rate is cost justified by a sy' logistic
re';te. De retail industrial rate is approved, or set, by the state utility commis.
sion based,in part, upon cost of service. The municipal rate is approved or set by
the FPC in part because of cost of service. ne states have approved a lower rate
for industrial customers than the rate the FPC has approved for municipal cus-
tomers. Ergo, the difference is cost justified.

Applicants reasoning is faulty hey concede " Ohio Edison does not even
look to its wholesale rate in designing its retail rates," App. ff 36.63. Therefore, *

'"The burden rests upon Applicarits to establish a cost justification defense. See Utdr
Pie. supre. 386 U.S. 685, 694 where the court recogmzed a statutory burden. We have a
practical consideration for assigning the burden to Applicants. Only they have the data
which cost justification may be proved or disproved.
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iding the industrial customer's it is apparent that Ohio Edison does not know if there is a justified cost dif- 1

ference between the t' o rates. If the respective " zones of reasonableness" en- lw
tre, antitrust analysis m,ast not compassmg the respective rates are broad, there would be no bases to infer any {
ata free from the restramts of differences in the costs of service from the rates approved. Indeed, if the zones
'ering rates would permit some of reasonableness are very broad, the cost may be higher to serve at the lower
'ein testified,the price squseze rate. The basic defect in Applicants' logic is that they are failing to analyze rate
farcing the competitor out, of differences. ney admit that they have not done so, App. ff 36.63. Within the
Tr. 602122. concept of a price squeeze, it is not the high rate nor the low rate but the
Plc Company v. Continemal difference between the rates which injure competition. There has been in this |

u Court recognized thatinjury case a totally inadequate showing that the differences are cost justified.
'

: ors of the discrimmating seller
Board finds that the pricing .g.g g

r is a price squeeze even where ,

'

lities a limit in the amount of
158. He present system confi6uration of TECO was achieved through the ;

mergn an acqu n ent systens Wo de present corporate
1stomers is cost justified, any

rgamzati n. DJ 587, p. 70. By 1973, all municipal systems m its service area
ties to compete would be at-

purchased their full bulk power requirements from TECO with the exception of
I of ettetric power distribution Bryan and Napoleon which were partial requirements customers of Toledo '

ation negates a price squeeze'
Edison and the Village of Tontagony which purchase from Bowling Green (itself
a full requiremenu customer of TECO). DJ 587, pp. 7172. In 1975, both Bryan

i are cost justified because the and Napleon ceased self-generation of electric power and no self. generating
e system as a whole while the municipals remain in the TECO service area. DJ 576, p.128;Dorsey,Tr. 5251.
ie system peak, App. ff 36.68, 159. Although the absorption of many smaller systems into the TECO
ltmg engmeer appearing for the corporate structure in part may be attributable to operating inefficiencies and
enti:n as being out.of.date, DJ financial constraints, see App. ff 35.03, the demise of these small independent

systems also is a product of a considered and deliberate acquisition policy of
. demands is at least as likely as TECO. Municipals were recognized as competitors vulnerable to acquisition
.o distnbution systems than t despite the fact that many of them were profitable even though their rates were

lower than those of TECO.
*

nt cost studies.8'' Applicants (a) Mr. Schwalbert, TECO's Vice President in Otarge of Districts from

s cost justified by a syllogistic 1972-74, detailed the aquisition policy. In a July 1974 memorandum, DJ 541,

et, by the state utility commis. to a newly appointed eastern district manager of the Company,Mr.Schwalbert

.cipal rate is approved or set by states:

stes have apptoved a lower rate I have attached a list of long term objectives I put together and some ways

u approved for municipal cus. to implement them.

e " Ohio Edison does not even -

tes," App.ff 36.63.Therefore,
Acquisition of municipals is an objective high on our list.

con jusuncation defenw. See Utah
irod a statutory burden. We have a

Continuing, under an outline entitled "long Term Objectives":9ticams. Only they have the data
Convert our wholesale towns to retail by purchasing their electrical systems.
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This goal description is followed under Part !!.B by specific directives related to
its attainment.

,

| (b) Although TECO has argued that its municipal competitors are weak and

| inefficient and that opportunities for competition are limited, the Schwalbert
'

memorandum, DJ 541, indicates otherwise. He urges company personnel to:
. . . try to counteract the factors which prevent conversion to Toledo Edison
retail service. These are:

a. Their rates are satisfactory-all!ower than ours.

f. They feel that they have an asset that will continue to grow in value.

g. They operate in the bl:ck and transfer money to other nonelectric opera-
tions (by court action)

(c) TECO was aware that denial of bulk power services coulii be a means of
forcing the conversion of self-generating or distributing municipal systems to
TECO customer status. For example, Mr. Schwalbert specifically commented
that on the occasion of a major storm inflicting damage on a municipalsystem,
an intolerable situation would be presented if the municipality found it difficult
to get sufficient help (i.e., lacked an interconnection or opportunity to obtain
emergency power). Further, with respect to access to nuclear facilities,
Schwalbert took note that the technology of the electric power business is
changing rapidly. Also, in contradiction to the company's argument that com-
petitive factors were de minimis, Schwalbert considered arguments relating to
whether industry would rather be served by a municipal system or by an in.
vestor-owned company. Finally, the Schwalbert memorandum destroys Appli-
cants' argument that acquisition of municipal systems by TECO occurred as a
result of unsponsored deliberations by elected officials of the acquired munici-
palities. TECO promoted the sale of these systems through continuing contracts,
both direct and indirect, with elected officials.8 '2

160. Mr. Moran,TECO Vice President for Corporate Planning and a member

''' Compare App. ff 3503 which asks us to hold that:
with respect to both of these acquintions (Waterydle and Liberty Center], the Toledo
Edison Company submitted a proposalonly after it had been approached by the munici-
polity and formally requested to do so and, moreover, an election was held in which
these acquintions were directly approved by a majority of the municipal voters

with Schwalbert's statement that:
'We arrange for counsel to officially ask us to look into the possbility of sale. a) if tve

don't do it this way it looks as if we are pushing too hard . . b) when Counsel asks fori

this study proposal, then we send our people openly into the town to study the system. t
DJ 541 (Emphans added.)

|
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i specific directives related to of the board of directors, testified with respect to the last five or ten years that:
We were interested in acquiring municipalities during that period of time.

: pal competitors are weak and
- 1 ara limited, the Schwalbert DJ 583, p. 55. Of similar effect is the testimony of Mr. Schwalbert, DJ 577, pp.

s company personnel to: 7-8; Kozac, TECO Vice President for Operations Analysis, DJ 579, pp. 24-25;

: conversion to Toledo Edison Cloer,TECO Southern District Manager,DJ 582,pp.34-35;DJ 161.8'3
161. Since 1965,TECO has acquired two self-generating systems,Clyde and

Waterville, Wein DJ 587, p. 71; NRC 158, p. TE-37; DJ 137, pp. 4-5, and the
urs, distribution system ofI.ibertyville,Wem 587,p.71;DJ 137;DJ 139;DJ 139(a).

mtinue to grow in value. Anticompetitive Practaces

icy to other nonelectric opera- (A) Awareness of Competition.

162. TECO regarded municipal systems within its service area as com-
rr services could be a means of petitors. A June 1974 document entitled " Municipalities' Competitive Posi.
ibuting municipal systems to tions" begins its discussion entitled " Summary" with the statement:
ilbert specifically commented it is conceded that municipalities can be a competitor as well as customer of
lamage on a municipal system. Toledo Edison. DJ 166, p. 2.
municipality found it difficult
tion or opportunity to obtain TECO's contracts to supply wholesale power to municipalities within its service
access to nuclear facilities, area contained customer allocations and restrictions which not only were anti-

_ht electric power business is competitive agreements in restraint of trade, see Finding 166,infnt, but were
ompany's argument that com- intended to prevent customer transfers from TECO to the municipalities.Moran '

tsidered arguments relating to DJ 583, pp. 82-83. Moreover, Mr. Moran admitted during deposition the
nunicipal system or by an in- presence of competition both for new loads and existing customers. Moran,DJ
memorandum destroys Appli- 583,p.23.
st:ms by TECO occurred as a 163. 'Ihere is a relationship between solicitation of large loads and the
Ticials of the acquired munici- availability of low cost bulk power services. TECO officers were aware of this
i through continuing contracts, relationship. For example, Mr. Moran testified:

Q: Well in suggesting that you didn't actively solicit customers within the
rportte Planning and a member service areas of the other Ohio utilities, you didn't have in mind that they

had low cost and reliable bulk power supply from an integrated system?

A: Yes,we did consider them.
h and Uberty Center], the Toledo
t:d been approached by the munici-
iver, an election was heht in which Q: Was that one of the factors that you consider?
ty cf the municipal voters

A: It always is,

kta the posability of sale. a) if we '"nis 1974 TECO memorandum refers to continuation of the Company's " practice of-
hard . . . . b) when Counsel asks for

Purchamng municipal systems'' and indicates that the Company "should concentrate oniinto the town to study the system.
those systems that have generating capabilities."
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Moran, DJ 583, p. 30.

Territorial Allocations
i

164. Toledo Edison has been a party to territorial allocation agreements
with neighboring utilities including Ohio Edison, a member company of the
CAPCO group. Such agreements constitute perse violations of the antitrust law.
Such agreements have not been submitted to or approved by any regulatory
agency nor does the Ohio regulatory plan for electric utilities provide for the
elimination of competition by intercompany territorial allocations.

(A) Since 'at least 1965, TECO and Ohio Edison have been parties to a
territorial agreement. DJ 513-17; DJ 519; DJ 533-35; DJ 537-40. These ter-
ritorial agreements took the form of " confidential" territorial maps which were
signed by the highest officers of the company, DJ 516, frequently updated,DJ
517, and used in the day-to-day operations of Ohio Edison, DJ 519. See Finding
104, supm.

(B) TECO and Ohio Power Company have had a territorial agreement since
at least the early 1960s. DJ 536;Tr. 8123.

(C) There is evidence that TECO also had entered into or observed a terri-
torial allocation agreement with its Michigan neighbor, Consumers Power Com-
pany. These two system operate in territories adjacent to one another along the
Ohio / Michigan border. Another distribution system, the Southeastern Michigan
Electric Cooperative (Southeastern), also provides electric service in southeast
Michigan and in the TECO service area in northwest Ohio. Commencing at least
as early as 1966, Southeastern approached TECO with a request that it provide
power to service the, Ohio portion of its load. In September 1966, Mr.
Schwalbert of TECO advised a field engineer of the REA that TECO did not
want to provide service to Southeastern because TECO did not want to cross the

state line. When officials of the REA indicated that TECO would not be ex-
pected to serve in Michigan since the Cooperative would provide the necessary
transmission and substation facilities to accept load in Ohio, Mr. Schwalbert
stated:

. . . indicated that his company did not want to invade the Consumer Power
Company territory regardless who provided the facilities.

After some discussion, Mr. Schwalbert admitted neither FPC or Buck-
eye . . . would interfere with service to the cooperative's Michigan load. He
indicated that the only reason his company did not want to provide service
in Michigan was because of the agreement between his company and the
Consumer Power Company. DJ 108, September 1214,1966, Report.

TECO has denied the existence of any such agreement and has relied upon the
testimony of Mr. Maran to support its contention that the refusal to supply
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service to Southeastem was predicated solely upon business reasons. Although
there is a conflict in the evidence, we find the report of REA official Badner,
made contenipoianeously with the events, DJ 108, to be inherently more
credible evidence. First, Mr. Badner is a neutral party, an official of a govern-

ritorial allocation ugreements meet agency whose field report was made in the routine course of his duties.
t, a mimber company of the

Secos.d, there is no indication of record that Mr. Moran necessarily would have
violations of the antitrust law.

been informed as to the terms of any agreement, particularly an informal agree-
approved by any regulatory

ment negotiated by the top officers of his company concerning a topic which at
ectric utilities provide for the least in the case of the territorial maps in Ohio had been treated as "confiden-
onal allocations. tial." Finally, Mr. Moran's testimony has been unreliable in certain other
idison have been parties to a

instances, thus, reducing our willingness to accept it as probative evidence as to33-35; DJ 537-40. These ter-
the non. existence of a territorial agreement with Consumers.

1" territorial maps which were 165. It should be noted that the legitimate business considerations which
I 516, frequently updated, DJ

TECO claims served as the hsis for its refusal to offer service themselves areo Edison, DJ 519. See Finding
suspect. First, TECO claims to have wanted to avoid the possibility of FPC
iurisdiction which would attach to transactions of an interstate nature.We noteid a territorial agreement since
' hat the decision in FPC v. Southern Crlifornia Edison,376 U.S. 205 (1964),t

should have caused TECO to consider whether it could in fact avoid such juris-
tered into or observed a terri-

diction in view of the substantial number of wholesale contracts to which it washbor, Consumers Power Com- party during %. Second,its reference to a desire not to operate in a fashion
scent to one another along the

impermissible under the Buckeye agreement is unpersuasive sace those agree-
m, the Southeastern Michigan

ments were not signed by TECO until 1968. Third,we note tnat in N71,TECO
s electric service in southeast refused to provide electric service to the Michigan portion of Sou2 astern's
est Ohio. Commencing at least

distribution system and that although in response to a 1974 :equest by South-with a request that it provide
eastern, TECO agreed to negotiate a power supply agreement, no such agreementid. In September 1966, Mr. has been signed as of this time.8 8*

the REA that TECO did not
On balance, we find that TECO and Consumers were parties to a territorial

ECO did not want to cross the
that TECO would not be ex- agreement or understanding in 1966, the terms of which were observed by

tTEC7 os The existence of a territorial agreement between Consumers and
i would provide the necessary

TECC, however, is established by evidence of lesser weight than the uncon-toad in Ohio, Mr. Schwalbert
troverted evidence of the Ohio Edison and Ohio Power agreements. Accordingly,

to invade th: Consumer Power *

e facilities.
'**

, .unsel for TECO indicates a willingness to sell power to Southeastern and states
nitted neither FPC or Buck- that a "c mmitment" t establish a delivery point has been made. Tr.11.919.

) operative's Michigan load. He '"TECO also has argued that this Board is collaterally estopped from making a finding

tid not want to provide service contrary to that of the Atomic Safety and ucensmg Board appointed to consider antitrust
aHegations in Midland. We earlier have explamed our conclusion that we are not collaterally

>etween his company and the estopped from inquiring into this matter due to a diversity of parties, issues, and the receipt
:r 1214,1966, Report. of "idence relating to TECO's proclivity to enter into such agreements as established by the

Ohio Edison and Ohio Power temtorial maps. Moreover, collateral estoppel cannot be
ment and has relied upon the binding where the public interest in assessing whether an unconditioned lianse should be

n that the refusal to supply granted in these proceedmgs would be dissa:ommodated through dosing our eyes to the
facts.
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Consumers Power engaged in an illegal territorial allocation is not material to our
overall findings. We regard the TECO/ Consumers agreement as additional sup-

'

port for our finding of widespread territorial allocations by TECO,but if the

| allegations relating to Consumers had not been accepted,it would not alter our

| basic conclusion.
166. TECO has a substantial number of full requirements wholesale power

municipal customers. Its contract to provide services to these customers contains
a paragraph entitled " Provision 8" which allocates customers be. ween TECO and
the municipal distribution systems.8'' The terms of Provisic 18 constitute a
restraint of trade that violates Section 1 of the Sherman Act. Moreover, Pro-
vision 8 is unreasonable on its face and no credible evidence has been presented
to persuade us that such a clause is necessary for the proper operation of any

,

regulatory scheme of the FPC or the State of Ohio. Indeed,it might be noted

that both the FPC and the State of Ohio have accried substantial numbers of
rate and service contracts which do not include territorial allocation provisions.

167. At the instigation of certain TECO municipal customers, Provision 8
has been deleted from many municipal contracts in the past few years.8"
Hillwig, Tr. 2378 84; NRC 46-47;Dorsey, Tr. 5279 80; App. 35-36; App. 38 42;
App. 259 60; DJ 311; DJ 147. Provision 8 has not been deleted from all of the
TECO wholesale firm power contracts with municipalities in its service area sincet

at least one present contract, Genoa, contains such a provision at this time. App.
ff 35.39.

168. The provisions of paragraph 8 had an actual rather than theoretical
effect in limiting the extent of competition offered by municipalities within the
TECO service area. Hillwig, Tr. 2370-72; 2375; 2417;2422 24.8'' An example
of specific enforcement of the anticompetitive provisions contained in TECO's

'" Bowling Green (NRC 45,111), Bradner (NRC 112), Ha*m (NRC 118),11berty
Center (NRC 119), Montpelier (NRC 120), Pembemlle (NRC 123) and Woodville (NRC
125) Custar (NRC 114) Edgerton (NRC 115), Elmore (NRC 116), Genoa (NRC 117), Oak
Harbor (NRC 122), and Pioneer (NRC 124). The fact that these contracts have been ac-
cepted by the FPC would seem to negate TECO's argument that the Commission has
provided an " adequate remedy" for such restramts.

'"The effects of the situation created by this restraint would not be dissipated in a
short period of tune. Thus, a situanon inconsistent with the antitrust laws is maintianed
even for municipalities no longer prohibited by contract from osmpetition with TECO.

'" Mr. Hillwig conceded at Tr. 2422 23 that Bowling Green in fact never made a request
of TECO to extend its services into TECO territory. He also acknowledged that no substan-
tial opportunity was presented for Bowlinr Eteen to " infringe" on TECO's "so-called ter-
ritory." At the same time, he stated that 1 ~ was restricted from taking advantage of such
opportunities as did exist and he indicatea that Bowling Green has sought to expand its
customer base within the City limiu and is without specific policy direction relatmg to the
acquisition of customers outside of the City limits. Very importantly, he stated that if
Bowling Green had had access to alternative sources of bulk power through wheeling, they
gladly would have tned to service additional customers. Tr. 2424.
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il allocation is not material to our municipal wholesale contracts is set forth in DJ 551. TECO relied upon and

1ers agreement as additional sup. asserted territorial restrictions in its contract with the Village of Edgerton in an

allocations by TECO, but if the attempt to prevent that municipality from extending lines to serve new industry

i accepted,it would not alter our n land outside of the corporate limits.

Demal of Bulk Power Services
ull requirements wholesale power
tvices to these customers contains 169. TECO has refused to wheel power for municipalities located within its
.tes customers between TECO and service area. Both Bowling Green and Napoleon made requests to TECO for
erms of Provision 8 constitute a wheeling. Such requests either have been der.ied or have been subject to deferral
the Sherman Act. Moreover, Pro. equivalent to denial.
dible evidence has been presented 170. The City of Bowling Green has made several requests for wheeling
i for the proper operation of any including a request made at a meeting on June 2,1972. Hillwig,Tr. 2386 88. At
f Ohio. Indeed,it might be noted that meeting, TECO officials (Moran and Wendall Johnson) gave a negative
s accepted substantial numbers of response to the wheeling request relating the rafusal, at least in part, to a " bad
Ic territorial allocation provisions. feeling for wheeling power because of an aisting cor, met with the Ohio Power
municipal customers, Provi: son 8 Company for wheeling Buckeye power." Tr. 2388. At another meeting held on

.. tracts in the past few years.1of August 27, 1975, attended by Mr. Smart, now Vice President and General
5279 80; App. 35 36; App. 3842; Counsel of TECO and other company officials and representatives of four
.s not been deleted from allof the municipalities in the TECO service area, another request was made that TECO
inicipalities in its service area since wheel power to Bowling Green. The response of TECO to the request was
such a provision at this time. App. negative. Moreover, there was a direct tie made by Mr. Smart between the future

financing of nuclear plants in CAPCO and the Company's refusal to wheel,
an actual rather than theoretical TECO's position appeared to be that wheeling would impose a burden in connec.

ffered by municipalities within the tion with future planning of loads and financing of CAPCO nuclear stations
5; 2417;2422 24.8 " An example (which would include the Davis.Besse and Peny stations) Tr. 2402. Accordingly,
re provisions contained in TECO's there is direct nexus between the refusal to provide bulk power services and the

construction and operation of the nuclear units involved in this proceeding.
RC 112), Haskms (NRC 118),1.iberty 171. At the time TECO gave a negative response to the 1975 Bowling Green
redne (NRC 123) and WoodviDe CIRC request for wheeling, Bowling Green had an expression ofinterest from the Ohio
cre (NRC 116),Genos (NRC 117),0ak Power Company to supply wholesale firm power to the Village of Bowling
fact that these contracts have been ac- Green.
i's argument that the Commission has

The presence of alternative sources of bulk power is procompetitive and
a restraint would not be dissipated in a w uld tend to act as a check on TECO applications for wholesale rate increases.
,t with the anutrust laws is mamtianed If alternate suppliers were available, TECO would have a concem that its higher
eset from competition with TECO. rates would cause some ofits customers to shift to another utility to obtain a
dna Green in fact never made a request portion of their electric power requirements. Ohio Power, however, had no
. Hi also acknowledged that no substan-

transmission linking it to Bowling Green and the City of Bowling Green wast2 "infrtnse" on IECO's "so-called ter-
unable to sustain the financial burden of constructing transmission necessary to

ofc',", *, so"' p reach the Ohio Power system.'" If TECO had agreed to wheel power, then
t specific policy direction relatmg to the Bowling Green would have had access to an alternate power source.
ts. Very importantly, he stated that if An important factor in TECO's decision not to wheel power for munici.
4 ef bulk power through wheeling, they
ers. Tr. 2424. '''Hillwig Tr.2405 07.
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palities is the competitive effect that decision has upon the requesting entity.
Moran, Tr. 10,021 28. In the case of the Bowling Green request for wheeling, a
study of the competitive effect of TECO's response was made at the TECO
home office. Moran, Tr.10,029.

172. On several occasions, TECO has refused to wheel power for the City of
Napoleon. In July 1971, Mr. Lewis, a consulting engineer for Napoleon, was
assigned the task of conducting a bulk powc-r supply survey to determine the
most economic means of meeting the City's bulk power requirements. Iewis,
Tr. 5605 07. After studying a number of alternatives, Mr. Iewis recommended
that Napoleon purchase seasonal power from Buckeye (through TriCounty
Cooperatives). Lewis, Tr. 5612 14. The Buckeye power could be delivered to
Napoleon either by TECO wheeling the power to the existing TECO-Napoleon
interconnection which would be designated a Buckeye delivery point or by
having Napoleon build a ten-mile 69ky transmission line to an existing substation
owned by TriCounty. Iewis, Tr. 5614; NRC 127. In furtherance of this plan,
Mr. Lewis met with TECO representatives and was informed on at least three
occasions that TECO would not wheel Buckeye power and would oppose efforts
by Napoleon to obtain such power. NRC 127. Mr. Moran testified to a concern
that if Napoleon constructed a ten-mile line to the Tri. County Cooperative,
Napoleon might serve customers along the route of that line. Moran, Tr.
10,065-66.88*

'''Mr. Moran did not dispute the aa:uracy of the Lawis af!1 davit,NRC 127,during his
deposition, but attempted to qualify his position during his oral testimony at the hearing.
As noted, the Board had some difficulty in accepting all of Mr. Moran's testimony at face
value due to certain inconsistencies or attempted qualifications.

Mr. Lewis has been an important witness in these proceedings since he was involved in
engineerms studies on behalf of many municipalities in the CAPCO area and since he
negotiated on their behalf with various of the Applicant companies. Mr. Lewis was recaued
for extensive cross examinatio.2 on several occasions so that the Board has had an oppor-
tunity to form an opmion as to his veracity and his recollection of events important to the
resolution of some matters in controversy. We have concluded that Mr. Lewis' testimony is
generaHy reliable and we tend to give credence to his answers in instances where his testi-
mony is not fuuy supported by the testimony of officials of the Applicant compernes.

As to the NapoleonfrECO negotiations, we note that NRC 127 was prepared on January
19,1973, and not in contemplation c." these proceedings. Accordingly, we asagn Mr. Lawis'
testimony supported by NRC 127 greater weight than that of Mr. Moran in his later
attempts to suggest that the Lewis testimony and affidavit are incomplete or inaccurate.

An example of our difficulty with the Moran testimony occurs on Tr. 10,018-19 in
which he indicates first that TECO has not changed in its policy with respect to wheeling
but then ' states that his deposition testimony reflecting a change merely means **crystalhza-
tion''. That is fouowed by reference to App.17,a summary of a meeting between represen-
tatives of Bowling Green and TECO, which summary wu prepared by officials of TECO and
which Mr. Moran had just testified was a fair representation. When asked about the first
sentence of this TECO document which states "Mr. Hillwig then asked whether 7ECO
would be wiuing to wheel" Mr. Moran denied that he regarded the HiDwig question as a
request to wheet

|
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has upon the requesting entity.
173. Although TECO was obligated to transmit power on behalf of Buckeye

sg Green request for wheeling, a
pursuant to the terms of the Buckeye transmission agreements, that agreement;ponse was made at the TECO contained a provision that before a municipal wholesale customer of an in-
vestor owned utility can obtain Buckeye power, it must disconnect from the

i to wheel power for the City of
investor. owned utility and operate as an isolated power synem for 90 days. NRC '

ng engmeer for Napoleon, was
188, p. 3; NRC 190, p.1. His restrictive provision makes it impractical forsupply survey to determine the
municipal systems to obtain Buckeye power,8 8 8 Schwalbert DJ 577, p. 46.ulk power requi:ements. Lewis +
TECO has insisted upon strict adherence to this restriction, DJ 581,and TECOatives, Mr. Lewis recommended
denied requests for waiver of this provision by Napoleon so that Napoleon couldi Buckeye (through TnCounty
complete its proposed interconnection with TriCounty. In conformity with thete power could be delivered to
Buckeye agreements, Napoleon was required to disconnect its system from that

to the existing TECO-Napoleon
of TECO and operate in isolation before it could secure power from Buckeye.Buckeye delivery point or by Dorsey, Tr. 5262,5282,5284; NRC 128. TECO indicated that it would not

ion line to an existing substation
wheel Buckeye power unless Napoleon completed a 90-day period ofisolated

27. In furtherance of this plan,
operation. DJ 145; DJ 148;NRC 128-129;NRC 131. Napoleon agreed to do so,

was informed on at least three Dorsey, Tr. 5264; DI 149, though such operation would result in a serious
power and would oppose efforts

reduction in the municipal system's reliability and leave it totally without
Mr. Moran testified to a concern

reserves dunng peak loads. Dorsey, Tr. 5264 66. Napoleon informed its cus-to the TriCounty Cooperative,
tomers of the impending isolated operation and received numerous complaints.:oute of that line. Moran, Tr. Dorsey, Tr. 5266-68; DJ 30247.

De risks of isolated operation were such that Napoleoa mM.e a written
tewis affidavit' NRC 127, during his W ay cutd quhnent, E @ p. M,

ng his oral testimony at the hearing. but such a waiver was refused. NRC 131; Tr. 5269. TECO took the position that
all of Mr. Moran's testimony at face it would emphatically resist any such waiver in Napoleon's case, DJ 150.
1 cations. Napoleon was therefore very concemed about the possible need to reconnect
proceedings since he was involved in

with TECO if an emergency arose on the municipal system couring the 90-days in the CAPCO area and since he
cutoff. Dorsey, Tr. 5270; Moran, Tr. 9861. Napoleon sugaested a simple method

',",8** ",,' of disconnecting the systems which would require only 15 minutes to reconnect
" '

d had an o
scollection of events important to the
oncluded that Mr. lawis' testimony is

a n'The Buckeye contract also contained a provision prohibi' tag Buckeye fromi answess in instances where his testi-
furmahmg servia to any present customers of other electric entities (the Department ofals of the Applicant companies.
Justice contends that this clause should be read as relating only to retail sales since the Stateat NRC 127 was prepared on January

tas. Acccrdingly we asagn Mr.1.swis* of Ohio has no authority to regulate that aspect of whstesale sales which is subject to FPC
jurisdiction). This means in effect that a municipal system which obtains part ofits powerhan that of Mr. Moran in his later
requiremen's through self generation supplemented by the purchase of wholesale firmavit are incomplete or inaccurate.

stimony occurs on Ts. 10.018-19 in power from another system will never be in a position to obtain Buckeye power because the

is its poucy with respect to wheeling system is preciudad even from reqmting interconnection with Buckeye after a 90 day
isolation penod since it would have inadequate power durms that period. Thus, only sys-tg a change merely means "crystalH*

nmary of a meeting between represen* tems capable of generating 100% of their power needs even have the option of considering
Buckeye as an alternative source for firm power requirements. See Eppard. Tr. 5453,ens prepared by officials of TECO and
5455-57. See also arguments of counsel. Tr. pp. 5469-74. There is no evidence of recordsent: tion. When asked about the first

r. Hillwig then asked whether TECO that TECO was responsible for the insertion in the Buckeye agreement of the d==
prohibiting service to present customers of other entities. Jte,tice argues, however, thathe regarded the Hillwig question as a
TECO was a knowing beneficiary of what it contends to be an inherently anticompetitive
provision.
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in case of an emergency, but TECO insisted on a cumbersome method which
would require at least four to five hours to reconnect Dorsey,Tr.5273;Moran,
Tr. 9861,9947; DJ 309 10.8 ' 2

174. At this point, Napoleon concluded that the risks of gerating in isola-
tion for a period of 90 days compounded by the additional risksimposed by the ;

cumbersome procedure to reconnect with TECO in the event of an emergency
required abandonment ofits effons to obtain an alternate source of bulk power.
Accordingly, it accepted a new rate schedule offered by TECO which included a
reduction in ratchet charges. Dorsey, Tr. 5274-75 ; 5292 97.

175. TECO added additional obstacles to Napoleon's plan purchase a

ponion of its power requirements from Buckeye through TriCounty by a refusal
to operate with continuous synchronism with Napoleon if its arrangement with
Buckeye were consummated. On three occasions between September 1971 and
March 1972, TECO representatives rnade this refusal but gave no technical or
engineering reasons in support of these refusals,Iewis,Tr. 5635 39.8 8 8

176. TECO has argued that its denials of requests for wheeling should not
be considered absolute, but merely as preliminary pending receipt of specific
requests. The Board rejects this argument.We believe that the record establishes
TECO's refusals would not be understood by the requesting panies as a
negotiating tactic but would be understv'd as denials of the request. Our finding
is buttressed by the admission of TECv . General Counsel that it is possible for
TECO to agree in principle to wheel subject to negotiation of specific details.
Sman, Tr. 10,105; 10,121 22;10,150. In fact, TECO did not agree in principle
to wheel for Bowling Green, subject to negotiation of details,upon the specific
request of Bowling Green. We note that since Bowling Green had in mind a
particular supplier-Ohio Power-the request was not made in a theoretical or
abstract capacity. Hillwig, Tr. 2386, 2388,2390,2394,2402 04; NRC 49; App.
17; Moran, Tr. 10,015 18; Sman, Tr. 10,100 02,10,150.

177. TECO's actions in refusing to wheel power for Napoleon,in refusing to
waive the 90< lay disconnect provision in the Buckeye contract and in refusing to
. operate in continuous synchronism if Napoleon did conclude an arrangement
with Buckeye should be seen in the light of the purpose of the original Buckeye
agreement. At least one of the private utilities involved in the negotiation of the

'''Mr. Moran's attempt to justify TECO's position by citing ** safety'* considerations,
Moran. Tr. 9861,9945 55,is belied by his inadequately reasoned rejection ofless cumber-
some alternative methods of resolvmg TECO's purported concern.Tr. 9946,994849,9954.
He finally admitted that TECO azuid have obtained protection sunply by Napoleon's
assurance that no city employee would enter the substation-an alternatzve never men'ioned
to Napoleon. Moran. Tr. 9954.

8 ' 8TECO's representative at these discussions, Mr. Moran, was unclear with respu.t to
what he had stated at these meettngs. Moran, Tr. 9849,9937, 10.091 92. There is a dis-
crepancy between has live testimony Tr. 10,009-12, and his deposition testimony, DJ 622,
pp. 50-51.
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a cumbersome method which Buckeye agreement, Ohio Power,did so for the purpose of forestalling construc.
.ect. Dorsey, Tr. 5273; Moran, tion of an independent G&T (generation and transmission) system. In a

February 1962 memorandum, Ohio Power stated:
'

the risks of operatingin hola-
[w]e might forestall the constmetion of an independent C fc T system bydditional risksimposed by the

in the event of an emeryncy offering to cooperate to the extent of allowing the cooperatives to install a ,

Iternate source of bulk power. ynerating unit or units in one of our own stations and then delivering the

ed by TECO which included a power to the cooperatives over our own facilities, with either Buckeye
providing the transmission to load centers which we do not reach or the

5292 97.
fapoleon's plan to purchase a other utilities in Ohio which now supply cooperatives agreeing also to wheel

power. DJ 200, Attachment 12, p. 5.hrough TriCounty by a refusal
poleon if its arranyment with

Mr. Keck, TECO's Vice President of System Planning, testified that TECObetween September 1971 and
fusal but gave no technical or entered into the Buckeye contract on an involuntary basis at the persuasion

wis, Tr. 5635 39.8 8 8 principally of American Electric Power (Ohio Power). He admitted to a knowl.
edge that the co-ops were planning to build a statewide transmission network;uests for wheeling should not

ry pending receipt of specific and that "the effect of entering into the arrangement for Buckeye would obviate
the need for co ops to own and control their own transmission network across

leve that the record establishes the State of Ohio."
thi requesting parties as a

lais cf the request. Our finding 178.We find that the action of TECO in refusing to wheel for municipalities
within its service area is anticompetitive not only due to the structure of the1 Counsel that it is possible for

negotiation of specific details. market and the refusal of TECO to make available other bulk power services,

ECO did not agree in prmeiple but in addition because TECO had joined in an agreement designed to insure
that its municipal competitors would be unable to obtain access to an attemate)n of details,upon the specific

Bowling Green had in mind a transmission network.hus,our conclusion as to the anticompetitive effects and
motives of the various TECO refusals is buttressed by the evidence of TECO'si not made in a theoretical or

2394,2402 04; NRC 49; App. understanding of the consequences attendant upon execution of the Buckeye
transmission agreement.

.0,150.
.rer for Napoleon,in refusing to 179. In 1966, TECO was aware that Waterville was an isolated self generat.

:eys contract and in refusing to ing muncipal system which was having problems with reliability and voltage
variations. Cloer, DJ 582, p.12. TECO also knew that Waterville was unable todid conclude an arrangement
supply all of its industrial customers with power on certain occasions. DJ 615.surpose of the original Buckeye

volved in the negotiation of the Waterville informed TECO that it was interested in negotiating for bulk power
supply on a long. term basis. DJ 615. Exhibit DJ 504, a report from Cloer to
Schwalbert on Cloer's meeting with Mr. Bucher, president of the Waterville BPA,i by chins "infery" d=se>as.

' reasoned repetion of 3ses * is s gnificant in many respects. First, it indicates that Waterville was seeking

i,,$ some form ofinterconnection because its system was "in trouble" when its large*

generator was down. This demonstrates TECO's awareness of the problems
non-.am anernmove never mentioned imposed by isolated operation. Second, the memorandum sets forth TECO's

reluctance to sell wholesale power "since this makes their system more reliable."Moran, was unciser wie rapact to
-9,9937, t0.09t-92. Thors is a & Rus, there is a direct relationship between the refusal to sell at wholesale and

the knowledge that this refusal would place this small competitor in an un-O

tenable position. TECO's motive for placing its competitor in this position is
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further disclosed by Coer's statement that the reason he wants to make this
system unreliable is TECO's desire to purchase the light plant. Third, and ex.
tremely significant as we exanune the arguments and representations advanced
by TECO to justify a series of denials of requests to obtain bulk power service,is
Coer's stasment that ' TECO did not want to state its actual position as its public
position but rather devised a phony or secondary justification for the refusal to
furnish wholesale power. Fourth, Coer notes his awareness that a rejection
could be made in such a manner as to avoid a complete "no" answer.Nonethe.
less, it is clear that TECO had no intent of furrushmg such service. In other
words, it was dissembling with officials of the municipality.This is significant in
view of TECO's protestations with respect to wheeling that it never gave a final
negative answer but occasionally was willing to entertain the concept. Our
confidence in TECO's articulated reasons for denial of bulk power services is not

*

enhanced by careful reading of DJ 504. Finally,504 again undercuts TECO's
argument that its acquisition program came about not through its own initiative
but through requests by village officials for TECO to acquire their facilities. As
DJ 504 illustrates, such requests,in fact, often were the product of deliberately
staged charades which masked the role of TECO as a moving party.

'
180. In June 1967, TECO again responded to a request by Waterville's

consulting engineers that TECO sell either full or partial requirements firm
wholesale power, DJ 505. TECO refused, DJ 506.

Denial of Joint Ownership.in L.arte Scale Generating Facilities

181. In 197172, the City of Napoleon engaged a consulting engineer, Mr.
Lewis, to conduct a study of future bulk power supply altematives. Mr. Lewis
met with TECO representatives Moran and Goer (also present was Napoleon's
City Manager, Mr. Wagner) to inquire as to whether TECO would consider joint
ownership of large scale genercting facilities by Napoleon and other municipal
electric systems in the State of Ohio. Mr. Moran:

. . responded by saying that Toledo Edison considers its municipal electric
wholesale customers as nothing more than industrial customers purchasing
power under a retail rate schedule and it intends to adopt rates for the
municipal systems in the future that will be on the same level as its retail
rates to industrial customers; therefore, there would be no feasible arrange.
ment'whereby Toledo Edison could enter into such a joint ownership-type
arrangement. NRC 127, p. 7.

At another meeting on March 6,1972, Mr. Lewis renewed the request forjoint '
ownership of large scale generating facilities by Napoleon and other municipal

!
systems to Mr. Moran and Mr. Coer. Mr. Coer stated that this was " impossible."
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ason he wants to make this Id. I.arge scale electric generating facilities would include nuclear stations and it
te light plant. Bird, and ex. is reasonable to conclude that TECO's denial of access to large scale generating
md representations advanced facilities to Napoleon and other municipalities effectively precluded these
obtain bulk power service,is entities from obtaining access to the Davis-Besse and Perry stations. With respect

:s actual position aa its public to any asserted proposed change of attitude by TECO, we observe first that
ustification for the refusal to there is no evidence of record suggesting that any new policy of Applicants has
s awareness that a rejection been communicated to municipalities in the TECO service area; furthermore, the
iplete "no" answer. lWethe. 197172 refusals would have had a discouraging effect upon any planning neces-
ishing such service. In other sary for these municipalities to utilize the output of the Davis-Besse or Perty
icipality. His is significant in stations.
: ling that it never gave a final 182. Since commencement of these proceedings, TECO has as: reed to con-
entertain the concept. Our sider joint construction with Napoleon, Bryan and Buckeye of a i fuse burning

. of bulk power services is not generating unit. Moran, Tr. 9858 59. However, TECO's witness was unaware of
504 again undercuts TECO's any notification by TECO to its CAPCO partners ofits proposal to engage in
not through its own initiative coordinated development of a generating facility with non-CAPCO entities,
to acquire their facilities. As Moran, Tr. 10,666 67. TECO is aware that such an arrangement would be incon-

re the product of deliberate'y sistent with CAPCO understandings. See Sullivan,DJ 578,p. I17.8 8'
a moving party.
to a request by Waterville's

CAPCO ANTITRUSTVIOLATIONS
ar partial requirements firm ,g g

183. At the time of formation cf CAPCO in 1967, each of the member
companies had participated in actions intended or having the foreseeable effect
of reducing the reliability and the economic viability of competing electricg

generating and distnbution entities within their respective service areas. As has

.ed a consulting engineer, Mr. been noted in findings 7, 8, !!!,141, infra, Applicants provided bulk power
upply alternatives. Mr. Iewis services to each other even as they avoided competition in the retail and whole-

(also present was Napoleon's sale power transaction market. His avoidance was not passive since several

sr TECO would consider joint Applicants were parties to affirmative agreements or understandings not to
lapol:en and other municipal compete with one another. Moreover, each Applicant took actions intended or

with the foreseeable effect of eliminating competition with non-Applicants in
onsiders its municipal electnc retail power transactions.i n s Rese restraints took the form of agreements in.

dustrial customers purchasing ' Mh* prMent of one CAPCO member. Duquesne, has usuned mat approval by a
.tends to adopt rates for the member company's CAPCO partners would be required before the member company would

on thi same level as its retail be free to engage in coordinated development with non CAPCO entities. Schaffer Tr. 8557.
a a 8 As noted, we are aware of the Pennsylvania Applicants' arguments that Pennsylvaniawould be no feasible arrange-

law does not permit direct retail competition between electric entities in that state. None-
a such a joint ownership-type meness, he,had. Applicants in their own internal documents have conceded the aware-

ness of competition offered by the mere presence of other generating and distribution
entities within their service areas, and Duquesne engaged in consoons campaigns or actions

renewed the request forj,oint designed to eliminate such enuties. See Duquesne fr. 76, 79,infnr. Further, the possibility
that such electric enuties could obtain access to economies of scale which would be re-lapoleon and other municipal
nected in their retail rate schedules must have had some restraining influence on the Penn-

ed that this was " impossible." sylvania Applicants notwithstanding their rotestations to the contrary.
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restraint of trade with municipal generating and distribution systems including |
territorial or customer allocations, attempts to fix prices for retail power trans- '

actions, and refusals to provide bulk power services where the refusals had the
known effect of reducing the reliability and the economic competitive potential
of these rival systems. Thus, each Applicant has entered into agreements and
understandings the effect of which is to create and maintain a situation inconsis.
tent with the antitrust laws within its own service territories. These actions or
policies have continued over a period of years and their cumulative effect has 1

been to reduce the level of competition within the CCLT or to prevent such ;

competition from being as vigorous as it otherwise might have been. |
184. Finding 183 desenbes the atmosphere and situation prevailing at the

time of CAPCO formation in 1967.58' Although a primary purpose for the
formation of CAPCO was to secure certain lawful advantages to Applicants
themselves Fleger, Tr. 8617 20, a collateral and well understood result of the
formation of CAPCO was to deny to competitive entities in the CCCT access to
coordinated operation and development. During the CAPCO formation meet.
ings, specific consideration was given to the inclusion of municipal systems in
the CAPCO group. After considerable discussion among the prospective CAPCO
members, they collectively decided that only investor. owned utilities should be
permitted to join CAPCO and that municipals or cooperatively-owned systems
should be excluded. Lindseth,' 7 DJ 568, p. 26-29.' 8 ' The record contains
numerous references to formation meetings of CAPCO in which the possibility
of municipal participation was considered and rejected.C 50;C 51;C 52. At one
point, Applicants went so far as to consider the effect ofincluding a municipal
system specifically modeled after Cleveland in the allocation of CAPCO generat-
ing capacity. Interestingly, the resulting installed reserve of each Applicant
company would decline with the inclusion of Cleveland in the CAPCO pool by
using the CAPCO allocation formula while the installed reserve of Cleveland
would have risen marxedly. The author of the study recognized that the pro-
posed approach was at variance with what the FPC might consider equitable. DJ
278. Finally, we note that Applicants expressed considerable concern that their
presentation to the FPC be as limited as possible in order to avoid the risk of

,

''*The aEand cractims desenbod above continued well beyonti the 1967 inception
date and many are in effect today.

'"Mr.1.indseth was Chaar. nan of the Board of CEI from 1960 until his retirement in
1967, and he. served as a director of CEI until 1974.

''' Another CAPCO company executsve, Mr. Fleger, Chief Exerstive Officer and
President of the Duquesne !.ight Company from 1958 to 1967, testified that he never gave
consideration to the inclusion of other parties to the pool. He indicated that this was due,in
part, to Duquesne's desire to complete the CAPCO arrangemerit before it was required to
make the decision with respect to the installation of its next large scale generating unit.
Thus, Mr. Fleger dec" led it would not be worthwhile even to give thought to permitting any
other party to share in the benefits of CAPCO. Fleger. Tr. 8617 20.

'
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ribution systems including municipal intervention in the FPC review. DJ 279; DJ 280. He record reflects a
ices (cr retail power trans- continuing determination on behalf of Applicants that CAPCO be structured so
whIre the refusals had the as to avoid to the maximum extent possible FPC supervision and the possibility
oma: competitive potential that the FPC might consider membership requests from municipal systems in
tered into agreements and deciding whether to approve any of the CAPCO agreements submitted for its
aintan a situauon inconsis- review.8 8 ' C 52, p. 2.
ernt: ries. Dese actions or 185. Having reached the consensus opinion that public power bodies not be
th:fr cumulative effect has included in CAPCO, Applicants then devised arguments to be advanced to the
CCCT or to prevent such FPC staff as to why such membership was undesirable. ne first reason cited was

ght have been. that:
1 situation prevailing at the . . . He most appropriate means for the public power bodies to participate
a primary purpose for the in the economic and other benefits of the Pool would be through the sale of
I advantages to Applicants capacity and energy by Parties of the Pool to these public power bodies
di understood result of the under FPC approved rates. C 52.
.tities in the CCCT access to
e CAPCO formation meet- His rationale was a sham since in the sams time frame Duquesne was refusmg to
on of municipal systems in sell power at wholesale to Pitcairn and had indicated an intent not to make such
ong the prospective CAPCO sales in the future. NRC 13 dated January 23,1968. CEI had refused to inter.
3r. owned utilities should be connect with the Cities of Cleveland and Painesvdle except upon an illegal price
> operatively. owned systerr.s fixing condition. See C 99; C 111; C 128; C 132,Tr. 2569,3152 53.TECO also
:9.t t a ne record contains refused to sell wholesale power to a municipal system which it hoped to acquire.
CO in which the possibility DJ 504;DJ 506.
sd.C 50;C 51;C 52. At one 186. Mr. Greenslade, counsel for CEI, submitted to his counterparts at
ect of including a municipal TECO, Duquesne, and Ohio Edison a memorand un dealing with the ability of
Ilocation of CAPCO generat- the regulatory agencies to cope with new concep,ts in interconnection through
reserve of each Applicant the formation of power pools. He notes,in C 55, p. 2, that:

land in the CAPCO pool by Whether by accident or design,one of the effects of the tenancy in common
stalled reserve of Cleveland concept [the proposed CAPCO method of ownership of generating
uly recognized that the pro- facilities] has been, to date at least, removal of regulatory supervision.
might consider equitable. DJ
nsidIrable concern that their .....

in order to avoid the risk of
Similarly, the FPC is denied regulatory control except over minor facets of

wou beyond the 1967 inception the arrangement . . .t a o

rom 1960 until las retirement in 8 8 'in fact, at least some Applicants were concerned about FPC efforts in 1967 "to give
capacity value to maall tuuts in municipal systems when pool anangements are being con-

r. Chief Executive Officer and sidered." C 54, p.1. The evulence shows that Ohio Edison was interested in nasms the
1967, testafled that he never gave CAPCO arrangements so that Pennsylvania Power would reaive favorable treatment with
He indiated that this was due,in respect to pool allocations of initial capacity while musicipal systems seeking membership
gement before it was required to would not receive the same benefit. C 54.
next large sca!s generating ust. 8 8' An interestini; argument from the very Applicants who argue that the NRC

to give thought to permittag any essentially is ousted from jurisdiction in these proceedings because of the pervesive regula-
kl7 20. tion of the FPC over all aspects of Applicants' operation.

'
225

x

__%.



-

)

'l
Mr. Greenslade concludes that: j

I have seen no current efforts by the various agencies to assume additional
jurisdiction over power pools and tenancy in common arrangements by
utilization of the entities approach.

However, he expresses his concern that regulatory bodies may become more
active in an effort to fill what CEI's counsel describes as a " substantial regula -
toty gap."Id, p. 3. Finally Mr. Greenslade notes increasing attempts by munici-
palities to become pool members and to participate.in ownership of joint
units s t as a factor stimulating FPC interests. He concludes, however:

The FPC is seemingly sympathetic with these efforts, but its legal powers in
the area are limited.

18"F. At the same time as Applicants were combining to exclude their
municipal competitors in the CCCT from CAPCO membership, they were dis-
cussing the possibility of including additional utility members outside of their
service areas as CAPCO members. Williami, Tr.10,354. This is further confuma.
tion of Applicants' policy ofisolating competitors within the CCCT and denying

|

,

them the benefits of coordination which Applicants received and made available
to outside systems.

188. We fmd that Applicants, from the very inception of CAPCO, were
aware of and held mutual discussions concerning the possibility of applications
for membership by other entities in the CCCT. It was the consensus opinion of
Applicants reached as a result of these discussions that municipals not be in-
cluded in the CAPCO structure and that allocation formulas making it difficult
for municipalities to join be accep,ted notwithstanding adjustments in the
formula made to favor ~each other with respect to initial capacity allocations.C
50. s a Applicants also deliberately sought to mmimize FPC supervision over the,

|

CAPCO arrangement because of their concem that the FPC might deem it ap-
propriate to make provision for municipal membership. All of these factors
considered individually and collectively cause us to fmd that Applicants con.
sciously denied and intended to deny the benefits of CAPCO membership to
competitors in the CCCT.

'8'Ona again, we observe estly idenufication of the nexus between joint ownership
nuclear units (CAPCO had already decided to go nuclear) and the desirability or necessity of
participating in a pool as a vital adjunct of this ownership.

* * * C. 50 consists of Ohio Edison's Mr. Firestone's notes of an August 20,1967, meeting
of CAPCO principals. C. 49 mnasts of notes of the same meeting prepared by Duquesne's
Mr. Munsch. These two sets of notes confirm thejoint notion of the understanding reach'ed
and destroy Applicants' argument that each set of notes be received as evidence only against
the individual Applicant in whose file it was found. We hold that at leut from August 20
1967, forward Applicants were a party to a joint plan or combination, one facet of which

,

was to exclude CAPCO participation by municipais.

226
f

i

i
t..



_

189. We find that there is a relationship between the collective denial cr
mcies to assume additional lack of provision for membership in CAPCO and the individual intent .nd
common arrangements by practices of the Applicants in creating and maintaining a non. competitive situ-

ation within their individual services areas. Although we do not hold tb 4t the
primary motivation for the instigation of the CAPCO arrangement was to affect

bodies may become more adversely Applicants' competitors, we do hold that this inevitable result was
,es as a " substantial regula- recognized by Applicants as a corollary effect of the arrangement and that they'
reasing attempts by munici. took no effort to alleviate the consequences of the agreement.We funher hold
ate in ownership of joint that the CANO agreement wu an agreement in restraint of trade in that it
cludes, however: extended services and benefits to parties to agreements not to compete which it
' orts, but its legal powers in denied to their would-be competitors. We hold that these denials were not

accidental or unintended but were the result of consideration of the con-
sequences of these actions. Given the stipulated dominance of AppIlcants' of

ambining to exclude their generation and transmission within their service areas and their collective
mmbership, they were dis. dominance within the CCCT, the denial of m mbership opportunities was an act
y members outside of their of monopolization and also constitutec a group boycott. 'Ihus, we hold that
;4. This is further confirma.

there were violations of both Section I and Section 2 of the Sherman Act
thin the CCCT and denying resulting from the form of CAPCO agreement which Applicants adopted know. |received and made available ingly.i s a

190. After the inception of the CAPCO agreement, Applicants continued
inception of CAPCO, were their maintenance of an anticompetitive situation by refusals to approve mem-
e possibility of applications bership requests in CAPCO from competing entities. These refusals were the
as the consensus opinion of \ result of collective action and this collective action was contemplated from the
that municipals not be in- very outset of the CAPCO agreements.

formulas making it difficult 191. On December 5,1967, Mr. McCabe, the Solicitor of Pitcairn, wrote to
mding adjustments in the wach of the Applicants with a request to discuss membership affiliation of
titial capacity allocations. C Pitcaim in CAPCO. McCabe, Tr. 1555,1557-58; NRC 15.8 8* A CAPCO draft.
2e FPC supervision over the ing committee met on December 11,1967, and discussed Pitcairn's request.DJ
the FPC might deem it ap- 130; DJ 131. TECO, CEI and Duquesne each prepared draft responses to the
irship. All of these factors Pitcairn request during December, and these requests were circulsted to and
, find that Applicants con. found in the files of the various CAPCO member companies. DJ 237;iss DJ
of CAPCO membership to 202; DJ 204; DJ 205. A copy of one of Duquesne's draft responses waslocated

nexus between joint ownership
's sit should be obvious that we do not hold that the formation of an area wide power5 the desarability or necessity of

pool founded on fair and nondisenminatory principles either creates or maintains an anti-
competitive situation. Our concern is not that CAPCO was formed,it is how it was formed

cf an Argust 20,1967, meeting and managed that gives rise to antitrust consequences.
nesting prepared by Duquesne's ''* Although McCabe did not send any of the CAPCO companies copies of his letters to
su cf the understanding reached

the other CAPCO members, the Applicants circulated the McCabe letters among themselves.
eceived as evidence only assinst McCabe, Tr.1723; NRC 3, Tr. 5223; DJ 224. Tr. 5111.
Id that at least from August 20. '" An Ohio Edison and Pennsylvania Power acknowledgement of the inquiry wascmbination, one facet of which mailed to Pitcairn, NRC 8. McCabe Tr.1571, and copies were found in the files of CEI

(Stipulation Tr. 5223) and Duquesne, DJ 225, Tr. 5144.
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in TECO's files, NRC 53; NRC 54, with a cover memorandumia * from Mr.
Henry, Counsel for TECO, who attended the December 11 meeting,DJ 130,to
TECO's president in which he stated:

Ris (the Duquesne draft letter] goes into detail contrary to consensus at
the last meeting. It is to be discussed at nursday's meeting . . .
NRC53.

De reference to a consensus reinforces our holding that the CAPCO companies
acted collectively and jointly in discussing and agreeing upon a common stand in
refusing the Pitcairn membership request.

192. On December 18, 1967, CEI sent a letter to Pitcairn refusing its re.
quest for CAPCO membership. NRC 10;McCabe,Tr.1573-75.ia' On December
19, TECO sent a refusal letter to Duquesne. NRC 7; McCabe, Tr. 1566 67. A
comparison of the CEI and TECO responses indicated that they are essentially
identical.is s On January 2,1968, Duquesne refused Pitcairn's request,DJ 167,
p. 9,in a letter that was shorter than the initial Duquesne draft and was similar
in content to the TECO and CEI tesponses. NRC 6.t z e

193. On January 9, Ohio E,dison and Pennsylvania Power also refused Pit.
cairn's request for poolmembership,NRC 9.8 3' Although Mr. White testified that
when Ohio Edison made its response to the Pitcaim request, Ohio Edison was
not aware of the response of the other Applicants, White, Tr. 9817, and the
record shows that CEI, DJ 218, and TECO, DJ 124, supplied the president of
each Applicant company with copies of their responses prior to the date of the
Ohio Edison response.

194. Despite the refusals of CEI and TECO to its request for CAPCO mem.
bership, Pitcairn again wrote to CEI and TECO on January 2,1968, DJ l10; DJ
125, to request further consideration of its request for pool membership. A
similar request was sent to Ohio Edison and Duquesne on January 11, 1968.
App. 52; NRC 11. 3' On January 17, 1968, the CAPCO drafting committee

'" Applicants have indicated that NRC 53 and NRC 54 are the same document. Tr.
- 2579; Tr. 2580.

' "CEI forwarded copies ofits letter to other Applicants. DJ 218, although the letter to
Pitcairn did not show any copies. NRC 10.

' **MU also sent blind copies of its refusal letter to other Applicants, DJ 124.
Mc.ever, TECO's Vice Presusent for System Planning. Mr. Kedt, testified on deposition
that TECO conducted no study :n response to ths Pitcaim request but that a study was
mnducted by Duquesne. This contracicts Duquesne's scenano of companies acting uni.
laterally and without reliance on the actious of each other. Keck, DJ 576, p. 225.

'" Copies of Duquesne's response were distnbuted to other AppUcants on January 3, .

1968. DJ 207;DJ 209.
'" Ohio Edison also sent blind copies to other Applica*nts. DJ 115;NRC 9.
'" Although no copies were sent to the other Applicants by Mr. McCabe,McCabe,Tr. |

1723, his letter to CEI was located in the files of TECO. Tr. 4652-53, and Duquesne, DJ
'

211, Tr. Sill, and was dictated by a Duquesne employee to Mr. Greenslade, coussel for i

[ Cutmued on reat NL |
|

|
l
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memorandum 8 8 ' from Mr. scheduled a meeting to discuss Pitcalm's request for additional consideration. DJ
mber 11 meeting,DJ 130, to 288; White, Tr. 9509 10. On January 22, 1968, Duquesne wrote to Pitcairn

stating that it was not aware of any reason to modify its earlier refusal but that
tail contrary to consensus at if Mr. McCabe wished to discuss the matter further, he should contact one of
ty's meeting . . . Duquesne's attorneys, NRC 12. A notation a Duquesne's file mpy (but not on

the copy sent to Mr. McCabe) stated:
'lhis reply represents the consensus of the attorneys for the CAPCO com-

g that the CAPCO companies p,,i,,,t s a
:ing upon a mmmon stand in

Once again, we conclude that notwithstanding the fact that individual Appli-:et to Pitcairn refusing its re-
cants responded directly to the Pitcairn request (albeit in similar terms), the

r.1573 75.8" On December
responses were a result of mutual discussions and a joint decision to deny7; McCabe, Tr. 1566-67. A
CAPCO membership to Pitcairn. -

ated that they are essentially
195. Shortly after receipt of the Duquesne response, Pitcairn informed4d Pitcaim's request,DJ 167

Duquesne that it wished to meet and discuss its desire for CAPCO membership.uquesne draft and was similar
DJ 213; DJ 214. Simultaneously, Pitcaim wrote to each Applicant requesting a |'"
copy of the CAPCO agreement. DJ 127; DJ 215; DJ 222; DJ 229.8 88 Each of

'.vania Power also refused Pit.
the Applicants in very similar language declined to supply a copy of the agree.

hough Mr. White testified that
ment. DJ 112; DJ 128; DJ 217; DJ 230. The refusal to supply copies of theim request, Ohio Edison was

ts, White, Tr. 9817. and the CAPCO agreemmts or memorandums of understanding was unreasonable and
undercuts Applicants' argument that the decision to exclude Pitcairn was a result

24, supplied the president of
onses prior to the date of the of a mature exchange ofinformation between Applicants and Pitcairn relating to

the feasibility of Pitcaim participation. See App. ff 33.33 36. Plainly, Pitcaim,

. 3 its request for CAPCO mem- was disadvantaged in any discussions with Applicants in demonstrating how,if at
all, t could make a contribution to CAPCO8 8' since it was not supplied witht January 2,1968, DJ l10: DJ
the most basic information relating to the structure and operation of CAPCO.aest for pool membership. A
Moreover, we can discem no need for secrecy as to the terms of the CAPCOquesni on January 11,196o

e CAPCO drafting committee agreements and memorandum and even Applicants have not advanced such an
argument. It seems obvious that the refusal to ptovide copies of the agreement

C 54 are the same docunient. Tr. was a deliberate attempt to frustrate negotiations. If Applicants were sincere in
their contention that they were motivated solely by busmess reasons in denyingcts, DJ 218.although the letter to
the Pitcairn membership application, they should at least have been willing to

er to other Appbcants. DJ 124. create a record which would allow for discussion on the merits.
Mr. Kedt, testified on deposition 196. On February 21, 1968, Mr. McCabe met with representatives of

: airs request but that a study was
scenano of compemes acung um. Continesefhempreysoss page.
. Kedt. DJ 576, p. 225. CEI. DJ 220. In addition, Pitcairn's letter to TECO was mailed to Duquesne by TECO's
ta sther Appucents on January 3, Prendent Mr. Davis. DJ 233.

* 8 8 Copies bearing this notation were sent to other Apphcants. DJ 211.*

anc DJ 115tNRC 9. iss.!he CEI, DJ 222, and Ohio Edison, DJ 229 letters were found in the files of
cents by Mr. McCabo McCabe,Tr.. Duquesne. Tr. 5111.
3. Tr. 4652 53, and Duquesne, DJ * ** Assumung, argusado, that this is the relevant critaris. The ** mutual benefit'* theory
yes ta Mr. Greenslade, counset for espoused by Applicants conveniently overlooks any obligations impossd by virtue of their

Connnued on next Page. stipulated dominance.
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| Duquesne and again made an oral request for membership in CAPCO and again
asked for a copy of the CAPCO agreement. Both requests were refused.a ss

! McCabe, Tr. 1630 36; NRC 17. McCabe wrote to Duquesne memorializing the

| reasons Duquesne had given for the most recent refusal of Pitcairn membership
| in CAPCO, McCabe, Tr.1633; DJ 121.8 3 8 Duquesne prepared a draft resoonse,
| DJ 122,8 3' and then sent a revised reply to Duquesne, App. 5. McCabe then i

concluded that Duquesne's adamant stance made it useless for Pitcairn to con- |
Itinue its quest for CAPCO membership, McCabe, Tr.1725.

197. A second request for municipal membership in CAPCO occurred in
April of 1973 when Ceveland's Municipal Electric Light Plant (MELP) sent a
letter to CEI requesting admission to and participation in the CAPCO power
pool. In its request letter, Ceveland noted that it was then the ninth largest
electric power utility in the State of Ohio, DJ 97. Geveland's letter of April 4,
1973, also requested an opportunity to participate in joint development ofpower
generation and transmission facilities in the northeast Ohio area. CEl's President,
Karl Rudolph, responded to the City's request by letter of April 17,1973,by
noting first that ownership of the Perry nuclear plant raised essentially the same
question as membership in CAPCO. 'inus, it is clear that a direct nexus between
access to Perry and membership is CAPCO was perceived by the President of
one of the Applicant companies.14r. Rudolph suggested that Ceveland repre-
sentatives meet with Lee C. Howley, CEI's general counsel, and that "[i]f it
appears that further discussioi *ould be appropriate, we will pursue the subject
with representatives fr- a'' c' the CAPCO companies." DJ 97. Also on April.

17, Mr. Rudolph fors 3 copies of his response to Ceveland and to the Chief
Executive Officer of t.< uther CAPCO menbers together with his request that
the subject be discussed at an April 27 mee. %g of CAPCO executives. DJ 97. It
is plain that Mr. Rudolph regarded the request for municipal membership as a
matter of joint interest for resolution among the CAPCO partners. 7he subject
of CAPCO membership was made a part of the agenda of the April 27 meeting.
DJ 98, p. 9; White. Tr. 9512.

198. On August 3,1973, MELP again wrote to each of the Applicants,this
time with a comprehensive proposal for membership in CAPCO and participa-

'"We make no finding as to whether Pitcairn's request for membership in CAPCO
necessanly should have been approved at the time the request first was made. Although
portsion for small system membership is not incompauble with the formation and opera-
tion of an area wide pool, e.g., New England Poveer Pool, the desirability in the context of
the CAPCO pont was not established. Our concern is that the refusal was unreasonable and
anticompetitive in the fashion in which it was effected. The refusal also is consistent with
the prior decision of the CAPCO companies not to make provision for the participation of
nval systems withm the CAPCO poolirrespective of the size of these nyals.

'" A copy of DJ 121 was found in the files of TECO. Tr. 4652 53.
8 "The draft response also was found in the TECO files. Tr. 4652 53.
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sership in CAPCO and again tion in nuclear units. DJ 100.8 8' At an August 8 meeting of CEI's top manage.
t requests were refuwd.t ss ment, "[I]t was decided that the company should refuse to agree to develand
Suquesne memorulinng the becoming a member of CAPCO." DJ 291, p. 3. Since each CAPCO member

| Tusal of Pitcairn membership company had veto rights over the decision of the group, this essentially elimi-
te prepared a draft response, nated any prospect that Ceveland would be admitted to CAPCO. By letter of
aesni, App. 5. McCabe then August 17,1973, CEI com: :sted its intent to exclude the City from CAPCO
t useless for Pitcairn to con- membership to the other Applicant companics. This decision was not made
.1725. known to Ceveland, however, and on September 10,1973, the City.once again
ship in CAPCO occurred in wrote to CEI and other CAPCO companies with a request for nuclear participa-

| : Light P' ant (MELP) sent a tion. App. 51. CEI and Ceveland representatives met on October 25 to discuss.

| iation in the CAPCO power the City's request for membership in CAPCO and for participation in CAPCO
i . was then the ninth largest generating units. At that meeting, CEI refused to give Ceveland a definite

dev: land's lettet of April 4, response to its request notwithstanding its prior decision to deny CAPCO mem-
n joint development of power bership to Ceveland.''' A special meeting of the CAPCO executive committee

| st Ohio area. CEl's President, was convened on December 7,1973, to discuss Ceveland's dual request for
letter of April 17,1973, by membership in CAPCO and participation in CAPCO nuclear units. At the

.nt raised essentially the same December 7,1973, meeting,it was decided jointly that Ceveland would not be
r that a direct nexus between permitted membership in CAPCO. Deposition of Karl Rudolph, DJ 558, p. 245.
wrceived by the President of 199. Following discussion of the Ceveland request for niernbership, Appli-
ggested that Ceveland repre- cantr agreed at their December 7 mee'ing to communicate their responses to
al counsel, and that "[ilf it Ceveland prior to the next MELP.CEI meeting. DJ 104.Each of the Applicants
.te, we will pursue the subject then communicated to CEI its rejection of the Ceveland :equest. White, Tr.
anies." DJ 97. Also on April 9515; C. 61; DJ 581, p.18; C. 63; Stipulation, Tr. 7433. Duquesne informed
to develand and to the Chief CEI of its decision, and in addition mailed a direct copy of its response to
ogether with his request that MELP. DJ 105; DJ 187.
'CAPCO executives. DJ 97. It 200. On December 13, 1973, CEI officials (general counsel Howley) met
.r municipal membership as a with Ceveland officials and informed them of the jointly formulated negative
CAPCO partners. The subject
; ends of the April 27 meeting.

''' Although DJ 100 contained seoarate (though not inconsistent) suggestions relating
to each of the Applicants,this m Perry participation and to CAPCO membership, we concentrated here only on that part

ship in CAPCO and participa- f the request relating to CAPCO membership.
ise n fact, CEI also consulted its CAPCO partners prior to responding to Ceveland's

August 3 request for CAPCO membership although CEI was aware that under CAPCO rules
requiring unanimous consent. CEI alone could have vetoed Ceveland's reo".est. wnh=== Tr.

quest for membership in CAPCO 10.436-37. Moreover, Ceveland was informed by CEI that **...we have talked with the
request first was made. Although other mem sers of the CAPCD group, all of whom feel that these discussions can best be
ble with the formation and opera- initiated by the Illuminating Company and the Cty of Ceveland." App. 21. Applicants have
t the desirability in the context of . disputed v hether the requirement that develand deal exclusively wit!' '" * u representative
it the refusal was unreasonable and of the CA PCO group created an agency relationship. Although we find th. t such a relation-
The refusal also is consistent with ship was reated in this and other instances, this finding is not crucial to our holding that
a provision for the participation of the reje< tion of Cleveland's application for membership was the result of joint action among
ze of these nvals. Applicuits. Nor does the fact that each Applicant individually may have wished to reject
Tr. M52 53. Cevdand for its own reasons overcome a finding that Applicants combined to resist # 3
es, Tr. 4652 53. entry of any municipal, including Ceveland, to CAPCO
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response to the membership request. Rudolph, DJ 558, p. 245. CEI's Mr.
Howley, Both orally and in writing, denied Cleveland's request on behalf of the ,

CAPCO companies.8 * * DJ 188: DJ 291, p.18 22; Hart, Tr. 4795.8 4 8 |

B. Denial of Nudear Access

201. As indicated in preceding findings dealing with individual Applicant
activities, certain Applicants have denied access to nuclear facilities (including
Davis-Besse or Perry) to other electric entities in their respective service areas or
have conditioned access upon agreement to restraints in alienation of the nuclear
power by the purchasing entity. With reference to our preceding findings,it now
should be apparent that at the time of these denials Applicants already had been
acting in concert to deny these entities access to bulk power services which
would include products oflow cost base load electricity from nuclear generating
stations. Accordingly, we make two findings. First, we hold that the various
denials to r.uclear access by individual Applicant companies were inconsistent
with the antitrust laws.ne: Second, we find that the individual denials,whether
or not cleared with other Applicants in advance, were made pursuant to
co:, mon objectiven and understandings among Appliants to limit the availability
of bc3k power services to non. Applicant entities within the CCCT.We should
indicate hat in the absence of the second finding above, the other related
findings of pint action have an impact on the outcome of these proceedings
sufficient to require that no unconditioned licenses be granted. Our first finding,
standing alone, also justifies relief.

202. In support of our finding that Applicants had a collective and con.
certed interest in the denial of access to nuclear facilities to rival entities, we
now examine Applicants' response to a request by the City of Cleveland for
access to CAPCO units, specifically including the Perry unit.8 *3 Exhibit DJ 97,
cited earlier with respect to Cleveland's application for CAPCO membership, also
contained an April 13, 1973, letter from Cleveland to CEI's Karl Rudolph re.

'**The December t3 notes in DJ 29t state expressly that the turndown letter of
Duquesne reticcted the reasons of the CAPCO compardes. We reject Applicants' assertion
that no joint action was involved in this boycott and refusal to deal

* * ' Mr. Arthur, Chairman of the Board of Duquesne, testified that he was influenced in
his decision to turn down Cleveland's request by the fact that MELP's generation, transmas-
sion and distribution were dissimilar to those of CAPCO companies. In fact, the systems of
the CAPCO companies were not compatible in all respects. More importantly, Mr. Arthur
macaded during his cross examination that he lacked relevant information and was unable
to support his contentions of system disamalarity. Arthur, Tr. 8378-85.

* * 8These denials also were inconsistent with the Congressional policy of assurms access
to nuclear facilities to more than a few dominant entities.

8*sWe also make this finding, independent of prior determination of collective
exclusionary acts.
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I;J 558' . 245. CEI's Mr. questing access to the Perry nuclear plant. By reply of April 17,1973, Mr.

"d's r'9uest on behalf of the
Rudolph informed Cleveland of the joint ownership of CAPCO units by Appli-

lart, Tr. 4795. a t cants znd stated that if after preliminary meetings with CEI's Mr. Howley,it
appeared that further discussion would be appropriate, CEI would pursue the
subject of nuclear access with representatives from all CAPCO companies. Mr.
Rudolph then communicated with the president of each of the CAPCO com-

ng with individual Applicant Panies to inform them of the Cleveland request.

o nuclear facilities (including 203. On August 3,1973, Ceveland renewed its request for access to the
Perry plant and induded a more comprehensive proposallisting participation in

ts n a n no e nucles the Davis-Besse and Beaver Valley plants as additionalitems for discussion.This

7 receding findings.it now communication also was sent by Ceveland to the president of each CAPCO

sA licants already had been C mPany. On August 8,1973, CEI executives met to discuss Ceveland's request

bulk wer services which and Mr. Hauser's minutes state that CEI made a determination to deny Ceveland

' icity from nuclear generating membership in CAPCO and access to Davis-Besse and Beaver Va!!ey Unit 2.DJ

st ce hold that the vanous 291, P. 3. Th: Hauser notes further provide:

co anies were inconsistent On the other hand it was agreed that the lawyers should .dvin the Justice

the in ividual denials,whether Department, after it was cleared with the other C4PCD competier, that the

nce, were made persuant to City of Ceveland would be allowed to participate in the Company's allo-

,pliants to limit the availability cated portion of the Perry units. (Emphasis added).

within the CCCT.We should
din above, the other related It is apparent that collective approval of this approach was contemplated and

outcome of these proceedings that " clearance" by other CAPCO companies was considered important.' **

es be E' anted. Our first f' ding, 2% On September 10,1973, Ceveland once again communicated with them
president of each CAPCO company with the request that it be permitted to

ants had a collective and con. Participate in the " planning, construction and power delivery agreements and

tr facilities to rival entities, we other coordinated aspects of power generation and transmission" relating to the

. by the City of Ceveland for five additional electric generating facilities which the CAPCO companies pub-
hetzed an intent to build.t Perry unit.8 * 8 Exhibit DJ 97,

,n for CAPCO membership, abo
land to CEl's Karl Rudolph re. '** Applicants do have an argument that in a wide area power pool it is essential that

each participant be appnsed of the commitments of the other.On the other hand,we have
seen that Applicants deliberately structured the CAPCO arrangement so that they would

inessly that the turndown letter of own shares in nuclear power plan % s tenants in ct;nmon-this in an attempt to avoid to the
aies. We rgect Applicats' asseruon maxnnum extent possible federal 1gsacy jurisdicta n. Finding 186 supnr.Therefore, accord-
.g g, ing to the legal structure selected by pplicante "or their own purposes,CEI would own,in
a, testified that he was influenced in essence, outnght a block of power with C. ". st should have been free to do as it wished. Of

act that MELP's generation, transmas. course,it was not relieved of the obligation to meet its other CAPCO commitments. How-

"O comparues. In fact, the systems of ever, so long as Cleveland met its CAPCO commitments, it theoretically was no business cf'

pects. More importantly. Mr. Arthur the other Applicants what collaters! arrangements CEI might make for the disposal of any

relevant information and was unable portion of the nuclear output of the Davis-Besse or Perry plants. Thus, we are inclined u

sur Tr.8378 85. gin little weight to any argument that the so<alled clearance procedure among s .e

a policy of assurms access CAPCO comparues was nothmg more than a courtesy notificatic i. In act, DJ 291, p.
00014326 (Mr. Hauser's chronobgical record of events) retlects that "K, H. Rudolph N

prior determination of collectivt recein approval of the chief exectatins of the other CAPCO Companies for the Company to
proceed with proposing (sic | participation in the Company's allocated portion of Perry."
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205. On October 25, 1973, management representatives of Geveland and
CEI met to discuss the CityN pending requests. Notwithstanding CEI's pnor
decision that Ceveland would be denied access to Beaver Valley and Davu-Besse,
no response was made to Ceveland's request for nuclear access.

206. At the special CAPCO executive committee meetmg held on December
7,1973, all Applicant companies jomtly considered Ceveland's request for
nuclear access. It was agieed that other Applicants would commumcate their
position to CEI pnor to a scheduled meetmg between Geveland and CEI to be
held on December 13. De other CAPCO companies did commurucate their
positions to CEI pnor to that meetmg. C. 61 (Ohio Edison); DJ 581, p.18
(TECO), C. 63, Stipulation Tr.1433 (Duquesne).

207. At the December 13 meetmg between Cleveland and CEI representa.
tives, Mr. Howley spoke for CAPCO and commurucated the position that
CAPCO took with respect to Geveland's request for access to nuclear umts. DJ
558, p. 245. '' A response dated December 10,1973, DJ 187, signed by John
Arthur of Duquesne had been sent to Geveland refusmg the City's request for
participation m the Perry I and 2. Davis-Besse and Beaver Valley 2 nuclear units.
That letter retlected the CAPCO jomt position. DJ 291, p. 00014340.

208. CEI distnbuted a letter at the December 13 meetmg, DJ 188, m which
it agreed to enter into negotiations with the City for participation m the nuclear
umts from CEI's entitlement m those umts on the condition precedent, utter
alia, that Ceveland withdraw its petition for antitrust review in any admimstra-
tive or court proceedmg. DJ 188; see also DJ 291, p. 00014340-43. ne condi.,

J

tion that Ceveland not approach the AEC m connecuan with pending license
applications as a pnor condition even of negotiating access to nuclear power was
unreasonable and had the effect of mamtaming a situation mconsistent with the
antitrust laws. * *

209. Exhibit 291, a memo from V F. Greenslade, counsel for CEI, to D.H.
Hauser, another counsel for CEI, on the subject of the Perrv antitrust review is
particularly destructive to certam arguments raised by Applicants. First, Mr.
Greenslade recogmzes that Geveland officials may be distrustful of receivmg a

'

'''Mr. Rudolph specifically was asked durms his testimony if a group pontion by
CAPCO was formulated at that meetmg. His unequrvocal answer was that the pontion taken
at that meetmg was a CAPCO Jemt ponuon rather than a CEI pontion.

Q: Now when you sam $ the position that "we took," did you mean the pontion C.E.1.
took? Or are you speakmg of the postion CAPCO took?

q A: 1 am talkmg about the pontion that CAPCO took at that meetmg.
'"We note that the CEI proposal was not that the petitions to intervene before the

AEC be withdrawn upon satisfactory conclusion of an agreement givmg Cleveland access to
nuclear power; rather, it was the pont2on of CEI that the City would have to withdraw any
informal o[ formal pettuon or request for anatrust review even pnor to the commencement
of negouations with CEI. D1291. p. 00014342-43.
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resentatives of Qeveland and "fr.ir shake" from the 1 PC, particularly in view of the recent FPC action involv-
Notwithstanding CEI's prior ing CEI rates for low displacement service. Mr. Greenslade concludes that:

leaver Valley and Davis-Besse, MELP officials may feel more comfortable with back-up arrangements
clear access. under which they will be paying the same rates and be subject to the same
ce meeting held on December conditions as other utilities in the CAPCO Group.
ered Cleveland's request for
its would communicate their Plainly, this undercuts Applicants' argument that extensive NRC review is un-
<een Cleveland and CEI to be warranted because the FPC is in a position to adjudicate and resolve all of
sanies did communicate their Cleveland's charges and complaints relating to denial of bulk power services.
')hia Edison); DJ 581, p.18 Second, the Greenslade memo under. cores CEI's direct awareness that the

denial of bulk power services has the inevitable effect of reducing an entity's
~!eveland and CEI representa- competitive viability. Further, the Greenslade memo supports our view of the
ununicated the position that relevant product market and is at odds with the proposals of Applicants' experts
for access to nuclear units. DJ taking exception to this defizution. Mr. Greenslade states:
1973, DJ 187, signed by John

refusing the City's request for CAPCO membership by MELP would allow MELP to participate in
Beaver Valley 2 nuclear units. econ my interchange transactions, and allow them to participate in coordi-

291,p.00014340. nated maintenance scheduling. Presumably there would be more oppor-
r 13 meeting, DJ 188,in which tunity to participate in the economy interchanges as a member of the
for participation in the nuclear CAPCO Group than simp!y under a two-party contract with CEI. Finally,
the condition precedent, inter membership in CAPCO by MELP would provide them with access to trans-

itrust review in any administra- mission to all of t!'e CAPCO Companies, rather than simply transmission

1, p. 00014340-43. The condi- fmm the particular plants where they have an ownership interest or are

mnection with pending license buying unit power, to the City's load center. Access to this LAPCO trans-

ng access to nuclear power was action would, m turn, better provide access to alternate bulk power sources

' situation inconsistent with the f r the City, such as Niagara, Cardinal,or AEP. It muld also, perhaps, better
provide access to bulk power from new generation which might be planned

slade, counsel for CEI,to D.H. by the municipal systems of Ohio, similar to the Cardinal generating
cf the Perry antitrust review is facilities which have been constucted by the co-ops.

dsed by Applicanu. First, Mr.
ay be distrustful of receiving a 210. We hold that Applicants' joint and separate d:nials of access to nuclear

units, including Davis-Besse and Perry, either in absolute terms or with unreason-

able conditions creates and maintains a situation inconsistent with the antitrust
i wstanony if a sroup position by laws. He pmposals set forth in App. 44 maintains the situation because it does
J answer was that the postion taken not provide the same range of bulk power services and regional power exchange
a CEI position. transactions as Applicants make available to each other.
* did you meen the position C.E.1.,

)took?
A u that meeting. C. De P/N Formula
he petitions to intervene before the
agreement giving Ceveland access to
2n Qty would have to withdraw any 211. 'Ihe CAPCO pool differs from many other wide area power pools in
ew even pnor to the commencement that member obligations to maintain reserves are calculated on the basis of a P/N

allocation of responsibility rather than a more conventional equal percentage of
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reserves '' or largest single urut down standard. App!icants' descnption of their
jointly adopted P'N formula mdicates that it utthzes probabtlity analysis by

M viewing each member system as an isolated system and desenbing resources by a

m- - probabihty rrodel on a unit by urut basts. The system load ts descnbed by
1 1 - 7 , anothei probabthty model in wh2ch 25: daily peak-hour loads are included.2 "

= The capac:ty model is then merged with the system load model to compute the
'

- array of dany capacity margms and a probabtlity number associated with every
margm is dettrmmed. A margm can be positive, zero or negative. The positive
margm (P) port.on represents abibty to provide help and the negative (N) margm

'

represents the pt tential need for help. Prepared testtrnony of Lynn Firestone,
App.122, p. 2144. See also App.124 The objective of the CAPC i comparues

- was to arnve at a negative margm of one day per year on the system.
212. Although the P'N formula was developed by employees of Ohio

,

Edison and CEI m an attempt to apply probabihty techruques to system opera--

tions m order to determine proper reserve responsibihties, the P'N method had
the recogruzed effect of applying extraordinary reserve requirements to small

- systems, thus penahzing small systems m attempts to join pools using the PN
-_ reserve allocation method. Small systems are victims of a dilemma (assummg

that the P/N allocation type pool is an open membership pool) m that they
wculd be required to sacnfice economies of tra . the production of electncity

- - m order to qualify for poci membership without carrying excessive reserves.
2 - Firestene, Tr. p. 9324 36; Kampmeter, Tr. p. 5702-08; See generally, NRC ff

.

1.309 1.324.' "
____

213. There is no question that CAPCO members were aware that the P/N
formula had the effect of discrimmatmg agamst municipal Applicants and indeed

- ' recognized that the formula would be desirable as an exclusiona:v tool. C. 48, p.
7. .vioreover, the record is abundantly clear that Appbcants did not apply the
P'N formula to themselves at the tmie of entrance, but made arbitrary alloca-
tions m order to avoid dislocations among member comparues for the first few

: years of CAPCO operation. Schaffer, Tr. p. 360243; C 30- C. 31 ; C. 44, C. 48;"-

- .

.__ C. 49; Firestone, Tr. p. 94:4.

''' AppFcants' Mr. Ftrestone. Vice President of Otuo Edison Campany, defined equal
-. percentage of peak load method of reserve sharmg as composed of he g *": canon of an

installed reserve cntenon consistmg of some suted percentage value which, when apphed to
the system's annual peak-hour load, determmes the requtrtd number of megawatts of

_

mstalled reserve for that system. App.122. p.19
' '' 252 days were selected to allow for low peak days such as weekends nd holidays.

_ '''The Board has considered carefully the transcnpt and documentary references set
___ orth in the Staff's proposed findmgs relatmg to the P!N method. Althour,h we do not adopt

these findmgs m toro, we are satisfied that we could do so and that the record is more than
_

suf ficient to sspport the Staft's contention that :he CAPCO PfN reserve method of alloca-
tmg responsibibty is exclusionary and serves as a bamer to entry :nto C APCO of mumcapal

- systems.

..
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plicants' description of their in 1973-74, further changes were made in the CAPCO formula shifting the
12es probability analysis by method of representing units from pro rata to an investment responsibility
md describing resources by a context. C. 57, p. 5. The change in formula was made with the intent and
system load is described by purpose of raising entrance barriers to other potential CAPCO members.

..h:ur loads are included.' * * 214. If membership in the CAPCO pool is regarded a necessary to the
nload model to compute the competitive viability of electric entities in the CCCT, then the knowing erection
umber associated with every of entry barriers through the imposition of the P/N formula violates the antitrust
ero or negative.ne positive laws. His conclusion follows in light of our earlier findings with respect to
> and the negative (N) margin Applicants' dominance over generation r.ad transmission and the fumishing of
estimony of Lynn Firestone, bulk power services and bulk sales at wholesale within the CCCT.
dve of the CAPCO companies It should be understood that we do not condemn the P/N formula u in-
ar on the system. herently anticompetitive nor do we hold that the principal purpose ofits design
aped by employees of Ohio was to exclude competitors.We are persuaded by Applicants' testimony that the
y techniques to system opera- formula represented an attempt to distribute in a rational fashion individual
.ibilities, the P/N method had reserve requirements necessary for the operation of a wide area pool. What we
eserve requirements to small condemn is Applicants' deliberate and knowing recognition of the effect the
.s to j:in pools using the P/N application of this formula would have on generating entities at the time of
tims of a dilemma (assuming entrance into the pool, and their agreement to deviate from the formula for
embership pool) in that they member companies but to impose rigid formula applications on municipalities in
n the production of electricity the event municipals cracked the CAPCO entrance barrier.

. it carrying excessive reserves. 215. Applicants' competitors must have either membershipin CAPCO,thus
102 08; See generally, NRC ff obtaining concomitant bulk power services, or they must have alternate access to

such services. As reilected in our findings dealing with individual Applicant
tbers were aware that the P/N activities and ti nse dealing with the joint denial of access to nuclear facilities
unicipal Applicants and indeed and/or membership in CAPCO, rival entities were unable te obtain sufficient
an exclusion' ty tool. C. 48, p. bulk power servic:s either through CAPCO or through alternate means. In these

t Applicants tid not apply the circumstances, we hold that denial of membership in CAPCO is and was equiva-
ac2, but made arbitrary alloca- lent to denial of access to a " bottle neck" facility.
nr companies for the first few
!.03: C. 30; C. 31; C.44; C. 48;

NEXUS

216. Section 105(c) requires that a situation inconsistent with the antitrust
.lo Edison Company, detined equal laws and the policies underlying those laws be created or maintained by activities

;{$ *", under the license, ne relationship between the proscribed antitrust situation

requeed number of messwatts of and the license activities has been referred to as nexus. He NRC is not charged
with the responsibility of the general enforcement or admmistration of the

such as weekends and holidays. antitrust laws, its particular interest is focused not upon a regulatory mandate to
ipt and documentary references set investigate all market activities of Applicants but only to consider the effect of

,"* *"nd grantirg a nuclear license on the conpetitive environment 'n which Applicantsthe eco is nore
APCO P/N reserve method of alloca- operate.
tr ti entry into CAPCO of municipal In its Waterford II, supra, p. 3, decision, the AEC stated that mere coming-

ling of electric power generated by a nuclear station it.to the overall system
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output of an Appbcant was insufficient, m and of itself, to establish the neces-
sary relationsh2p givmg nse to Commission authonty to apply antitrust remedies.

,

It ts the effect of the licensed activit2es measured against particular situations
wh2ch is predicate for Commission mvolvement m section 105(c) license
consideration.

Throughout these proceedings, the Board has functioned with the instruc.
tion of Waterford clearly in mmd. He nexus issue surfaced as early as the
second preheanng conference and was specifically included as Item 11 of the
Matters m Controversy Penodically, Applicants have questioned whether the
oppoution parties were makmg a sufficient showmg of nexus to enable them to
proceed, and the Board has had occasion to reconsider whether the Commis-
non's nexus requuements were betng met. In our Memorandum and Order of
November 19. 1975, for example, we discuss the relationsh2ps encompassed
within matter in Controversy 11.

;

ne issues heretn as trutrally perceived related largely to the structure of the
electnc power mdustry within the CAPCO market. Dommance of the CAPCO
comparues and the possibility of abuse of monopoly power exacerbated by the
grantmg of unconditioned !icenses which would further strengthen that
dominance were among the core issues. As discovery developed, of course,
opposition parties sharpened the thrust of their allegations and disclosed m
advance of the heanng that they also intended to tntroduce evidence of agree-
ments m restramt of trade, some of wh2ch constituted per se violations of the
antitrust laws.

217. Accordmgly, we make findings with respect to nexus jointly and alter-
natrvelyy s o he Board fmds nexus to exist with respect to structural abuses and
secondly with direct reference to restramts tmposed on specific outputs of the
Davis.Besse and Perry plants. Either ground is sufficient m our judgment to

,Isuppor t in full the conservative nexus standards enunctated in the Waterford
decisions. Rus, although we make both findings, if we are tn error with respect
to either, the alternate approach would form a sufficient basis to support our
actions with respect to the situational findings we have made.

Structure

!

218. With respect to the connection between the structure of the industry i

m the CCCT and the licensing of the Davis Besse and Perry nuclear units, we can
begm with Applicants' own proposed fmdings of fact. We accept Appl.icants'
proposed fmding 33.11 that- !

|

' "Findtngs :n the alternatzve not only are permisnble but are protected by the umbrella
of the substantsal evsdence test Gametydle Unknes Corp. v. Flortda Pdwr Corp. 402 U.S. (515,526. n. 7 <1971).
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self, to establish the neces. The CAPCO Pool was formed so that Applicants could coordinate installa-

to apply antitrust remedies. tion of generation and transmission in order to further reliability and take
advantage of scale economies.'8 8against particular situations

t in section 105(c) license
We also accept that part of Applicants' proposed finding 33.12 which

unctioned with the instruc. Provides:
us surfaced as early as the To achieve these goals Applicants engap in a construction propam of

included as item 1I of the jointly committed generating units using a one. system plannmg concept.

tve questioned whether the
, of nexus to enable them to And 33.13:

sider whether the Commis. The five nuclear facilities being licensed in this proceeding are part of a

Memorandum and Order of larpt fourteen. facility construction program inplementing the CAPCO
P anmng guidelines.li relationships encompassed

iryly to the structure of the And 33.14:

. Dominance of the CAPCO Complementing the generation construction program is anotherjoint pro.

y power exacerbated by the gram, again making use of the one-system concept, to coordinate sufficient

Id further strengthen that transmission facilities to permit carrying out the arrangements described in

ivery developed, of course, the (CAPCO] Memorandum of Understanding.

allegations and disclosed in
introduce evidence of agree. Applicants' own proposed findings set forth a situation far different from the

uted per se violations of the mere comingling of power from a single nuclear station with the other genera-
tion resources of a single electric utility.Within the CCCT,the pneration of the

ct to nexus jointly and alter. nuclear units incluctably will have a substantial effect on the supply and cost of

.pect to structural abuses and Power for each of the five Applicant companies.8 88 Moreover, there is a direct

:d on specific outputs of the tie between the pnerating station construction program and the transmission

afficiInt in our judgment to Program which Applicants describe as complementing it. As described in CAPCO

enunciated in the Waterfo tf memoranda, far more is contemplated than the mere extension of a line from

if wa are in error with respect the site of the proposed nuclear station to the closest terminalof the Applicant

afficient basis to support our in whose service area of the plant is to be located. Applicants are engaged in

ava made. substantial planning studies and construction programs specifically intended to
develop a plan for high voltap transmission at low cost among CAPCO mem-
bers. 'Ihere will be comingling, but the comingling will be on an extraordinary
scale. 'lhe one. system concept utilizmg nuclear pneration for base load power

N "' 'Y ' 8 8 As inEted previously, we do not find this to be the soie intended result of the
td Perry nuclear units,we can formation of CAPCO.
* fact. We accept Applicants' '' 8obviously, the cost factor would apply to Applicants' overtu wholesale power rates

and thus to their argument that m-Talities can obtain aR the benefits of CAPCO
membership throu$ wholesnie contracts with Applimats (overlooking the fact that certam
Applicants have remsted malung unfettered sales at wholesale to certaa munscipalities),
Thus, nexus would be established between the licensed activities and purchaeng entities'

but are protected by the umbrella
v. Morede &wer Corp., 402 U.S. competitin postun ewn wre w to accept Applicaats' argument since these municspalitics

would continue to have a vitalinterest in the cost of the power they were beeg offered.
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, will have such a pronounced effect on the overall economies of generation and

&
~

transmission within the CCCT as to maxe te generation of these nuclear power
plants an extremeiy substantial, :f not the dommant, force in power production
plannin g.

'
ne Commission's Waterford I aptnion mdicated t9 structure is a very

tmportant element m the deterrnmation of nexus. The Commission directs its
licensing boards to consider "the relationship of the specific nuclear facthties toc

the Appbcant's total system or power pool, e.g., size, type of ownerdup,-

j physical interconnections" m the evaluation of the Imk be-cen the situation
i53;-- and the activities under the license We have made t'indings with respect to

each of these Commission enumerated entena. We have discussed the size of the
- tive large generating stations mvolved in this bcense proceeding and the substan-

- tial contnbution they will make to the resources of the CAPCO pool and in
particuir to the satisfaction of its base load power requirements. We have dis-
cussed ,he jo"it nature of the ownership not only of these stanons but of the

5'< transmission facibtles associated te r-'.vith and we have discussed the
_

physical mterconnecuun relationships which CAPCO members have with each
other and with non-competing utthties as opposed to tose they offer or fail to
of fer to nval entities m the CCCT.

219 Not only do the power supply optiens wh2ch Applicants will obtam by
the addition of the Davis Besse and Perry units to the CAPCO system have an

, effect on power generation withm the CCCT, but there is a relauenship between

'-
the nuclear generating plants and the transmission systems of Applicants and
their abthty to hmit the power supply options of small electnc enuties m the,

4 CCCT Mozer NRC 205, p. 9.12,14,18.15, o0, 64-o9; Mozer, Ex. HMM-3;
Mozer, Tr 3357 58. The construction of the nuclear stations herem at issue has

required Applicants to plan additional high voltage transmission to supply this
power m areas of need. Bis necessary ransmission expansion would make it
mcreasingly difficult for small utthties to obtain necessary approvals to construct

j alternate transmission systems since these systems in essence would dupi2cate
| ~ portions of an already adequate transmission system owned by Applicants.

Mozer. NRC 205. p. 57 58, 60+1, 64-o9.
220. In order to utthze nuclear power, as with any other power supp!y. a

provision must be made to carry a certam level of reserves. Mozer, NRC 205, p.
% 68-69; Hughes, NRC 207, p. 32. De !evel of reserves that must be carned

"-
can be reduced substantially if generating entities can pool reserves with others,.e

-

through arrangements for shanng emergency and mamtenance capacity and_-

_ 1 energy. Mozer, NRC 205, p. 63. nese reserve requirements create a need for
replac: ment capacity which must be arranged either withm the system or

i ' ' ' $ AEC 4 8, 49 i 19 7D.____.

__ " ' ' ' We refer, o t' course. to the onem cem concept of CAPCO operanon and
de elopment planning rather than the parncular company in which legal ntle may vest.
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anomies of generation and '

through interconnection with an adjacent system and transmission services to
.fon of these nuclear pver

provHe this outside power. Denial of bulk power services including emergencyforce in power production
and maintenance power and reserve share arrangements can and does act as an
impediment to the use of nuclear power by Applicants' competitors, ord that structure is a very
would be competitors, and discourages the use of nuclear power from Davis.

the Commission directs its
Besse and Perry for competitive purposes. Thus, the structure created by Appli-

specific nuclear facilities to
cants within the CCCT combined with their refusal to make available necessarysize, type of ownership,
bulk power services creates a direct nexus between activities under the license

link between the situation
and the situation inconsistent with the antitrust laws. In effect, Applica sts have

de findings with respect to'

denied the option of effective utilization of nuclearpower to their competitors.
tve discussed the size of the

Mozer, NRC 205, p. 68; Hughes, NRC 207, p. 30; Wein, DJ 587, p.145 47.: s s
proceeding and the substan-

221. In considering whether nexus can be established by the structure of, f the CAPCO pool and in-

competition in the CCCT, we have found particularly helpful the analysis of therequirements. We have dis.
NRC's expert economy witness Dr. Hughes. On page 30 of his testimony,NRC '

>f these stations but of the
207, he discusses the economic relationships between Applicants' nuclear units

d ree have discussed the
and their possession and use of market power. After concluding that nuclear

3 mzmbers have with each
power offers a superior base load choice, s e he then goes on to state:

o those they offer or fail to
Where nuclear generation is the superior base load choice, the cumulative
effect on market power of a sequence of nuclear plants will be greater than

j :h Applicants will obtain by
the impact of any one plant alone, because each succesave nuclear addition

the CAPCO system have an
will confer an incremental advantage.

srs is a relationship between
i systems of Applicants and He concludes that:

small electric entities in the lhe economic feasibility and benefits of access to bulk power services pro-
64 69; Mozer, Ex. IDAM.3; vided by the nuclear units themselves depend on access to other bulk power'

e stations herein at issue has services from the Applicants.,

transmission to supply this
.n expansion would make it be Board is of the opinion that Dr. Hughes supported the contentions set forth
issary approvals to construct in his pretrial testimony during four days ofintensive cross examination and that
in essence wouhl duplicate the conclusions he urged should be accepted.

aem owned by Applicants.
Restraints on Specific Outputs |

t any other power supply, a 222. Even in the absence of nexus arising through the structure of the
tserves. Mozer, NRC 205, p. ,

eserves that must be carried . .. Applicants' propomis for access to Davie-Beses and Perry, while better than nothing, 1
:an pool reserves with others are inadequate since they contain anticompetitiva twovimons-Le., restrasats on rossie or use |

! maintenance capacity and of the power by rival entities-which have the effect of limiting compettoon. Thos, Ap- |

Iuirements create a need for plicants' proposal would have the effect of both creating and maintaming a situation )
inconsistent with the antimast laws.:ither within the system or

''*He indicates that Applicants' own documents substantists his conclusion that
nuclear generation is a distmetly superior choice for expanding base load capacity over
fosal-fueled alternatives. See CEI Annual Report for 1972, p.11; CAPCO Base land

ept of CAPCO operation and Generating Capacity Requirements foRow Perry No. 2,19g184; Plannsas Committee
a which legal title may vest. Report No. 5. June 14,1973.
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_ - electnc power mdustry m the CCCT, there are sigmficant direct relationships
involvmg anticompetitive actmties under the license. These mvolve attempts to
place unreasonable restramts on the disposition or use of power to be generated

5 by the licensed facilities.---_

(A) First, we refer to the testunony of Mr. Lyren of Wadsworth, Oluo,
stating that he was mformed by officials of Oh20 Edison that the sale of nuclear

_

power to Wadsworth and the WCOE group would be conditioned upon agree-
ment not to use that power for resale to present customers of Oh2o Edison.

C Lyren Tr. 2030-31.

(B) The CEI response to Ceveland's request for access to power from3
__ Davis Besse and Perry was conditioned on nghts of first refusal to repurchase

-

any excess power from Geveland's share of those units for which Geveland had-

7 no immediate need. Die effect of tius restramt would be to prevent or unpede
Ceveland from entenng mto power exchange or economy transactions with

' other electnc power producers. We refer m particular to Geveland's prelimmary
-

discussions and mterest in agreeing to exchange bulk power services with the
-

City of Richmond, Indiana. We have seen that Applicants' dental of CAPCO

-

membership to Geveland prevented Ceveland from pooling or coordinating its=

-

operation or development with CEI, its surroundmg utilities, or with other
M( Applicant companies. The nght of first refusal on Davis-Besse and Perry power

''---- as a pnce for access to these units would frustrate Ceveland's ability to provide
_ for any alternative to CAPCO memberstup and would relegate it to a contmued

_

role as an isolated enti'', . Applicants' jomtly espoused rationale of the purpose

i = -

of CAPCO is abundant evidence of and recognition of the competitive burden_

imposed by isolated operation.
J

(C) Painesville's Mr'. Pandy testified thu CEI general counsel Howley"-s equated interconnection with CEI as the equivalent of and a substitute for ac .ss
to the Perry nuclear plant (a plant to be constructed withm the Painesvtile

C service area). However, as set forth in finding 74, supm, the interconnection
offers with Painesville were conditioned upon anticompetitive terms mcluding-

terntonal and customer allocation.
-

^ (D) Pitcairn's Mr. McCabe testified with respect to the factors which in.
tluenced Pitcairn to abandon generation and to become a wholesale customer of-

Duquesne. Prior to reaching 'he decision, the Pitcatrn request for CAPCO mem-
-

berslup had been rejected as had its requeets for participation in CAPCO nuclear
-

generation. Findings 92-98, supm. Nonetheitss, it is clear that access to nuclear
i

_ power and access to altemate sources of power is of continumg interest to the
-

Borough of Pitcairn. At Tr.1659, McCabe testifies:
C

While this agreement certamly did satisfy one of our objectives in per-
mitting us to acquire power for resale, it does not mean that this is the
complete end of any planrung for power acquisitions by the Burough of
Pitcairn. The Burough of Pitcatrn certamly has an obligation to its cus-

-

-
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tomers to make every effort to provide them with the cheapest and most
ificant direct relationships

reliable electrical service. If it is possible for us to take any action which
nese involve attempts t

would enhance reliability and reduce the cost of our service,we certainly
e of power to be generated will consider that.

yren oi' Wadsworth, Ohio, Thus, if access to nuclear stations in the CAPCO group is a viable compet'tive
son that the sale of nuclear alternative, Pitcairn's long-time solicitor has expressed a direct interest in ex.
se condit! Led upon agree- pioring such possibilities.a s ?
:ustomers of Ohio Edison. (E) Exhibit DJ 188 again illustrates Applicants' demands for illegal price

fixing agreements as a condition of access to the Davis-Besse and Perry nuclear
for access to power from units.
* first refusal to repurchase (F) nere is no question that Applicants themselves understood the relation-
its for which Cleveland had ship between unit access to the Perry nuclear plant and denial of membership in
Id be to prevent or impede CAPCO as a whole. Unit participation was recognized as a less desirable alter-
tecnomy transactions with native for the City and specific note was taken of the fact that membership and
r to Cleveland's preliminary the attendant access 5 bulk power services could be construed as advantageous
dk power services with the to the City "in securing new customers and capturing existing CEI customers."
iplicants' denial of CAPCO C.146.t s e
pooling or coordinating its

.ng utilities, or with other ,"There remains, of course, the possbility that other municipalities in the Duquesne
lavis-Besse and Perry power service arte also may wish to consider rewmtry into the electric distribution business based
'leveland's ability to provide upon the availabdity of base load power at costs which would be less than that experienced
dd reitgate it to a continued by users within the municipality who currently are purchasms from Duquesne.Indeed,the
;ed rationale of the purpose Posnbility t' tat some of these municipalities may seek to use this alternative serves as a

of the competitive burden check upon prices Duqueme may include in its retail schedules f/nitedStater P. Penn.Olin
Co., 378 U.S.158,174 (1964). Actual yardstick competition is not necessary to serve as a
price deterrent to Duquesne./d.

Il general counsel Howley Duquesne argues that it could not respond to the competitive alternatives avasable to
)f and a substitute for access Pitcairn by making rate reductions because it is bound by provisions of Pennsylvania law
ucted within the Painesville which prohibit disedmination in tariffs. Pitcaim, however,is the only customer affected by

.'supm, the interconnection
such a tariff so *. hat plainly Duquesne could file ammendments to the tariff acting solely in

icompetitive terms including response :o competitive pressures from Pitcairn for a different price schedule. No
ins nydved.

8 "The analysis set forth in this memorandum is pertinent not only to our discussion of
ret to the factors which in- nexus but in showmg the defects in Applicants' arguments that FPC regulation is an
ome a wholesale customer of effective check on all anticompetitive acts of the Applicant companies which wete
irn reYest for CAPCO mem, considered in this proceedng. C.146 supports our determination that bulk power services

rtic2p; tion m, CAPCO nuclear constitute a relevant product market smce the exhibit focuses upon the identical elements.

is clear that access to nuclear
of bulk power services which were deemed so important L/ Staff witness Hughes and by this
Board. It also reinforces Dr. Hughes' argument that access to alternative bulk power sources

of continuing interest to the is necessary to prevent the mamtenance of anticompetitive situations in the CCCT, and it
undercuts Applicants' argument that thest proposed offers of access gave Cleveland and

one of our objectives in per- other entities all that they could hope to obtain by bemg members of the CAPCO group.

es not mean that this is the We should note that C.146 was a document which Applicants imtiaDy declined to

tuisitions by ti.e Burough of produce under claim of attomey. client privilege. Messrs. Greenslade and Hauser are both
c,u ,has an obligation to its cus-
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APPLICANTS' ARGUMENTS

Although the pnncipal framework of our decision has been to evaluate
evidence important to the resolution of the issues in controversy, we now take
bnef occasion to comment more specifically upon arguments raised by Appli-
cants in their Proposed Findings of Fact and Bnef. These arguments, of course,
have been addressed throughout this opinion so that it is not necessary for us to
conduct an exhaustive analysis of each potnt rand in Applicants' prolix filings.
Many of their arguments are repetitious and to the extent that we have failed to
comment on any argument with greater specificity, it is because we deemed it
unpersuasive or without sufficient weight to change our view with respect to the
resolution of any of the issues m controversy.

Appbcants' alguments, stated succinctly, are that competition in the CCCT
is precluded not through their actions but through the existence of state and
federal regulatory schemes which either act to suppress competition or which
prevent abuses from ansing in areas where competition may be permitted. Appli-
cants' second argument is that as wholesale suppbers to nyal entities within the
CCCT, they extend to these entities essentially the same measure of benefits as
Applicants derive from their CAPCO membership. Finally, Appbcants argue that
their actions did not suppress competitlen because nval entities always had the
option of constructing fosul fueled generating facilities of their own and of

Connnued from pressous page
j attorneys m the employment of CE1. Mr. Wdhams, w ho is shown as a carbon addressee of

the rremorandum,is an esecutzve vice pres; dent of CEl serving m a nonlegal capacity.

Appbcants were parties to a supulat20n that c.ocuments clauned to be pnytleged would
be reviewed by a Special Master whose decision on production would be bmding upon all
parties. Appbcants have argued m support of this understandmg m oppoution to Cleveland's
request for mterlocutory rehef. It has become the Law of the case that the decmon of the
Special Master with respect to pnydeged documents is btndmg on all parties.

On June 19, 1975, the Special Master denied the cla2m of pnvilege with respect to C.
146 on the basis that it was business related rather than a document generated m connection
with providmg lee,al advice to a client, and its production was ordered. Appbcants asked for
and were granted a rehearing before he Master with respect to this document among others
and such heanng was held on June 30,1975. After consideration of Appbcants' arguments,
the Master reaffirmed his pnor dec2sson to order production of this document on the basis

ro its bunness-onented nature. Tr. of Special Heanng, p. 85-86.

Although we accept the decision of the Specsal Master for the reasons set forth m our
earber memoranda dealmg with Cleveland's appbcation for consideration of claims of
prmlege by this Board, we should note that despite the fact that the document was wntten
by a lawyer to another lawyer, the document focuses on benefits ansmg out of CAPCO
membership :nd we therefore would reach the same conclusion as that drawn by the Master.
We find nothmg m the document of an inherently legal nature. .Voreover, we note that Mr.
Hauser has assumed a dual role in deahngs with attorneys for CEI but he also has been
involved in operational matters such as the approval of load transfer service when requested
by Cleveland.
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constructing a transmission network duplicative of Applicants. None of these

rcision has been to evaluate arguments is tenable. Moreover, we find that each one of these argumts is

in controversy, we now take contradicted by materials located in the files of various Applicant companies or

n arguments raised by Appli- in the testimony of expert witnesses sponsored by Applicants.

. nese arguments, of course, Turning first to the argument that the fedcral and state regulatory schemes
have created an environment in which competition cannot occur or in which it isat it is not necessary for us to

1in Applicants' prolix filings. regulated to prevent situations inconsistent with the antitrust laws or their

extent that we have failed t underlying policies from arising, we begin by referring to Cleveland's Exhibit

y. it is because we deemed it 121. This 1968 text of a speech of K.H. Rudolph, President of CEI, describes
the factos which induced CEI to enter into pooling arrangements with othere our view with respect to the
utilities and in particular the CAPCO pool. Although recognizing that the FPC

. hat competition in the CCCT urged greater coordination to prevent area wide power outages from occurring,

gh the existence of state and Mr. Rudolph made plain his company's resistance to federal regulation and its

tppress competition or which intent to conduct its pooling operations without gevernment assistance or inter-
ference.t s e

tion may be permitted. Appil-
ers to rival entities within the We also have observed TECO's attempts to avoid FPC supervision as an

e same measure of benefits as asserted reason for their refusal to sell power to the Southeastern Michigan

P.nally, Applicants argue that Electric Coop. Findirr 165. I.ikewise, Duquesne compromised its differences

e rival entities always had the with Pitcairn in an attempt to minimize the effects of FPC regulation and with

acilities of their own and of the awueness that continuation of its controversy could lead to more intense
interest by the FPC. His concern on the part of Duquesne is indicative of the
fact that FPC regulation still leaves wide gaps in its coverage and wide choices

is sh:wn as a carbon addresses of resW M h mm@ d an assede% antkompeth Wuadon. G, too,
rymg in a nonlegal capacity. conditioned its responses to various requests for coordination and interconnec-
its claimed to be privdeged would tion with Cleveland upon a fear that a failure to work out one type of arrangee
uction would be binding upon all ment might lead to a more intensive scrutiny by the FPC. Finding 186. Ohio
mdagin opposition to Cleveland's

Edison commenced its negotiations with the WCOE group under the benevolent'the case that the decision of the
ding on su panies. good offices of the FPC, but plainly without the direct involvement of that

pfi ege with res Agency in the negotiation of bulk power service altematives. Thus, we have a
situation in which Applicants display continuing awareness that the FPC may, n

. was ordered. Applicants asked for affect, to a degree, their coordination policies, but one in which the sporadic
act ta this document among others

involvement of the FPC and its choices oflesser altematives than the primaryderation of Applicants' arguments,
tion of this document on the basis
1546.

' "C.121. p. 8:
er for the tensons set forth in our
a far conaderation of claims os So you can see that the industry has long ago taken the steps necessary to provide the
fact that the document was written reliability of service which is so necessary,andImightadd without any prodding on the
on benents arising out of CAPCO part of the government. We all understand that the government has a rightful place in
lusion ts that drawn by the Master. regulatmg industry when industry demonstrates that it is unable to meet its respon-
nature. Moreover, we note that Mr. sibilities without govern.nent assutance. There is absolutely no need for government
seys for CEI but he also has been nterference in this area, however. For this reason, the Illuminating Company as one
and transfer service when requested company is unalterably opposed to the FPC's proposed electric power reliability act and

we feel that its enactment would impede the already significant progress that ik* been
made in this area by the private actor of our industry.
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| relief sought by Applicants' rival entities suggests less than perfect regulation of:

competition.' '*
He limitations on FPC r-~ulation of anticompetitive entities have received

comment during the recent term of the Supreme Court in Gnway v. FPC,425
,

U.S. 957,96 S. Ct.1999 (1976). There the Court concurred in an analysis by'

the District of Columbia Court of Appeals that wholesale rates even with costs
fully allocated according to current provisions of the FPC, may fall within a
zone of reasonableness. De Court further held that this zone of reasonableness
can permit the imposition of a pnce squeeze between wholesale and resale rates
notwithstanding the FPC's proper allocation of its own rules and regulations.-
This recognition of the imperfect nature of the regulation and the fact that
approval of a particular wholesale rate structure does not necessarily eliminate
the possibility of anticompetitive effects is significant to our determination to
reject Applicants' argument that regulation has acted as a substitute or replace-
ment for competition in the CCCT.

A second interesting aspect of the Gnway decision is that ne FPC, peti-
tioner in th- Supreme Court, was arguing that it lacked jurisdiction to consider
the allegations of the company's wholesale customers that the proposed whole-
sale rates which are within the Ccnmussion's jurisdiction are discriminatory and
non-competitive when considered in relation to the company's retail rates which
are not within the jurisdiction of the Commission. Lus,in passing upon rate
applications, the FPC, prior to Gnway, had considered its statutory role ful-
filled by reference only to specified cost bases and without reference to certain
downline competitive consequences. Since Gnway was not decided until June
7,1976,it is clear that the pre-1976 wholesale contracts in the CCCT approved
by the FPC were reviewed under the FPC's self. perceived limitations on its
jurisdiction.

Another holding of the Supreme Court during the current term, Qntor v.
Detroit Edison. U.S. 96 S. Ct. 3110 (1976), also negates Applicants'
argument that the presence and observance of a state regulatory scheme pre-
cludes the possibility of finding that electric power companies subject to the
scheme may violate the antitrust laws.

[T]he Court has already decided that the state authorization, approval,
encouragement, or participation in restuctive private conduct confers no
antitrust immunity.Id. at 3118.

"* As Dr. Hughes testiled. NRC 207, p. 40:

la practice, coordination does not rule out a useful role for competition. Power systems
can and do choose between different attematives in putting together the overall power
supply package on which they rely. For a large area, there are often many ways of
developmg an etTicient overaf2 bulk power supply plan or pattern of dewtopment. The
existence of a diversity of approaches and the freedom to shop for options provide a
degree of competinve stimulus to search for new and better power supply alternataves.
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less than perfect regulation of In its rationale, the Court noted:

In each of these cases the initiation and enforcement of the programpetitive entities have received
under attack involved a mixture of private and public decisionmaking. InCourt in Conway v. FPC,425
each case, notwithstanding the state participation in the decision, the pri-t concurred in an analysis by
vate party exercised sufficient freedom of choice to enable the Court toholesale rates even with costs
conclude that he should be held responsible for the consequences of his' thi FPC, may fall within a decision.

at this zone of reasonableness
The case before us also discloses a program which is the product of a.een wholesale and resale rates

decision in which both the respondent and the Commission participated.ts own rules and regulations.
Respondent could not maintain the lamp exchange program without thete lation and the fact that

Joe not necessarily eliminate approval of the Commission, and now may not abandon it without such
approval Nevertheless, there can be no doubt that the option to have, oricant to our determination to
not to have, such a program is primarily responden:'s, not the Commis-ted as a substitute or replace, sion's . . . ./d. at 3118.

ecision is that ne FPC, peti.
In the instant proceedings, as in Cantor, the Applicants were and are the directlacked jurisdiction to consider
beneficiaries of the regulatory schemes which they clairr. "2 nits competitiveners that the propcsed whole.
options of other entities in the CCCT. It was Applicants s ..o had the pnmarydiction are disenminatory and
interst in the passage of the Ohio Anti. Pirating Act sit.a it insulated theira company's retail rates which
systems of possible loss of customers to more competitive suppliers. Once them. Rus,in passing upon rate
scheme was in effect, Applicants then were in a position to utilize provisions to1sidered its statutory role ful.
suppress competition as did TECO when it denied the application of Napoleon,d without reference to certain
to obtain a waiver of the 90<1ay isolation provision in attempting to work out anry was not dectd until June
interconnection and power supply agreement with Buckeye. Similar instancesintracts in the CCCT approved
occur in Duquesne's refusal to sell power to Pitcairn except pursuant to Ratelf-perceived limitations on its
"M" and without attempting to explore the possibility of new and fairer tariffs
or alternate su7 ply arrangements. Other examples occur with respect to Penntg thi current term, Cantor v.
Power's reliance on Pennsylvania rate struc

976), also negates Applicants' power supply options to area municipalities y and territorial schemes to deny
state regulatory scheme pre.

To the extent that Applicants seek to rely on state regulatory schemeswer companies subject to the which allegedi
f were enacted to protect the public interest, the federal antitrust

laws nevertheless may apply. In this proceeding, we are concerned with the grantstate authorization, approval,
of a license by a federal government agency. Congress has directed this Commis.ie private conduct confers no
sion specifically to consider the anticompetitive consequences of activities under
this license and this directive cannot be subverted by state regulations : ea

.

* *'We recognize that Applicants may have been obliged to adhere to the provisions of
& Pennsylunk mes b reNung to mah ame M de o% existing tariffs. Our problem is that these tanffs were used as anticompetitive weapons byole for competition. Power ostems

putting together the overall power i e sin Cantor, the Court noted:
es there are often many ways of

Amici curiiee forcefuDy contend that the competitive standard imposed by antitrustin or pattem of denlopment. The

enforced by regulatory agencies, and that the essential teaching of Parker F NOwn islegulation is fundamentally inconsistent with the "public interest" standard widely
dom ta shop for options provide a
better power supply alternatives.

.

Con &uedon nexw
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Another definitive answer to Applicants' first argument is that the existence
of state regulation and the terms of the Federal Power Act certainly were well
known to Congress at the time it enacted Section 105(c)of the Atomic Energy
Act. Had Congress been convinced that federal and state regulation was suf-
ficient to obviate situations inconsistent with the antitrust laws from ansing in
the electric power industry, there would have been no need to order the Nuclear
Regulatory Commission to engage in antitrust review in appropriate circum-
stances.

Applicants' argument also overlooks the implications and teachings of Otter
Tail Pbwer Co., 410 U.S. 366 (1973) in which substantive antitrust violations
were examined notwithstanding the presence of state and federal regulatory
schemes. It is foolish to suggest that the regulatory Acts upon which Applicants
seek to rely either eliminate the possibility of competition or are intended to
serve as complete substitutes for competition. Even Applicants would be hard
pressed to deny that the statutory scheme of the State of Ohio contemplates
competition and that territorial and customer allocations are not a part of that
regulatory scheme. In Pennsylvania, the decision in Pennsylvania Metropolitan
Edison Co. v. Public Service Commission,191 A. 678,682 (1937), indicates that

.
the Public Service Commission 9 tad changed its established policy of non-
competition." Disavowing the pre 'ous standard of " regulated monopoly" in the
electric utility industry in Pennsylvania,the Commission stated that "In the field
of electric power, a policy of regulated competition by municipalities has been
adopted." Id at 683. Moreover, the Superior Court of Pennsylvania outlined
several factors which would permit or require the Public Service Commission to
issue a certificate of public convenience to a municipality enabling it to engage
in generation and distnbution notwithstanding the fact that another utility
previously had supplied electric service to that locality.8 83

For all of these reasons, we hold Applicants' first argument to be without

merit.

Contusued pom previous page

that the federal anutrust laws should not be applied in areas of the economy pervasswly
regulated by state agencies.
There are at least three reasons why this argument is unacceptable. First, merely

,

because certam conduct may be subject both to state regulation and to the federal

|
anutrust laws does not necessanly mean that it must satisfy inconsstent standards;
second, even assuming inconsistency, we could not accept the view that the federalI

f* interest must inevitably be subordinated to the State's; and t'mally, ewn if we were to

! assume that Congress did not intend the antitrust laws to apply to areas of the economy
primarily regulated by a State, that assumpoon would not foreciose the enforcement of
the antitrust laws in an essentially unregulated area such as the market for electnc light

bulbs. 96 S. Ct. at 3 t 19.
'''Neither have Applicants suggested that the FPC endorses or approves customer or

temtorial a!!ocations.
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;urnent is that the existence With respect to Applicants'second argument, that their current offers of
ver Act certainly were well access and to sell power at wholesale to certain entities within the CCCT elimi-
35(c)of the Atomic Energy nate the possibility of a situation inconsistent from being maintained, the quick
d state regulation was suf- answer is that these offers themselves ccntain anticompetitive provisions. nere
stitrust laws from arising m is.no real need to go further in pointing out the deficiencies of Applicants'
a need to order the Nuclear current concessions made in the context of licensing proceedmss in which
'iew in appropriate circum- numerous antitrust violations have been disclosed. C.146. There is, however,

another cudinal deficiency of Applicants' argument as to which ruling should be
itions and teachings of Orrer made. We have emphasized that Applicants' actions creating the situation incon.
istantive antitrust violations s stent with the antitrust laws have been aimed at competitors within the CCCT
state and federal regulatory and within their respective service areas, ne position that these competitors
Acts upon which Applicants should now be left in the hands of Applicants to obtain their bulk power supply
npetition or are intended t is akin to delivering these entities into the hands of their adversaries. Once these
n Applicants would be hard rival entitie- become dependent upon Davis.Besse and Perry power under
State of Ohio contemplates options that restrict their use of that power or the exchange of that power, their
ations are not a part of that g 77 g io

,

n Prnnsyhrania MetroPoh g
8,682 (1937), indicates that CCCT can build small scale fossil. fueled plants and obtain the same competitive
, established policy of no advantages as would be available through CAPCO membership,we note that this
" regulated mono y g g ,, g g

Precious little credible support from any of Applicants' witnesses or experts. Asssion stat d
n by municipalities has been noted in Dr. Hughes' testimony, Applicants themselves made a determination
urt of hsylvank ouM that nuclear power offered significant cost advantages and that economics of
Public Service Commission t scale achieved through joint ownership oflarge sized stations offered a fmancial
icipality enabling it to engage reward to each member of CAPCO. Hughes, NRC 207, pp. 30-31,
.he fact that another utility s' contention is so frivolous as not to require elaborate discussion.
lity. g , g
~ first argument to bs without fossil. fueled plants would be lower than the construction costs of Applicants for

,

obtain a somewhat lesser interest rate on construction borrowmgs because of the
tax free nature of their bond offerings. What Applicants conveniently overlook is

, areas cf the ecoa**Y P*''"'"IY that their municipal competitors have the same ability to pay a lesser interest
rate on the issuance of tax free bond obligations in connection with financing of
lary and efficient ynerating stations including nuclear generating stations.it is ble. t.

Finally, we note that this argument is irrelevant. If state and municipal,

b'* s$afy incommenent :andards:
governments have the constitutional or statutory right to issue obligations free

,ceeps the view that the federat
of federal income tax, this ability hardly serves as a license for Applicants to's; and finally, even if we won to ertgage in boycott activities. e

i ta apply to areas of the economy
i not feroclose the enforcement of

. ach as the market for electriclight

'''The policies underlying the antitrust laws require the freedom to choose betweenendorses or approne customer or
alternatives even at the expenar of choodig the lest demsble altenistfre.
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MISCELLANEOUS

Applicants' Motion for Leave to File Brief

As we reach the end of our findings of fact, one procedural ruling remains
outstanding. The Board had discussions with the parties and entertained argu-
ments relating to the schedule for submission and length of post hearing
proposed findings of fact and conclusions oflaw.Tr. 12682-705. The Board's
original preference for a four. week period in which to make such filings was,

| modified to extend the period to approximately six weeks based on Applicants'
! representation that they needed additional time. Applicants were given an upper

limit of 250 pages for their post her. ring filing.''8
'

It was with full consideration of Applicants' arguments and reservations that
the Board imposed this limit.'" Applicants indicated an intent to return to the
Board in the event this page limit proved burdensome with "a request for leave
of the Board to file a brief that includes extra pages,ifindeed it looks like that's
going to be necessary." Tr. 12,687 88. The Board agreed to entertain such a
request.

Nothing more was heard on this issue untilin an August 9,1976, telephone
call (seven days before the filing deadline) initiated by Applicants' counsel for
additional time in which to file " initial briefs."''' Over the strenuous objection
of the opposition parties Applicants were given an additional two weeks in
which to file their posthearing pleadings. Minutes of Telephone Conference Call
of August 9, p. 710. At no time during the discussion in this telephone con-
ference was any men' tion made of an attempt to exceed the previously

' * ' Although we refer to this filing as proposed findings of fact and conciunons oflaw,
there was no doubt in any of the parties' minds that it also included such argument as the
parties cared to address to the Board. Indeed, Applicants referred to the filing as a ''brief."
See, e.g.. Tr. 12,686,1.11-13; Tr. 687,1.7-11. There is no question that Applicants under-
stood the 250-psge limitation to apply to any materialin the nature of a brief which would
be included within proposed findings they might submit.

'"The imposition of limits on pages is not unusual in federal court practice. The rules
of niany federal courts contain explicit page limitations covering the filing of any brief.The
Commission's rule,10 CFR Section 2.754, provides for the filing of proposed findings and
conclusions within twenty days after the record is closed or within such reasonable lesser
or additional time as may be allowed by the presiding officer. As noted, after extenave
consaderation, the Board modified the time periods suggested by section 2.754 to allow all
parties additional time. This extension : a deemed warranted by the length of the record in
these proceedings.

'"ne secretary who kept the minutes of this telephone conference was one of
Applicants' counsel We should note that where proadural matters required resoltuion by
conference call, the Board adopted the practice of requiring counset for one of the parties to
prepare minutes to be placed in the public f!!e following circulation to all parties for correc-
tion and approval.
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established 250-page limit. On August 30, 1976, Applicants filed their Joint
Proposed Findings of Fact and Cenclusions of Law consisting of 211 pages.
Simultaneously, they filed a Joint Briefin Support of Proposed Findings of Fact
and Conclusions of Law which numbered 698 pages(excluding certain attached

procMural ruling remains exhibits). Nowhere had Applicants put the Board on notice of the intent to file
ties and entertained argu. such a Brief or to produce such voluminous set of posthearing filings. Ap-
1 IIngth of post hearing plicants' motion for leave to file made reference to the transcript exchange at
.12682 705. The Board's 12,688-89 in which their counsel indicated the possibility of requesting leave of
to make such filings was the Board to file a brief that includes extra pages. That transcript, fairly read,
reeks based on Applicants' could not possibly support the surprise request to file a "brief"almost three
icants were given an upper times as long as the 250 pages previously allocated to the Applicant. The post.

hearing documents submitted by Applicants (excluding rebuttals to the other
tents and reservations that parties' proposed findings) numbers almost 1000 pages.

I an intent to return to the it cannot be contended in good faith that Applicants ever supposed the
: with "a request for leave Board would be receptive to the receipt of so voluminous a pleading file.We note

f indeed it looks like that's that not only did the parties file pre hearing briefs,but that discrete legalissues
-

grerd to entertain such a such a nexus and motions for summary disposition also were the subject of
extensive briefing during preceding portions of the proceedmgs.Thus,the Board

August 9,1976, telephone was hardly without guidelines as to the particulars of the issues before it even
by Applicants' counsel for assummg, incorrectly, that the Board has been less than attentive during the
ser the strenuous objection 13,000 pages of live testimony or that the Board has not reviewed compre.
t additional two weeks in hensively the thousands of pages of evidence submitted for its consideration.

Telephone Conference Call Moreover, it is apparent that Applicants' representations during the tele-
hP one conference call of August 9 that they needed additional time in order totion in this telephone con.

to exceed the previously Prepare their initial brief was evasive in that neither the Board nor any other
party had any reason to suspect Applicants' intent to attempt to circumvent the
250-page rule,

of fret and condusions of law, Other parties have objected to receipt of Applicants' brief,thus placing the
gunwnQthe Board in the dilemma of ignoring materials Applicants offer as relevant to ourin u uc

, f,.
,

guestion that Applicants under, considerations or runnmg the risk of prejudice to the other parties whose post.
r nature of a brief which would hearing filings were confined (pursuant to our direction) to a substantially leer '

number of pages.
ederal court p-sctice.no rules To assist in resolving the dilemma, we took early opportunity to compare a
ring the filing of any bruf. De citation to the Brief from one of the Applicants' proposed findings of fact, |

,,[**# $*j selected at random, with the material to which we were directed in the brief. InP'
,

Icar. As noted, after extenave doing so, we had before us that statement in Applicants' moving papers that: ,
|

d by section 2.754 to allow an A supporting brief explaining our view of the evidence wluch was accum-
|

1 by the length of the record in mulated during this seven-month hearing and analyzing that evidence in |
light of the applicable legal principle and relevant casilaw, was deemed*'*[" ,",,,,,"a by imPenttive in order to apprise this Board fully of the state of the record.

ounsel for one of the pernes to (Emphasis added).
station to all pernes for corree- We sought to ascertain on this selective check whether the Brief contained
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supporting arguments or discussion or whether it constituted an attempt to
include materials which ordinarily would be found within proposed findings of
fact. Our reference point was Applicants' proposed finding 21.03 which appears
on page 5 of Applicants' Joint Proposed Findings of Fact and Conclusions of
Ltw. Corresponding pages in the Brief appear at 115 118. These pages are
factual in nature, replete with references to both documents and transcript of
the hearing.12beling this material as " explaining our view of the evidence which
wu accummulated during this seven month hearing, and analyzing that evidence
in light of applicable legal principles and relevant case law'' severely distorts 'a
nature.

Our initial inclination was to deny the motion to file the Brief,1 olding that
Applicants' conduct in submitting this document was nothing i...re than a
deliberate attempt to evade the prior order of the Board. However, the Board
wanted to insure that it had overlooked none of Applicants' arguments in
defense of the allegations made against them. We hold that there is good cause to
reject the receipt of Applicants' Brief. Nonetheless, we have concluded that
because we intend to impose extensive license conditions upon the Applicants,
we will accept the Brief and make reference to it notwithstanding our conviction
that it is not necessary to do so. Accordingly, Applicants' motion for leave to
file dated August 30,1976,is hereby granted.

Although we grant Applicants' motion, we reiterate our finding that the
submiswtt of this Brief was a deliberate attempt to circumvent an order of this
Board. We find this particularly disturbing since the Board, throughout these
proceedings, has made repeated efforts to understand the complete position of
the parties and on numerous occasions has amended its procedural orders to
grant relief upon a claim of hardship or burden by an affected party. Applicants
have benefited by the receipt of numerous extensions of time (despite their
expressed desire to advance the progress of these hearings to the maximum
extent possible) and, as noted, by the Board's indication that it would receive
applications to extend the length of proposed findings upon a showing of
necessity or good cause. Accordingly, Applicants' counsel are reprimanded for
their action in submitting the Brief without prior notice to the Board and other
parties.8 ' 8

* * *The imposition of the reprimand is intended as a di-=%y action by the Board.
Since we have taken no acnon to suspend or bet any attorney from further participation in
these proceedings, see" a 2.713(c) is not applicable to this action of the Board. No other
section of the Commtssion's Rules o' Procedure purports to deal directly with discrpline
short of suspension other than $ 2.718 which delegates to he presadmg officer the duty of
conducting a fair and impartial hearing and to take appropriate action to maintain order.
Subpart E of 12.718 specifically indudes the power necessary to " regulate the course of the
hearing and the conduct of the participants." Subpart ! includes the power to ske any other
action consistent with the Act and 5 U.S.C. 9 9 551-558. We read this section as providing
ample authority for the issue of reprimands relating to conduct intended to or with the
known effect of evading of failing to comply with orders of the presiding officer.
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:onstituted an attempt to Burden of Proof

ithin proposed findings of
liPP cants and opposition parties differ in their views on the proper alloca-nding 21.03 which appears A

if Fact and Conclusions of tion of the burden of proof. Applicants simply place the burden of proof upon
115-118. These pages are the opposition party, App. Brief p. 209 214. We would be inclined to favor

PP cants' position as far as it goes, and to the extent that it is limited toli>cuments and transcript of A

view of the evidence which evidence resolving the Issues in Controversy. But Applicants inextricably
md analyzing that evidence intertwine valid arguments of evidentiary burden with invalid arguments
.e law" severely distorts its concerning the legal elements of a situation inconsistent with the entitrust laws

under Q105 of the Atomic Energy Act. Id at 209 210. Moreover, we cannot
i file the Bricf, holding that accept Applicants' simplistic statement that "the burden of proof at each stage |
was ntthing more than a in the analytical process rests" with the opposition parties, (Id, p. 210), because |

Board. However, the Board this assertion fails to consider shifting burdens when affirmative defenses are

* Applicants' arguments in relied upon.

1 that there is good cause to City and Staff urge that the burden rests upon Applicants to establish their

.s, we have concluded that right to an unconditioned license once the opposition parties have,made their
itions upon the Applicants, Pdma facie cases. The best support for this position can be found in the Appeal

ivithstanding our conviction Board opinions in Consumers Power Company (Midland Plant, Units I and 2)

licants' motion for leave to NRCI.7ti|2.101, (February 27,1976) and 2 NRC 11 (July 30,1975). There the
|

Appeal Board held that the ". . . burden of proofin any Comrmssion proceeding i

:erate our finding that the ..." on an application to build or operate a nuclear reactor rests upon Ap-
circumvent an order of this plicants.

e Boud, throughout these This is broadly inclusive language, but we recognize that the Appeal Board

d ths complete position of was concerned with a show cause matter in health and safety considerations.We

td its procedural orders to do not believe the Appeal Board necessarily intended to encompass antitrust

a affected party. Applicants Proceedings in the Consumers opinions. The entire debate arises from a provision

. ions of time (despite their of law which places Q105 within a larger regulatory scheme principally
herarings to the maximum concerned with public health and safety. We see no requirement that we depart

:stion that it would receive from traditional and fair allocations of burdens of proof.

ndings upon a showing of We are not helped by 10 CFR 2.732 which provides:

:ounsel are reprimanded for Unless othernse directed by the presiding officer, the applicant or the

stice to the Board and other Proponent clan order has the burden of proof.

This language may be applied with logic to both sides of the issue, but on
i=M - ri action by the Board. balance, the better reasoning is that the disjunctive language of Q2.732 was

" I"'[' P*''' intended to provide for a rational allocation of the burden and does not requireg ,,d

. o dont directly with discipline that Applicants always carry the ultimate burden.

he Frending oft 1cer the duty of Therefore, we have been guided tne conduct of this proceeding by the
,priate action to maintain order. following order of procedure, allocatic of the burden of proof,and the burden
iry to "resulate the course of the of proceeding with the evidence.
tudes the power to ake any other 1) We began with a clean slate, presuming a lawful situation;

2) opposition parties were requued to establish a prima facie case, where-and ct en d to or te

' the presiding officer. Upon;
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3) the burden of proceeding with the evidence shifted to Applicants hen;
4) We analyzed the whole record to determine whether the oppo.ntion

,

parties carried their burden of proof with a preponderance of the reliable,'

probative and substantial evidence, except;
5) where Applicants attempted to meet a specific charge,(first established

prima facie), by relying upon an affirmative defense. In this instance, we allocate
the burden of proof to Applicants to establish such a defense upon the whole
record. "

Irrespective of the assignment of burden, however, opposition parties have
prevailed by an overwhelming preponderance of evidence. Were we to accept
Applicants' contention without change or comment, there would be no dif-
ference in our ultimate conclusions or provisions for relief.

Other Matters

We have reviewed all of the parties' proposed findings and have considered
the record as a whole as we developed our findings and conclusions. To the
extent that we have not commented upon any particular proposed finding or
argument, it is because that discussion is subsumed into material appearing
elsewhere in our opinion or because there would be no material effect upon our
conclusions and findings were we to accept the argument,

it is appropriate to note that for the most part, we have chosen to cast our
findings and discussion in our own words. This does not mean that we are unable
to accept without change substantial numbers of the findings proposed by
opposition parties, >r considerable material included in Applicants' proposed
findings. As has become apparent, we would reject outright or in substantial part
more of Applicants' proposed fir. dings than those of other parties. No useful
purpose would be served, however, by commenting in greater detail upon those
findings since as, noted, we have addressed every crucial argument which would
have significant impact upon our reasoning.

CONCLUSION

In conclusion, we hold that a situation inconsistentwith the antitrust laws
t

and the policies underlying those laws would,be both created and maintained by

'"2(a) Moore's Federal Practice,18.27;1(a) Moore's Federal Pracdce,10.314(2].The
question of who has the burden of proof is sometimes more theoretical than pra tical For
exa nple, once the traditional elements of a monopolization offense are estabushed, the
Applicants should be required to carry the burden of provmg that they owe this standag to
a natural monopoly, or that regulation is a complete sobsatute for competition and anti- *

trust. United Starer v. United Sroe Machinery Corp. 110 F. Suop. 295, 342 (D. Mass.
1953), aff'd per cunsm. 347 U.S. 521. As a practical matter, opposition parues were eager
and effective in provmg that the industry does not require natural monopoly and that
regulation does not serve in lieu of antitrust and competition.
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fted to Applicants,then; the unconditioned license of the Davis-Besse and Perry nuclear stations.We have
whether the opposition examined Applicants' policy statements which they indicate will be followed
derance of the reliable, collectively and individually by the Applicant companies irrespective of whether

this Poard grants relief in this case and we have concluded that the application
charge,(first established of those policies would neither prevent nor eliminate anticompetitive activities
thh instance, we allocate under the license.
defense upon the whole Opposition parties have prevailed in establishing both Broad Issue in

Controversy "A" and Broad Issue "B," that the structure of the relevant markets
, opposition parties have and Applicants' position or positions therein gives them the ability acting

,

i mee. Were we to accept individually, together, or together with others to prevent or hinder (1) other
thtre would be no dif- electric entities from achieving access to the benefits of coordinated operation

lef. either among themselves, or with Applicants; and (2) other electric entities from
achiepag access to the benefits of economy of size oflarge electric generating
units by coordinated development, either among themselves or with Applicants.

We conclude further that Applicants' ability has been used,is being used
lings and have considered

and may be used to create and maintain a situation or situations inconsistent
and conclusions. To the

with the antitrust laws or the policies underlying those laws. In the course of our& proposed W or
decision, we have answered the questions posed in Matters ut Controversy under

' I Broad Issues "A" and "B." In summary, our conclusion is that within the
e t u

relevant product and geographic markets, Applicants have acted individually and
c ilectinly to eliminate one or more other electric entities and to preclude

have chosen to cast our c mPetition. Many of these anticompetitive acts are m the nature of per se
a we uable

violations of the antitrust laws. We have found Applicants to be engagcd m
he findings proposed by g

App an
Act and Section 5 of the Federal Trade Commission Act. Their activities also

* ther parties. No useful conte y pp de@g these statutes. We han fand that 5o,

P cants' policies with respect to providing accrss to nuclear facilities to otherli
i F*ter detail upon those

electric entities in the CCCT are anticompetitive e nature and intent. Indeed, we
I*I *'8""*** * ""'

have determined thst Applicants for many years ! ave been aware of the effect of
their acts and policies which we deem antiu.mpetitive upon lesser electric
generation or distribution systems within the CCCT. Fmally, we have

,

determined that there is a very substantial nexus both in terms of market
entwi ?. the antitrust law- structure and in tenns of availability and use of power to be generated at the
:reated and maintained by Dav:s.Besse sad Perry nuclear stations and the situation inconsistent with the

" "" *
leral Practice,10.314[21.The
theoretical than practical For
a offense ase established, the RELIEF
the o We have concluded that the issuance of licenses for the nuclear units'

involved in these proceedmgs without appmpriate license conditions willlead toF. Supp. 295, 342 (D. h
Jopposition parties were eager the creation and maintenance of the proscribed situation inconsistent with the
e natural monopoly and that antitrust laws. Accordingly, it is our task to design license conditions wiuch will,

prevent activities under the license from achieving and aiding in this result.
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As we observed earlier in the proceedings:
In determimng what constitutes appropriate relief, the Board cannot be
bound by the terms of a particular proposal suggested by Applicants or,
indeed, any other party of combination of parties. It is the Board's
responsibility to determine what constitutes appropriate relief and there is
no statutory provision for delegation of that respor.sibility. Faced with a
" situation" which affects " activities" under the license, the Board must be
satisfied that any relief proposed by the parties is appropriate.

See Ruling of Borrd with respect to Applicants' Proposal for Expediting the
Antitrust Hearing Process, June 30,1975, p. 9.

As is evident from our findings, denial of bulk power service options, par.
ticularly opportunities for coo;diasted operation, reserve sharmg, wheeling,and
economy energy exchanges is a substantial element in the situation prevailing in
the CCCT. 'the anticompetitive si.uation is further exacerbated by restraint on
utilization ei power generated by the nuclear facilities in issue. Our relief, there-
fore, must focus upon providing access to power from the nuclear units in a
manner in which it allows it to be used without restraint and with the avail-
ability of necessary bulk power service altematives. See Hughes, NRC 207, p. 32.

Definitions

Entity shall mean any electric generation and/or distribution system or
municipality or cooperative with a statutory right or privilege to engage in either
of these functions.

Wheeling shall mean transportation of ele.ricity by a utility over its lines
for another utility, including the receipt from and delivery to another system of
like amounts but not necessarily the same energy. Federal Power Commission,
The 1970 National Power Survey, Part 1, p. l 24-8. -

| LICENSING CONDITIONS

|

| 1. Applicants shall not condition the sale or exchange of electric energy or

i the grant or sale of bulk power services upon the condition that any other entity
a. enter into any agreement or understandirig restricting the use of or

alienation of such energy or services to any customen or territories;
b. enter into any agreement or understanding requiring the receiving entity

to give up any other bulk power service options or altematives or to deny itself
any market opportunities;

c. withdraw any petition to intervene or forego participation in any
proceeding before the Nuclear Regulatory Comrmssion or refrain from instigat-
ing or prosecuting any antitrust action in any other forum.
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2. Applicants, and each of them, shall offer interconnections upon
, , w p be reasonable terms and conditions at the request of any other electric entity (ies)in

=== r' ' o' - the CCCT, such interconnection to be available (with due regard for any
, , . * M5 necessary and applicable safety procedures) for operation in a closed-switch

a 2't' '5,e synchronous operating mode if requested by the interconnecting entity (ies).
f 'ar; *d 3 Ownership of transnussion lines and switching stations associated with such
1. e ,, uir be interconnection shall remain in the hanos of the party funding theinterconnec-

tion subject however to any necessary safety procedures relating to disconnec-e

tian facilities at the point of power delivery. Such limitations on ownership shall
y . w n the be the least necessary to achieve reasonable safety practices and shall not serve

to deprive purchasing entities of a means to effect additional bulk service
_w Df* IM' options.

- ** ''d 3. Applicants shall engage in wheeling for and at the request of other
" " '- 4 * entities in the CCCT:
~ ~ " '#I #

1) of electric energy from delivery points of Applicants to the entity (ies);
, ne $ere-

and,
-- " # **

2) of power generated by or available to the other entity, as a result ofits
--- * ' l ~.' ownership or entitlements' 7' in generating facilities, to delivery points of Ap-- ** r >-

plicants designated by the other entity.
Such wheeling services shall be available with respect to any unused capacity

on the transmission lines of Applicants, the use of which will not jeopardize
Applicants' system. In the event Applicants must reduce wheeling services to

- * * ' * * " ' * " ' other entities due to lack of capacity, such reduction shall not be effected until
. .,gr a cither '

reductions of at least 5% have been made in transmission capacity allocations to
other Applicants in these proceedings and thereafter shall be made in proportion# *" '" !'"'8 to reducions imposed upon other Applicants to this proceeding.8 78

" " '' '* I
Applicants shall make reasonable provisions for disclosed transmission'" ~'~ " "'

requirements of other entities in the CCCT in planmng future transmtssion either
individually or within the CAPCO grouping. By " disclosed" is meant the giving

-

or reasonable advance notification of future requirements by entities utilizing
wheeling services to be made available by Applicants.

4. a) Applicants shall make available membership in CAPCO to any entity in
_ . . e ern or the CCCT with a system capability of 10 MW or greater;
h e. t.cr entity
% 2r se of or

-- * erveg entity '"" Entitlement" includes but is not limited to power made available to an entity
pursuant to an exchange agreement.

* * * ir411self 8 '8ne objective of this requirement is to prevent the pre emption of unused capacity
on the lines of one Applicant by other Applicants or by entities the transmitting Applicant

% c in any. deems noncompetitive. Competitive enuties are to be allowed opportunity to develop bulk
-N .t mstigst. power semces options even if this results in re-allocation of CAPCO transmission channels.

This relief is required in order to avoid prolongation of the effects of Applicants' illegally
-

sustained dominance.
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b) A group of entities with an aggregate system capability of 10 MW or
greater may obtain a single membership in CAPCO on a collective basis.s 12

c) Entities applying for membership in CAPCO pursuant to License Condi-
tion 4 shall become members subject to the terms and conditions of the CAPCO
Memorandum of Understanding of September 14,1967, and its implementing
agreements; except that new members may elect to participate on an equal
percentage of reserve basis rather than a P/N allocation formula for a period of
twelve years from date of entrance.''' Following the twelfth year of entrance,
new members shall be expected to adhere to such allocation methods as are then
employed by CAPCO (subject to equal opportunity for waiver or special
consideration granted to original CAPCO members which then are in effect).

d) New members joining CAPCO pursuant to this provision of relief shall
not be entitled to exercise voting rights until such time as the system capability
of the joining member equals or exceeds the system capability of the smallest;

' member of CAPCO which enjoys voting rights. ''
S. Applicants shall sell maintenance power to requesting entities in the

|
CCCT upon terms and conditions no less favorable than those Applicants make
available: (1) to each other either pursuant to the CAPCO agreements or
pursuant to bilateral contract; or (2) to non. Applicant entities outside the
CCCT.

6. Applicants shall sell emergency power to requesting entities in the CCCT
upon terms and conditions no less favorable than those Applicants make avail-
able: (1) to each other either pursuant to the CAPCO agreements or pursuant to
bilateral contract; or (2) to non. Applicant entities outside the CCCT.

'"Eg.. Wholesale Customer of Ohio Edison (WCOE).
'"The seleenon of the 12-year period retlects our determination that an adjustment

period is necessary since the P/N formula has a recognized effect of discrmunating agamst
small systems and forcsng them to forego economics of scale in generation in order to avoid
carryms excessive levels of reserves. We also found that P/N is not entirely irrational as a
method of reserve allocation. We have observed that Applicants themselves provided
adjustment periods and waivers to integrate certain Applicants into the CAPCO reserve
requirement program. The 12-year period should petmit new entrants to avoid initial
discrimmation but to accommodate and adjust to the CAPCO system over some reasonable
period of tune. Presumably new entrants will be acquiring ownership shares and entitle-
ments durms the 12. year period so that adverse consequences of applying the P/N formula
will be mitigated.

'"Our ' objective is to prevent impediments to the operation and development of an
areawide power pool through the inability of lesser entities to respond timely or to make
necessary planrung commitments. While we grant new member enuties the opportwrity to
participate in CAPCO it is not our intent to relieve jommg entities of responsibilities and
obligations necessary to the successful operation of the pool. For those smaller entities
which do not wish to assume the broad range of obligations associated with CAPCO mem-
berslup we have provided for access to bulk power service options which will further their
ability to survive and offer competition in the CCCT.
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n capability of 10 MW or 7. Applicants shall sell economy energy to requesting entitiesin the CCCT,
a collective basis.8 72 when available, on terms and conditions no less favorable than those available:

pursuant to 1.icense Condi- (i) to each other either pursuant to the CAPCO agreements or pursuant to
d conditions of the CAPCO bilateral contract: or (2) to non. Applicant entities outside the CCCT.
967, and its implementing 8. Applictnts shall share reserves with any interconnected generation entity
to participate on an equal in thy CCCT upon request. The requesting entity shall have the option of sharing
:on formula for a period of reserves on an equal pere:ntage basis or by use of the CAPCO P/N allocation
te twIlfth year of entrance, formula or on any other mutually agreeable basis.
ication methods as are then 9. a) Applicants shall make available to entities in the CCCT access to he
iity for waiver or special Davis.Besse 1,2, and 3 and the Perry I and 2 nuclear units and any other nuclear
tich then are in efrect). units for which Applicants or any of them, shall apply for a construction permit
his provision of relief shall or operating license during the next 25 years. Such access, at the option of the
mi as the system capability requesting entity, shall be on an ownership share, or unit participation or
a capability of the smallest contractual prepurchase of power basis.t 7 s Each requesting entity (or collective

group of entities) may obtain up to 10% of the capacity of the Davis.Besse and
. requesting entities in the Perry Units and 20% of future units (subject to the 25-year limitation) except
than those Applicants make that once any entity or entities have contracted for allocations totaling 10% or
the CAPCO agreements or 20%, respectively, no further participation in any given units need be offered.
ilicant entities outside the b) Commitments for the Davis.Besse and Perry Units must be made by

requesting entities within two years after this decision becomes final and within
aesting entities in the CCCT two years after a license application is filed for future units (subject to the
tose Applicants make avail- 25-year limitation). |
3 agreements or pursuant to 10. These conditions are intended as minimum conditions and do not

'

tside the CCCT. preclude Applicants from offering additional bulk power servicesor coordination
options to entities within or without the CCCT. However, Applicants shall not |

deny bulk power servies required by these conditions to non Applicant entities :

in the CCCT based upon prior commitments arrived in the CAPCO |termination that an adjustment
effect of discrumnating against Memorandum of Understanding or implementing agreements. Preemption of .

e in generation in order to avoid options to heretofore deprived entities shall be regarded as inconsistent with the (
'N is not entuely irrational as a purpose and intent of these conditions. I

tPpticants themselves provided The above conditions are to be implemented in a manner consistent with the
I

'he o
"" I",' provis ons of the Federal Power Act and all rates, charges or practices in connec.

,,

CO system over some reasonable tion therewith are to be subject to the approval of regulatory agencies having
,

g ownership shares and enntle- jurisdiction over them. j
ces of applying the P/N formula The Board concludes that the above conditions should attach to licenses for 1

the Davis Besse 1,2 and 3 and Perry I and 2 nuclear units.,g p og ,

s to respond timely or to make .

abet satities the opportunity to
g entities of responsabilities and 8 "Requestmg entities election as to the type of access may be affected by provisions of
pool For those smaller entities state law relating to dual ownership of generation facilities by municipalities and investor-
ts associated with CAPCO mem- owned unlities.Such laws may change during the penod of applicability of these conditions,
options which wdl further their Accordangly, we allow requesting entities to be guided by relevant legal and financial

considerations in fashioning their requests.

!
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IT IS SO ORDERED.

THE ATOMIC SAFETY AND
LICENSING BOARD

John M. Frysiak, Member

Ivan W. Smith, Member

,- Douglas V. Rigler, Chauman

Dated at Bethesda, Maryland
This 6th day of January 1977.
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Sill:Al;ON !!ARl!!S littlTS 1,, _2, 3 & 4.

._.

Cixum ii men t tio. 1 #~ J

Licennee recognizes that it in generally in the public interent f or electric
utili t ien t o int erconnect , coordinat e renerves, and engage in hulk power nupply
trannact ions, in order to increano electric system reliability anti reduce the y
cost n of electric power. Ilulk power nupply arrangemens a chould he nuch an to
prov ide benef it n, on balance, each t o Licennee and to ot her participant (n), ,

respectively. The benef its to participant s in nuch. arrangement s need not he
equal and t he benefit s realized by a nraa]] nysten may be proportionat ely greater
than thone reatined'hy a. larger nynton. In implementing t he coumi tmeni n which
it makes in t he succeeding paragraphs, Licensee will act in accordance with
the f oregoing principles. p

%
hplanat_ory tint e_* -

'

/

(a) licither Licensee nor any other participant shall be obligated to enter
into such arrangementa (1) if to do so would violate, incapacitate, o r~
limit its ability to perf onn any other existing cont ractual arrangement ,
or (2) t o do no would adversely affect its system operati.ons or the
reliability of pouer suppiy to its custo'nern, or (3) if to do no would
jeopardize the applicant's ability to finance or construct on reasonable

t erms f acilitics needed to meet its own anticipated syst em requirement s.

. Conmitment !!o . 2 -

,

Licennee vill interconnect with and coordinate rencrven by means of the sale
and exchange of c:acrgency hulk pouer with any entJ Ly or entitlen in its ~

service area ** engaging in or proposing to engage in electric bulk pouer nupply
on t erns that will provide f or Licensee's costs (including a reasonabic return)
in connection thercuith; and allow the other participant (s), as well as -

Licennec, f ull access on a proportionate basis to the benefits of reserve co-
o rd inat i on . (" Proportionate basis" ref ers to the equalized percentage of

,

reserves concept rather than the largest single-unit concept, unicas all !
participants otherwise agrec.)

.

g planatory llotes

(a) Interconnections will not be limited to low voltages uhen higher voltages
are available f ran hicensee's installed f acilities in the area where inter-
connection in denired, when the proposed arrangement is found to be
tqchnically and economically feasible.

|

'V
in order to clarify the commitments, certain explanatory not en have been added. |

The use of the tenn "nervice arca" as found in this cunmitment or in any ot her
nection of the cmmitments in intended to describe those areas in !! orth Carolina.

aiel ':<.ne t t' o r. lina ubere 1.icennec provides nome class of ciectric service, but.,

in no s..., s u.li . ..L eu an' ansignment or a]]ocation of wholesale marl;ct arcan.

Dcc.\et # .Qc 96 R
C:.dtcl#

Df Mc rmeltt:
*

-mm



- _. --

-

u
-

.

S (b) luci nency t:ci vle e agreemeni n wi l l net 1.e limit ed t o a f ixed amount , hot
emergency nenvice pi ovided under noch agreement n will be furnirked if and, ,

when available and desired where unch rupply doen not impaii or threaten
to impair nervice to t he nupplier ' . . runt omern don t o capac it y avai lability,
incI nnpply, nynt em relJahilit y or nt her nood canne. L i .c en n e c , hnwever,'

,

nha11 not he +bIinaLed I o proviele- enernency service t o aunt her ent iI y in
lieu of noch entity's maintaining its own aderpent e nynt em r enervec or fuck,
supp]y. 1:

(c) An example of the type of reserve charing arrangement ava.ilable to any
part icipant. and which would provide " full accenn on a proportional banis
to the benefits of ecserve coordination" would be one in which t.hc
following conditions would obtain:

'

| (i) The Licensee and each participant (n) shall provide to the other
emergency power if and when available from its own generat. ion, or
through its transmission f run the generation of othern t o t he ex t.cn t
it can do so without disrupting or threatening to impair service to
its nun customers due to capacity availability, fuel supply, system
reliability or other good cause. -

(ii) The participant s to the reserve sharing agreement, including Licennec,
shall, consintcat with Licennee'n reserve policy as entablisied from
time to time by Licennec, determine a minimum percentage reserve to be
inntalled and/or purchased by the participants, including Licennec, as
necessary t o maintain in total an adequate and reliabic power supply
on the interco.mccted system of Licennec and participant (s) .

3 * * *
Cunmitment !!o. 3

t

Licennec will purchanc from or sell " bulk power" to any 'other entity in its
nervice aren engaging in or proposing to engage in the generation of electric
pouer in bulk at the seller's cost (including a reasonabic return) whenever
such t rannactions vould serve to reduce t he overall costs of new bulk power
rupply, each, f or itself and other participant (s) to the transaction, respec-
Lively. ("Contn" ref ers to costs of bulk poder supply determined in accordance

i wit h the celler 's normal practices, without regard to the purchancr's intended
use of the power or the status of the purchaser.) This paragraph refern
specifically to the opportunity to coordinate in the planning of. new generatient
t ransminnion and asacciated f acilit ies. If Licensec questions the desirability
of a proposed transaction on the ground that it would not reduce its overall
bulk power'conts, it will make availabic upon requegt to the entity proponing
the trannaction nuch informat. ion as is relevant and reasonably necessary to

p establish its bulk. power costs.
_

F.xp_l a na t or y l'o t es

(a) It is not to be considered that this condition requires applicant to
purchanc or sell hulk power if.such purchase or sale is technically

j _infcanibic or that the benefits theref rom do not exceed the costs in
f' connection with such purchase or saic. oq
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r;mn.i t ment No .,, .4
.

' Licensee will f acilitate the c'xchange of bulk power by trancminnion over . it s
synt m. betur en or among two' or more entit inn wit h which j t f u i nt erc on nec t.ede

'
on terms ubich will fully empennate it for the set vice perf ormed, t o the
extent t ha t : nuch arrangments reasonably can be accommodated f roni a funct ional
and t.ecimical standpoint. -

p planatory Hotes
.

(a) Thin condition applies to entitics with which Licennee is interconnected
-in the f uture as well as those to which it is now interconnected.

* * *
Comm i t men t No. S

S
Licensce'will sell power in bulk to any entity in the aforesaid area now engaging
in or proponing to ent; age in the retail distribution of electric power.

Expla_natory Moten
_

(a) This in provided that I.icennce has such power availabic for sale after making
adequat e provision C or the capacity, fac1 and other requirement.s of its
nervice area custo:ncrs.

Commitment No. 6 s
.

.

The implementation of these numbered paragraphs sha]] be in all renpcets on
reasonable terun and conditions as consistent with the Federal power Act and
all ot her lauf ul regulation and authority, and shall be subject to engineering -

and technical f easibility for Licensce's syntem. Licennec will negotiate
(Jueluding the execut ion of a contingent statement of intent) with renpcet to
the f oregoing conraitetents with any entity in its service area engaging in or.
proponing to engage in bulk power supply transactions, but Licennee shall not
he required to enter into any. final arrangenents prior t.o resolution of any-
substantial questions as to the lawful authority of an entity to engage in the
transactions.

k k *

Canm i tmen t No. 7

In contracts berueen Licensee and its wholesale customers, Licensee will not
attempt to restrict cuch custuraers f rca electrically connecting with other nonrecs
of power if reasonable writ ten. notice to Licensee has been made and agreement
reached by t.he parties on such measures or conditions, if any, as may be required
for the protection and rc13ab111ty of both systems.
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