UNITED STATES OF AMERICA
ATOMIC ENERGY COMMISSICN

In the Matter of

Docket Nos. 50-269A, 50-270A
50-287A; 50-369A
50-3702

DUKE PFOWER COMPANY
(Oconee Units 1, 2 and 3
McGuire Units 1 and 2)

APPLICANT'S SUPPLEMENTAL MATERIALS
REGARDING INTERROGATORY MOTIONS

On January 15, 1974, Duke Power Company ("Applicant")
filed three motions pertaining to inadeqguacies in interrogatory
responses by the Department of Justice and the Intervenors.
Applicant hereby submits a compilation of the questions and
responses referred to in the schedules A, B & C attached to the

mctions.

Respectfully submitted,

Gecrge A. Avery

Thomas W. Brunner

WALD, HARKRADER & ROSS
1320 Nineteenth Street, N.W.
Washington, D. C. 20036

/ Applicant's Motion to Establish a Final Date for the

Filing of Supplemental Answers to Applicant's Interrogatories
and to Prohibit Use at Hearing of Matters Scught by Said
Interrogatories But Not Timely ubmitted; Applicant's Motion
to Compel Responses to Interrocatories by The Department of
Justice; Applicant's Motion to Compel Responses to Appli-
cant's Interrogatories and Dov iment Requests to Each Inter-
venor.

/ All other parties have consented to .he filing of this
material.
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Schedule A

Responses by the Intervenors



l.(a) Define the geographic boundaries of each
product market relevant to this proceedi..g.

(1) f a geographic market boundary cor-
responds precisely to Applicant's service area
provide a map of the service area cn which the
Intervenors rely. (The geog'rhic market boundary
then may be defined as "the Applicant's service
area.")

(2) Unless the gecgraphic market boundary
of each prcduct market corresponds precisely to
Applicant's service area, the boundaries of each
geographic market should be indicated on a large
scale map.

(b) As to each product market cdefined in response
to (a) identify and describe each factor considered in deter-

mining that it is an appropriate market for antitrust analysis

in this proceeding.

(c) As to each geographic market boundary defined
in response to (~,, identify and describe each factcr con-
e .3 3 3y y 3 3
fidered 1n determining that it is an appr. riate market boundary

for antitrust analysis in this proceeding.



i. The product markets relevant to this proceading are: (i) tha
recional power exchange rarket; (ii) the wnhalesale firm powar market; and
(ii1) the retail firm power market, and particularly thz large industrial

(a) Geographic tcundaries of these markets.

(i) Th2 regional power exchanga market is a market in such
transactions as exchanges of econcmy energy, short- and long-term pouwer and
energy, emargency back-up service, and various other kinds of transactions
customary among utilities engaging in tha bulk power business. It is
carried on by means of the transmission systems and interconnecticns of
L0 or more utilities. Because of th2 fact that n2ariy all of tre majo
ntilities east of the Recky Mountains are jaterconnected to a sufficiant
dagrea that they operate in parallel, the thecratical g2ograghic limits of
the power exchange market cover most of the contiguous United States.
Hoaever, for #urposes of this proceeding Intervanors Selieve that the
relevant regional power exchange market is that enc mpass%ng the territories
of the following bulk power suppliers:

Applicant

Carolina Power and Light Cempany (CPaL)

Virginia €lectric and Power Company (VEPCO)

Scuta Carolina Electric and Gas Company (SCERG)

Seuth Carolina Public Service Autherity ("Santee-Conper)

(i1) Tha wholesale firn power markat is the market in which
Intervenors are presently purchasars from Applicant. It is characterized
by @ single main type of transaction: that in vhich a utility ovwning and
operating bulk power Facilities sells firm power at whnolesale teo ceovar all
tha requirsments of a retail distribution systam. 2 vinolesale firm nower

Th
rarset as it exists today for purooses of tha procaad

-

nJ contains only ons



ont'd)

sellar: Applicent. A1l of Intervenors purchase all of their requiremsats
from Applicant. The geographical extcnt of this macket may ba definad as
the area encompassad by Applicant's transmission and subtransmission system,
together with sech "fringas" as might reascnably bo served by Applicant's
transmission and subtransmission systems, taking into accouni the eceasmic
and technical feasibility c¢f sarving particuiar loads in such fringas. It
is possible for an additional supplier to enter z rarkat such as this, if
transmission service (wh2eling) can be obtainad; this is th2 case wit'
respect to some distribution utilities (not parties harein) which receive
power Trom the Southazstern Fow;r Administration over Applicant's trans-

mission system. Inasmuch as the Applicant controls the cnly transmission

systen through which such entry is potentially achievable, it is not

w

appropriate to extend the boundaries of this market beycnd tha area dafinad
above.

(i11) The retail firm powar market and its large industrial
submarkat, for purposes of this proceeding, are gensrally coterminous wilh
Applicant's service area; that is, the zrea enCCﬂ assed by its existing
wholesale and retail sales, plus such “fringe" araas as it might raasonably
serve, taking into account tha econcni: aad tecnnica] feasibility of serving
particular loads and any lagal constraints (such 2s the lorth Caroline
legislation governing allocation of retail territory) on service at particular
points.

The boundaries of an electric utility's sarvice arca are not fixed. The
astion whether a service area will be extendad to includas 2 particular
load depends on tha following factors:

-= giza of th2 Joad

<~ distance of tha lead from existing faci



-- relation batwean the cost of racessary now facilities
and revanues expected from the new load, at tha time
the question arises

-- prospects for growth of th2 new lcad
)

as wa2ll as on legal censtraints such as faqchise ccnditfcns. territorial
legislation, etc. Consequently, it is impossible to illustrate precisely
on a map the boundaries of a service area without involvad studies to
ascertain, inter alia, the pattern of load flows on the existirng system,
the potential ways in which the system's facilities could be expanded'
outward, the cost of doing so, and the interaction of these Tactors with
any legal constraints on retail sales in particular areas. In any event,
the size, location, timing, and growth potential of new lcads would
nacessarily be a matter of conjecture. Intarven.rs have made no such

studies, naving neither any reason nor adequate resources t9 do so.

(b) Appropriateness of the enumerated markets.

(i) The regional power exchange market is relevant to this
proceeding as a market from which Intervenors and othar systems similarly
situated have been totally excludsd by the conduct of Applicent, alcne or
in conjunction with others. Certain barriers to entry erectod by Applicant
have pravented znd may in fulure contirue to prevant thase systems fiom

1]

out such

&

obtaining ownership or control of bulk power facilities. Wi
facilities they are not in a position teo engage in regional powar exchanga
transactions. These transactions, engaged in by FApplicant, its n2ighboring
intagrated utility systems, and in indsed, praciically all similar systems

in tha country, ara beneficial to tha participants b2cause they male possible



Such aconcmic advantages as reduction of resarves, consiructicn of large
ganeraling units, improvad retiability, and other ecumcmies. In additian
to the barriers to entry erected by Applicant, intervenors and other

similarly s‘tuated systems have been hindered from incr2asing thair loads

and improving their lead factor (thereby making mora faasibla iha instal-

the

wdy
3

lation of generating Tacilities) by a consistant price squeaze
ation batween Applicant's vholesale and retail (particularly, ierge
industirial retail) ratas.

(i1) The ralevance of the vholesale Firm power mar 2t te
tha present proceadin '3 15 dewonstrated by the fact that this market is ths
cn2 in which Applicant and inter rvengrs are prasantly part1c1p=n The
pricing practices of Applicant in this market have made it difficult or
imnossible for Intarvenors to cerpete for large industrial retail custcmars.
Such customers are espacially desirable in that thay imnrove the load

factor and efficiency of the system and contrituts ¢ ¢reatly to its total load.
ine pricing practices cemplained of, including ths price squaeze roverred to
above, have bean poassible because of the manopaly cajoved by fpplicant in

this market.

(i11) The retail fimm poer market, and particularly the

Targs industrial sudbmarket, are approoriate fcr considzration in this
- | h

>

proceading because it is in thos2 narkets t:.g Applicart and Intervenors
are presently in cospetition.

(c) Appropriatenass of the marzel boundaries describad

Tha dascription of the regicual pouar excliangs market as given

in {a)(1), above, is cpprepriate because the susplior; thers Tist2d made up

tha formar CARVA Peal, an instrucentality for achieviag the typas of trans-
actions characteristic of tha regional powar eschingo market.



P e L

Thz geegraphic dofinition of tha vholesale firn povier market is

discussed in (a)(ii). The geographic description of the retail market is

erpropriate because all of Intervencrs (togsther with a nusder of other

57111 systems similarly situated) lie witain D

uke's seivice area end, in

g2nerail, compatition for ratail loads oxists in tha iimadiate vicinity of

such systems.
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‘5. In the Initial Prehearing Statement of the Muni-
cipalities, dated August 9, 1972 ("Initial Statement"), Inter-
venors stated that Duke, CP&L, SCE&G and VEPCO "among them-
selves monopolize the generation . . . of bulk power over a

substantial area in the Carolinas and Virginia." (p. 3)

(b) State whether the quoted statement is intended

to include undeveloped hydroelectric sites.

(f) 1If the response to (b) is not "no", then as
to each of the following undeveloped hydroelectric project
sites, state whether the Intervenors regard it as being econom-

ically feasible.

(f) - Intervenors have mad2 no study of these sites to cdatermina
thair feasibility. W2 note that Applicant's Vice President, ilir. W.S. Lze,
testified to the infeasibility of all, or virtually all, remaining undsveloped

¢35 in Applicant's area. (lnterverors will furnish the paga citaticns when

wy
rr

thay receive their cooy of the deposition transcript.



8.(a) Cite specifically each rate and each provi-
sion in any rate schedule filed by Applicant with the Federal
Power Commission or any other regulatory agency which the In-

tervenors claim to have been anticompetitive.

(c) As to each rate or provision identified in (a),
state whether the Intervenors contend that Applicant (1) in-
tended the alleged anticompetitive consequences or (2) antici-
pated that they might arise. If the Intervenors contend =2ither
intent or anticipation, identify the specific sources of the
information upon which the Intervenors rely in making such

contention or contentions.



(8 cent'd)

(c) Without attempting to distinguish between intent and anticipaticn
of effect (which distinction is believed tc be legally meaningless),
Intervenors do contend that as to each of the matters identified above
Applicant intended or anticipated anticompetitive effects. To the extent
that the discovery so far completed permits we here indicate the documents
giving groun&s for this belief.

Document number 33,268 et seq., dated 23 March 1965, demonstrates
awzreness of the close relationship bétween wholesale and retail industrial
rates in the context of public chargés that Applicant was pursuing anticcmpetf;A
tive ends.

Document number 33,270 dated 2% March 1265, supplements the proceding

s -
Teem.

L
O
(3}

ument numbar 45,979 et seq., dated 25 April 1972, summarizes Applicant's
position on the price squeeze issus. It appears to be a public statement to
the Edison Electric Institute.

cument number 58,842, dated 23 July 1962, reports on a study designed

('
(8]

1o estimate the rmargins available to High Point if the city "shoul

o

ery

[

=

iese [industrial] customers at tha same rates on which they are now servead

-~
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. Document nunber 76,567 et seq., dated 10 Ju 2 1963, considars tha
margins avaii:b!e to the Town of Highlands if served on Duke's municipal
wholesale rate, quantifiss the increase in the Toun's retail rates necessary
to maintain the same margia as it enjoyed in the past, and comments cn tha
Eelationship of this situ=tion to a possible sale ¢f the Highlands syitem to
Applicant.

The matters ‘rred to in response to other interrcgatories (specifi-
cally, Item 51) regarding Applicant's unwillingness to see}pub]icly owned
systems enjby the economic benefits of power pcoling also tend to show why
Appiicant has not made coordination services gena2rally available.

Such further specific documents or scurces of information as may come
to Tight during the remaining porticn of discovery will be furnished 2s a
supplemental response..

e may note, in addition to the citaticns above, that ElectriCities of
Nerth Carolina (of which all of Intervencrs are membars) has consistently
argued in the various FPC rate cases cited above that Applicant's rate;

were anticompetitive in their effect.



Jf(c.‘ To the extent the response to any item listed
in (a) is not "no," identify and describe each factor considered
in determining Applicant's activities with regard to that
item which constituted a sham.

(1) To the extent the factors include actions
of Applicant, the response should include, but not
be limited to:

(i) the representative or representatives
of Applicant and any other entity involved in
the action;

(11) the specific action or actions that
the Intervenors contend demonstrates the existence
of a sham, the method employed in each action,
and the date of each action;

(iii) as to each action listed in response
to (ii) a guotation of the precise words relied
upon as demonstrating the existence of a sham
or, if the Intervenors relied on an account or
accounts that does not include a precise guotation,
the text of the account or accounts of the statement
relied upon; and

(iv) the specific scurces the Intervenors
rely on in describing the statement.

(2) As to facts that are derived primarily
from objective data about Applicant's operations,

the response should include, but not be limited to:



-39~

(i) a specification of each item of
data relied upon and the source from which it
is obtained; and

(ii) a statement outlining the analysis
by which it is concluded that the data demonstrate
the existence of a sham.

(d) State as to each of the activities cited in
the numbered clauses of subpart (a) of this guestion, whether
the Intervenors will contend that the activity was an attempt
by Applicant to deny access to others to the legislative or
adjudicatory process.

(e) If the response to (d) is not "no," identify
each action or representation by Applicant that it is con-
tended constitutes or evidences such attempt. As to each
action or representation which allegedly constitutes or evi-
dences such attempt:

(1) state each element of thé action or
representation that constitutes or evidences

the attempt by Applicant to deny access to

others to the legislative or adjudicatory process,

(2) ideuntify the source of the information
the Intervenors rely upon in making these conten-
tions, and

(3) produce all documents pertaining to

/

that action or rerresentation and to the factual



-40~

basis for contending that it evidenced or consti-

tuted an attempt by Applicant to deny access to

others to the legislative or adjudicatory process.

(f) If the response to (d) is not "no," state
whether Applicant intended by its activities to deny access
to others to the legislative or adjudicatory process.

(g) If the response to (f) is not "no," state
which activities or what incidents the Intervenors contend

6/

demonstrate such in.ent.



"o . th
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(L (1)-(2) There are two competitive relationshizs invelvad in the
sppropriations controvarsy respecting the 1952 and 1952 SEPA proposals:

(1) Applicant's relationship with SEPA as a comoeting supplier of wholesale
firm poviar, and (2) Applicant's relationship with Greanwood County Elcctric
ou2r Commission as a retail distributor of powar. As regards the first,
Applicant's vice president, Mr. Cocke, tuld the Cormittze in the 183 h2arings
(Intervenors' Exaidit 3 to Initial Prehaaring Statement, at 1542):

We feel that SEPA's continuad insistence on an appropriation
for this and othar tronsmissica lines; its reqsast for funds teo
purchase firm stram-gznerated powar for resaie;, thus filling out
the irregular hydro power produced by the Govarnment hydroslectric
plants, and thereby departing, from the meras marketing of energy
produced at Government dams, into the broad activity of engaging
in the business of purchasing and selling electricity as a business
enterprisa; and finally SEPA's efiort to s.ar’ the line to dreenwcod
Coungy in aisregard of the instructions from Congress with refarencs
to use of the 1952 appropriations for this 11ne all show a plaln
intent on th2 part of SEPA and the Interior Dzpartment to build
an electric transmissicn network in the ssuthcastern part of the
United Statas and oparate a tax-fre2 Fedsral pswer business in
cemietition with private taxpaying utilities.

As to the second relationship, Mr. Cocke in 1952 made inhe following statemant
(Exhibit 2 to Initial Prehearing Statement, at 1030):
Senator ELLENDER: How much further would you be affected
if they were to connact with thz present facilities in Green-
wood? You do not have any there now?

Mr. COCKE: e have some facilities thare. lie have got some
customers out thare in the immediate vicinity.

Senator ELLENOEZR: You are afraid by pemitting the construc-
tion of this line it will furthar decrease your business in ragard
to Clark Hill?

fr. COCKE: It probadly would,

The Intervenors' balief regarding thz purpose of this cpposit is

2lso confirmed by a statavent in the Duk: Power ilagazine, uhich was the subjact
of a part of the recent deposition of Mr. J. P. Lucas, Applicant's Vice Presi-

”

dent Tor Public Affairs. A citation to the page and exhidit number will ba
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furnished when Intervenors' copy of the transcript of this deposition is
delivered.

(3) Until complation of discovery, Intervenors cannot supply the



28. In the Initial Statement (pp. 6-7), it is

stated "Duke has . . . imposed a price squeeze upon the muni-

cipal systems. . . ."

(h) Identify and describe all instances known to
the Intervenors, or any of them, in which a wholesale customer
of Applicant has decl:ned to serve a potential industrial
customer or has been unable to serve an industrial customer
because of an insufficient margin between the rate it could
obtain and the cost of electricity obtained from Applicant.
As to each instance:

(1) name the wholesale customer unable or
unwilling to serve and the potential industrial

customer involved,

(2) state the date on which service was
sought by or first discussed with the potential
industrial customer,

(3) describe the anticipated maximum demand
and lcad factor of the potential i. istrial cus-
tomer,

(4) list each factor known to the Intervenors
to have been considered by either the wholesale
customer or the potential industrial customer in
determining who the retail supplier should be,

(5) identify the sources of the Intervenors'
info.mation relied upon in describing each instance,
and

(6) produce all documents pertaining to each

instance.



o ‘\
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cont'd)

(g) Sea previcus subitenm.

(h) Collection of informaticn on .nis point is not yet completed.
W2 will furnish details of any such instangé as a supplemental response 3s
soon 25 they are availabla.

33. (a) State whether the Intervenors contend that
any enactments of the legislatures of North or South Carolina
regarding electric service are invalid under Federal law.

(b) If the response to (a) is not "no," identify
and describe each enactment that is invalid in whole or
in part under Federal law. As to each enactment, the
response should include but not be limited to:

(1) a specific citation to the enactment
and to the provision or provisions that are
invalid, and

(2) a specific citatiocn to the provisions
of Federal law that invalidate each provision

of a legislative enactment.

33 and 34. Pendinc tha completicn of discovery, Intarvenors are unable
nislatures of lorth or South Carolina,
or any of Applicant's actions undertaken in alleged ralianca therecn, violate
12, Such a datsrmination vequires, in Intervanors' view, examination
of ths practical effacts of tha state legislation in questicn as w2ll as ¢f

the statutory tares.

The Intervenors will transmit their conclusions, if any, as a suppie-

~aqt tg *his answer in accordance with the Commissicn's Rules of Practice.



34(a) State whether the Intervenors contend that
Applicant has entered into any agreement which, although
on its face represents that it is undertaken pursuant to or
in anticipation of action by the North Carclina Utilities
Commissicn or the Socuth Carclina Public Service Commission
or in specific compliance with any law of North Carclina or
South Carolina relating to electric service, contravenes Fed-

eral law.

(b) If the response to (a) is not "no," identify

and describe each such agreement that contravenes Federal
law. As to each agreement, the response should include, but
not be limited to:
(1) the name or title of the agreement and
the date on which it was executed,
(2) the other party or parties to the
agreement,
(3) a specific citation to the provision
or provisions that contravene Federal law, and
(4) a specific citation to the provision

or provisions of Federal law contravened.

33 and 34. Pending the completion of discovery, Intervenors are urabisa

-
Ll

arolina,

(]

to stata whether any enactments of the legislatuves of horth or Sou
or aay of Applicant's actions undartaken in alleged reliance tharaen, violate
federal law. Such a determination requires, in Intervanors' view, examination
of th2 gractical effacts of the state legislation in questicn as well as of
the statutory tarms.

. . » " » . . - Al -
The Interverors will transmit tneir conclusions, if any, as a sugpis

mant to this answer in accordance with the Commissicn's Rules of Practice.




35. At the prehearing conference on November 17,
1972, counsel for the Intervenors contended (Tr. 191) that
retail territorial assignment pursuant to the statutes of
North Carolina and South Carolina is being used to allocate
wholesale customers between generating utilities. IZentify
and descrike each instance in which generating uti.ities in
North Carolina and South Carclina have so utilized the retail
territorial assignment statutes. As to each instance, the
response should include, but not be limited to:

(a) The generating utilities so allocating whole-
sale customers;

(b) Th: wholesale customers allocated;

(¢c) The title or name of the specific agreement by

which éach wholesale customer was allocated and the date of

each agreement;

(d) The specific actipn or actions of each utility
relied upon as demonstrating the intent to allocate wholesale
customers, including the representative or representatives of
each utility taking the a~*ion, the method employed in the

action and the date of tn. action;

(e) A statement as to each action listed in response
to (d) identifying and describing each factor considered in
determining that the action evidences an intent to allocate

wholesale customers; and

() The specific sources that Intervenors relied upon

in describing the allocation of wholesale customers (Tr. 191~

193).




35. Until discovery is completed, Intervenors will not be able to
state vhether such allocations have occurred. As to any instance so
diszovered of such allocatfon, Intervenors will provide the raquested detaiis

in a supplemental response.



36. In the Answer of the Cities . . . to Applicant's
Motion for Protective Order, dated July 30, 1973, (p. 2)
Intervenors contend that the acguisition by Duke of the Uni-
versity of North Carolina "distribution system would have
a substantial adverse affect on competition."”

(a) State whether Intervenors will contend that the
acquisition of other suppliers of electricity in its service
area by Applicant has had a "substantial adverse affect on
competition."

(b) 1f the answer to (a) is not "no", list each
acquisition by Applicant that the Intervenors contend had
such a substantial adverse effect on competition.

(d) Except for those acquisitions listed in response
to (b), list each acquisition or attempted acquisition of
an electric distribution system or a substantial part thereof
that the Intervenors contend is relevant to this proceeding
and on which the Intervenors intend to rely. As to each par-
tial acquisition, the response should indicate the date of
each acquisition. As to attempted acquisitions, the response
should include:

(1) the facilities involved,

(2) the date on which acgquisition was
attempted,

(3) the specific document by which the attempt
was made or, if no such document is known to the

Intervenors, the factual basis on which it was con-

cluded that an attempt was made, and
(4) the date on which the attempt was

rejected or, if not expressly rejected, lapsed

and the specific document, if any, by which the

attempt was rejected.



(d) The attempted or contamplated acquisitions of which Inter-
vensrs nave knowledge, and on which they now intend to rely, are:

(i) Applicant's offer, made jointly with Carolina Power and Light
Conpany and South Carolina Electric end Gas'Company, to ourchase all the
rural electric cosparatives in South Carolina.

(ii) An offer to ecquire the South Carolina Public Service Authority.
(iii) An apparent intention or plan to écquire all of the "foreign
systeas" in Duke's area.

Any furthar plans or attempts to acquire which Intarvenors consider
to Tit the category requested by this item will be listed in a supplementary
raspanse when discovery is further advanced.

(1) In each case, so far as intervenors are aware, Applicant intendad

to acquire all the facilities owned and/or operated by ths target system.

-~

2) The offer t

o
e
1S

urchase all the South Carolina cocparatives was mada

on 20 August 1963. The offer to acquire the South Carolina Public Service

Authority was made 22 July 1963. The plan to acquire all of the foreign
systems in the area apg2ars to have been current in 1550, to Judge by the
date of the date of the first document (production number 75,460) discussing
it. Another document (numbar 75,243) indicates that in 1950 Aoplicaent's
cistrict managars were polled by its general managemant on the pessibility of
taking over such systems. That the sarme, or a similar, policy was in e®fect
in 1965 ¢rn2ars from a similar memorandun to district managars dated 6 April

f that year (documant nusber 75,465). Uhether such policy was directed

o

cwasd all foreign systoms doas not appear from the last tuwo documants, but

*

nd limitations are exnprassad in them.



mengrancum of 16 November 1960 refars to Applicant's efforte

acquire as many foreign electricai distribution systems as possible"

(number 76,738).

(3}, (4) The documents, other than those cited next above, whic

’
are requested in thes2 subitems have not yet baen located. When Intervensrs
have

done so, thay will supplemant this respcnse in accordance with the

uies of Practice.




{30 cont'd)

(h) answared undar (g).

(1) The only document cited hersin not obtainad from Applicant is
the Paiition to Intervena in Project No. 2700, which has been furnishad
witih the Initial Prohaaring Statement. Intervenors do not presently know
of any other docucents bearing on acquisiticas (nther than those produced

by Apzlicant), but will furnish any that may coms to ligit.
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43.(a) State whether the Intervenors will present

evidence on or inguire into any contracts to which Applicant
is a party or has been a party at any time during the period

of January 1, 1960, to date which Intervenors deem to be full
requirements contracts.

(b) If the response to (a) is not "no", identify
each contract as to which Intervenors will present evidence
or make inquiry. The response should include the caption or

title, date and parties of each contract.

wracts listed in Exiibit £/1 are deemad by
Larvenoes ta be Tull reguirements contracts. Intervenors may also wish

L e inguiry into, or prasent evidonce on, other contracts batwzen

fpplicant and any Intarvenoe (viz., High Point, Lexington, Shelby, Landis,

tad on or after 1 Januay 1980. To

Alozizarle, Lincolntuir, 2nd lonrce) cxacu

the bast of Intervesors' inouledge, these contractis (which are executad on

m

printad forms) are entitlad "Electric Power Ccrtr;ctg, in som2 casas with
the subtitle “Resale Scrvice-Municipalities and Public Utility Companies”.
Intervenors have not yot dzterminad the speciiic contracts {by date) which
will be the subjact oi inquiry or evidance.

If in the further course of discovery any contracts other than ths
Category described atuve ippears to be a necessary csubject of inquiry or
the preseﬁtetion of evidence, Intervencrs will supplement this response

accerdingly.



45. In the Initial Statement, 1t is stated that
“Duke has constructed and evidently intends to construct the
nuclear units here at issue in the expectation of enjoying the
same access to the wholesale market." (p. 8) Further, in the
Joint Petition, it is stated "the necessity of large-scale con-
struction permits Duke access to this low-cost éource only
through its interconnection and exchange agreements with other
named utilities. . . . Duke, a giant utility, is unable alcone
to reap the full economic benefits of nuclear power.” (p. 4)

(a) State whether Intervenors contend that access to
the "wholesale market" is a prerequisite to constructing the

Oconee and McGuire units.
(c) If the response to (a) is not "no", describe the

express or implied statement or statements of position by Appli-
cant relied on by Intervenors in making these contentions. As
to each express or implied stacement of Applicant relied on,

the response should include but not be limited to:

(1) the representative or representatives of
Applicant or any other entity making the statement;

(2) the specific transaction regardiné which
the statement was made, including the name or title
and date of each agreement initiating a transaction
(or if the transaction was not initiated by a written
agreement, a specification of tﬁe action by which
the transaction was initiated, the method used in
~hat action and its date) and the general terms of
the transaction as understocd by Intervenors;

(3) the specific communication (oral or written)
in which each statement was made, the date of each
communication, and the method employed in the com-
munication;

(4) a description of how the statement relates



to the degree of reliance that Applicant expects to
place on the "wholesale market" in the future;

(5) a quotation of the precise words that are
related to the degree of reliance placed by Appli-
cant on the "wholesale market," or if the Intervenors
rely on an account that does not include a precise
quotatior, the text of the account of the statement

relied upon; and

(6) the specific sources Intervenors rely cn

in describing the statement.

(c) A publication entit]

37
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1 Tha Duie Puvar Story, issuad by

Anpiicent in 1653, dracrit i /A [ hi
Ipticent in 1953, describas the CARYVA Pool, of which Asslicant was then

of this statement,

discovery documint nurber 33,320, an internal repert of Applicaat on
propased ganaration in 1957-70, expresses similar views. in b particular
{Page 33,322): ‘“lLargar gensrating units are economic because, within a

courdinated pool, units can be sized for &
pool, b2 stzeq Tor ir2 total pool load without 2 larga

andine = letio 14
ending completion of discovary, Intarvenors Canrgt say that tf
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# f) Describe each factual circumstance not dascribad

in response to (c) on which Intervenors rely in making the

contention that "Duke has constructed . « - the nuclear units

, in the expectation of enjoying the same «CCess to the

. .

wholesale market." As to each circumstance that invclves

analysis by Intervenors of objective data regarding Applicant's

operations, the response should include, but not be limited

to:
(1) a specification of each item of data relied.
+he source from which it is obtained;

ing the analysis by which

upon and and

(2) a statement explain

it is concluded that the data suggests the "expecta-

tion of enjoying the same access."

L1q)

(f) In addition o th2 m:t?:rﬂ discussad in (c), Apslicant is raferred

to the "lotices of Obligaticn" of thz CARVA Pool, documants number 30,035
and nurher 45,734, These d- cumants indicate that the first and second
Ocense units ware to be “participation units" in th2 Pocl. (Sea2 also
Denasition of F.W. Beyesr, Transcript pages 524-527.) The uerignation of
@ unit as a CARVA participation unit would b2 meaninglass if it did not
imply the expectation of access to the regional power exchangs market and

o WG Wy
spacifically, the CARVA Pool,

Tha same reservation regarding completicn of discovery made in (c)

also applies here,



52. In the Joint Petition (p. 4), filed after the

termination of the CARVA Pool, it is stated "Petitioners have

no access to the 'pool' in which Duke, CP&L, VEPCO and SCE&G

are effective participants.”

(a) Define "'pool'" as used in the quoted passage.

() Define "effective participant” as used in the

quoted passage, including particularly the significance of the

term "effective".

(c) Identify and describe each contract or other

arrangement constituting an element of the "'pool'". As to

each arrangement, the response should include, but not be

limited to:

(1) the name or title of each agreement and
the date executed;

(2) a citation to the specific provisions
relied upon as establishing a "'pool'" relationship

between the utilities. The provisions cited should

The response should include a description of each incident
demonstrating the existence of each purpose or a company's
motivation by it. The description should include (1) the
representative or representatives of each Poocl company in-
cluding Apolicant involved, (2) other entities or persons
involved, (3) the specific action or actions demonstrating
a listed purpose or purposes of the CARVA dissolution, by
whom taken and by what means and on what date, (4) the pre-
cise way in which each action demonstrates the existence of
a listed purpose or purposes, and (5) a specification of the
sources on which the Intervenors rely in describing the
incident.
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include those (i) providing for joint pl.nning and

coordinated development, (ii) charges for energy and

accounting formulas, (iii) required reserves and (iv)

procedures in the event of power shortages. Pro-

visions pertaining to each lettered topic should

be separately cited;

(3) a statement as to each provision cited

in response to (2) explaining how it evidences a

"'pool'" relationship betwveen the utilities.

. (d) Identify and describe each factor considered in
determining who are "effective participants"” in the "'pool'".

: (e) State specifically as to each listed utility,
(Duke, CP&L, VEPCO and SCE&G) which factors identified in
response to (d) established that it was an "effective partici-
pant."

(£) Explain, through the application of therfactors
listed in response to (d), whether the South Carolina Public
Service Authority and the Southeastern Electric Power Adminis-
tration of the United States Department of the Interior are

"effective participants” in the "'pool'".

(g) Identify and describe each factor considered

in determining that the Intervenors have no access to the "'pool'".

The response should include but not be limited to the factual

basis for each factor considered. To the extent that factual
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basis includes any incidents in which Intervenors were denied
access or advised that they would be denied access, the descrip-
tion of the factual basis should include, but not be limited to:

(1) the entity or entities involved in the
incident and the representative or representatives
of each entity involved,

(2) the subject matter of the transaction in
which the incident occurred,

(3) the specific actions ty which access was
denied, the method employed in each action and the
date of each action,

(4) a quotation of the precise words by which
access was denied or Intervenors advised that access
would be denied, or if the Intervenors do not rely
or. an account or accounts that includes the precise

words, a quotation of the account or accounts that

Intervenors do rely on.
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52, (2) Intervenars ware referring to the VACAR arran

(b) An “"effactive participant" is one who participatas activ ely
in all or substantially all of the affairs of a group, whos2 intarests are
habitually considerad and accomsdated as far as poss ible by the othar memiuars,
and whose rights as a menmbor are equal to these of the mamaer(s) possessing
the gireatest rights (or, in casa of waightad vut1ng or cthar rights, are
determinad by the sam2 formula).

(¢) “Peliability Agreament -- Virginia-Carolinas Reliadility
Group", dated 1 May 1970.

Jntil completion of discovery, Intervenors cannot state that the
following iist is exhaustive. A factual analysis of the way in wnich the
contract terms have been implemanted will necessarily influence the meaning
assigned them,

Joint planning and coordinated davelopment: 23 0.4, 3.1, 4.5.

Charges for energy and accounting formulas: none identifiabdle.

Required reserves: £% 0.2, 0.4, 4.5.

Powar shortagas: 0.2, 0.4, 4.5.

Intervenors would now characteriza this crganization as being, insofar as
its actual character is reflected by the agreemant cited, scmething less than
a power pool in the strict (econcmic) sense. As stated above, Intervenors
resarve the right to rely on further factual discovary to demonstrate thsl the
mambars have in fact coordinated to 2 greaier extant than is called for by tie
agrosment,

(d) Ses dafiniticn abova.

(3) Tha contract referred to 2ppears to give all four companias
equivalent formm) rights, 2nd the docui2nts examined by Intervanors in this °

connaction [discovery docunents number 152 et seq., 322 el seq., 385 et se=q.,



1.1

L
(02 cont'd

and 485 et seq.) all show participation oy a1l Tour in study activities of
tha VACAR group.

(f) Intervenars Lelieve they ara not. Intervenors' copy of
the VACAR agreement shows thaé membarship for thesz entitizs was contamplaied,
but thay do not appear to have signed the agreemsnt. lior is thair participation
in the studies mentionad above evidant from the reperts thereocn.

(g) Since the memdership qualifications for VACAR zre the sarma

as for SERC, the same reasons for its unavailability to Intervenors exist.

(See VACAR Agreement, § 6.5.)



53. In the Joint Petition, Intervenors stated
that “"Duke, CP&L, SCE&G and VEPCO together monopolize the gen-
eration of electric power over a substantial geographic area
in North Carolina, South Carolina and Virginia." (p. 4) Fur-
ther, in the lnitial Statement (p. 3), Intervenors stated that
Duke, CP&L, SCE&G and VEPCO *among themselves monopolize the
generation and transmission of bulk power over a substantial

area in the Carolinas and Virginia."
(a) State whether the Intervenors contend that these

four utilities have entered into a conspiracy to monopolize gen-
eration and transmission of bulk power;

(b) If the response to (a) is not "no", identify and
describe each incident relied upon by the Intervenors as con<
stituting or evidencing a conspiracy or possible conspiracy to
monopolize generation and transmission of bulk power. As to
each incident, the response should include, but not be limited
to:

(1) the representative or representatives of
each utility involved;

(2) the specific action or actions evidencing
an intent to monopolize, the method employed in each
action and the date of each action;

(3) as to each action listed in response to (2),
a guotation of the precise words used by the repre-
sentatives of the varicus utilities that constitue
or evidence a conspiracy to monopolize or, if the
Intervenors are reiying on an account or accounts
not including a precise guotation, a guotation of
the passage of each account purportedly describing
the conspiratorial actions; and

(4) the specific sources upon which the Inter-

venors rely in describing the incident.



(¢) 1If the answer to (a) is "no", define and describe
each standard the Intervenors use in determining that the listed
utilities "together monopolize" generation and transmission of
bulk power.

(d) If the answer to (a) is "no", describe each
pattern of activity or other behavior by which the listed
utilities "together monopolize" electric generation and trans-
mission.

(e) If the answer to (a) is "no", describe the

significance for this proceeding of the purperted circumstances

that the utilities "together monopolize" electric generation.

53, (a) The statoments quotad by Applicant refer to a shared monopoly

of ganaration and transmission. Until discovery is ccmplated, Intarvenors

say uhather there has also b2an a conspiracy to m nopolize among th. e

cwpanies or any two or mare 3f them.



54. Provide all dccuments, not previously produced

in this proceeding, which . . w»r to, describe or evaluate:

(b) the ~urchase by ..pplicant of land on th
River which Intervenor-~

e Green

aim comprises a pPart of the proposed
site of FpC Project No. 2700.

(b) The only document of which Intervancrs presentiy know which
relates to Applicant's purchase of land on the Green River, and which has
nat besn produced, iz the "Answer of Duke Power Company, Respondent-Deferdant?,

filed 20 April 1973 in Morth Carolina Consumers Fgwer, Inc. v. Duke Pgwar Co.,

Superior Court of Claveland County, N.C., MNo. 71 C¥S 1734, paga 2. This
pleading was signed by Applicant's counsel Joyner & Howison, Raleigh, .C.;
Horn, West, Horn & liray, Shelby, N.C.; and Fleming, Robinsom & Bradshaw, P.A.,
Charlotte, N.C., and tharafore is prasumably in Applicant's possession. As
s0o0n as a review of our files can b corpleted, we will furnish as a supple-

mental response citaticns to any othar pleadings which refar to this ratter.



55. At the Prehearing Conference on November 17,
1972, counsel for the Intervenors contended "since EPIC filed
for the pump storage project about two years ago, the first
thing . . . that met us . . . was an effort to declare a cer-
tain position [sic] of it toc be a scenic river under a North
Carolina Scenic River Act. That specific portion of the

river which would have been deciared scenic was between two
hydroelectric projects operated by Duke and would have encom-

passed the dam site of our present project." (Tr. 233)

(a) State whether Intervenors contend that Applicant
sought to have the Green River site declared a scenic river
area.

(b) If the response to (a) is not "no", state whether
it is contended that Applicant's efforts were motivated by an
intent to block the construction of the EPIC facility.

(c) If the response to (a) is not "no", identify
and describe each incident relied upon in asserting that Appli-
cant contributed to efforts to block the Green River pump
storage project. As to each incident, the response should
include, but not be limited to: |

(1) the representative or representatives of
Applicant or any other entity involved,

(2) the specific actinn or actions of Appli-
cant that demonstrates Applicant's participation
in efforts to have the Green River area declared a
scenic river, the method employed in each action
and the date of each action,

(3) a statement as to each action listed in
response to (2) identifying and describing each
factor considered in determining that the action
demonstrates Duke's participation in an effort to

have the Green River site declared a scenic river,



(4) a quotation of the precise words, if any,
that Intervenors contend demonstrates an intent on
the part of Applicant to have the Green River site
declared a scenic river for the purpose of blocking
its development by EPIC, or, in the event the Inter-
venors do not rely on an account or accounts that
does not include a precise guotation of the words
used by Applicant, a guotation of the account or
accounts, if any, on which Intervenors rely and con-
tend that Applicant was so motivated, and

(5) the specific sources upon which the Inter-
venors rely in describing Applicant's efforts to

have the Green River site declared a scenic river.

-p £ S o - ! RITHE 2k LT 'S
L€ oS » no furg information on this point. [
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56. At the Prelearing Conference of November 17,
1972, counsel for the Intervenors stated (Tr. 235) "We would
love to find a statement in Duke's internal memoranda of Board
of Directors meeting, of the Executive Committee Or sO oOn ex-=
plaining how they came about to buy this land in the Green
River, what their intent was in buying the land, explaining
their intent in entering this litigation.”

(a) State whether, in Intervenors' view, any docu-
ments produced by Applicant or otherwise in the possession of
the Intervenors indicate either:

(1) the steps followed by Applicant in acquir-

ing the land on the Green River,
(2) the intent of Applicant in acquiring the

land on the Green River or
(3) Duke's intent in the Green River FPC pro-
ceedings.

(b) Identify by Arplicant's document production
number (or if obtained from sources other than Applicant's
document production, by author, recipient; date and title
or subject) each document in Intervenors possession that is
pertinent to any of the three numbered items in (a) and state
as to each document to which of the three ~umbered items in
(a) it is pertinent. ¥

(c) Provide all documents listed in response to (b)
not provided in Applicant's document production and not pro-

vided in response to question 54.



T ——
|

e

56. Until discovary is completed, Intervenors canngt vinally answar
this [lem. e have refarrad in responding to Item 54 to a pleading filed
in the North Carolina Superior Court which bears on Applicant's acquisition
of tha land in quastica. Squect to the qualification above, Intarvansrs
are not presently aware of any other documents Ga2aling with tha stans
followzd in acquiring the Green River tract or Applicant's iatent in doing
s0.

Applicant's intentions in the FPC licensing proceadings are quite
clear from its petition to intervanz tharein, which has been furnishad as

Exhibit 13 to Intervencrs' Initial Prehearing Statement.



57.(a) 1Identify and describe in detail any informa-
tion known to the Intervenors as to any instances in which
Applicant sought to affect the price of fuel for other operators
of electric generation in North or South Carolina. Such de-
scription should specify the sources from which the Intervenors

obtained their information.

(b) Produce all documents pertaining to any instance

identified in response to (a).

97. Intervenar: do no

a2t mNC e 3 ” P B on s
2t el present have any such invormation. If
any cofes to light durin 2 req f
3 gnt curine t re; indap {13 &~ By [ y |- -~
J OF discovery it will be conyayad
15 a supplemental rosnonce



58.(a) Describe each activity engaged in by Appli-

cant on the basis of which the Intervencors allege or will

~allege that a situation inconsistent with the antitrust laws
has been created or maintained. The response should include,
but not be 1 nited to:
(1) the time period in which Applicant
engaged in such activity,
(2) the nature of the activity,
(3) the basis for its being deemed "in-
consistent with the policies of th eantitrust
laws,"
(4) the statute or policy with which it is
alleged to be inconsistent.
l (b) As to each activity specified in response
to (a), state whether the Intervenors claim or will claim
| that the granting of the licenses applied for herein will
! maintain a situation inconsistent with the antitrust laws.
{ (¢) As to each activity identified in response
| to (a), state whether the Intervenors contend that Applicant
; deliberately sought to create "a situation inconsistent with
the policies of the antitrust laws."
(d) As to each activity listed in response to (a),
| to which the response to (¢) was not "no," identify and describe
each incident or instance of conduct upon which the Intervenors
rely in contending that Applicant deliberately sought to create
such a situation. As to each incident or instance of conduct,
the respcnse should include, but not be limited to:

(1) the representative or representatives



cf Applicant involved,

(2) other persons or entities involved,

(3) the specific subject matter of the
incident or instance,

(4) the specific action or actions of
Applicant demonstrati.g this intent, the method
by which the actior. was taken aad the date
or dates on which taken,

(5) a statement as to each action describing
how the action demonstrates the intent, and

(6) the sources of the information on which
the Intervenors rely in describing the incident

or instance.
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59. 1In the Prehearing Brief for Intervenors. . .
On the Effect of the Decision of the Federal Power Commission
on the Present Proceeding, dated February 15, 1973, Intervenors
stated that there is "evidence of monopoly consciously acquired
or maintained in the past" by Applicant. (p. 2)

(a) Identify and describe each instance in which
Applicant has "consciously acquired or maintained" moncpoly.
As to each instance, the response should include, but not be
limited to:

(1) the identity of the representative
Or representatives of Applicant manifesting
a conscious intention to acguire or maintain

a monopoly;

- $ . H ka Wintrimias=
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(2) the identity of any other person or
entity involved;

(3) the specific transaction in which the
intent to maintain or acquire a monopoly was
manifested;lz/

(4) the specific action or actions that
manifested an intent to acquire or maintain a
monopoly, the method employed in each action
and the date of each action;

(5) a quotation of the precise words used
by Applicant that manifests an intent to acquire
or maintain a monopoly, or in the event the
Intervenors are relying on an account that doces
not include the words used, a gquotation of the
account relied on; and

(6) the specific sources used by the

Intervenors in describing the 1instance.

15/

As to any transaction evidenced by a written agreement,
the transaction may be identified by a citation of the
title or name of the agreement and the date executed.

As to all other transactions the reply should specify
the subject matter of the transaction, the date on which
the transaction commenced and the date on which it ter-
minated, and the general terms of the transaction as
understood by the Intervenors.



64. In the lnitial Statement (p. 7), Intervenors
stated "Duke has . . . employed the substantial differentials
already existing in its own internal costing to skim the cream
of the retail market."

(a) Describe and define what the Intervenors con-
tend is "the cream of the retail market." The response should
include the type of customer which constitutes "the cream",
the standards used in making that-dtermination, and the period
of time involved. Where those standards are quantifiable
(e.g., load size, load factor, distance from existing facil-

ities), they should be expressed in numeric terms.
(b) As to each type of customer identified in re-

sponse to (a):

(1) identify those costs (as defined in the
FPC System of Acccunts) which the Intervencrs con-
tend were not but should have been al.lccated to each
such type of customer, and

(2) identify the customer class or type of
customer to which those costs were allocated by
Applicant.
(c) State whether the Intervenc.s will contend that

the Applicant intended to "skim the cream cf the retai. market."



(d) 1f the answer to (c¢) is not "nec", degcribe each
activity of Applicant that evidences an intent to "skim the
cream of the retail market." As to each activity, the response
should include:

(1) the representative or representatives of

Applicant participating in the activity;

(2) the specification or action constituting

the activity that evidenced an intent O "skim the

cream of the retail market", the date of each action

and the methcd employed:
(3) the precise words used in each action listed
in response to (2) by which Applicant evidenced an

intent to "skim the cream” cr, if the Intervenors
do not rely on an account or accounts that records

the words employed, the precise language of each
aconunt on which the Intervenors do rely; and
(4) a specification of the sources relied on by

the Intervenors in describing the activity.



64. {a) Intervenors referred, in the passage quotad, to larg2, high
load factor custemars. These would in general be incu trial customers, and
might also include larga general service customers. (\l2 here follow tha
distinctior apparently used by Applicant, which is that an industrial customar
is engaged principally in manufacturing, whila a general service customer,
whose load characteristics may be otherwise similar, is nct.) Intervenors
baliave that this situation has existed at least since 1 January 1230. The
characteristics of such custcmers are not precisely quantifiable, far the
general guidance of Applicant (and without waiving the right to instance
different casaes) Intervenors will state that they were referring to custcmers
of Sms or more at 500 or more hours usa. Intervenors consider such customers
to be the "cream" of the retail market because they provide the most efficient
utilizatica of the investment devoted to serving electric customers. This
is true at all levels of the utility industry, and consequently implies that
not only the Intervenors, and other similar systems presently engaged only in
distribution, but also any such systems or groups of systems that in future
install generation and {ransmission facilities, would benefit by having a
fair share of such ratail customers. |

(b) Intervenors have made no studias which would permit the
specification here requested of misallocation of costs by Applicant.

(¢) VYes. !

(d) The mattars discussad in Itenm 8(c) abave are likewise
applicable to this ingquiry. They deal direcﬁly with the margins available to
Intervenors and systems similarly situated should they attempt to serve indus-
trial customers. FApplicant has also employed direct contractual limitations

‘on resale to large customers. See I[tem 8{a)(i) and t.1ibit 8/1. In general,
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; cunt'd)

s stated in responding to Item 8, "[t]ra matters described * * * a5 consty-
tuting or contributing %o a price squeaze affect the retail market directly,

in that Intervenars are disabled fron competing for the most desirable

class of customars.”

To the extent that further spacific matters responsive to this Quastion

are uncovered in the complation of discovery they will be supplied as
supplements to this answar.



69. 1In the Joint Petition it is stated "as each

petitioner oparates an electric system much smaller than Duke's

none of petitioners is able alone (or by combination with one

another) effectively to enjoy the benefits of this low=-cost

source of power [nuclear generation]." (p. 4)

(d) State whether each Intervenor is a participant

in EPIC as of the date of reply.

(e) As to each Intervenor for which the answer to

(d) is "yes",

(e)

(1) state the date on which the Intervenor first
participated in EPIC and the action (i.e., City
Council resclution or contract) by which partici-
pation was initiated;

(2) describe the extent to which representatives
of Intervenor have participated in EPIC activities
as through attendance at meetings, memdership on
committees, etc.;

(3) provide all dccuments relating to the deter-
mination by the Intervenor to begin participation in
EPIC or to continue participation.

]

Tt is helieved that this item has already been answerad

~aT

tiircugh the first-round document production and the subpcana served ca ZPI

The materials providsd by EPIC to Applicant in response to the subpoera are

not presently available to Intervencrs. If specific items or categories

of information here demanded were not so0 supplied, Intzrvenars will furnish

them as a supplemental response oa teing informed of the precise materials

required.



70. At the March 7, 1973 Prehearing Conference,
counsel for the Intervenors stated "I think that we are going
to build an evidentiary record of attempts by Duke Power Com-
pany to interfere with the activities of the electric syste us
here represented by its attempts to influence the City Council-
men who are elected in those cities." (Tr. 800-01)

(a) Identify and describe each instance upon which
Intervenors intend to rely in which Applicant sought to inter-
fere with the activities of the Intervenors. As to each in-

stance, the response should include, but not be limited to:

(1) the representative or representatives of
Applicant or any other entity involvead,

(2) the City Councilmen and city involved,

(3) the subject matter of the transaction
regarding which the interference was attempted,

(4) the specification or action by which the
interference was attempted, the method employed in
each action and the date of each. action, and

(5) the sources upon which the Intervenors

rely in describing the attempted interference.
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71. In the Joint Petition, it is contended tha*
Applicant is presently a party to agreements providing for
"joint planning among the four companies."” (p. 4)

(a) Identify by name or title and date of execucion,
and, if the document was produced by Applicant during discovery
in this proceeding, the producticn number of the document, each
agreement “o which Applicant is presently a party which prc-
vides for joint planning.

(b) Cite specifically each provision of each agree-
ment identified in response to (a) which is relied upcon as pro-

viding for joint planning.

71. (a) end (b) Tha Southeastern Electric neliability Council (SERC)
agreement of 1970, which appears as Intervenors' Initial Frehearing Statersnt,

“xhibit 16. See particularly 3 2.01.
The "Reliability Agreement"” of the tirginia-Carolinas Reliability

Group (VACAR), dated 1 May 1970. See 8§ 0.4, 3.1, 4.5 and 4.6.

-

"

The "Agreement Terminating Carolinas Virginias Power Pool Agreemant”,
dated.Q July 1970, page 1.

Any other document evidencing such agreement which comas to light
during the remainder of discovery will be similarly described in a supplemental

answer.



first round of discovery, thay will be suppi

72. In the Answer of the Cities . . . to Applicant's
Motion to Amend Paragraph B(2) (b) of Prehearing Order Number
™wo, it is stated "Municipalities that own electric systems
are both governmental entities and proprietors of a business
enterprise." (p. 2)

(a) List by name and title each «'ected or appcainted
official of each municipal Intervenor in this proceeding whose

duties have at any time since January 1, 1960, included the

setting of policy for or executive direction of the electric
activities of the said municipality and as to each person
listed state whether the duties of that person are entirely
proprietary, entirely governmental or partly proprietary and
partly governmental.

(b) As to any person whose duties are described as
partly proprietary and partly governmental in response to (a),
identify and describe each substantial duty of the Qerson that
is governmental and each substantial duty that is proprietary.

(¢) Provide all documents setting forth the general
duties or responsibilities regarding electric activities of

any person Or persons listed in response to (a).
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74.(a) Identify and describe each element of any
line extension policy or practice applied by any Intervenor
in effect at any time during the period January 1, 1960, to

date.

(b) Produce all documents pertaining %o any such

line extension policy or practice.

on Intervenars' files

-4
s |

2 74. 75, 77-87. Collection of material
7 > > >

to reply to these items is not yet cempleta. To the extent that tha rasponsas

and documants damanded do not duplicate ratarials already furnishad in te2

first round of discovery, thay will b2 suppliad as soon as available.



76.(a) State the current (or most recent) level of
annual carrying charges for each Intervenor's actual and pro-
posed electric plant investment which is utilized by it or by
any of its consultants.

(b) State separately the annual carrying charge

levels used for:

(1) the cost
(2) the cost

system surplus or

of debt capital;
of funds from retained electric

of equity capital provided by

the municipality;
(3)
(4)

taxes or payments in lieu of taxes;
depreciation;
(5) fixed operation and maintenance expenses;
and

(6) other charges used by the Intervenor in

relation to its electric system.
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77. State for each Intervenor whether, in any of
its financial, economic or engineering planning or analyses,
it or any of its consultants utilizes or has utilized at anv

time since January 1, 1960, a target or desired rate of return
on investment by the electric system. 1f so, state the most
recent level of any such target or desired rate of return soO

utilized.

72, 7%, 75, 77-87. Colle
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78.(a) State for each Intervenor whether during the

period January 1, 1960, to date it ever urged that, as a result

of a customer's or potential customer's large size or unusual

electricity requirements, such customer Or potential customer

take service from another electric system. Incidents described

in response to interrogatory 54 of Applicant's Initial Inter-

rogatories and Request for Documern.s, dated September 13, 1972,
need not be considered in responding to this interrogatory.

(b) 1If the response to (a) is not "no", identify
and describe each instance in which such a suggestion was made.
The response should include, but not be limited to:

(1) the representative or representatives of
the Intervenor, customer or potential customer or
any other entity involved;

(2) the specific service sought by the customer
or potential customer and the date or dates on which
such service was sought;

(3) the specific action taken by the Intervencr
in urging the customer or potential customer to
seek service from another systom, the method by

which the action was taken and the date or dates
on which taken;
(4) the identity of the other system from which
the Intervenor suggested that service be taken; and
(5) a statement setting forth the basis on which

the Intervenor concluded that it would urge the

customer or potential customer to be served by an-

other system.



to roply to thesa items is not yet complete; Te the extent tiatl the rosnonses
2nl! dacurants damanded do not duplicate materials already furaished in tne
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F
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79.(a) State for each Intervenor whether at any time
during the period January 1, 1960, to date, it has had a policy
or practice of seeking to recover a fixed or target rate of
payments or services in lieu of local taxes from its electric
system. I1f so, state each such rate contemplated, the time
pericd in which that rate policy or practice was followed and
the factors considered in establishing said rate.

(b) State the dollar amount or ra“e of payment in
lieu of taxes for each year 1960 to date which was the gcal of

any policy cited in response to (a).
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80. For the year 1972 to date, furnish:

(a) A copy of each Intervenor's Form l-M and Fornm

12-A reports filed with the FPC;

(b) A copy of Form MU filed by each Intervenor with

the North Carolina Utilities Commission; and

(¢) A copy of each Intervenor's audit report.

3 tawitale alrant?
~ad documants danandad do not duplicate mataviais alrea:
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8l. For the period September 1972 to date, furnish
copies of any changes effected in any Intervenor's electric
rate schedules, tariffs, rate contracts or agreements, cond -
tions and terms of service or any other statement of rates

applicable to each customer class served by it.

72, 74, 75, 77-07. Collzction of material frow Intervenurs' files
to reply to thase items is not yeot complete. To tha extent that tho rosnunsss
erd documents damanded 40 not duplicate materials alrsady furnishad in tho

first round of discovery, thay will be suppliad as soon as available




82.(a) State whether at any time in tﬁe pericd Septem-
ber, 1972 to date, any Intervenor, or any of its employees or
agents, proposed to, or discussed with, any customer the pos-
sibility of proposing any electric rate schedule, tariff,
rate contract or agreement, conditions and terms of service
or any other statement of rates other than those furnished
in response to interrogatory 8l.

(b) If the response to (a) is not "no", describe in
¢atail any proposal made, including the identity of all per-
sons and entities involved, the date or dates involved, and
the actual terms proposed.

(c¢) Furnish any documents relating to any proposals

described in response to (b).

ad as soon 2as available.
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83.(a) Furnish copies of all fuel, purchased power,
materials, commodity, tax, wage Or other adjustment clauses or
surcharges applicable to each rate schedule, tariff, rate con-
tract or agreement in effect at any time during the period
September, 1972 to date.

(b) State the adjustment level applicable on Janu-

ary 1, 1973 and June 30, 1973 and explain the basis on which

each adjustment was determined.

72, 74, 75, 771-87. Collaction of material from Ind

to reply to thase items is not yat complete. Te tha extent that tha2 raossanses

-

ard dacuments demandad dc not duplicate paterials already furaishad in tin2

first round of discovery, thay will ba suppli=d as saoon as available,



84.(a) Furnish copies of all documents relating in
any way to cost of service studies, bill frequency analysis,
cost or profitability analyses by customer class and/or for
the Intervenor's electric system as a whole prepared by Or for

each Intervenor during the period September, 1972 to date.

(b) Describe any similar or related studies presently
being prepared by or for any Intervenor, including in such re-
sponse:

(1) the date on which such study was initiated;
(2) the name of the Intervenor's employee
responsible for the preparation of such study or,

if the study is being prepared by an individual or

organization retained by or on pehalf of the Inter-

venor, the name and address of such entity;

(3) the planned completion date of the study:;
and |

(4, a general description of the purposes and

subject matter of the study.
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85.(a) As to each Intervenor, state whether it now
has or has had in effect at any time during the period Jan-
vary 1, 1960, to date, an arrangement. policy or practice of
not providing or not offering electric service to retail cus-
tomers located in a particular area oOr territory, notwitli-

standing the Intervenor's legal ability to serve such customers.

(b) 1If the response to (a) is not "no", identify
and describe each such arrangement, policy or practice. The
response should include, but not be limited to:

(1) the specific terms of the arrangenment,
policy or practice and the date or dates when in
effect;

(2) the other entities, if any, and their
representative or representatives involved; and

(3) a statement setting forth the circumstances
which led to the initiaticn of the arrangement,
policy or practice and if the impetus for the arrange-
ment, policy or practice came from a person Or en-<
tity other than the lntervenor, the identity of
each person or entity seeking to effect the arranges
ment, policy or practice.

(¢) 1If any arrangement, policy or practice identi-
fied in response to (b) 1is no longer in effect, describe in
detail the circumstances which led to its being terminated,
including the date oOr dates of termination and persons and
entities involved.

(d) Provide all documents relating to any arrange-

ment, poaicy or practice identified in response to (b) .



72, 74, 75, 77-87. Collection of material froa Intervenors' files
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86. Produce any audit or accounting report for

the years 1960 through 1972 prepared by or for any Intervenor

which segregates information pertaining to any Intervenor's

electric operaticns, revenues OT expenditures.

72, 74, 15, 11-67. Callzction of material froa Intervanars
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87. Produce all documents pertaining to instances

described in response to interrogatory 78(b).

72, 74, 16, 77-87. Collection of material from Intervenors' Files

to reply to thase items is not yet ccinplet2. To the extent thal tha rasponses
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Schedule A

With regard to the answers to the following
interrogatories, the Justice Department has indicated
that the response will be supplemented as additional
relevant information comes to light:

21, 22(a)(b), 23, 25(b)(5) and (d), 26(b)(3),

37(a) (b); 47(a).



21.(a) Identify and describe each incident in which
Y

"Duke spokesmen have reportedly stated publicly that they

would oppose Duke's interconnecting its system with EPIC for

the joint meeting of emergency load needs ...."

(Oconee advice

letter, p. 4) As to each incident, (including both oral and

written communications), the response shall include, but not

be limited to:

(1) the spokesman or spokesmen of

Applicant involved,

(2) a description as to whether the

statement was made orally or in writing,

(3) the precise event at which each

statement was made including the locaticn,

date and type of event,

(4) the precise words purportedly used

by the spokesman or spokesmen Or, if the

Department does not rely on a purported

precise quotation, the exact language of

each account of each statement the Department

relies upon, and

(5) the specific sources £rom which the

Department obtained the information upon which

it relies in responding to this guestion.

(b) Produce all documents pertaining to each

incident described in response to (a).



21. At a meeting of the High Point, North Carolina,

City Council called by Mayor Robert Davis on or shortly before
y way

"

tober 13, 1969, Mr. Jechn D. Hicks, at that time Secretary

and Assistant General Counsel of Applicent, was reported by

the High Point Fnterprise (Monday, October 13, 1969) to
have made the following statement:

Finally, he was faced with the cuestion frem
Councilman ‘red Swartz zberg, if, in the long run,
EPIC should prove fcasible and ccomne into ex loCEﬁCQ,
would Puke be willinz to tie in with its avatem as
it doe: with other private power ccmparl for

joint meeting of emergency load reﬂd Hick
responded that he was speakiag caly oa hic own
account but that if asked for a racommondation from
his company, it would ba, ‘Absclutely not!'

o~

cks is currently Vice Fresidant, Corporate Affsir

-
1o
w

b

Director and a2 wember of the Executive Committee of the Dulte
Pcwer Company. A copy of the foregoing newspapesr article is

3 -

incorporated in Exhibits to the Initial Prehearinz Statorent

as part of Exhibit 12 which has been supplied to the Applizant
by the Intervcnors.

Other public statements cf Duke Company officials regard-
ing interconnectiors with EPIC may be uncoverasd as discovery
progresses. Applicant will be notificd.of thece instances in
accordamice with the Department's duty to supplement as out-

liced in the Atonmic Energy Comzmission's Rules of Procedure.



22.(a) Identify the "[e]vidence" available to the
Department which "tends to indicate that on occasion L-ike
has bluntly warned North Carolina municipal electric systems
that the efforts and funds that the latter could expend
in seeking relief before regulatory cgencies would be

overwhelmed by Duke's resources and resistance.” (Oconee

advice letter, p. 4) As to each piece of v"evidence" available:
(1) state whether it is contained in a
document or whether it was conveyed orally:
(2) if the statement was contained in a
document, furnish the document;
(3) if the statement was made orally, identify
by whom it was made, to whom it was made, and

when it was made.



(b) Identify and describe each incident constituting
an "occasion" on which Duke has purportedly so warned North
Carolina municipal electric systems. As to each incident,
the response should include, but not be limited to:

(1) the representative or representatives
of Applicant involved,

(2) the municipality or municipalities in-
volved and the specific representatives of each
municipality involved,

(3) the subject matter regarding which
the warning was purportedly given,

(4) the specific actions of Applicant
constituting the warning and the date or dates of
such actions,

(5) the precise words purportedly used
by the representative or representatives or,

if the Department does not rely on a purported

precise quotation, the exact language cof each
account of each incident the Department relies
upon, and

(6) the specific sources ¢rom which the
Department obtained the information upon which

it relies in des:ribing the incident.



22, (a) (b)Y. The joint affidavit of L. C. Williaws,
Robert Van Sleen and Robert T. ‘zck dated July 23,°1971,
describing a meeting called by the Cuke Fover Company in
Charlotte, North Carolina, on June 22, 1967, is evidence which
indicates Duk2 representatives have *'bluntly warnmed North

Carolina mun cipal electric systems that the efforts and

regulzotory agencies would be overwhelumad by Du a's resources

ond resistenc :." As of July 28,.1971, Mr. Williams was

Director of U:ilities for the City of High Point, North Car;lina,
Mr. Van Sleen =as Director of Utilities fer the City of Shelby,

North Carolina, and Mr. Beck was Electric Superintendent of

the City of Lexington, North Carolina. Tue affidavit states

in part:
Such mecting was held on June 22, 1667, cnd a
large oumber of municinzl officials were in atte
dauce, including the undersigned [Williows,
Van Sleen, and Jeck] cnd Dr. Hubert Plaster, haf\v
of Shelby, MMr. Pnil liortom, III, City Manager of
Shelby, Hon. Robert Da wis, Mayor of High Point,

Knox Walker, Esq., City Attorney of High Point,

Fred Swartzburgz, City Councilman of High Point,
Hon. J. Garner Bagnal, Mayor of Statesvillae,

Hon. Eric llorgan, Mayor of Lexington. Many field
represer“atives of DJ:e Power Company were prescent
along w :h officials of the compsny, including

Mr. Car. Ho. n, Jr., then Vice President snd Ceneral
Counsel (now President of the company), Clen A.
Coan, Vice President, Rates, Douglas W. Booth, ih2n
Vice President in cnorgc of Marketing, (now Senior
Vice Presicdent ir. charge of Retail Operations),

E. R. Davis, and Williem H. CGrigg, then Assistant
General Counsel (now V.ce President and Genzral
Counsel)., 12ssrs. Horn, Booth and Coan adcdressed
the meeting.



The Duke officials opined that their municipal
customers wore not entitled to a wholesale rate
reduction, and indeed, might be liable for a rate
increase should a proceceding be comnenced bafore
the Federal Power Cowmission. The Cuke officials
said that Dulie's wholesale rates were among the
lowest in the natiom, eond cited those prasent at
the recently concluded rate negotiations batween
the City of Fayetteville and Carolinz Power and
Light Company. It was stated that the result of
the negotiations was a rate to Fayctteville of
7.8 mills per kwh, and Duke's ratc was already
lower than that,

Mr. Horn said that the $200,000.00 budzet consicaved
by the cities was grossly inadequale for prosecut-
ing a rate procceding ond ail subs2cuent court
appeals, and that a rate proceeding would cost

the citiss at least twice that amount, or $400,000.00.
Mr. Horn predicted that proceedings at thirteen
administrative and judicial levels would be required
before final decision in any rate ccmplaint proceed-
ings inscituted by the cities. HKHe predicted that
five to seven years would be consumed by thosa
proceedinz(s], and stated that at the conclusien

of all this the original data woulcd be obsolete

and the citizss would be in the pesition of hasving

to start all over again factually. e said, to

our best recollociion, 'Duke cemnot nake any
reduction in rates to nunicipalities, and will

; :
fight as long .3 hscd as possible,’

4 copy of the alfidavit is incorporated in the Exhibits o

2 4o o Wit o b i i e - — wele 4 Y o o D
the Inicisl veohearins Stagemont as Exhilbit 18 which hiss

been supplied to the Applicant by the Intcrvenors.
Other evidence of this tvpe may be uncoverad as discovery

progresses. Applicant will be notified of this evidence

 ad
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accordance with the Dapsrtrmant's duty to supplement outlln

the Atomic Energy Comnission's rules of procedure.



23.(a) Identify and describe each instance upon which
the Department intends to rely and in which Duke has refused
to deal, whether wholly or with regard to particular trans-
actions, arrangements or terms, with any of its retail competi-
tors. The response should include, but not be limited to:

(1) the competitor or competitors involved
by name,

(2) a statement as to the markets, as
defined in response to question ‘d), in which
these entity or entities compete with Applicant,

(3) the type of service, transaction or
other arrangement which Applicant refused to
provide or enter into,

(4) the representative or representatives
of Applicant involved in the refusal,

(5) any other persons or entities involved
in or potentially involved in the refusal or in
the service, transaction or other arrangement
refuse?,

(6) the specific actions taken by the
competitor in which it sought to cbtain the

service or enter intc the transaction refused,



—y-

the date or dates of each action and the
method employed in taking the action,

(7) the specific actions taken by Applicant
that constitute a refusal to deal, the date or
dates of each action and the method employed in
taking the action,

(8) the precise words purportedly used by
the representative or representatives of Applicant
or, if the Department doas not rely on a purported
precise quotation, the exact language of each
account of each action the Department relies
upon as constituting or demonstrating the refusal
to deal, and

(9) the specific sources from which the
Department cbtained the information upon which
it relies in describing the instance.

(b) Produce all documents relating to any such

refusal to deal.



rikec) directly reauested partici-

are detailed at length in the case of City of Statesville,
1

et al. v, Atomic Fnerey Cor-nission, 44

incorporated hersin by refor:iuce. See also our respomse to
Quastion 30. Addi:zional in:ztsnc2s of refusals to deal, upson
vhich th2 Deopartmeant intends to rely, may be uncovered as
discovery progressos. Applicant will ba notified of thesa

instances in accord with the Department's duty to supplzrant

r
P
[
o
n
o
.
e}
rr
=
4]
o>
r
Q
o
0
1

nergy Commission's Rules of Procedure,



L -

25. Identify and describe each instance in which

Applicant has used or attempted to use its "market power

to grant or deny access to coordination." (Oconee advice

letter, p. 2) The response should include, but not be

limited to:

{(b) a listing of each existing or former coordination

arrangement to which Applicant presently has or has had the

power to grant or deny access;

Qs(b\ (1) The Duke Tower Company {tself resembles a

32 1‘—

coordinating arrangement th rough integrated cunership of bulk
3 3 - -y Ve

power supply facilities. Tarough acguisition and merger, Cuke

has foreclosed smaller electric entities in its service area

from opportunities to bargzin fer coo

rdinasting arrangoements
o_.—k
v - 1 n'«:‘ . . i oe
with the smallz ystems vhich have becen absorbed into th

present Duke Power Company.
(2) The CARVA Fool.
(3) The VACAR arrangerments.

(&) Miscel

,_4

-npous coordinating arrangements
: tas in © ¢ listed by & icant in
with adjacent companlies 1@ contracts listed b{ \pplica

. ’ P £ & L neral.
response to Question Do. 12 of the Attoraey General

(5) Other coordinsting arrangements may be

uncovared by the [Czpartment as discovery prozresses.



52£fu1) as to each entity listed in response to (<),
a description of the incident or incidents in which Applicant
granted or denied access to coordination, including:
(1) the representative or representatives
of Duke and of the other entity involved, and
(2) the specific action or actions by
Duke which granted or denied access, the date

or dates of each action and the method employed

to take the action;



é?!f(d) Cn August 29, 19567, at a public haaring con-
ducted by the Atemic Energy Cormissicn Safety and Licensing
poard in Wahalla, South Carolina, MNr. Jack Yarris, City
Attorney of Statesville, North Carolina, requasted on
behalf of Piedmsnt Eleciric Cities, Inc., a 4 percent undividad
interest in Due's Oconce units. Of couvse, implicit in

such a proposal is a requcsc for coordination neccssary to

ingure the ftechnicol feasibility of the inteaded arranjgerants.
This reguest was rojected three days izter on September 1,

1957, by Caxrl Horm, then Vice Presicent (Fimanc:) aand

aneral Counsel of the Duke Power Cecmpany. Details of the
request and subsecuent rejection can be found in the Septenber N
1697, letter from Horn to Harris which is Exhibit 9 in tha

fxhibits to the Initial Prehasring Stotowent supplied to

Applicant by the Intervenors. Details of oral reauzsts for
coordinatisn made by ILPIC, Inc., to the Duke Peuwer Cenmpany

are currently baing investigated by the Departmant.
City of Delhaven and other cities in lorth cnd

The
South Carolina in the area served by wholasale by the Virginia
flectric Powar Co., sought admission to the CARVA Pool. Tae

Duke Power Comps , acting through the Executive C Committes of

(3]

CARVA Pool joined in denying Belhaven's rcauest for coordina-
tion. .

It is not surprising that requests for coordination
have not been numerous given the Duke Power Company's well-

Lnowm unwillingness to coordinate. See our answars to Cuestiens

(4
(0]

21 and 30. However, cther rcquests for coordination may be

uncovered as discovery prosressas end the Applicant will

]

notified of these requests in accordance withh the Lopartmen

L

ined in the Atcmic Energy Commiszica's

rd

duty to supplemant as oul

Pules of Proczecure.



26. On page 9 of the Reply of the Department
of Justice to Applicant's Answer and Motion of July 24,
1972, the Department states "Applicant has refused and
refuses to coordinate its nuclear generation expansion
program with its neighboring competitor utilities on non-
discriminatory terms."

(b) Identify and describe each instance in which
Applicant has refused or refuses to coordinate its nuclerar
generation expansion plans with its neighboring competitor
utilities on nondiscriminatory terms. The response should

include, but not be limited to:

. —

(3) the type of "coordination" transactions

or arrangements sought,

1 At maba mav hoe uncoverad
968(?) Grher refucals te coordingte may b2 uncovered

e discovery pronressce,  Applicant
! i lane i tha Dapartment's duty
mat:ion in accocdans2 w1 1 CRS Lepatiii=tie =

: $ o & g povivd S mrmv Cocvilissicon
as outlimed in ihe Atowic Tnsrgy LOMALSSLU



37.(a) Identify and describe every instance upon which
the Department intends to rely and in which Applicant has
opposed "applications of other utilities for project licenses.”

(Oconee Advice letter, p. 4, fn. 1) As to each instance:

(1) name the project involved and the utility
making the application,

(2) state the body or bodies, if any,
before which Applicant opposed the application
and cite the proceeding by docket number or
similarly specific identification,

(3) ideﬁéity the document filing'or
other action, if any, by which Applicant first
indicated its opposition to the project to
the body and the date on which the action was
taken,

(4) if it is contended that Applicant
never publicly indicated its opposition to the
project, describe fully in what way the Department
contends Applicant opposed the project,lg/

(5) state whether the Department contends

that Applicant's cpposition to the project is

13/ Such description should include, but not be limited to,

a description of each incident known to the Department in
which Applicant evidenced its active opposition to the project
including as to each incident (1) the representa’ive or rep-
resentatives of Applicant involved, (2) the body or persons
approached or influenced, (3) the date or dates and the method
of the approach, (4) the specific content of the communication
made by Applicant, and (5) the sources of all information

used by the Department in describing the incident.
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a sham in whole or in part,

(6) if the Depa:thent contends that Appli-
cant's opposition is a sham, in whole or in
part, identify each action or representation
by Applicant that it is contended constitutes
or evidences a sham. As to each action or
representaticn that it is contended constitutes
or evidences a sham in whole or in part,

(1) state each element of the action
Or representation that constitutes or evidences
a sham,

(ii) identify the source of the
information the Department relies upon in
contending that a sham was evidenced or
perpetuated, and

(iii) produce all documents pertaining
to that action or representation and to thea
factual basis for contending that it evidenced
or constituted a sham;

(7) state whether the Department contends
that Applicant's opposition to the project was
an attempt to deny access to others to the legis-
lative or adjudicatory process,

(8) 1if the Department contends that Applicant's

opposition was an attempt to deny access to others
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to the legislative or adjudicatory process, identify
each action or representation by Applicant that it
is contended constitutes or evidences such attempt.
As to each action or representation that it is
contended constitutes or evidences such attempt,

(i) state each element of the action
Gor representaticn that constitutes or evidences
the attempt by Applicant to deny access to others
tc the legislative or adjudicatory process,

(1i) identify the source of the informa-
tion the Department relies upon in contending
that an attempt by Applicant to deny acces- to
others to the legislative or adjudicatory process
was evidenced or perpetuated, and

(1ii) produce éll documents pertaining
to the action or representation and to the factual
basis for contending that it evidenced or consti-
tuted an attempt by Applicant to deny access to
others to the legislative or adjudicatory process,;

(9) if the response to (7) is not "no,"
state whether Applicant intended in its opposition
to the project to deny access to others to the
legislative or adjudicatory tribunal, and
(10) if the response to (9) is not "no,"

state which activities or what incidents the
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14/
Department contends demonstrates such in%ent.

(b) Identify and describe each instance in which
it is alleged that Applicant made "threats to engage in ex-
tensive litigation to block such projects." (Oconee Advice
Letter, p. 4, £fn. 1) As-to each instance,

(1) name the project involved and the
entity proposing or considering the project,

(2) identify the representative or represen-
tatives of Applicant making the threat or threats,
and the place or document in which the threat was
made,

(3) state the specific action or actions
constituting the threat or threats, the methed
employed for each action and the date of each
action,

(4) quote the precise words of the threat
or threats made or, if the Department is relying
on an account or accounts not including a precise

quotation, quote the passage of each account

14/ As to each activity or incident the response should include,
but not be limited to, (1) the representative or representatives

of the entities involved, (2) the s_ecific actions taken by
Apvlicant, the date or dates of each action and the method

employed, (3) the precise manner in which the incident demonstrates

the intent to deny access to others to the legislative or
adjudicatory process, and (4) the specific sources from which
the Department obtained its information.
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purportedly describing the threat or threats,
(5) state whether, in the Department's view,
the instance constituted or evidernced a sham, and
(6) state whether, in the Department's
view, th2 threatened litigation if undertaken
would have constituted a sham, and

(7) identify the sources of the information
relied upon in describing the instance. As to
each action or representation that it is con-
tended constitutes or evidences a sham in whole
or in part,

(i) state each element of the action or
representation that constitutes or evidences a
sham,

(ii) identify the source of the informa-
tion the Department relies upon in contending
that a sham was evidenced or perpetuated, and

(iii) produce all documents pertaining to
that action or representation and to the factual
basis for contending that it evidenced or consti-

tuted a sham.



37. (a) Applicant opposed the construction of the

Creen River Pumped ‘Storage Project Ly EPIC, Inc., bafore the

;
itien

Fedaral Power Commission., Details of Applicant's cppo:

can be fourd in Exhibit 13 in Exhibits to the Initial Prexzarine

Statement supplied to Applicent by the Intervenors. The
Department will not contend that this oppositicn was 2 ~nhum
or an attempt to deny access to otherc to the legislative
or adjudicatory process.

Other examples of Duke's opposition to applications
of other utilities for project licenses may be uncovered as
the Department caarches the 100,000 documants supplied by
Applicant to tha Department in this ccse. The Department will
supplement this respense in rccordance with the AEC rules.

(b) In tcséimcry before the North Carolina Utilities
Cormission en February 18, 1970, Carl Horm, Applicant’'s
Presidant, warnzd that there would be
if the EPIC preject ever got out of the plaaning ctage.

Dztails of tiiis waraing can be found in Exhibit 14 in Ixbibiis

- - ., A - .y % " . N . e o o 04 “
the Imterveansrs. Also, sec our respensza to Cuestion 22,
N e P P | - - 5 o | ' P
tinee the threoat vas a genzcsal anz, 198 aTe Unanie <0 ioll-

rine whether this would constiiuta a sanm.
Other “thrests to enzage in entensi

to block such proiccis" may b: uncovered as discovery prog

and Applicant will b2 supplied with this informatien in

sccordance with the Atcmic Energ» Commission rules,



47. In its "Answer ... to Applicant's Motion to
Amend Prehearing Order Nurber Two," dated July 30, 1973,
the Department stated that "Applicant's prolific efforts
[regarding acquisition of other systems] are admitted"
and "Applicant [has engaged in] a concerted program to
acquire competing electric distribution systems in its

area." (p. 3).

(a) List each acquisition or attempted acquisition
of an electric distribution system or a substantial part
thereof that the Department contends is relevant to this
proceeding and on which the Department intends to rely.

As to each partial acquisition, the msponse should indicate
the date of each acquisition. As to attempted acquisitions,
the response should include:

(1) the facilities involved,

(2) the date on which acquisition was

attempted,

(3) the specific document by which the
attempt was made or, if no such document is known
to the Department, the factual basis on which it
was concluded that an attempt was made,
and

(4) the date on which the attempt was
rejected or, if not expressly rejected, lapsed
and the specific docun .t, if any, by which the

attempt was rejected.
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47. (a) The following acauisitiocns or etltempted
acauisitions of electric distribution systems are rolevens
to this proceeding:

(1) The attempt to accuire the antahala
Power & Light Company--affer made Januaty 31, 1959; offer
expired after 1940,

(2) Pisgah tountain Llectric Company, acquired
on July 17, 1954,

(3) Belton Light and Power Company, acauirced
on November 13, 19453,

(4) Towa of Ninety-sixz, acquired on Octobar
1969,

(5) Kewsha Power snd Light Company, scsuired

(6) City of Greesnville and Ccunty af freeaville

J . & A .
(formerly Douncllson Air Torce Dase), aszcuirad Moy 11, 19564,

ol I . - e
() The Floctrie Copaay, Tncorporated, of

r o ¥ ~ - . - ad f\‘,"?

Fort MHill, Seutih Carvolin:z, acouirsd Japtanbuer 21, 1972,

Inc., Newberry Electric Cocperative, Little River Elcstrie
Cooperative, Blue Ridge ond York E1

1963.
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(11) Applicant has offered to buy the South
Carolina Public Service Authcrity power complex in July, 1954,

(12) Duke Discovery Document 75460 indicates
Duke's intention to purchase all 116 foreign systems in its
area. This document is dated June 27, 1960, and is a memo
from Henry L. Cranford to Mr. P. D. Huff.

(13) Other attempts to acquire competing retail
distribution systems and bulk power suppliers mey be uncovered
as discovery progrcsses.

The trend of concentration of ownership recited
above shows how a moncpoly of the bulk power supply can lead

to a monopoly at the retail distributien level.




Schedule A

With regard to the answers to the following
interrogatories, the Justice Department has indicated
that a response will be provided upon completion of
discovery:

44, 45, 46, 48(c)(d), 68{a) and supplemented

response 8(e).



44.(a) State whether the Department contends that
any enactments of the legislatures of North or South Carolina
regarding electric service are invalid under Federal law.

(b) If the response to (a) is not "no," identify
and describe each enactment that is invalid in whole or
in part under Federal law. As to each enactment, the
response should include but not be limited to:

(1) a spiecific citation to the eiactment
and to the provision or provisions that are
invalid, and

(2) a specific citation to the provisions
of Federal law that invalidate each provision

of a legislative enactment.

44, Until discovery has been completied, tihie Department
is unable to formulate any contentions concerning the validity
under federal law of enuactments of the legislatures of
North Carolina or South Carolina regarding electrical services.

-t

The Department will supplement this response in accord with

the Atomic Enespy Commissicn’s Rules of Practice.



45.(a) State whe'her the Department contends that
Applicant has entered into any agreement which, although

on its face represents that it is undertaken pursuant to or
in anticipation of action by the North Carolina Utilities Commis-
sion or the South Carolina Public Service Commission or in specific
compliance with any law of North Carolina or South Carolina
relatirg to electric service, contravenes Federal law.

(b) If the response to (a) is not "no," identify
and describe each such agreement that contravenes Federal

law. As to each agreement, the response should include, but

not be limited to:

(1) the name oOr title of the agreement and
the date on which it was executed,
(2) the other party or parties to the

agreement,
(3) a specific citation to the provision
or provisions that contravene Federal law, and
(4) a specific citation to the provision

or provisions of Federal law contravened.
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46.(a) State whether the Department contends that Appli-
cant has ever entered into, proposed or agreed to an agreement
or understanding to allocate wholesale customers or to allo~ate
the right to serve wholesale customers on a territorial basis.

(b} If the answer to (a) is not "no," identify and
describe each agreement or understanding or proposed agreement

or understanding so allocating territory or customers.

(1) As to each allocation by formal agreement
the response should include, but not be limited

to:

(i) the name or title of the agreement
and the date executed or, if not executed, the

date proposed,



(ii) the other entity or entities entering
into the agreement, or if not executed, contemplated
as entering into the agreement, and

(iii) a cpecific citation to the provision
or provisions allocating wholesale customers. In
addition, the response should include, but not
be limited to, as to any proposed formal agreement
not executed by Applicant,

(aa) a statement indicating
the entity originating the proposed agreement,
(bb) a description of each
incident in which Applicant agreed to or otherwise

17/
supported the prez., d agreement and

17/ This description should include, but not be limited to,

TI) the representative or representatives of Applicant involved,
(2) the other entities involved, and (3) the specific actions
taken by Applicant that corstituted or demonstrated agreement
or support, the method employed in each action and the date

or dates of each action.
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(cc) a specification of the sources
of the information the Department relies upon in
answering the questions in this subpart (1).

(2) As to any understanding or proposed
understanding not recorded in a formal agreement
and as to any proposal for an agreement for
which no draft is presently available, the response
should include, but not be limited to:

(i) the representative or rep. .sentatives
of Applicant involved in discussions relating to
the allocation or proposed allocation,

(ii) the names of other entities involved
in such discussions and their representatives,

(iii) a statement indicating the crigin
of the proposal to allocai=® customers or territory,

(iv) all specific actions by which
Applicant participated in discussions r>:lating
to the allocation or proposed allocation, the
method employed in each action and the date of
each action,

(v) a listing of each acticn listed
in response to (iv) in which Applicant agreed
tc or supported the allocation of territory
or customers,

(vi) the precise words used in each



or propos
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action 1isted in response to (v) in which Applicant
agreed to the allocation of territory or customers
or, if the pepartment does not rely on an account
or account< +hat records the words employed, the
precise language of each account. on which the
pepartent does rely. and

(vii) a specification of the sources
relied on by the Department in responding to the
guestions posed in each subpar of this inter~
rogatory.
(c) Produce all documents relating to any actual

ed agreement OT understanding +o allocate customers

tory jdentified in response to (b) and all documents

relacin

g tn any transacticn in which any actual or proposed

on of customers or territory listed in response

allocati

arose.
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48. In the Kauper speech (p. 4), it is stated
that competition is preferable to regulation in allocating

scarce resources "where sufficient firm rivalry necessary

-
"

for competitivg markets exists....

(¢) Identify each market or submarket as defined
in response to question 1(d) in which any action, enactment,
agreement or understanding listed in response to questions
43, 44, or 45 had an anticompetitive effect.

(d) State as to each market or submarket listed
in response to (c) whether on the effective date of each
action, enactment, agreement oOr understanding "sufficient
firm rivalry necessary for competitive markets" existed
or would have existed except for the action, enactment,
agreement Cr understanding. A separate response for each

market or submarket on each date should be provided.
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68. The Department has contended that “"the same
kinds of transactions are carried out" through VACAR as
were forme:ly conducted through CARVA. (Tr. 492)

(a) Identify and describe the xinds of transactions

under eszch arrangement which the Department contends are

the same.

- - - e B Pt vt " W s Y s ety ® e it 3 B e o
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the VACAR srrzngcments and the CARVA Pool Agreemant with tn2

CARVA arrangement tending more towara powavr peo ling. Tney

=

are significantly different in that the limited-term schadule
of VACAR malkes it an unottrzctive arrangement for small sysitems
as compared with the arrangement Zor participation units

under CARVA. A more definitive ancwer to this cuestion cannot
be given until discovery is completed.’ Kot only must docunents
be examined,‘but witnesses nust be deposed to see just how,

in fact, the terms of these complen zgreemants have teen

implemented.



t. In the Oconee advice letter (p.2), the Depart-
ment states "Duke now owns or cnntrols substantially all th

water powers [sic]l in its area."

(e) Identify the hydroelectric facilities in
the area now not owned or controlled by Applicant and
deline the standards the Department applied in determining

that such hydroelectric facilities are not "substantial."

8(e) Tne Departmant currently knows of no
. hydroelectric facilities not owned or controlled by the
Applicant in the area othear than‘chose facilities owned
by Yadkin, Inc. We believe the Yadkin facilities have no

v
surplus power available for ceatral station service,



Schedule A

With regard to the answers to the following
interrogatories, the Justice Department has indicated
that a response will be provided upon completion of
the Department's analysis of material currently in
its possession:

14, 24, 26(b) (1), 28, 38, 55(e), 67, 68(Db)

71(b), 82(a) (c) (d) (e) "suvpplemental" inter-

rogatory and supplemental responses 13, l16(f).



14.(a) Cite specifically each rate provision,
including any rate schedule filed by Duke with the Federal
Power Commission or any other regulatory commission, in
effect at any time from January 1, 1965, to date which the
Department claims had "the possible effect of perpetuating
the market allocation effected" between Duke and its wholesale
customers. (Oconee advice letter, p. 3).

(b) State how each such rate provision specified

in (a) had the effect or the possible effect of allocating
any market. The response should include, but not be

limited to:

(1) the identification of each market as
defined in response to guestion 1(d) which has

been or may have been sc allocated;



o

(2) an identification as to each market
identified in response to (1) of all electric

entities other than Duke affected by such
allocation; and

(3) a statement describing how the provision

effects a market allocation.

(¢) State whether the Department contends that

Applicant intended to perpetuate a market allocation by

imposing the rate provisions specified in response to (a)

.
'

(d) If the Department contends that Applicant
intended to perpetuate a market allocation by imposing such
rates, identify the specific sources of information uponr

which the Department relies in making this contention.

14, The Dapavtment
Applicant's rate design vhich possil
perpetu:ting the market allocsction beiwzen Aps
wholesale cugtomars. Dr. ilerschel Jon2s, the
rate censultant, is presc:tly gxxaminiag Applicant's rate

design.



26. On page 9 of the Reply of the Department
of Justice to Applicant's Answer and Motion cf July 24,
1972, the Department states "Applicant has refused and
refuses to coordinate its nuclear generation expansion
program with its neighboring competitor utilitizs on non-

discriminatory terms."

(b) Identify and describe each instance in which
Applicant has refused or refuses to coordinate its nuclear
generation expansion plans with its'neighboring competitor
utilities on nondiscriminatory terms. The response should

include, but not be limited to:

(1) the other utility or utilities involveq,

h! T A - $ :
épd;(b) (1) Applicant refused to cosredinate with the
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28.(a) State whether the Department will contend that
Applicant has refused to wheel power for any other electric
entity.

(b) If the response to (a) is not "no," identify
and describe each instance in which Applicant has refused
to wheel power for any other electric utility. As to each
instance, the reply should include but not be limited to:

(1) the other entity or entities involved;

(2) the specific wheeling transaction sought;

(3) the representative or representatives
of Applicant involved;

(4) the specific action or actions by which
wheeling was sought, the method employed in each
action and the date cf each action;

(5) the specific action or actions by which
Applicant refused to wheel, the method empioyed

in each action and the date of each action; and

(6) the sources upon which the Department

relies in describing the instance.

28, Tue Uzparcment preseacly bellieves and proposas to
i H J VO il PILUIUC20 O

show that Applicant has refused to wheel pouer for CPIC, Inc
end Yankee-Dixie, Ine. Da2tails of

dare now being compiled as the Department examines the n2ariy

100,000 decumzats producad by Applicant in this preceediagz,



38. The Department has indic.ced that it will

contend that Applicant has imposed a "price squeeze" or
"rate squeeze" on its wholesale customers who compete with
it for industrial loads.lz/

(a) State whether the Department will contend
that Applicant has imposed such a "price squeeze."

(b) If the answer to (a) is not "no,"

(1) state the date on which the squeeze
first arose;

(2) identify each wholesale and retail
industrial rate schedule in effect at any
time since the date indicated in response to
(1) which establishes rates which create or
contribute to the sgueeze;

(3) as to each rate identified in response

15/ Reply Brief of the Department of Justice on Relationship
Between AEC's Proceeding ... and FPC's Proceeding ..., dated

February 26, 1973, pp. 3-12.
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to 38(b) '2), specify whether the said rate creates

the squeeze, contributes to the squeeze, Or

evidences an intent to create a squeeze; and

(4) as to each rate identified in response
to question 38(b) (2) , state:

(i) whether the Department contends
+hat Applicant deliberately set such rate in
order to create a squeeze, and

(ii) whether the Department contends
that such rate is not justified by the principles
of cost of service utility rate making, stating
where the Department does so contend, the basis
for this claim.

(c) For each rate identified in response to gues-
tion 38(b) (2) and for each of the 58 independent distribution
systems identified in response to question 4: '

(1) describe specifically the locad character-
istics (including billing demand, lcad factor and
any other assumption used) of the smallest new
industrial customer from which the system would be
unable to obtain revenues sufficient to recover
the cost of power;

(2) describe the formula or methodology by

which the answer to 38(c) (1) was determined;
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(3) state whether the formula or methodology
described in response to 38(c) (2) would be used con-
sistently for any size load in determining whether
revenues would exceed the cost of power;

(4) if the response to 38(c) (3) is not "yes",
describe any changes in the formula or methcdology
for varying load sizes, and state the load size or
sizes to which each variation applies.

(d) Describe and define the standards by which one
can determine that margin over and above the cost of power
which is sufficient to recover all properly allocable costs of
serving a customner,

(e) Identify and describe all instances known to
the Department in which a wholesale customer of Applicant has
declined to serve a potential industrial customer or has been
unable to serve an industrial customer because of an insuffi-
cient margin between the rate it could obtain and the cost of
electricity obtained from Applicant. As to each instancg:

(1) name the wholesale customer unable or
unwilling to serve and the potential industrial
customer involved,

(2) state the date on which service was
sought by or first discussed with the potential

industrial customer,



- .

(3) describe the anticipated maximum demand
and load factor of the potential industrial cus-
tomer,

(4) list each factor known to the Department
to have been considered by either the wholesale
customer or the potential industrial customer
in determining who the retail supplier should be,

(5) identify the sources of the Department's

information relied upon in describing each instance,

and
(6) produce all documents pertaining to each
instance.
38, ‘The Depariment is preseatly coaducting an extensive
study to doicraine if such a price sauenne existis. An answer

to the cusziicn will have to await completion of t
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68.

The Department has contended that "the same

kinds of transactions are carried out" through VACAR as

were formerly conducted through CARVA.

(b) Identify and describe each factor
in determining that the transactions carvied out
VACAR are the same kind of transactions formerly

through CZRVA.

(Tr. 492)

considered
through
conducted

In this connection, discuss separately the

apparent differences between the two arrangements regarding:

(1)
(2)
(3)
(4)
(5)
(6)

membership or participation,

joint planning and coordinated developnment,
charges for energy and accounting formulas,
required reserve-,

procedure in the event of power shortage, and

decision-making procedures and requirements.

éSkb; e reasous asseried b Applicant ere discussed
in the deposiltiion, taken Ly the Daparimonk, of Applicant's
Vice Prosident for Systems planninzg, Franz W, Bayer. The
Dapa: tment must await che complecion ol its cxaminction of
the discovery documancs safore Fermaicting its posiilon regavc=



55. On page 10 of the Baker speech, an incident
is described as an instance of actual competition in which
"pressure from an alternative supplier had enabled muni-
cipal systems to secure lower prices and deliveries at higher
voltages than had previously been possible."

(e) Identify and describe any instances in
North Carolina or South Carolina in which pressure from
an alternate supplier (including self-generation) has
enakled municipal, cooperative or other public power
systems to secure lower prices or deliveries at higher
voltages than had previously been possible. As to each

instance, the response should include, but not be limited

to:
(1) the entity or entities receiving the
new advantage,
/>-7 - .
// (2) the date on which the benefit was first

received,

(3) a statement describing the basis on which
che Department contends the benefit had previ-usly
been withheld,

(4) a statement as to the basis on which
the Department contends that pressure from the
alternate sug-lier was responsible for the avail-
ability of the new idvantage, and

(5) the sources from which the Department

obtained *he information it relies upon in

describing the instance.



é;f; (e¢) Hatecials in tho puke discovary documznts
indicate that Appli
of cooperativis swi
to prevent the construction
may have priced power to these cocps &t below average cost.
tpplicant has also provided transmission services to th
Southeastern Power Adr nistraticn at a rete which did not
provide a reasonable return o investment
SEPA from building its own transmission. Datzils ol these
transactions ove curreatly being compiled as
completes its examination-of tho Duke discovery documants.

The response will be supplementad in sccordance with the

Atomic Energy Commission Rules of Practice.
[~}



71. In its Joint Petition for Leave to Intervene,
dated September 29, 1971 ("Joint Petition"), Intervenors
stated that "Duke, CP&L, SCE&G and VEPCO tcgether monopolize
the generation of electric power over a substantial geographic
area in North Carolina, South Carolina and Virginia." (p. 4)

(a) Does the Department agree with this contention

by Intervenors?

(b) If the response to (a) is not "no,
(1) state whether the Department contends

that these four utilities have entered into a

conspiracy to monopolize electric generation;
(2) if the response to (1) is not "no,"

identify and describe each incident relied

upon by the Department as constituting or evi-

dencing a conspiracy or possible conspiracy to

ronopolize electric generation. As to each

incident, the response should include, but

not be limited to:

(i) the representative or representa-
tives of each utility involved;

(ii) the specific action or actions
evidencing an intent to monopolize, the methed
employed in each action and the.date of each
action;

(iii) as to each action listed in
response to (ii), a quotation of the precise
words used by the representatives of the variocus
utilities that constitute or evidence a conspiracy

to monopolize or, if the Department is relying



on an account or accounts not including a precise
guotation, a quotation of the passage of

each account purportedly describing the
conspiratorial actions; and
(iv) the specific sources upon which

the Department relies in describing the incident.
(3) If the answer to (1) is "no," define and
describe each standard the Department uses in
determining that the listed utilities "together

monopolize" electric generation.
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82. In the Initial Statement, Intervenors stated
"Duke has ... employed the substantial differentials already
existing in its own internal costing to skim the cream of the
retail market.”

(a) Does the Department agree with this con-
tention by Intervenors? Unless the response is "no":

(b) Describe and define what the Department
contends is "the cream of the retail market." The response
should include the type of customer which constitutes "the
cream”, the standards used in making that determination, and
the period of time involved. Where those standards are quanti-
fiable (e.g., load size, locad factor, distance from existing
facilities), they should be express d in numeric terms.

(c) As to each type of customer identified
in response to (b):

(1) identify those costs (as defined in
the FPC System of Accounts) which the Department
contends were not but should have been allocated
to each such type of customer, and

(2) identify the customer class or type
of customer to which those costs were a}located
by Applicant.

(d) State whether the Depértment will contend

that the Applicant intended to "skim the cream of tie retail

market."
(e) 1If the answer to (d) is not "no", describe

each activity of Applicant that evidences an intent to "skim
the cream of the retail market." As to each activity, the

response should include:



82. (a) The Department wmay agree with the Intervenors

. that "Duke has employed the substantial differentials already
c:isting in its own internmal costing to skim the cream of

the retail market." This is still under study.

(b) Large commercial and industrial loads are "'the
cream of the retail market!" because per unit distribution
costs are less. Prior to 1964, Applicent employed restrictions
in its contracts with its wholesale customers on resales to
large loads. Since 1964, Applicant has changed its rate

design and these changes may have produced the same effect.

(¢) The Departmeni curreatly hss this matter under
study.
. (d) The Departmeal may contend that Applicant
intended to " skim the cream of the retail market." This
is still under study.

(e) The Department currently bus this matter

under study.



13.(a) Identify the date and contracting parties
of each contract in which the Department claims Duke Power
Company and Southern Power Company allocated markets between
themselves and their wholesale customers (Oconee advice
letter, p. 3) and cite the specific provisions in each
contract by which such allocation was effected.

(b) State as to each contract identified in
response to (a), whether the Department contends that such
contract is relevant in this proceeding and whether the
Department intends to pres¢nt evidence on or .nguire into

such contract.
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(c) As to each contract which the Department
contends is relevant and intends to present evidence on
or into which it intends to make inquiry, state whether
the Department contends that such contract has a continuing
anticompetitive effect:

(1) if so, identify the market or markets
as defined in response to question 1(d) in which
that effect is felt, and as to each market,
state what that anticompetitive effect is and
how it can be detected or measured;

(2) if any anticompetitive effect
no longer affects any pertinent market, state
when such effect ceased, the market which had
been affected, and the facturs which resulted
in the elimination of such effect.

(d) Identify and describe each instance in
which Applicant specifically asserted such an allocation
identified in response to (a) in any transaction with any
other electric entity or actual or pctential customer. The
response should include, but not be limited to;

(1) the representative or representatives
of Applicant involved:;

(2) the other electric entities and actual
or peios o:. ' customers, and their respective

representa‘ives involved;



el ¢ =
13. (a) The allocetion of markets between Applicant
- I L 4
P S e o s v ~
and ices wvholesale customsovs was accomplished by contrachual
restrictions on end use and limitations ca the size of recail
customers that could b2 served. The diccovery
provided by Applicant iudleate Applicant has compiied lisc
‘D s . Lo a ..'.
of eazh such limitati ' L
chi suc mitation, and that 1: is mor
or, and that lict is more complete than
any other information in cur poss2ssicn
(b) These couiract
tion of the effe { i
r F octs ro*rai 4 v B g Pusgbe T -
s on rotail distributien when o verticslly
integrated entity has a monopoly of the wholesala bulk
2 i LY o S & ‘s ML
power supply market.
me o « ' -5 & !
(¢) These coutracts do not have a censinuinn
competitive effext beecause of Applicaut's au eenan
J ~dam il S aeast
FPC to termi ‘
terminate these coniractual provisions.
(d) The Departmant cu
partmant currently kacws of no such

assertion.

g;.lf‘,:‘/t‘mt’h’"ﬂ/ Reganse

13. The Department is currently examining

documents provided on discovery by the Applicant for
examples of market allocations effected through contrace,

tual restrictions on end use and limitaticns on the size

of retail customers that could be served.



/é;(e) State whether any provicion in Duke's whol. ...
rate schedules or ccntracts in effect at any time from
January 1, 1960, to date, has discouraged any wholesale
customer of Duke from installing or operating generating
capacity.

(f) If the answer to {e) is not "no," identify each
electric entity which has been SO discouraged and as to each:
(1) describe the specific gensration
project or projects discouraged,
(2) state the date on which each project

was first proposed,

(3) identify the provision in the rate \
schedule or contract which the Department claims
had such a discouraging effect and state the
facts relied on by the Department in contending
that such provision discouraged each such project,
including a description of each incident known
to the Department in which the provision was
cited as an impediment to any generation project,
and

(4) state the specific sources of the
information the Department relied upon in

responding to this guestion.

Sup)a/ e mental QeSPW\Se
16(£) The Department is currently examining
docuament i | e
§ provided by the Applicant for specific inst
where Applicant's wholesale rar g
rate provisions discour

the ins i
tallation of new generation.



Schedule A

With regard to the answers to the following
interrogatories, the Justice Department has indicated
that a response will be provided upon completion of
the Department's "investigation" of the relevant area:

16(c), 25(d), 30(d) (e) (£), 54 [contention not

yet "determine"] 60(b) (¢) [Department presently

evaluating its position], and supplemental

responses, 25(e) (£)(g) (h), 26 (b)(2), 41 (b)

(5) (6) [Department has not "formulated its

intentions" here].



/@;(c) State whether any wholesale customer of
Duke has peen discouraged from installing or operating
generating capacity because of the ratcheted demand feature

identified in subpart (a) of this interrogatory.

/6 (c) Any wholesale customar which has considered a

.

: . 2 » . e ket VER: o) l—"»-
generatien project has been discouraged from installiag generating

-

capacity because of the "raorcheted demand
Department is curreatly investigating the effect of this
provision cn potential entrancs. It should be noted

that when Duke evaluated the sossibility of eatry ionto genara-
tica by others, it never assumad that such systems weuld

obtazin standby  reserve sharing arrangamencs with Duke.

Rather Applicant assumed that a potential entrant would rely

on its wholesales-for-resale rate schadule containing the ratchet

demand feature,.



25. 1dentify and describe each instance in which

Applicant nas used Or attempted tO use its vmarket power

to grant O deny access to coordination.' (Occnee advice

letter, P- 2) The response should include, but not be

limited to:

(d) as to each entity listed in response to (c)

a description of the incident OT incidents in which Applicant

granted or denied access to coordination, including:

(1) the representative or representatives

of Duke and of the other entity involved, and
(2) the specific action or actions by
puke which granted or denied access, the date

or dates of each action and the method employed

to take the action;
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recuest and subsequant rejectioa can be found in the Septaiber 1,

1697, letter from lorn Lo Uqrris which is Exhibit ¢ in the

tnplicant by the Intorvedors, Dotails of oral reaussts for
cosrdinatien made by LPIC, Inc., to th2
are currently baing investigaizd vy tha Cepartmant.

The City of Belhaven and other cities in lNerth and
South Carclina in the area served by wholesale by the Virginia
Electric Power Co., sought admission to the CARVA Pool. Trne
Duke Power Co pany, acting through the Exccutive Committez of
CARVA Pool joined in denying Belhaven's reauest for coordina-
tion.

It is not surprisingz that requests for coordinaticn
have not been numerous given the Duke Power Company's well-

knovm unwillingness to coordinate. See our answers to Cuesiions

[

21 and 30. However, other requests for coordination may be

uncovered as discovery progresses and the Applicant will b2

notified of these requests in accordanue with the Department's

0}

duty to supplement as outlined in the Atomic Energy Commission's

W)
[l

Rules of Procedure.



26. On page 9 of the Reply of the Department
of Justice to Applicant's Answer and Motion of July 24,
1972, the Department states "Applicant has refused and
refuses to coordinate its nuclear generaticn expansion
program with its neighboring competitor utilities on non-=
discriminatory terms."

(b) Identify and describe each instance in which

\
Applicant has refused or refuses to coordinate its nuclear

“

generation expansion plans with its neighboring ccmpetitor
utilities on nondiscriminatory terms. The response should

include, but not be limited to:

(2) the facilities of Applicant sotentially

involved in the coordination arrangement,

26(b) (2) Details of oral requesés for coordina-
tion made by EPIC, Inc., to the Applicant are currently

being investigated by the Department, .



E;‘? (d) State whether, in the Department's view, Piedmont

Electric Cities, its constituent members, or any other group
or organization of municipals or cooperatives, ever proposed
to Applicant that they be allowed to purchase unit power from
any of Applicant's nuclear facilities.

(e) If the answer to (d) is not "no," identify the
specific letter or letters or oral statement or statements
or other communication that constituted such a request for
unit power. Such identification shall include the author or
spokesman making the reguest, and the group or organization
involved, the representative(s) of Applicant to whom the request
was made, the date on which the request was made, and the
substance, in detail, of the request.

(f) If the answer to (d) is not "no," identify the
specific letter or letters or oral statement or statements
or other communication that, in the Department's view, con-
stituted Applicant's response to the request. Such identifi-
cation shall include the author or spokesman making the
response, the date on which the response was made, the'sub-
stance, in detail, of the response, and the person or entity

to whom it was made.

3 ge L - = s vie (-3 X T X
of Applicant for the purchease of unit pouesy from gny ot its
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41. In “he Joint Petition of . . . Municipalities
. « « for Leave to Intervene, dated September 23, 1971, it is
stated that "Nuclear energy ... offers when utilized on a

large scale, a source of energy lower in cost than any now

available to Duke." (p. 4)

(a) Does the Department agree with this conten%ion

by Intervencrs?
(b) If the response to (a) is not "no," then:

(5) state what the Department contends i; o
the present "cost of energy" from the Oconee plant
and identify the source of the information used in
defining that cost;

(6) state what the Department contends will
be the "cost of energy” from the McGuire plant and

identify the source of the information used. in

defining that cost;

41(b)(5)(6) The Department has nos formulatec

contentions with regard to the "cost of energy' freoa the

. A}
Oconee and McGuire plants. We would expect to rely on

L
current data supplied by Applicant in thls regard,

2



54. In the Kauper speech, it is stated that the
application of antitrust principles will lead to increased
efficiency in the electric industry and, in particular,
to savings in fuel. (p. 13)

(a) State whether those contentions will be made
in this proceeding.

(b) If the answer to (a) is not "no," describe
and define the standards used in projecting increased efficiency
as a result of the application of antitrust principles in
the electric industry.

(c) Apply those standards to each of the remedies
proposed in this proceeding.

(d) Explain as to each proposed remedy how it

will contribute to savings in fuel.

54, Tihe Department has not yet determined whather these
contentions will be made in this proceeding. However, tae
Dapartment does believe that the application of "antitrust

principles will lead to a more efficient allocation o

bulk power cupply will be 2ble te incall larger scale units

: - L . . P ik on ¥ o -
chan they would otherwise ull. arger units are a mor
- O g - Al & o 3o s -
efficient: source of energy for meetliuj now leads in that the
1 $ o - pa—— v
have a beiter heat rate than small unils, They e cheaaper



60. The Department has stated (Tr. 14) "if
the competitive advantage becomes so much greater because
of the addition of nuclear power that it is a new kind of
competitive advantage" then the addition of nuclear power
plants may create a new situation inconsistent with the

antitrust laws.

(b) State whether the Department contends that \
a new situation inconsistent with the antitrust laws is
created by the erection of the Oconee units, and, if so,
explain how a new situation is created through the application
of the standards defined in response to (a)(2).

(c) State whether the Department contends that
a new situation inconsistent with the antitrust laws is
created by the erection of the McGuire units, and, if so,
explain how a new situation is created by applicaticn of

the standards defined in response to (a) (2).



&

25. Identify and desccibe each instance in which
Applicant has used or attempted to use its "market power
to grant or deny access to coordination." (Oconee advice
letter, p. 2) Th=2 response should include, but not be
limited to:

(e) a listing of any potential coordination rela-
tionship in "the same area" to which Applicant has the power
to grant or deny access;

(£) for each potential coordination arrangement

listed in response to (e), a listing of each electric entity \
to which Applicant h2s denied access;

(g) as to each entity listed in response to (f),
a description of the incident or incidents in which Appiicant
denied access to coordination, including
(1) the representative or representatives
of Duke and of the other entity involved, and
(2) the specific action or actions by
Duke which denied access, the date or dates of
each action and the method employed to take the
action; and
(h) as to each section of this question, the speci-
fic sources of information relied upon by the Department in

responding to that section of this guesticn.



25(e) (£) (g) (h) Applicant could coordinate 1ts

ilicti 1C, Inc.
facilities with the proposed facilities of EPf )
coordinaticn made by E?IC,

Details of oral requests for

Inc., to the Applicant are currently being investigated

by the Department.



Schedule A

With regard to the answers to the following
interrogatories, the Justice Department has indicated
that the Department possessed no relevant information
"currently" (but might at a later time) :

13, 25(c), 32, 37(c)(d) 58, 73
and supplemental responses:

8(e), 41(b) (7).



13.(a) Identify the cdate and contracting parties
of each contract in which the Department claims Duke Power
Company and Southern Pcwer Company allocated markets between
themselves and their wholesale customers (Oconee advice
letter, p. 3) and cite the specific provisions in each
contract by which such allocation was effected.

(b) State as to each contract identified in
response to (a), whether the Department contend> that such
contract is relevant in this proceeding and whether the
Department intends to present evidence on or inquire into

such contract.
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(c) As to each contract which the Department
contends is relevant and intends to present evidence on
or into which it intends to make inguiry, state whether
the Department contends that such contract has a continuing
anticompetitive effect:

(1) if so, identify the market or markets
as defined in response to question 1(d) in which
that effect is felt, and as to each market,
state what that anticompetitive effect is and
how it can be detected or measured;

(2) if any anticompetitive effect
no longer affects any pertinent market, state
when such effect ceased, the market which had
been affected, and the factors which resulted
in the elimination of such effect.

(d) Identify and describe each instance in
which Applicant specifically asserted such an allocation
identified in response to (a) in any trarsaction with any
other electric entity or actual or potential customer. The
response should include, but not be limited to:

(1) the representative or representatives
of Applicant involved;

(2) the other electric entities and actual
or potential customers, and their respactive

representatives involved;
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(3) the specific geographic area, class
of customers or individual application for
service involved;

(4) the specific actions taken by Applicant
that constitute the assertion of those allocations,
the date or dates of each action and the method
employed, and

(5) the specific sources from which the
Department obtained the information upon which

it relies in describing each instance.



13. (a) he allocation of markets between Applicent
and ics wholesale customers was accomplished by contractual
restrictions on end use and limitations onm the size of retail
customars that could ba servad., The diccovery documents
provided by Applicant indicste Applicant kas compiled a list
of eazh such limitation, and that list is more complete than
any other information in our possession.

(b) These contracts are relevant as an illuctra-
tion of the effects on rotail distribution when a vertically
integrated entity has a moaopoly of the wholesale bull
power supply market.

(¢) These contracts do not have a continuing anti-

competitive effest because of Applicent's agrezment with the

(5]
il
Q
=
[&]
-

FPC to terminate these contractual provi
(d) The Departmant currently kacws of no such

assertion.
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25. Identify and describe each instance in which
Applicant has used or attempted to use its "market power
to grant or deny access to cocrdination." (Oconee advice
letter, p. 2) The response should include, but not be
limited to:

(a) a definition of "market power";

(b) a listing of each existing or former coordipnaticn
arrangement to which Applicant presently has or has had the
power to grant or deny access;

(¢) for each arrangement listed in response to (b)
a listing of each entity to which Applicant has granted or

denied access to the arrangement, indicating as to each whether

access was granted or denied;



é;fr(cj pule has continuously, at least fron January 1,
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1960, denied @ccess Lo coordination to all potential e
to the wholesale bulk power supply marlket in its service aved.
-~

There are three excejptions to this stacement that wea are

currently awvare of:

natica arrangenent with the South

-

(1) A coord
Carolina Public Service Authority (Santce-Cooper) moy have
been entered into by Duke on the condition that Santee-Cocopaer
restrict its market area.

(2) The Scutheast Pover Administration (SE?LX)
was granted access to linited coordinacion by Duka so as to
prevent the censtructien of high-voltage transmission and
thermal generation by SEPA if access were denied.

(3) Yadkin, Inc., has been granted coordination;

but it has no "retail customers" and serves only Alcoa's

industrial needs.



32.(a) State whether the Department contends that Appli-
cant now is a party or has ever been a party to an interconnec-
tion or coordination agreement in which it agreed to joint
ownership of any of its generating units with any other party,
or in which it agreed to sell unit power to any cther party.

(b) If the response to (a) is not "no," identify
and descrive each such interconnection or coordination agree-
ment. The response as to each agreement should include, but
not be limited to:

(1) the precise name or title of
agreement and the partie: thereto,
(2) the effective dates of the agreement,
(3) citation of the specific provision
or provisions, if any, by which joint ownership
is provided,

(4) the party or parties, if any, obtaining

a joint cwnership interest,

(5) citation of *he specific provisiocn
or provisions, if any . by which the sale of unit
power is agreed to, and

(6) the party or parties, if any, entitled

to purchase unit power.



32. The Department currently has no knowladge as to

whether Applicant now is a party or has ever bzen 2 party to

an interconnection or coorcdi

nation agreement in vhich it

<

agreed to joint owmership- of zny of its generating units

with any other party or in which it agreed to sell unit power

to any other party othazr th

agreement 3ss detailed in execu
These would include agreement for

Oconce Nuclear Units 1 and 2.

.

oh.ligacions under the CARVA
Notices of Obligatien,

sale ¢f unit pewer from



37(c) Identify and describe each instance not described
in response to questions 22(¢), 36(a) or .7 in which,

in the Department's view, Applicant has engaged in conduct

constituting or evidencing a sham & npt to influence gov-
ernmental action in whole or in part. As to each instance,
the response should include but not be limited to:
(1) the subject matter of the governmental
action,
(2) the representative or representatives
of Applicant involved,
(3) other entities or persons associated with
Applicant, if any, and
(4) the specific actions or representations
constituting the purported sham, the method employed
in each action or representaticon and the date
or dates of each action or representation. As
to each action or representation that it is con-
tended constitutes cr evidences a sham in whole
or in parc,

(i) state each element of the action cr
representation that constitutes or evidences a
sham,

(ii) identify the soufce of the in-
formation the Department relies upcon in contending
that a ~ham was evidenced or perpetuated, and

(iii) produce all documents pertaining to
that action or representation and to the factual
basis for contending that it evidenced or consti-

tuted a sham.
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2'7(a) ldentify and describe each instance not descrihed
in response to questions 22(e), 36(d) or 37 in which,
in the Department's view, Applicant has attempted to deny
others access to the legislative or adjudicatory processes.
As to each instance, the response should include but not be
limited to:
(1) the subject matter of the legislative
or adjudicatory process,
(2) the representative or representatives
of Applicant invelved,
(3) other entities or persons associated with
Applicant, if any, and
(4) the specific actions or representations
constituting the purported attempt, the method employed
in each action or representation and the date
or dates of each ac~tion or representation. As
to each action or representation that it is con-
tended constitutes or evidences an attempt to deny
access to the legislative or adjudicatory process,
(i) state each element of the action or
representation that constitutes or evidences such
an attempt,
(i1) identify the source of the in-

formation the Department relies upon in contending
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that such an attempt was evidenced or perpetuated,

and

(iii) produce all documents pertaining to
that action or representation and to the factual
basis for contending that it evidenced or consti-

tuted such an attempt.

527(c\ The Dapartmant has no kauwledge currently
conduct engaga2d in by Applicaent which vould censtitute a
sham attempt to influence governmental action.

(d) The Dzpartment has no knovledze currently
any attempt by Applicant to dony others access to the le

lative or adiudi



$8. In the Baker spsech (p. 15), the Department
states that long term, full requirements contracts in which

the supplie: is a moncpolist or a near monopolist are

"generally illegal."”
(a) State whether the Department will contend

that any contracts to which Applicant is a party or has
been a party at any time during the period of January
1, 1960, to date are illegal, full requirement contracts.
(b) If the response to (a) is not "no," define
and describe the standards used in determining when a whole-
sale electric supply contract or retail electric franchise
is deemed "illegal."
(c) 1Identify any contracts entered into by Applicant
that are "illegal" under those standards. The response
should include the caption or title, date and parties of

each contract.

59 i Dazpariy ALY 21y kac ¢ o gontrasts Lo
' 1 - -~ ~ - » -~ N - - £
which Appli : 13 & pariy ox becn pecity at any time
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duving the pariod of Jevuary, 1900, To tac presenc walch 2re
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illegal bLzcsuse they sre full reculrameni coatracts.



73.(a) Identify and describ2 in detail any
information known to the Lepartment as to any instances
in which Applicant sought to affect the price of fuel for
other operators of electric generation in North or South
Carolina. Such description should specify the sources
from which the Department obtained its information.

(b) Produce all documents pertaining to

any instance identified in response to (a).

L n Ry SEEy 98 i v :
73. The Department hss no current kanowledze as to any

instances in which Applicant sought to affect tha price of
fuel for other overators of petrd i ci in It
ner operators of electric generation in Lorth o

South Carolina.



8(e) The Department currently knows of no
4 hyﬁroelectric facilities not owned or controlled by the
Applicant in the area other than'those facilities owned
by Yadkin, Inc. We believe the Yadkin facilities have no

surplus power available for central staticn service.

8. In the Oconee advice letter (p.2), the Depart-=

ment states "Duke now owns Or controls substantially all the

water powers [sic] _in its area."

(e) Identify the hydroelectric facilities in
the area ncow not owned or controlled by Applicant and
define the standards the Department applied in determining

+hat such hydroelectric facilities are not "substantial.”



41(b)(5)(6) The Department has not formuiated
contentions with regard to the "cost of energy" from.the
Oconee and McCuire plants. We would expect to rely on .}
* current data supplied by Applicant in this regard.

(7) The Department currently has no knowledge
whether the '"cost of energy" from future nu:lear plants'

(1978-1984) will be lower than the "cost of energy" from

the McCuire plant.

41. In the Joint Petition of . . . Municipalities

for Leave to Intervene, dated Septenber 29, 1971, it is

stated that "Nuclear cnergy ... offers when utilized-oOn a

large scale, a source of energy lower in cost than any now
available to Duke." (p. 4)
(a) Does the Department agree with this contention

by Intervenors?

(b) If the response to (a) is not "no," then:

(7) state whether the Department ccntends
that the "cost of energy" from nuclear plants to
be placed in service on the Applicant's system in
the period from 1978 through 1984 will be lower
than the "cost of energy" from the McGuire plant.

State the basis for the Department's position in

this regard; and






10. In the Oconce advice letter, the Department

states:

"Since Duke owns virtually all of the water
power projccts on economically attractive
sites in its area, other electric entities
seeking entry into bulk power supply cannot
resort to hydro-clectric preduction which
can be economically developed as isolated
projects not requiring interconnection with
other generating sources." (p. 2)

(b) Define and describe the standards the Depart-
ment used in evaluating what are “"economically attractive
sites." These standards should be stated in terms that
will facilitate comparison to the standards used by the

8/

Army Corps of Engineers.

(1) State whether those standards correspond
precisely to those used by the Army in evaluating

the feasibility of hydroelectric projects;

(2) If the answer to (l) is not "yes," describe
each variation between its standards and those
of the Army and explain why the Department believes
its standards to be more appropriate.

8/ See Federal Power Commission, Development of Water Resources
3n Apigégcﬂxa, Appendix B (Power Supply and Requircements),
une -



10, (LY FEcouonically attractive sites are (hose sites
with sufficicat water flow to be abla to meet the base load
and peaking reouiremcnts of a distributioen system with a

load factor of between 45 and 70 percent. The Army Corps of

Engincers in preparing its cost:=benefit analysis of hydro-
electric sites assumes the use of public capital at a subst -
tially reduced intexest rote rather than private czpital.

The Corps also assumes that coordination with othor systems

on reasonable terms will be available. The Dopariwent's

% te 4e - -3
analvsis doas not male the latiex assumptioen.

L

gL.//j/]fi’,np,;/a/ A c) JAs e
10(b)2. The Department believes that its
standards are more appropriate than those used by the
Army Corps of Engineers because coordinaticn with other
systems.on reascnable terms is not always available to an
entity constructing a hydroelectric site. The Army Corps

of Engineers assumes such coordination is available.



13.(a) Identify the date and contracting parties
of each contract in which the Department claims Duke Power
Company and Southern Power Company allocated markets between
themselves and their wholesale customers (Oconee advice
letter, p. 3) and cite the specific provisions in each
cortract by which such allocation was effected.

(b) State as to each contract identified in
response to (a), whether the Department contends that such
contract is relevant in this proceeding and whether the
Department intends to present evidence on or inquire into

such contract.
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(c) As to each contract which the Department
contends is relevant and intends to present evidence on
or into which it intends to make inquiry, state vhether
the Department contends that such contract has a continuing
anticompetitive effect:

(1) if so, identify the market or markets
as defined in response to question 1l(d) in which
that effect is felt, and as to each market,
state what that anticompetitive effect is and
how it can be detected or measured;

(2) if any anticompetitive effect
ro longer affects any pertinent market, state
when such effect ceased, the market which had
been affected, and the factors which resulted
in the elimination of such effect.

(d) Identify and describe e§ch instance in
which Applicant specifically asserted such an allocation
identified in response to (a) in any transaction with any
rther electric entity or actual or potential customer. The
response should include, but not be limited to:

(1) the representative or representatives
of Apélicant involved;

(2) the other electric entitics and actual
or potential customers, and their respective

representatives involved;
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(3) the specific geographic area, class
of customers or individual application for
sérvice involved;

(4) the specific actions taken by Applicant
that constitute the assertion of those allocations,
the date or dates of each action and the method
employed, and

(5) the specific sources from which the
Department obtained the information upon which

it relies in describing each instance.



13. (a) The allocation of markets between ipplicant
and itvs wholesale customovs was accomplished by contractual
restrictions on end use and limitations on thz size of retail
customars that could b2 served, The diccovery docuaents
provided by Applicant iudicate Applicant has compiled a list
of eazh such limitaticn, end that list is more complete than
any other information in our possession.

(b) These coutracts are relevant as an illustra-
tion of the effects on wetail distribution when a vertically
integrated entity has a wmonopely of the wholesale bulk
power supply marlet.

(¢) These contracts do not hav

LY

a centinuing anti-
competitive elfest becauce of Applicent's agreement with the
FPC to terminate these contractual provisions.

(d) The Department currently knows of no such

assertion.



20. The Department agrees with the Intervenors that
“Duke has errected barriers to entry at the generation and
transmission levels in an attempt to preserve its monopoly."
The principal barrier to entry is the inability of a potential
entrant to fain access to the rejzional power exchanga in the
area. A consequence of this denial of access is that all
competing system=z in the Duke service area had abandoned
their generation function prior to January 1, 1960. With
access to the regional power exchange, an entrent (1) can
dispose of surplus energy, (2) can obtain needed supplies of
deficiency power, and (3) can-obtain needed transmission
services. Applicent's policy decision to wheel and firm
SEPA power insured the continuation of Duke's monopoly of
transmission by foreclosing the construction of new publicly
owned transmission facilities. Other barriers to entry may
include (1) Applicant's vooing away of potential participants
in EPIC, Inc., and (2) Applicant's ratcheted demand provision

discusced in the Department's response to Question 16.



22.(a) Identify the "[elvidence" available to the
Department which "tends to indicate that on occasion Duke
has bluntly warned No.th Carolina municipal electric systems
that the efforts and funds that the latter could expend
in seeking télief before regulatory agencies would be

overwhelmed by Duke's resources and resistance." (Oconee

advice letter, p. 4) As to each.piece of "evidence" available:
(1) state whether it is contained in a |
document or whether it was conveyed orally;
(2) if the statement was contained in a
document, furnish the document;
(3) if the statement was made orally, identify
by whom it was made, to whom it was made, and

when it was made.



(b) Identify and describe each incident censtituting
an "occasion" on which Duke has purportedly so warned North
Carolina municipal electric systems. As to each incident,
the response should include, but not be limited to:

(1) the representative or representatives
of Applicant involved,

(2) the municipality or municipalities in-
volved and the specific representatives of each
municipality involved,,

(3) the subject matter regarding which
the warning was purportedly given,

(4) the specific actions of Applicant
constituting the warning and the date or dates of
such actions,

(5) the precise words purportedly used
by the representative or representatives or,

if the Department does not rely on a purpcrted
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precise quotation, the exact language of each
account of each incident the Department relies
upon, and

(6) the specific sources from which the
Department obtained the information upon which
it relies in describing the incident.

(¢) Identify and describe each instance of

litigation or other attempt to influence regulatory action

which, in the Department's view, carries out any warning

given to a municipal customer by Applicant identified in

repcnse to (b). Such description should include:

(1) the specific incident or incidents
described in response to (b) at which the
threat carried ocut through the litigation or
other action was made,

(2) a citation to the litigation or othér
action,

(3) a statement as to whether the litigation
or other action was a sham in the Department's
view, and |

(4) a statement as to whether the litigation
or othér action was an attempt by Applicant to
deny access to others to the legislative or

adjudicatory process.

(d) Produce all documents relating to the "evidence"

and incidents described in response to this interrogatory.



22, (a) (B). The fjeint affidavic of L. C. Williams,
Robert Van Sleen and Robert T. Reck dated July 28, 1971,
describing a meeting called by the Duke Power Company in
Charlotte, North Carolina, on June 22, 1967, ie evidence yhich
indicates Dule representatives have "bluntly warned North
Carolina municipal clectric systems that the efforts and

funds that the latter could oupend in secking relief before

.

regulatory agencics would be overvhelmad by Duke's resources

and resistence." As of July 28, }971, Mr. Williams was

Director of Utilities for the City of lligh Point, North Carolina,
Mr. Van Sleen was Director of Utilities for the City of Shelby,
North Carolina, and Mr. Back was Electric Superintendent of

the City of Lexington, North Carolina. The affidavit states

in part:

Such mectinz was held on June 22, 1967, ond a
large oumbeir of municipal officianls were in atten-
dance, including the undersigned [Willioms,

Van Sleen, and Beck] ond Dr. lubert Plaster, Mayor
of fhielby, ir, Phil liorton, III, City Mananer: of
Shelby, Hon., Robert Davis, Mayor of High Point,
Knox Walker, Esa., City Attorney of High Point,
Fred Swartzburg, City Councilman of High Point,
Hon. J. Gavrner Bagnal, Moyor of Statesville,

Hon. Eric liorgan, Mayor of Lexington. Many field
representatives of Duke Power Company were present
along with officials of the company, including

Mr. Carl Horn, Jr., then Vice President and General
Counsel (now Prec«ident of the company), Clen A.
Coan, Vice President, Rates, Douglas W. Booth, then
Vice President in chorge of Marketing, (now Senior
Vice President in charge of Retail Operations),

E. R. Davis, and Villiam H. Gripg, then Assistant
Cencral Counsel (now Vice President and General
Counsel), DMessrs. Horn, Booth and Coan addressed
the meeting.

0



25. (a) "tiarket power' is an cconomic term used to
express the ability of a particular firm in a supply or dewand
market té control price, output, and entry. Firms with a
large degree of warket pove:r in supply markets are seid to
have monopoly poivr. Those in demand marlicls are said to
have mouopsony pover, Duke derives its extensive "market
power' from its monopoly of bulk power supply facilitics and
high-voltage transmission. With this market power Duke has
the ability to prevent other electric utilitiee frem enjoying
the efficiencies of large scale units--in the past Duke has
utilized itsmonopsony power through contrel over transmis-
sion to control water power.

(b) (1) The Duke Power Company {tself resembles a
coordinating arrangement through integrated cwnership of bulk
power supply facilities, Through acquisition and merger, Duke
has foreclosed smaller electric entities in its service area
from opportunitics to bargain fer coordinating arrangements
with the smaller systems which have been sbsorbed into the
present Duke Power Company.

(2) The CARVA Pool,

(3) The VACAR arrangeirents.

(4) Miscellioneous coordinnting arrangenionts
with adjacent companies in controcts listed by Applicant in

response to Question No. 12 of the Attorncy General,

(5) Other coordinating arrvangements mnay be

uncovered by the Dzpartment as discovery prosresses

(3=~ PRGN Y



(¢) Duke has continuously, at least froa January 1,
1960, denied sccess to coordination to all potential entrants
to the wholeeale bulk pover supply merlet in its service area.
There are three cxceptions teo this statement that we are
currently avare of:

(1) A coordinatien arrangemani with the South
Carolina Publ'c Service Authority (Santec-Cooper) moy have
been entered into by Duke on the condition that Santee-Cooper
restrict its market area.

(2) The Scutheast Power Administration (SERA)
was granted access to limited coordination by Duke so as to
prevent the construction of high-voltage transmission and
thermal generation by SEPA if access were denied.

(3) Yadkin, Inc., has been granted coordination;
but it has no "retail customers" and serves only Alcoa's
industrial needs,

(d) On August 29, 1967, at a public hearing con-
ducted by the Atemic Energy Commission Safoty and'Licensing
Board in Wahalla, South Carolina, Mr. Jack Harris, City
Attorney of Statesville, North Carolina, requested on
behalf of Piedmont Electric Cities, Inc., a 4 percent undividod
interest in Du%e's Oconee units., Of course, implicit in
such a proposal is a reaucst for coordination necessary to
insure the teclwical feasibility of the inten@cd arrangoments.,

This reauest wos rejected three days lzter on Scptember 1

i

’
1967, by Curl Horn, then Vice President (Finance) and

Genersl Counsel of the Muke Touer Company. Details of the



reauest and subsequent rejection can be found irn the Septawber 1,
1697, letter from lHorn o Harris which is Exhibit 9 in the

Exhibits to the Tnitisl Prehoevine Statoront supplied to

hpplicant by the Intervenors, Detsils of oral reanests for
coordinatien made by ZPIC, Irc., to tic2 Buke Power Ceimpauy
arce currently being inv:st?gared by the Departmant,

The City of Delhaven and other cities in Nerth and
South Carolina in the area served by wholesale by the Virginia
Electric Power Co., sought admission to the CALRVA Pool. Toc
Duke Power Company, acting through the Execcutive Committee of
CARVA Pool joined in dénying Belhaven's rcauest for coordina-
tion. '

It is not surprising that requests for coordination
have not been numerous given the Duke Power Company's well-
known unwillingness to coordinate. See our answers to Questions
21 and 30. However, other requests for coordination may be
uncovered as discovery progresses and the Applicant will be
notified of these requests in accordance with the pepartment’s
duty to supplement as outlined in the Acomic Energy Commission's

Rules of Frocedure,

Si gl K pntel. K Zars €
25(e) (£) (g) (h) Applicant could coordinate its
facilities with the proposed facilities of EPIC, Irnc.

Details of oral requests for cocordination made by EPIC,
Inc., to the Applicant are currently being investigated
by the Department,



27.(a) State whether the Department will contend that
Applicant has ever refused to interconnect with any other
electric entity.

(b) If the response to (a) is not "no," identify
and describe each instance in which Applicant has refused
to interconnect with any other electric utility. As to each
instance the reply should include but not be limited to:
(1) the other entity or entities involved;
(2) the specific types of interconnection
transactions or arrangements souvght;
(3) the representative or representatives
of Applicant involved;
(4) the specific action or actions by which

interconnection was sought, the date of each

action and the method employed in each action;
(5) the specific action or actions by which
Applicant refused to interconnect, the method
employed in each action and the date of each
action; and
(6) the sources upon which the Department

relies in describing the instance.

27. We Y“no>w of o instance where Dulkie has refused to

jaterconnect “nv purposcs 0of selling bult porror at wholesale.

-~k



47. In .°s “Arsver ... to Applicant's Motion to
Amend Prehearing Crder Nurber Two,” dated July 30, 1973,
the Department stat 4 that "Applicant's prolific efforts
[regarding acquisition of other systems] are admitted"
and "Applicant [has engaged in] a concerted program to
acquire competing electric distribution systems in its

area."” (p. 3).

(a) List each acquisition or attempted acquisition
of an electric distribution system or a substantial part
thereof that the Department contends is relevant to this
proceeding and on which the Department intends to rely.

As to each partial acquisition, the msponse should indicate
the date of each acquisition. As to attempted acquisitions,
the response should include:

(1) the facilities involved,

(2) the date on which acquisition was

attempted,

{3) the specific document by which the
attempt was made or, if no such document is known
to the Department, the factual basis on which it
was concludead that an attempt was made,
and .

(4) the date on which the attempt was
rejected or, if not expressly rejected, lapsed
and the specific document, if any, by which te
attempt was rejected.

(b) As to each acquisition or attempted acquisition
listed in response to (a), state whether Applicant engaged
in any predatory or unfair practices in acquiring or
attempting to acquire the system or facilities.

(c) As to each acquisition or attempted acquisition
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for which the response to (b) is not "no," identify and
describe each incident that demonstrates that Applicant
engaged in predatory or unfair practices. As to éach inci-
dent, the response should include, but not be limited to:

(1) the representative or representatives
of Applicant and any other entity involved;

(2) the specific action or actions consti-
tuting or evidencing predatory or unfair practices,
the method employed in each action and the date
of each action; and

(3) the specific ;ources on which the
Department relies on in describing the incident.

(d) As t» each acquisition or attempted acquisi-
tion listed in response to (a), state whether Applicant's
actions had an anticompetitive or monopolistic intent.

(e) As to any acquisition or attempted acquisition
for which the response tc (d) is not "no," identify and
describe each factor considered in determining that Applicant
had an anticompetitive or monopolistic intent. To the extent
that those factors include instances of conduct by Applicant,
the description of the factor should include, but not be

limited to:
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for which the response to (b) is not "no," ident.fy and
describe each incident that demonstrates that Applicant
engaged in predatory or unfair practices. As to each inci-
dent, the response should include, but not be limited to:

(1) the representative or representatives
of Applicant and any other entity involved;

(2) the specific action or actions consti-
tuting or evidencing predatory or unfair practices,
the method employed in each action and the date
of each action; and

(3) the specific ;ources on which the
Department relies on in describing the incident.

(d) As to each acquisition or attempted acquisi-
tion listed in response to (a), state whether Applicant's
actions had an anticompetitive or monopolistic intent..

(e) As to any acquisition or attempted acquisition
for which the response tc (d) is not "no," identify and
describe each factor considered in determining that Applicant
had an anticompetitive or monopolistic intent. To the extent
that those factors include instances of conduct by Applicant,
the description of the factor should include, but not be

limited to:
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(1) the representative or representatives
of Applicant and any other entity involved,

(2) the specific action or actions evi-
dencing an anticompetitive or monopolistic intent,
the method employed in each action and the date
of each action,

(3) as to each action listed in response
to (2), a quotation of the precise words used
by Applicant that evidences an anticompetitive
intent, or in the event the account or accounts
upon which the Department relies in describing
the conduct does not include the precise words
used, a quotation of the portion of the account
or accounts relied upon as evidencing an anti-
competitive or monopolistic intent, and

(4) the sources upon wnich the Department
relies in describing the conduct.

(f) Provide all documents, not obtained from
Applicant in response t: the Joint Document Request, relating
to Applicant's acquisition or attempted acquisition of any

electric distribution system or a substantial portion thereof.



47. (&) The followving acauisitions or attempted
acouisitions of electric distribution systems are relevent

to this proceeding:

Power & Light Company--offer made January 31, 1959; offer
expired after 19460,
(2) Pisgah Mountain Electric Company, acquired

on July 17, 1954,

\
|
| 4
(1) The attempt to acquire the MNantshala
|
i
|
|
i
(3) Belton Light and Pewer Company, acquircd |

on November 13, 1963,

(4) Tewa of Ninety-six, scquired on Octobor 1,

1969,

(5) Keuvsha Pewer and Light Company, acauired
August 17, 1970,

(6) City of Greonville and County of Greenville
(formerly Donucllison Air Torce Base), accuired May 1

(7) Grecavcod County, ascuived July 1

(8) Clenren A
Carolina, acauirced Decombor

v

(2Y The Elcetric Coupany, Tncorporated, of

iaz, acquired Septewbuer 21, 1972,

(o]
—
Sie
IR

Fort }iill, Scuth Car
(10) Applicont offered to buy the Laurens
Electric Cooperative, Inc., Brozd River Electric Cooperative,

Inc., Newberry LDlectric Cooperative, Liftle River Elecz

T

ric

Coaperative,

1263,

o

lue Ridge ond York Electrie Coop on August 29,



(11) Applicant has offcred to buy the South

Carolina Public Service Authority power complex in July, 19064.

(12) Duke Discovery Document 75460 indicates
Duke's intention to purchase all 116 foreign systems in its
arca, This document is dated June 27, 1960, and is a memo
from Henry L. anford to Mr. P. 'D. Huff,

(13) Other attempts to acquire competing retail
distribution systems and bulk power suppliers may be uncovered
as discovery progrcsses.,

The trond of concentration of ownership recited
above shows how a moncpoly of the bulk power supply can lcad

to a monopoly at the retail distribution level,

(b) Applicant has engaéed in several kinds of
predatory or unfair practices in ascouiring the above systems:

(1) A policy to refrain {rom coordinatien with
existing or potential bulk power suppliers.

(2) The construction of preemptive lines
against coops even though in areas where no current loads
served by Duke existed,

(3)‘A possible price squeeze in Duke's whole-
sale rate schedule which may have insured that competing
systems would not be able to serve large industrial customers.
See response to Question 38.

(4) Applicant's policy of determining new
distribution delivery points for sales to REA cooperatives

and owmership of transmission for such delivery points.



51. In the Oconee advice letter (p. 3), the

Department states that Applicant's position regarding the
relevance of the financing and tax advantages available

to other actual or potential generation and transmission
systems in the Carolinas is “somewhat conflicting™ with
Applicant's stated position regarding interconnection with
those systems (such as EPIC).

(a) State whether the Department is contending
that Applicant's stated position regarding interconnection
with other systems is a false statement of its actual policy.

(b) State whether the Department contends that
Applicant's stated position regarding interconnection is
deceptive. |

(¢) If the answer to .(b) is not "no," identify
and describe each element of Applicant's position that
is deceptive and every element of its actual position
whose exclusion from its stated position is deceptive.

(d) Unless the response to both (a) and (b) is "no,"
specify the sources of the information the Department
relies upon in contending that Applicant's position is
false or deceptive and produce all documents used by
the Department in responding to (a), (b) and (c).

(e) Define and describe the standards used
by the Department in concluding that Applicant's positions
are "somewhat conflirzing" and describe the applicatiocn

of each standard.

19/ 1d. at p. 14,

fr/(d) Examples of Applicant's refusal to coordin:zte

have been recited at length in our auswe:r to Question 34,



L;E;(e) Identify and describe any instances in

North Carolina or South Carolina in which pressure from
an alternate supplier (including self-generation) has
enabled municipal, cooperative or other public power
systems to secure lower prices or deliveries at higher
voltages than had previously been possible. As to each
instance, the response should include, but not be limited
to:

(1) the entity or entities receiving the

new advantage,

(2) the date on which the benefit was first

received,

(3) a statement describing the hasis on which

the Department contends the benefit had previously

been withheld,

(4) a statement as to the basis on which
the Department contends that pressure from the
alternate supplier was responsible for the avail-

ability of the new advantage, and

(5) the sources from which the Department
obtained the information it relies upon in

describing the instance.



f;fr(c) Materials in the Duke discovery documents
indicate thot Applicant has been concernad with the possibility
of cooperatives switching to self-generation and that in order
to prevent the construction ¢f such generation, Applicant

may have priced power to these coops at below average cost.
Applicant hos also provided transmission scrvices to the
Southeastern Power Administrotion at a rate which did not
provide a veasonable return on investmznt in order to prevent
SEPA from building its own traunsmission. Details oi these
transactions are currently being compiled as the Department
completes its examination-of the Duke discovery documents.

The response will be supplemented in sccordance with the

Atomic Energy Commission Rules of Practice.




56. On page 12 c¢f the Baker speech certain
"general principles" are set fcrth. Among these are
"Those who control a dominant power poocl or generation
facility cannot refuse equal access to all systems."

(a) state whether the Department will seek to
apply that "general principle” in this proceeding.

(d) If the answer to (a) is not "no," define
and describe the standards used in determining what is "egual

access." In addition to the general description here scught,
state specifically:

(1) whether "equal access" can be provided
if a membership standard is imposed in a power
Pool requiring a participating utility to have
available generating capacity of potential benefit
to other pool members; if not, why not; and

(2) whether equal access to a dominant generat-
ing facility or power pcol can be provided through

a fair wholesale rate; if not, why not.

5{ (¢) Eoual secoss moosns cecess on terms availablas
to utilities tho barpsin lrom pcritions of nearly coual seves
Foval access connot be proaviaed If a memuership stendacd i
lmposed in a pouer pool reauiring o participating utility to
have avaiiable generaticy capacity of mutusl beneflit to
other nembers in eogual arounts wazre the systems aro vastly

different in size, A fair wvholessle rate will also no

equal occess bocause a Generating entity will generally need

access to coordinating drrengemenis, not firm power

.



59. 1In the Baker speech (p. 21) it is stated
in a discussion of the scope of §105¢c of the Atomic Energy
Act that "interconnection of units and coordinated development
is necessary to achieve economies of scale, and this applies
regardless of whether the interconnected units are the Applicant's
own or ary other entities with which it is (or might be) inter-
connected."

(a) State whether the Department contends that
interconnection with other entities will be necessary in
utilizing the Oconee and McGuire units.

(b) If the response to (a) is not "no,"

(1) define and describe the stsadards applied
in determining that ihter-entity interconnection
will be necessary in utilizing the Oconee and
McGuire units, and

(2) describe each element of the factual
basis on which it is concluded that inter-entity
interconnection is necessary in utilizing the Oconee
~nd McGuire units, and

(3) state the sources of the data used in
responding to (2) including, where applicable,
citations by title, author, date and production
number of relevant documents obtained from Applicant
in response to the Joint Document Request.

(c) State whether the Department contends in this
proceeding that the term "activities under the license" in-
cludes activities of other utilities that are interconnected

with Duke.



(d) If the answer to (¢) is not "no," name each
other electric utility whose activities the Department contends
are pertinent to determining whether "activities under the
license will create or maintain a situation inconsistent
with the antitrust laws."

(e) If the answer to (c) is not "no," identify

and describe each activity that is pertinent.

(f) As to each activity listed in response to
(e):

(1) identify each market or submarket as
defined in response to 1(d) to which it is
pertinent,

(2) state the time period (including any
prospective time period) during which it occurred
and/or will occur, and

(3) describe each factor considered in deter-

mining that it is pertinent to this proceeding.



59. (a) (b) The Department has conducted no studies as
to the neccessity for intecrconnecting the Oconee and McGuire
units with other entities. Applicant's own system, developad
through acouisition and merger as well ss internal expansion,
may be sufficiently large to sustain these units without
interconnection. However, as late as 1969, Applicant's
representatives were claiming that cne of the advantages of
CARVA Pool was that it made possible the installation of
larger size units. Uhether Applicant, in the absence of the
CARVA Pool or other strong interconnection would have decided
to build the units is uncertain., It seems likely that having
a certain market for the surplus power frem those units made
Applicant's projecticns of the cost eof future bulk power
supply more dependable and thus improved its competitive
position.

(¢) (d) (e) (f) The Deparimont does noc contendl
that "activities under the license" include the activities of

cant,

o

w

-
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59. (a) (b) The bepartment has conducted no studies as
to the nccessity for intecrconnecting the Oconee and McGuire
units with other entities. Applicant's own system, developed
through acouisition and merger as well as internal expansion,
may be sufficicontly large to sustain these units without
interconnection., MHowever, as late as 1959, Applicant's
representatives were claiming that one of the advantages of
CARVA Pool was that it made possible the installation of
larger size units. Whether Applicant, in the absence of the
CARVA Pool or other strong interconnection would have decided
tc build the units is uncertain. It seems likely that having
a certain market for the surplus power frem those units made

Applicant's projecticns of the cost of future bulk power

supply more dependable and thus improved its conmpetitive
position.
(c) (d) () (f) The Deparimeut does mot contend

that "aetrivities under the license'" include the activities of

other utilicies interconneccted with Applicant.



60. The Department has stated (Tr. 14) "if
the competitive advantage becomes so much greater because
of the addition of nuclear power that it is a new kind of
competitive advartage" then the additicn of nuclear power

plants may create a new situation inconsistent with the

antitrust laws.

- Ny gmg o

(d) 1If the Department states that the Oconee
and/or the McGuire units create a new situation, state the
significance for this Proceeding of the creation of a new
situation inconsistent with the antitrust laws rather than

the maintensnce of an existing situation.

ti?(d) Applicant mnay have made rate concessions to
its wholezale customers to prevent their self-generation.
dition of nuclear power and the present supply

in interest rat2 for REA cooperatives,
be neccessary.

and the cccnt change : .
market in 111,/thcse concessisans may no longer

66.(a) Define the terms "regional power exchange"
and "sub pool" as used in the Transcript at page 492.
(b) Describe and define the standards used to
determine whether a utility is a "regional power exchange"

or a "sub pool."
iz a morket vhere various

<l

66. (2) A power cxchange

: ¢ .3 cime A vy ansmission services
kinds of coordinating power and cnergy and transmis

s -t=d s .y
are bouzht and sold., A sub-pool is one portion of a power
s\‘_' - LR s
alpht be considered a small power exchange.

(b) Ceographic scepe is the primncipal standard

enchange; it

w-

used to differentiate a pouwer exchanze from a sub-pool.



69.(a) State whether EPIC as presently planned
will be "a regional power exchange market" or a "regional
power exchange," as defined in response to questicn 66(a).

(b) Describe "Yankee-Dixie." Such description
should state the date and circumstances of commencement of
activities by this project, list all participants and the
dates of their participation as set forth in the plans
and actual operations of the project, explain the legal
and technical relationship between participants, and state

specifically the sources of the Department's information.

69. (a) EPIC, Inc., might be a regional power exchange

market. ;
X .
(b) A description of Yaukee-Dixie, Inc., can
i : 2 n ¢ the
found in the documonts supplies to the Department by €
ound 1 locumor

, Applicant.



74.(a) Describe each activity engaged in by
Applicant an the basis of which the Department alleges
or will allege that a situation inconsistent with the
antitrust laws has been created or maintained. The
response should include, but not be limited to:

(1) the time period in which Applicant
engaged in such activity,

(2) the nature of the activity,

(3) the basis for its being deemed "in-
consistent with the policies of the antitrust
laws,"

(4) the statute or policy with which it is
alleged to be inconsistent.

(b) As to each activity specified in response
tc (a), state whether the Department claims or will claim
that the granting of the licenses applied fcr herein will
maintain a situation inconsistent with the antitrust laws.

(c) As to each activity identified in response
to (a), state whether the Department contends that Applicant
deliberately sought to create "a situation inconsistent
with the policies of the antitrust laws."

(d) As to each activity listed in response to

(a), to which the response to (c) was not "no," identify

and describe each incident or instance of conduct upon

which the Department relies in contending that Applicant
deliberately sought to create such a situation. As to
each incident or instance of conduct, the response should

include but not be limited to:



(1) the representative or representatives
of Applicant involved,

(2) other persons or entities involved,

(3) the specific subject matte- of the
incident or instance,

(4) the specific action or actions of
Applicant demonstrating this intent, the method
by which the action was taken and the date
or dates on which taken,

(5) a statement as to each action describing
how the action demonstrates the intent, 3nd

(6) the sources of the information on which
the Department relies in describing the incident

or instance.



74. The Department contends that the activities under
the Oconee and McGuire licenses will maintain--i.e., continue,
carry on, support, sustain, uphold, keep up-~and indeed exacer=-
bate an anticompetitive situaticn.

The activitiecs neccessarily include the integration

of 5000 megatwvatts of nuclecar power into Applicant's system
for marketing in the arca of the Piedmont Carolinas where
Applicant is located. That 5000 megauatﬁs of nuclear power--
supported by the tying of Applicant's system %nto the regional

power exchange--will be the checapest available power to serve

new and growing loods im 1677, Such a 5000 megawatt generation
addition is hardly insignificant--33 percent of Applicant's

total gencration capacity vhen installed, and an even groater

4

percentage of its baszload cépacity (i.2., genorating uanits
projected to operate nearly full time). Instsllation of the
alircady-applied~for Cctawba uvnits in 1979 and 1920 will
increase the percentage of Applicant's generating capacity
represented by nuclear units to 41 percent, and still further
installaticns of large-scale nucleasr gencration are anticipated

after Catavba.



The low=-cost, larse-unit, bascload nuclear powar
to be supplicd by the Cconce and MceCuire units will strengthen
and cxpand Applicant's system and the regional power exchenge
of which it is a part. This strengthening and expansion will
increase Applicant's future ability to install and obtain
low-ccst power from large units. Yet, concurrent with
Applicant's action of installing and planaing to operate the

Oconee and McCuire units to strengthen and expand its system
and the regional exchange and support its installation of the
Catawba units and further larée generating units, the Applicanf
continues to refuse reasonable access to the regional power
exchange by its potential competitors in the wholesale-for-
esale firm-power market. It thus forecloses them from
applying for licenses to install their own large, low-cost,
baseload nuclear seneration--and from obtaining the benefits
of the nuclear technology developed by the Federal government--
and it denies them the low-cost power they will nced to compete
with Applicent's Cconee and McGuire power in supplying the
rapidly growing clectric reouirements of the Piedmont Carolincs
and to support their own subsequent compztitive installations
of large generating units. Construction and oparation of the
Oconee and MeGuire units and marke of the power from those
units through integration iato Applicunt's syztem and the
regional povrer cuchange demonstrably furthers Applicant's
monopolizaticn of the whoi.icle~for-vescle fivm-power marlote--
thus maintaining ond exacerbating a situation clearly inconsis-

tent with the antitrust lavs,



74.(a) Describe each activity engaged in by
Applicant on the basis of which the Department alleges
or will allege that a situation inconsistent with the
antitrust laws has been created or maintained. The
response should include, but not be limited to:

(i) the time period in which Applicant
engaged in such activity,

(2) the nature cf the activity,

(3) the basis for its being deemed "in-
consistent with the policies of the antitrust
laws ,"

(4) the statute or policy with which it is
alleged to be inccnsistent.

(b) As to each activity specified in response
to (a), state whether the Department claims or will claim
that the granting of the licenses applied for herein will
maintain a situation inconsistent with the antitrust laws.

(¢) As to each activity identified in response
to (a), state whether the Department contends that Applicant
deliberately sought to create "a situation inconsistent
with the pclicies of the antitrust laws."

(d) As to each activity listed in response to
(a) , to which the response to (c) was not "no," identify

and describe each incident or instance of conduct upon

which the Department relies in contending that Applicant
deliberately sought to create such a situation. As to
each incident or instance of conduct, the response should

include but not be limited to:






11. Provide all documents referring to or relating
to each of the contracts, rate schedule provisions or rates
identified in response to guestions 8, 9 or 10, or to any
generating facility identified in response to questions 9(e)

and 10(b).

e Intervenors are constrainzd to shject to this iiten unless some
reasunauia laitation of ils breadch can be impused. The rersensas to

{ A B % Al paatie wikalne
tes 8 = 10 neccssarily includa veference to all of Anplicant’s wholesale

and retail industrial and large goneral service ratos over the past 14 years.

of these would constituca a

5

1 documanis refarring to or ralating to" eac
massive quantily of material, much of it unrelated tc the riore or less
specific issues raised in Items 8, 9, and 10. So far as the documents wa
have rafurred to spoci.ically are concarnad, vaéy of then are containad in
Rpplicant's dogument preduction and are so cited. The others are Applicant's
own rate : .nedules and wholesala power contracts, which are presumably still
in its possession. Copies of cited parts of the motion in FPC Decket

No. E-7720, referred to in the responsa to Item 8(b), will be furnished,

if required, althcugh as stated above t%is document should b2 i{n Apgplicant's
possession. Otherwisa, the Item is objected. to as unreasgnab1y burdenscme

and overtroad.



21. Counsel for the Intervenors has contended that
Applicant has facilitated Yadkin Incorporated's "access to
. + . things very advantageous to it." (Tr. 431-433). Identify
and describe each transaction, arrangement or term (such as
the sale of off-peak power or the sale of dump power) between
Yadkin, Inc. and Applicant to which Intervenors statement
refers. As to each transaction, arrangement or term, the
response should include, but not be limited to:

(a) The name or title and date of each agreement
in effect at any time since January 1, 1960, and the specific
provision or provisions of each agreement that reflects the
transaction, arrangement or term involved;

(b) A statement describing eaca factor considered
in determining that the transaction, arrangement or term is
relevant to this proceeding, and

(¢) A description of all incidents, if any, relating
tc the transaction, arrangement or term which affect the
relevance of such transaction, arrangement or term to this

=3/
proceeding.

5/ As to each incident, the descripticn should include, but

rin noct be limited to, (l) the representative or representa-
tives of each entity involved, (2) the specific action or
actions of each entity that affect the pertinence of the
aspect to the proceeding, the method employed in each
action and the date of each action, (3) as to each action
listed in response to (2), a statement describing each
factor considered in determining the action as it affects
the pertinence of the aspect to this proceeding, and (4)
the sources used by the Intervenors in describing the
incident.



2. Applicaol's arrapgaeents wiih Yadkin are conjainad in Applicent'sy
FPC Rale Schedule Ho. 11, 2/ Me refer in pacticuler L9 Scrvice Schixduics A,

B, and C aktached thereto, which previde respactively for Et:r.‘;:'f;’n.!nc:y Service,
Surplus and Dump Lrargy, and a group of scrvices including Maintonance Power

and En2irgy, Off-paak Pouwer and fnergy, and Iniormitteat Power and Ererg:.

Thesa arrangements arz relevant to the present proce. ling bacause they exennlify
the kind of coordinating arrangements which Applicant has withheld from othar
systcems, and in particular from those systems which compate with it (as Yedkin,
being a generating subsidiary o. ALCOA, does not).

We may note that the arrangements between Applicant and Yadkin have
racently been mada the subject of a rate proceeding at the FPC. Ve understand
that the change involved is the addifion of a 15 mw firm capacity commitment
in addition to the cther services offeréd tu Yadkin. FPC Ordar, Docket No.

E-8082, issued 1 June 1973, page 1. Intervencrs have not furthar studied

the mattars includad in that FPC docket.

*/Twte that this 15 e nunoer assigned by the FPC; this rate schaduic is
not tha sama as fpplicanc's "Rate Schedule 117, whica is for wiolesale
sorvice to rurai clevtric cooprratives.



25.(a) State as to each ot the rollowing activitios
of Applicant whether the Intervenors will contend that the
activity was a sham attempt to influence government action, or
sham litigation:

(1) Duke's opposition to the 1952 appropria-
tion for the Southeastern Power Adminis-
tration.

(2) Opposition to the 1953 appropriation for
the Southeastern Power Administration.

(3) Applicant's activities at any time re-
garding the Carter's Island-Trotter
Shoals Project on the Savannah River.

(4) Applicant's attempt to obtain regula-
to-v approval for its acquisition of
the Nantahala Power & Light Company.

(5) Applicant's efforts to dissuade North
Carolina municipalities from partici-
pation in EPIC.

(6) Applicant's submission of an applica-
tion for a license for a hydroelectric
project on the Green River (FPC Project
No. 2563) and oppesition to the appli-
cation for a hydroelectric project
submitted by EPIC (FPC Project No.
2700).

(7) Applicant's statements (e.g., testimony
of Carl Horn, Esg. before the North
Carolina Utilities Commission, Inter-
venor's Exhibi%t 14 to the Initial State-
ment; "Bond Prospectus, dated August 5,
1970," Intervenor's Exhibit 15 to the
Initial Statement) anticipating the
likelihoocd of Duke litigation regarding
EPIC.

(8) Purported statements by Applicant re-
garding anticipated litigation concern-
ing wholesale rates, made on June 22,
1967.

(9) Applicant's support in 1959 for terri-
torial limitations upcn the operation of
the Tennessee Valley Authority.

(b) As to each item listed in (a) for which the
response is "no", describe the significance for this proceed-
ing, if any, of the activities of Applicant described by the

item.



(c) To the extent the response to any item listed
in (a) is not "no," identify and describe each factor considered
in determining Applicant's activities with regard to that
item which constituted a sham.

(1) To the extent the factors include acticons
of Applicant, the response should include, but not
be limited to:

(i) the representative or representatives
of Applicant and any other entity involved in
the action;

(ii) the specific action or actions that
the Intervenors contend demonstrates the existence
of a sham, the method employed in each action,
and the date of each actioen;

(iii) as to each acticn listed in response
to (ii) a quotation of the precise words relied
upon as demonstrating the existence of a sham
or, if the Intervenors relied on an acccunt or
accounts that does not include a precise guotation,
the text of the account or accounts of the statement
relied upon; and

(iv) the specific sources the Intervenors
rely on in describing the statement.

(2) As to facts that are derived primarily
from ob,ective data about Applicant's operations,

the response should include, but not be limited to:



(i) a specification of each item of
data relied upon and the source from which it
is obtained; and

(ii) a statement outlining the analysis
by which it is concluded that the data demonstrate
the existence of a sham.

(d) State as to each of the activities cited in
the numbered clauses of subpart (a) of this question, whether
the Intervenors will contend that the activity was an attempt
by Applicant to deny access to others to the legislative or
adjudicatory process.

(e) If the response to (d) is not "no," identify
each action or representation by Applicant that it is con-
tended constitutes or evidences such attempt. As to each
action or representation which allegedly constitutes or evi-
dences such attemr%:

(1) state each element of thé action or
representation that constitutes or evidences

the attempt by Applicant to deny access to

others to the legislative or adjudicatory process,

(2) identify the source of the information
the Intervenors rely upon in making these ccnten-
tions, and

(3) produce all documents pertaining to

that action or representation and to the factual



basis for contending that it evidenced oriconsti-

tuted an attempt by Applicant to deny access to

others to the legislative or adjudicatory process.

'f) If the response to (&) is not "no," state
whether Applicant intended by its activities to deny access
to others to the legislative or adjudicatory process.

(g) If the response to (f) is not "no," state
which activities or what incidents the Intervenors contend

6/
demonstrate such intent.

_6/ As to each activity or incident, the response should in-
clude, but not be limited to, (1) the representative or
representatives of the entities involved, (2) the specific
actions taken by Applicant, the date or dates of each ac-
tion and the method employed, (3) the precise manner in
which the incident demonstrates the intent to deny access
to others to the legislative or adjudicatory process, and
(4) the specific sources from which the Intervenors ob-

tained their information.



25. (a), (b).
(1) and (2) These legislative activities may have been 2 "sham"
attciipt to influcnce governmzntel action undsrtaken “to cover'uhat is actually
nothing more than an attempt to lrtcrfh.e divectly with the business relaticn-

ships of a compatitor ard [to which] the application of the Sherman Act would

be justified." Eastern Railroad Prasidenis’ Conf. v. Moarr Motor Fimight, Inc.

365 U.S. 127, 124 {1951). They may also show the character and motivacion of
other actions of Applicant.

(3) Intervenors cannot presently determine whether this action
was a sham. ! | .

(4) Ne, but the atteﬁpt itself was anticonpetitive in design.

(5) VYes. These activities, in the first place, are not even

protected by the Nneer and Pennington déctrine.. Geo. R. Whitten Jr., Inc. v.

" 1.!. = &
raticvueos

‘10

guilders, Inc., 424 F.2d 25 (CA 1, 1970). Even if they were not

o AP
rugi

within the Paddock case, they would still, in Intervenors' vic., be within

the "sham" exception to MNoarr,
(6) Applicent's request for a license to construct a project on

the Creen River was not, to *he best of Intervenors' knowledg2, a sham. Its

oppasition to the EPIC application for a pre]ininary permit may have constituted

a sham. The Fedzral Powar Commission ruled (EP} »_Inc., Project Ho. 2700,
Order issued 31 Janvary 1972, page 4):

* * % inlervention in this procezding was cranted to Duke
Power Company.

The mateors raised in thz pct::.cn to intorvene relate
to ihe censtrur Lien ¢f tha props project and are approsriate
for consicoration in a pvﬂ:::d’ng or an application for licenze
and rol in g precodding For a pralininary pormit, the purposs
of wiich iu noicd sbove



(25 cont'd)

While the FPC's reojection of Applicant's arguments admittedly do~. not

eslablish that the intervention was a “sham" in the Moerr-Pemnincion sense,

it is one indicaticr that, taken together with certain of the arguments thenm-
"selves, such was Applicant's intenfion.

\7) The statements referred Lo do not themsalves constitut? a
‘sham® in tha sense of vexatious ard repetitive litigation, but they convey
the inteat and design of Applicant to pursue such litigation. Mr. Horn's
1970 staterant to the North Carclina Utilitic Commission was, howevar, a
direct approach™to a body which will eventually have to consicdar certificate
applications filed by EPIC and may constitute an attempt to influence that
oudy by announcing in advance a course of complete opposition to the project.
A1l of these statements ara2 ap;vcpriate'to shoﬁ the nature and intent of :
Applicant's other activities. |

(8) These statemenis may have been attempts to influence directly
the business ..cisions of its retail competitors, which in Intervenors' view
constitutes a "direct interference" in the Noerr sense. The statements in
question were made to a group of municipal officials including répresentatlves
of High Point, Lexington, and Shelby (Intervenors herein) and Statesville
(formerly an Intervener). In.ad iticn, these .-.atements show the intent and
naturc of other activitias of Amplicant (includinc °1 intent to engage in
vexatious and repatitive litigation and theraby den} Intervenors access to the
judicial and administrative proc..s).

(9) Intorvencrs are rot aware of any indication that Applicant's
support for the 1000 T\A legislation was a sham, and do not expect to make
this contenticn.

(c) Kattors discussed hereunder have tha same numhais as in (a)-(b),

ebove,



(75 cont'd)

(1)-(2) There ar  two competitive relationships invelved in the
spprosriations controvarsy respecting the 1952 and 1952 SCPA proposals:
(1) Applicant's ralationship with SEPA as a comoeting supplier of wholesale
firm poviar, and (2) Applicant's relationship with Greenwood County Electric
Power Cormission as a retail distributor of poser As regards the first,
Applicant's vice presicent, Mr. Cocke, told the Cormittee in the 1953 hearings
(Intervenors' Exhibit 3 to 1itial Prehzaring Statement, et 1542):

We faeal that SEPA's continued insistence on an apprepriation
for this and other transmissicn lines; its request for funds te
purchase firm stram-ganerated power for resaie, thus filling out
the irregular hydr. power produced by the Government hydrc2lectric
plants, and thereby depar* g, from the mere marketing of energy
produced at "avernment de¢ , intc the broad activity of engaging
in the busi. .s of purchasing and selling electricity as a business
enterpr;.z; and finally SEPA's efio  to star® ti: line to areenvcod
County in disragard of tha instructions fiom Congress with refarence
to use of tha 1952 apurcoriations for this line, 211 show a plain
intent on tha part of SEPA and the Interior Dzpartment to build
an electric - ansmissicn netwerk in the ssuthcastern pavt of the
United Statas and oparate a tax-fre2 Fedaral psower business in
com)etition with private taxpaying utilities.

As to the second relationship, Mr. Cocke in 1952 made the following statenant
(Exhibit 2 to Initial Prehe:zring Statement, at 1030):

Senator ELLENDER: How much further would you be affected
if they were to connect wit, the present facilities in Green-
woo'? You do not have any there now?

Mr. COCKE: We have some facilities there. Ve have got some
customers out thare in the immediate vicinity.

Senator FLLEICER: You are afraid by permitting the censtruc-
tion of this line it will furthar decrease your business in regard
to Clark Hill?
Mr. COCKE: It piobably would.
The Intervenors' beliel regarding the purpose of tiis oppositicn is
2leo confirmed by a statcaent in the Duks Power Magazine, which was the subject
of a part of the recent deposition of itr. J. P. Luzas, Applicant's Vice Presi-

dont for Public Affairs. A citation to the page and exhibit wmbor will bo



(25 cont'd)

furni-liod when Intervenors' copy of the transcript of this deposition is
delivered.

(3) Until complation of discovery, Intervenors cannot sbpp1y the
answer to this part. |

(5) Tha various municipalities' participation in EPIC is a business
relationship wi. which Applicant’s campaign was a direct interference. Both

EPIC and tha municipalities concerned are compatitors (one potential, tue

others existing) of Applicant in the whelesale and retail markets respectively.

As stated alave, Intervenors balieve the "sham" octrine to be inapplicable to
any event to th;se incidants. But Exhibits 10-12 to the Initial Prehearing
Statement are such direct interfersnces with the relationship referrced to
*hat, in the absence of such distinction, they would fall within the “sham"
exception, ’

(6) See tﬁe discussion of this item in part (a)-(b) above.

(8) The intent of thess statements appears to have been to dissuade
the municipalities concernes from contesting Applicant's rate level. This
was an attempt to control directly business decisions on the part of the
municipalities. This intent appears from the following portion of Exhibit 18
to the I tervenors' Initial Frehearing Statement:

Mr. Horne [sic] sa1d that the $200,000.00 budget considerad by the
cities was grossiy inadaquate for prosecuting a rate proceeding and
all subsequant « uxrt eppaals and that a rate proceeding would cost
the cities at 1+ st twice that amount, or $400,000.00. tr. Horne
predictaed that wrﬂccad.ngs at thairtzen administrative and judiciol
levels would be r(4J1:*i before f1n~1 decision in any rate complaint
proceedings inctituted by the citie He predicted that five to
seven years uuu‘d k2 consumad by th;,e proce=dings, and stated that
at the ccnclus.u. of all this tha original data would be obsolete
and the cities would b2 in the position of having to start all over
again factuzlly. H* said, to our bust recollection, "Duk2 ¢« noi
make any roduction in rates to municipalities, ond will fight as lorg
and hard as possivie."



(25 coal'd)

1he ¥r. Horne referrced to is Me. Carl loen, Jr., at that time Vice President
end Ganeral Counsel of Applicant. Other officers of Applicant who were present
arc identified in the Exhititl.

(d) Mone of thes2 incidents was itself an attemnt to deny access to
tha djudicatory process. Interverors are not clear as to what Applicant
m.-ans by "access * * * to the legislative * . process”, and request

clarificaticn thereof.



28. 1In the Initial Statement (pp. 6-7), it is
stated "Duke has . . imposed a price squeeze upon the muni-
cipal systems. . . "

(a) State the date on which the squeeze first arose.

(b) Identify each wholesale and retail industrial
rate schedule of Applicant in effect at any time since the
date indicated in response to (a) which establishes rates
which create or contribute to the squeeze Or which evidence an
intent to create a squeeze;

(¢) As to each rate identified in response to (b),
specify whather the said rate creates the squeeze, contributes
to the sgueeze, OF evidences an intent to create a sgueeze.

(d) As to each rate jdentified in response to
(b), state whether the Intervenors contend that such rate
is not justified by the principles of cost of service utility
rate making, stating where +the Intervenors 4o SO contend,
the basis for this claim.

(e) Unless no rate has been identified im response
to (c) as evidencing an intent to create a squeeze, describe
each incident relied upon as demonstrating an intent to impose
a price squeeze, including:

v1) the representative or representatives of

Applicant or any other entities involved;



(2) the specific customer or customers, if any,
involved;

(3) the specific action or actions evidencing
an intent to impose a price squeeze, the date of
each action and the method employed;

(4) as to each action listed in response to (3),;
a quotation of the precise words used by the repre-
sentatives of Applicant that evidence an intent to
impose a price squeeze Or, if the Intervenors are
relying on an account or accounts not including a pre-
cise qguotation, a quotation of the passage of each
account purportedly describing the conspiratorial
actions;

(5) as to each action listed in response to (3),
a statement listing each factor considered in deter-
mining that the action evidenced an intent to impose
a price squeeze; and

(6) the specific sources upon which the Inter-
venors rely in describing the incident.
(£) For each rate identified in ra2sponse to (b) and

for each Intervenor:

(1) describe specifically the load character-
isties (including billing demand, load factor and
any other assumption used) of the smallest new

industrial customer from which the system would be



unable to obtain revenues sufficient to recover

the cost of power;

(2) describe the formula or methodology by
which the answer to (1) was determined;

(3) state whether the formula or methodology
described in response to (2) would be used con-
sistently for any size load in determining whether
revenues would exceed the cost of power;

(4) if the response to (3) is not "yes",
describe any changes in the formula or methodology
for varying load sizes, and state the lo~d size or
sizes to which each variation applies.

(g) Describe and define the standards by which one
can determine that margin over and above the cost of power
which is sufficient to recover all properly allocable costs
of serving a customer.

(h) Identify and describe all instances known to
the Intervencrs, or any of them, in which a wholesale customer
of Applicant has declined to serve a potential industrizl
customer or has been unable to serve an industrial customer
because of an insufficient margin between the rate it could
obtain and the cost of electricity obtained from Applicant.
As to each instance:

(1) name the wholesale customer unable or
unwilling to serve and the potential industrial

customer involved,



(2) state the date on which service was
sought .. or first discussed with the potential
industrial customer,

(3) describe the anticipated maximum demand
and load factor of the potential industrial cus-
tomer,

(4) list each factor known to the Intervenors
to have been considered by .ither the wholesale
customer or the pcotential industrial customer in
determining who the retail supplier should be,

(5) identify the sources of the Intervenors'
information relied upon in describing each instance,
and

(6) produce all documents pertaining to each

instance.

- - - - N . - - > - . . .. . - - .



238. (a) Intervenors bzliceve that the squasze has existed at 1 it
since 1 January 12€0.

(b), (c) The wholes:le rate to municipal customers, generally
identified as Rate Schedule 10, and the retail industrial rate (Rate 1) and
the iarge genara) service rate (Rate GA) in effect in North Caralina, are
those which create, contributes to, and evidence intent to create, a price
squeaze, */

(d) This subitem iy ambiguous, in that it assuires the existencs
of only one set of cost of service ratemaking principles, wrich are not
- further defined., Unless Applicant will state with mere particularity the
principles it is iere invoking, Int. -venors will object to the questicn.
There is, however, one respect in which the re!ationshiﬁ batween Applicant's
wholesaie and ratail rates is indefensibie under any set of ratemiking
principles with which Intervenors are acquainted. That is the fact that no
fuel adjustment clause has been imposed on the retail class, whereas such a
clause was put into effect in Applicant's wholesale rate proceeding in FPC
Docket No. E-7720, and is still in effect.

(e) Pleaca refer to Item 8(c) for the details reguasted herein.

(f) So far as such studies and investigations have be 1 pe-formed,
they have been incorperat:d in ElectriCities' testimony and exhibits in the
severral FPC rate cas~s */, all of which material is é!ready in Applicant's

hands. Intervenors' expectation would be that the method there empicyed weuld

be used for any size lead.

°‘,';"‘--'1‘T.'_',':’,"—..’F,T—‘ S ) PrsE ey
/ and o Are LR peresny

jod A 5 designations of these rates. ile are ref:rring,
of course, tu the rales thumselvas throughout the peried in questian.

*/) FPC Dockets No. E-75.7, E-7720, and E-7994.
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(g) Sce previcus subitem.
(h) Collcction of information on this point is not yet completed.
He will furnish datails of any such instance as a supplemental response is

soon as they are available.

32. The Department of Justice has indicated thic
actions by the North Carolina Utilities Commission and the
South Carolina Public Service Commission may have been in
contravention of Federal law.'g/ Do the Intervenors agree with
this contention by the Department? If so, identify and describe
each action of either Commission that the Intervenors contend
contravenes Federal law. As to each action:

(a) Cite the docket number and the date of the final
decision or order in the said docket;

(b) Identify the parties, if any, to the proceeding

leading to the action;

_2/ Justice Reply Brief of July 24, 1972, p. 10.

(c) Specify (by precise citation, if possible)
the provisions cf the action that contravene Federal law,
and

(d) Cite the provision of Federal law contravened.
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JZ’GLSQ.(a) Except for th instances identified in re-
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sponse to interrogatory 35, state whether the Intervencrs con-
tend that Applicant has ever entered into, proposed or ;greed

to an agreement or understanding to allocate wholesale or re-
tail customers or to allocate the right to serve wholesale or
retail customers on a territorial basis. The response need

not include allccations which purport on their faée to bz pur-
suant to the North Carolina or South Carolina territorial assign-

mant laws.

;}b) If the answer to (a) is not "no", identify and
describe each agreasment or undarstanding or proposed agreemant
or understanding so allocating territory or customars on which
the Intervenors will rely in this proceeding.

(1) As to each allocation by formal agresmant

the respcnse shouléd inclu&e, but not be lirnited to:

o o . - oA RTIIW e B o

(ii) the othar entity or entities entering
into the agreement, or if not executed, contemplated

as entering into the agreement, and

- - £ Ay ‘.‘-
32 Intorveasrs Go not interprol the Departmant's brief as chargin]
b 4 nLorvy 'y W " ' Tl
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vorth Carolina and Sauth Carolina Comaissions nave
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3a V2.

in the Inteer

avoid confusionr.]

(a) VYes.
(L) (1)
(i)

[lote: This quastion acd the next wiere both n'l.lb“r(‘d "3o"

jatories as submitiad. We have renumbarad this question to

-

Beginning in July of 1952, Blue Ridge Electric Membership
Corporaticn attewpted to initiate a wholesale power supply
arrangement with Appalachian Power Company. Applicant was
notified of this attempt and its Executive Vice President

wrote to Appalachian stating, inter aiia:

~

. This is cne of tha largest ccoperatives in our area

and w2 have had good relationships throughout a

number ¢f ars. I ba2lieve it would help, whan ycu

reply to  is letter, to sugges. that they contact us

for the: urther power supply.
It is Intervencrs' understand1rﬂ that Appalachian and
Applicant arranged for Appalachian to make this sale for
Applicun.'s account. The documents illustrating this
transaction are numbers 80,394 through 80,409. See also
numbers 22,611 - 22,630.

This transaction antedated the Horth Carolina terri-
torial legislati:a of 1965.
With respact to a subdivision near the City of Altzmarle
(an Intervenor hércin and wholesale custemer of Applicant],
Appiicant's responsible officer recbmmended that the company
not assist Albazmarle in securing the subdivision in competi-
tion with Cerolina Powsr & Light Company. This reccrmendation
is contain~d in docusent number 16,185, and is elaboratad on
in tha ¢opositien of Yeney L. Cranford. (Transcript page
citation will be furnished when Intervenors receive their

copy of the transcript.)



(1i1) Li its uvholesale powar cenbracts with some of its custeiurs,
hopiicant inserted limitations on vesale vhich had the efiect
of ollacating retail custorers to it. Tiose limitations ara

3 ISC Qe i 3 Ao N -
discussed in 1tem b abuve,

(&)

(¢) ANl docemsats of vhich Intervanors are presantly awar2 that have 2

bearing on this iten ara from Applicant's document production and have been

cited above,
37. In the Answer of the Cities . . . to Applicant's
Motion for a Protective Order, dated July 30, 1973, (p. 2},
it is suggested that "Duke 1is willing to pay mcre than a rea-
sonable price for the facilities [of other suppliers of elec-
tricity] in order tc prevent their acgquisition by a consumer-

owned competitor. . . .

(a) State whether the Intervenors contend that Appli-
cant has paid more or offered to pay more +han a reasonable
price for the facilities of any other supplier of electricity,
and if it is sc contended, list each supplier for whose facil-
ities an excessive payment has been made or offered.

(b) As to each supplier of electricity which is
listed in response to (a), state:

(1) each objective or motive that Intervenors
contend prompted Applicant to pay more Or offer more
than a reasonable price for the facilities of the
supplier; and

(2) describe the factual basis for attributing
each cbject. e or motive to Applicant. To the extent

that this factual basis includes statements made by



Applicant, the response should include, but not be
limited to:

(i) the representative or representatives
of Applicant making the statement,

(ii) an identification of the specific docu-
ment in which the statement was made, or, in the
event that the statement was made orally, the occa-
sion on which the statement was made (including the
place and date of the statement and those to whom
the statement was made),

(iii) a quotation of the precise words
used by Applicant that demonstrated the objective
or motive, or in the ev>nt the Intervenors relied
upon an account or accounts which does not include
the precise words used, a guotation of the.account
or accounts upon which the Intervenors relied, and

(iv) the specific sources upon which the
Intervenors rely in describing the objective or
motive.

(¢) As to each supplier of electricity listed in
response to 'a), describe the formula or methodology by which
it was determined that the price paid or offered was more than

reasonable.
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i statoront waes wade in a discussion ¢f the pending

“
s
-~

proca taras for dispesal of Lhe elucliric and othar utility propartiz
ounod L3 the University of North Carolina at Chagal il fhnse Proccdures
have not, thus far, advanced sufficiantly for Iatervenors to delormine uhether
Applicant intends o offar mora than a raascnable price of the Chapal Hill
system. '

We may also note that, at Applicant's request, the discavery documa2nts
dealing with this transacticn have not be2en made available to Intervacors.

See Prehcaring Ocder 7, issued 9 August 1972, at pagz o.

38.(a) As to each market defined in response to
question 1, state whether the Intervenors contend that the
flow of resources is free of distortions despite the existence
of special financing assistance (such as low interest loans
or tax exempt status for interest paid on borrowings) avail-
able to some other electric entities or the complete or partial
tax exemption of those entities.

(b) As to each market defined in response
to question 1, state whether such distortions would result
from that special assistance and tax exemption, if the relief
sought by the Intervenors is granted.

(¢) If the answers to (a) and (b) are not "no,"
describe the distortions that arise and state their signi-
ficance for this proceeding. If it is contended that these
distortions have no significance for this proceeding, state

the basis for that conclusion.
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38, Talerveasrs balinys that the existence of “special Tinancing

)

assistance (such as loa intorast leans or tax exempl status fer intorast

paid on Sorrowings) * * ¥ or casplete or partial tax exciption™ s entiraly
irrelevent to thesa vrecendings. The existence of any such finweing and
tax “rrangaments i nai a dafenst to allegations of anticomgetitive conduct.
Given tha 1awful existenca and use of such financing mathods and iax
policies, Intervenors s22 ne reason to characterize the resulting ficw of
resources as "distortad”, but in any event, thay object to the entire item

o1 greunds cf relevency.

41. In the Initial Statement (pp. 5-6), Intervenors
state that an appropriate remedy would include "([rlequiring
Duke to treat intervenors, and any other entities which enter,
or propose to enter, the bulk power market, as coequals with
rightful access to all aspects of the wholesale power market."

(a) Define and describe the standards used to deter-
mine whether an entity is a "coequal". 1In addition to the

general description here sought, state specifically:

(2) whether "rightful access" to a dominant
generating facility or power pool can be provided
through a fair wholesale rate; if not, wh' not.

(b) Define what is meant by the term "rightful

access".



&1, (e) I ceneral, access to the wholesale power mariet &s @

coeuval impiies euzess to the regional power exchange market end to the

vholesale firm pouor wmarket as a seller. It inclules participaticon in all

o

existing pooling and coordination ar.ingements on the sane terms as the
existing members, and implies such reasoncble expansion or alteration of the

structure of such arrangsments as may be neccssary.

(2) This subitem cannot be answered unless Applicant will define
more precisely what is meant by a "fair" wholesalé rate.
Interverors will object to it unless it is so recated.

(b) Rightful access is that access which is enjoyed by a party
having ccequ .. status.
() Intervencrs believe that any other degree of access woulc

constitute, prima facie, a situaticn inconsistent with “he antitrust laws.

[t is axiematic thai where competition exists, as Intcrvenurs Lelieve that

it deos in the whalesale power markets, the competitors should start fren a
pesition of egquality. The palicy of the antitrust laws is to prosole this

jdoal sitvation oy preventing artificial restraints inposed by one cempatitor

on anuetner,



(d) (:) (f) ’- J - -
- y vV l“"’ nolicy g )\ ,‘ ] 4 1 I 12 i J
i ‘ pu]l\. 0 p. 1i1€at -y S 107 0 i" & nJ t

. . unc fOn '.lil.h

others, ap;
» @ppears to have pee
0 have peen to excluda a :
.42 any and all pubdli
PR ali pudlicly cuned peu
on from the CARVA Po ¢ . " QG pluer
. A Pool. This policy is discussed fully with ci
ocuments 7” tj'x"i‘ Fesaans . r .y Ve ILQL‘OPS
B SISt O Itcm 5].
The praiti
1tion stated by M
a y Mr. Hicks, a i
| n office of A i
o | » of Applicant, wi
e . s W th respBCO-
e ..]a.”' - b
o i EPIC (see response to Item 19) also ran!
B anks as a
—~ 9 LO a DOs i C
. pogl, since such access is imsossi it
e npossible without inter-
.

LY Ny ,.-.lle lt Se- - g - ‘

p‘ . sd “ ( = .
\ » S t s c e b

»lr‘ \lltu VCe g
|"\terl o-"‘. ’ﬁg,l A ¢+~ S) ]nc‘]d..a' n‘f‘ e “\l I f C s ]n cr istﬂ']t O ‘q
2 R I = ~a S den a S O ac es C s
i »e! £ I e - . -~ ‘l‘ \

the antitrust laws.

it 1is stated "Petitioners'

in the Joint petition,
1 energy at retail rate
t on their Oppor-~

2.
s gompetitive

ability to cffer electrica
. . 18 4 e e dependen

with those of Duke .
nuclear elec-

[egual] access £O . o o

tunity to enjoy -

tric qeneration." (p. 5)

ine and describe the siandards used in deter-<

(b) Def
In addition to the gen

“equal access." eral
state specitically:
s to nuclear electric

mining what is
ript.on nere sought,

(2) whether equal acces
ided through 2 fair wh

desc
generaticn can be prov ole-

sale rate;

v



52, ia) huclear generaticn is now the lowest cost mathod of pcwer
gencsration available for new constructicn. Applicant is heavily cermitted
to a program of nuclear generation, as its liceese applicaticns for the
Oconee, McGuire, ond Catewba Plants demonstrate. Intervenors must sell
electricity at retail in compatition with Applicant, and cannot, obvicusly,
succeed in doing so.if the cost of electricity to them is higher than the
(internal) cost of electricity to Applicant's distribution systems. As
more nuclear capacity is“added to the Duke system, this situation becomes
increasingly exigent.

With respect to the Oconee and McGuire Plants in particular, the
exceptionally low costs projected for tham add still more to Applicant's
competitive advéntage.

(b) In the pleading quoted from by Applicant in this inter-
rogatory, Intervenors described their proposal to own a “"fair share" of the
plants in guestion as an arrangement whareby they would purchase fr 1
Appiicant a share of the ownership and capacity of the p]ant;. and

* * *acquire, by purchase, construction, lease, contract

or otherwise, any and all reascnably required or appropriate

subsidiary or additional facilities so as, fully and fairly,

to integrate themselves and their fair share of these facili-

ties into the electric gensration here involved.

(Joint Petition, page 5.) The fair share referred to is z share bearing

the same proportion to the Intervenors' total load as the licensed facilities
bear to Applicant's total load. - Intervenors would bear the fu]} investment
cost of their share. This arrangement, tcgether with ancillary arrangements
as described in Part VI of the Intervencrs' Initial Prenhearing Statement
{pages 13 et s2q.) would constituté "equal access" in the present context.

(1) This subitem appears to refer not to "equal access” to the plents
sc-"#ically here in issue, but to power pools generally. The ansuer is

6. .ingly, the sama as in Item 41{z2)(1).



61. (a) The structure and opuration of the ¢lectric industry in
tha Curolinas prior to 1 January 1950 is relevent, in Intervenors' view,
oaly insefar as it sheds 14, &t on the structure existing as of that date.
[ntorvenors ¢o not ¢ ect to present cvidence on or inquire into the pre-
19060 -attars described in this item.

(b) Intervenors object to this part of Item 6 as overbroad
and unr2asonably burdenscme. The demand for a1l documents, without
limitation to any particular utility or utilities and apparently withcut
any limitation as to time, bearing on the stfuctura.or operation of the
industry in the~Car01inas is precisely tha sort of cwecping requast vhich
is inappropriate ot this stage of discovery.

63. Provide all documents in the possession of any
cf the Intervenors regarding:

\a) The sale or possible sale of the facilities of
any Intervenor's or other municipal or cocperative electric
systen or any substantial portion thereof to any other electric
entity, including any documents pertaining to the possible dis-
continuance of electric operation by any Intervenor or other
municipal or cooperative electric system;

(b) The acquisition of electric facilities by any
Intervenor or other municipal or cooperative electric system
from Applicant or any other investor ownea utility;

(¢) (i) The intent with which rate levels or design
were initiated or maintained by a wholesale customer of Appli~-
cant or (ii) the contemplated affect of such rate level or
design, and

(d) Electric service franchises for service at retail

and any applications, renewals or terminations thereof.



63. This item is objccte_d to on the grounds sta;gd under Item GO.
in adlition, we :.my paint out that the scop2 of this it;m is particularly, and
irrelevantly, broad: It calls for “all documents * * * n.-garding"' sales or
acquisiticns of facilities by any municipal b_r cqoperative system to or from

any other system.



