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' " BROCEEDINGS
‘ 2% CHAIRMAN BENNETT: Will YOou come to order, please?
3? Ladies and gentlemen, we are here today in a
4{ second prehearing conference in the matter or Duke Power
5§ Company, Docket Nos "269A, 270A, 287a, 369A, and 370A.
o Cur prine purpose in this conference is to resolve
7\ the problems of aiscovery raised by objection by the Applicant
8 to the joint request and to the Inter.enors to the Applicant's
9!l request.
10 We also want to discuss further scheduling and
11} briefly the moticn for additional time which I have not yet
: 2| received but which 1 understand was served yesterday. W;
13| appreciate very much the effort which has been madée and was
14§ for the most Part successful to resolve differences and to make
15) an accommodation and we are very happy to have the careful
16| briefs which have been prepared and which we have considered.
17 We have considered the response filed by the
18! Applicant with its motion for leave to file it, ana it may
19| be filed.
20 Have there been any other practical adjustments
21| made by the parties since the briefs were filed?
22 MR. LECKIE: vYes, Mr. Chairman.
23 I am David Leckie of the Department of Justice.
24 The Department of Justice wishes to withdraw its
.~."';; reéquest for tax returns. That is item 7 of the objections.
- i




CHATIRMAN BENNETT: Right. I take it to be o
icn tc the withdrawal on the Applicant's part?
MR. AVERY: NO, sir.
MR. LECKIE: We believe it would be possible to
the Infcrmation from other sources including
interrocatories.
CHAIRMAN BENNETT: It would seem to me,if I
remexber the practice in the Justice Department, that the
Attorney Gereral by statute requests the Secretary of the

Treasury to supply tax returns. That is the manner in which

it is dene and any other manner of doing it is subject to

some ques.icn as I found out in United States against Aloca

a great many years ago.

MR. LECKIE: Yes, sir.

CHAIRMAN BENNETT: 1Is there any other practical
adjustment?

Thank you very much, gentlemen. We appreciate it.

t is our purpose today to make a further effort at

practical accommodation so that the need for information will
again be considered and the ability and willingness to
respond will :jain be candor. We do this because as 1 have
said before we regard this matter of discovery as primarily a
practical matter of weighing the need for information against
the reason for its nonproduction.

Now there are certain reasons over which we have no
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control, of course. To that end we would like to hear argument
on each of the objections separately starting with Applicant's
stated objections to the joint reqguest.

Reversing the normal method of having the moving
party speak first, we believe it is more practical to have

the party seeking the information first state as to each

£ the other parties' objections precisely what data is

required and why it is deemed relevant and necessary. Then
on each objection we will hear from the objecting party.

First, whether he was willing to supply the
information desired as amended by the statement just made;
and, if not, what he can do practically to satisfy the
needa for information or why he refuses to do so.

After each point is discussed the Board wiil
recess and either then determine the question or.indicate
that it will reserve decision. Rach party is asked to limit
his statement to five minutes.

The joint requesters will be treated as a party
and the Applicant as a party in the case of the joint request.

The second phase of *the argument will deal with
the Intrrvevenors' objections to the Applicant's demands.

We will adopt the same procedure. |

The Applicant will indicate what it needs and why

and the Intervenors will respond as to what they are willing

to give in response and, if nothing, why.

*

O
-

‘Ii‘




3l Reporwers,

10

n!
‘25
13
14
15
16
17
18
19
20
21

22

24
nc.

. 136

We will cza2l with each set of osjections in the
same manrer as the Arplicant's objections. Five minutes
to the Applicant, five minutes to the Interve.ors to respond.
Then the Board will recess to consider the particular objectiong
and make its announcenent.

Now am I clear as to what is desired?

MR. AVERY: Yes, Mr. Chairman.

I think the only question I have is on one of
the objections that we raised going to a number of items.

It might take a li“tle longer than five minutes.

CEAIRMAN EENNETT: Well, if we get into a situation
where you need more time,we are not going to be too sticky
about how much time you take. We would like you to limit
your time to the extent it is practical to do so and we
think that five minutes ought to be adequate and, if it is not,
if you let us know, we will try to accommodate you.

Mr. Brard, how do you feel about it; is that
satisfactory?

MR. BRAND: Your Honor, I am not clear as to the
timing for the Department of Justice as opposed to the Inter-
venors.

Will each of the Departmen* of Justice and
Intervenors have tine?

CHAIRMAMN EENNETT: You have one five-minute time;

if you need more, of course I will give it to you. But I
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would like you to confine ycurself tc that if it is possible.
Now certainly these reguests I assume are requests

that are made by reason of the request of the Interevenors

and others of then ;;e macde by reason of the desire of the

Antitrust Division. So I wculd think that it would be

desirable if you accommcdated that by letting the party

who is really interested in the infromation speak and you may

speak, too, or they may let you do the whole bit.

MR. BRAND: But there are several items in which

both the Intervenors and tnhe Department have expressed an

interest. So we will have to have 'a practical method of
accommodating that. .

CHAIRMAN BIIUNETT: Lo the best you can, and again
this five minutes is not a matter of do or die but,
if we can, - confine yourself to a short space. Remember
we want you to focus on exactly what you need and exactly why
ycu need it.

MR. BRAND: Yes, your Hcnor.

CHAIRMAN BENNETT: So if you speak on this first
objection which has to do with the indexes first.

MR. BRAND: Yes, your Honor, Mr. Leckie will argue
for the Department.

CHAIRMAN BENNETT: Fine.

MR. AVERY: Mr. Chairman, cne matter I should

raise at this point, there was ar introductory section to the
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Justice Department's answer to our objections in which a
rather more sweeping pcint was mace. It was not confined to
the particular category of documents.

CEAIRMAN BEZNNETT: I am trying to nail that down,
Mr. Avery. I would like to make sure that we nail down just
exactly what is wanted with respect to each objection and
then we will give you an opportunity to respond as to why
you won't give them what is really needed.

MR. TUBRIDY: Wwhat document did you mention, Mr.
Avery?

MR. AVERY: The Justice Department's answer to
our objections and in the introductory section in that answer
the Justice Department raised the claim that it had a broad
inquisitorial power that should not be judged by the standards.
set out in the rules.

CAEAIRMAN :ESNETT: I think that we will confine
ourselves to the particulars rather than generalization, Mr.
Avery, and if the Departments wants to get into that, we will
deal with that at some other time. But right now, what
precisely do you want with respect to indices, and why do
you need it? '

MR. LECKIE: May it please the Board, we would like
a general description cf Applicant's filing system. I say
"general,” I guess I =¢an-a little more detailed than that.

A description showing what kind of files Applicant keeps, how
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. I it segregates its files, what offices keep what particular

2} kinds of files.
@ 3 We are asking for this information to assist us in .
4| fixing the discovery in the second phase of discovery with mch
5| more particularity and specificity as the Board has directed.
&l We believe --
7 CHAIRMAN BENNETT: Just what do you want? Do you
8| want a list of the file names or what do you want?
9 MR. LECKIE: We certainly don't want a list of all
10| the index cards in the Applicant's law library, for example.

11| We want more than a general description, however.

‘ 12 ‘ CHAIRMAN BENNETT: Wwhy don't you take a depos.ition
13|| of somebody who runs the files? 1Isn't that what you really
14§ want?
15 MR. LECKIE: We do that, your Heonor; we ask that

16! Applicant handie this through the document request procedure,
17| however.

18 CHAIRMAN BENNETT: Do you suppose they have a

191 Gocument like that?

20 MR. LECKIE: We are not certain if they have a

21| document specifically or documents specifically aescribing

.. 72 the filing system. Applicant's counsel didn't choose to
23l discuss that further with us as to the possibilities of what
. 24| documents might pe available or as to the possibility of

T e, 35 | handling it.
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CHAIRMAN BENNETT: and ycu need it, you say, for
the purpose of securing additizcnal discovery, is that it?

MR. LECKIE: To focus the discovery in the second
phase, yes, sir. We don't believe that to merely ask i. an

interrogatory where the particuzlar document we received the

6l first time come from will satisfy our reguirements. It will

7! help us with regard to that particular document but we

8!, feel we shouli have an overview of tlhe entire system so that

9! we can determire perhaps where a document rearch didn't

10! cover a particulare file that aight De relevant.

il MR. FARMAKIDES: ixcuse me, when you say "entire
’ 12! system,” what do you mean? Do you mean the reference system,

13! the technical reference system? I am not sure I understand.

14 ' MR. LECKIE: No, your Homor, the electric power

15 system of Applicant, its business files.

16 HR..FARMAKIDES: Ezsine.s files. You are talkiIng

17¢ about its business system.

18 MR. LECKIE: Yes, your Honor, and we made this

198 clear to Applicant in our discussion with them. We are not

20! concerned with the --

21 CHAIRMAN BENNETT: We are trying to make an
’ 22 { accommodation. Maybe they cana give you something, I don't know

23! Maybe they can't. Maybe they have nothing like that. So

. 24! we will find that out.

ederal Reporters, Inc. |
251 What I want to do is nail you to the mast as to
R
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exactly what you want.

Now what you say is I want scmethiug that tells me
how you put things in files; is that right?

MR. LECKIE: Yes, sir.

CHAIRMAN BENNETT: Now, you say you think there
may be a paper like this; you don't know?

MR. LECKIE: We don't know.

CHAIRMAN BENNETT: Or there may be a series of
papers.

How far back do you want to go? Do you want the
situation as it exists today or as .t existed over the last
10 years and the various changes?

MR. LECKIE: We ask for the situation as it exists
today and that would satisfy us.

CHAIRMAN BENNETT: As it exists today.

MR. LSCKIE: Yes, sir. We are simply concerned
with getting an overview of the system so we can learn better
how the system is organi.ed and how the files are kept.

CHAIRMAN BENNETT:- You believe this situation will
lead you to evidence and you dr-'t believe it is evidence
itself.

MR. LECKIE: Certainly it is not evidence itself,
certainly it is not fishing for evidence because I con't see
what possible evidence we could get from file titles or

description of the system but we definitely believe it will
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‘ \i‘, lead us to relevant evidence.
' CHAI®MAN BENNETT: Mr. Avery, I wcuald like to hear

3} from you now unless we have other questicas.

4 MR. AVERY: I think I will stand up here, if I may.
5! CHAIRMAN BEMNETT: Fine.
6 MR. AVERY: Mr. Chairman, first of all, I have %*a=

7| feelinjy we are being met with shifting gr mé here.

8 CHAIRMAN BENNETT: That is exactly what I had

9| hoped to develop today, that we had hit a shifting ground

10/ and we could make a decision as to the shifted ground on

p——

11| both sides. Because what we want to do is to make a practical
12}| sclution here, 'ir. Avery, these things are no* matters of

13|| great technical value or great technical importance or a

14} situation where the latest decision of the Supreme Court

15/ really is an important matter.

16 The thing is how practically can we get evidence

17|| necessary or inforwmation that is necessary. They have said well,

18| we want to know how you put things in files.

19 Now, maybe there is no such thing. I don't know

20! that.

21 In the Justice Department yo'1 may recall we hed a
‘ 22| fairly detailed manner in which things went in particular

23! places and I think they had something called a Dewey Decimal
. 24| System and so forth. Maybe even something like that is

p ~ Federal Reporters, Inc. ,
25| available, maybe not. Maybe it is in a document, maybe
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sonebody has to testify on deposition. But that is what we
vant to find out from you, how practically can vou meet this
need which they say they have to find out where things go

ir the files so that in the second go-around if there is to be
a second go-around, they can direct your attention to a
particular placc that they want you to see where there is
information, if there is information, of the character which
they desire. How much can you do by way of satisfying the
need for the information practically?

MR. AVERY: Well, fiist of all, I think you have to
think this problenm in terms of what they are entitled to find
out.

CHAIRMAN BENNETT: That is exactly what I am trying
to go into.

First if you say we are not going to give them
enything, all right, I will listen to you.

MR. AVERY: I am not going to say that.

CHAIRMAN BENNETT: What I would like to have you
do first is to see if there is any practical accommodation
which we can arrive at. They have now told you they don't
want every piece of paper that deals with the filing system,
all they want to know is how your files today are organized
SO they can direct their further questions to particular
plactes so that you won't have to look all over the map to

try and find what they now seek. That sounds fairly practical.
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MR. AVERY: I would like to get a firmer grasp

and perhaps inguire through you of ™r. Leckie if what he

list of the title con every file foléer in the company's
files which is what we were asked for in the discussions
where we tried to settle this matter out?

Tt sounds to me like that could still be embraced
within what they are now describing. If it is, we have a
problem with it.

I would like to know whether we are s.ill talking
about whether how things are put in files includes a list '
of every single f£ile folder title.

CHAIRMAN BENNETT: How many thousands of file
foléders do ycu have?

MR. AVERY: Many, many thousands. Let's see.
Maybe 50,000.

CEAIRMAN BENNETT: Al richt.

Mr. leckie, what do you want? [o you want 50,000
names?

MR. LECXIE: If Applicant has prepared a list
including his 50,000 file titles, we would be happy to have
that. If not --

CHAIRMAN BENNETT: What co you want 50,000 titles
for? You couldn't possibly make any use of it.

MR. LECXIE: But if Applicant has such a list in
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t at amount of detail, that would certainly be sufficient.

CHAIRMAN BENNETT: One of the real protlems in
these cases is the amount of detailed infermation which is bein
processed here, which is holding up the proceedings.

Now, isn't there scme practical way yon can limit
this? You don't want 50,000 titles, that is ridiculous.

MR. AVERY: Moreover, Mr. Chairman, I don't think
they are entitled to it and I want to press that point.

CHAIRMAN BENNETT: Let's go this way, let me talk
him out of it, if I can.

MR. LECKIE: We presume they don't have a list of
that sort. -

CHAIPMAN BENNETT: They undoubtedly have file
folders, but I wouldn't order thers to produce 50,000 foclders,
that wouldn't make sense.

MR. LECKIE: Prior to our discussions prior to
coming here we didn't go that far.

CHAIRMAN BENNETT: Apparently they thfuglg you
did and I thought you did. So let's find out what you really
do want. What you want is some €escription which cells you
where, i. there is one, which indicates where they put these
things. In other words, some things go in individual files,
scme go to policy files, some go to legal files, some things
go to other places; is that what you want? |

MR. LECKIE: That is correct, your Honor.
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CHALRMAN BENNETT: 1Is there such a thing, Mr.
Avery?

MR. AVERY: Essentially there is a central file and |
certain official documents go into the central files,
that is, official copies of contracts or something like that.
But much of the material, however, is filed in accordance with
the -- by the secretary of the individual division.

CHAIRMAN BENNETT: In other words, each one of the
officials may keep his own file.

MR. AVERY: Exactly but there are also central
files in wh.ch -- I am sure you understand that.

CHAIRMAM BENNETT: You are not interested in Anythin.
but the central files, are you? Or are you?

MR. LECKIE: Your Honor, we are interested in o
central files and we would be interested in the files of the
top corporate cfficers.

CHAIRMAN BENNETT: Now who are they you are talking
about?

MR. LECKIE: The top officers are the president of
the company and the execuv%ive vice president and particularly
of the chief of the power planning section.

CHAIRMAN BENNETT: Chief of the what?

MR. LECKIE: Power planning section.

CHAIRMAN BENNETT: Each one of these has a sepa?ate

filing system all its own and the secretary keeps it?
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MR. AVERY: TLat is my understanding, Mr. Chairman.

CHAIRMAN BENNETT: 1Is it reduced to writing or is
it someti.ing the secretary works out ad hoc?

MR. AVERY: I suspect it is close to the latter.

I believe there may be a document which describes which goes
in the central files but as far as what goes on in the man's
office as far as filing, I don't btelieve it is formalized into
a document.

CHAIRMAN BENNETT: So what you would have to do is
get the secretary of each of these persons on the stand and
ask how she did it.

MR. AVERY: That is right. I am not sure they
are entitled to it, I am not sure it is germane. I haven't
heard then say anything as to why it would be useful infor-
mation.

CHAIRMAN BENNETT: The reason they say it is useful
information -- I have to take them at their word -- they think
this may help in the second request whic® is contemplated.

I think it was contemplated by both parties at the original
prehearing conference. There could be two of these requests.

MR. AVERY: They said that for the first time this
morning. In their answer they said they wanted to know
the source of the documents they did get in their brief. We
pointed out in our reply that that wasn't much of a reason.

Now they have a new reason and I don't think it is
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much of 2 reason.

CHAIRMAN BENNETT: It may help them get evidence
ard to that extent there is something there.

What can you give them practically that will help?
Can you give them this general memorandum that shows where
things go in the general file without any real problem?

MR. AVERY: Well, I have not seen it myself. I
would have to look at it before I could make a judgment on
it. We would certainly be glad to consider that as a way
out.

CHATIRMAN BENNETT: Would that meet your problgm?

MR. LECKIE: Yes, it would, your Honor, and we
could go from there to depositions of the secretaries
presumably of the officials of the company.

CHAIRMAN BENNETT: You may have to do that, but is

it worthwhile, really?
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MR. LECKIE: We had thought in addition to
prepared documents, Applicant might be willing as part of his
request, to give us newly-propared summaries along this line,
summaries prepared specifically for us. In other words,
using the document process, in lieu of an interrogatory later
on or deposition,

CHAIRMAN BENNETT: You place a tremendous burcen
on the Applicant if you try to make him tell you all about
everything in all of these respects. Now, I think i€ there
is something that is already in existence that you want and
they are willing to give it to you, that is reasonable.

If it helps you, if it helps you find evidence in the next
go-around, fine. But just to go through and find out matters
of this character on the theory that maybe it might help
sometime is going a little far.

Now. do you want to say anything further on this?

MR. AVERY: I still think, your Honor, if we are
talking about some general description, I would be willing to
check and see whether there is such an animal in existence and
if there is -- assuming there is no other reason why it should
not be produced -- we would be happy to furnish it.

CHAIRMAN BENNETT: If there is a privileged
cormunication, of course, vou take that one out. -

MR. AVERY: Barring things like that, I would be

willing to do it.
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CHAIRMAN BENNETT: Right.

MR. AVERY: But I stil) resist, because I don't
think they are entitled to it, nor 2o I think it is useful --
in providing a document which lists every file folder that
the company has.

CHAIRMAN BENNETT: They cdon't want that now,
apparently. They have indicated this is general in nature.
We will recess now right here. Do you want to speak?

MR. STOVER: May we be heard, your Honor?

CHAIRMAN BENNETT: Yes.

MR. STOVER: We think it might be relevant, number
one, to establish,as the discovervy rules of this Commission
aliow, the location of certain documents if they are not in
the central files. The question naturally occurs, why are
they not there? Why are they in the files of the officers
instead of in the official files of the company?

CHAIRMAN BENNETT: You would have to ask somebody
rather than getting a general statement like this, though.

MR. STOVER: Yes, but we have been discussing the
question of deposing the secretaries of certain top officers
of the company in that respect.

The only other point I would like to maike, your
Honor, is that in addition to round two, if there is to be
one, I think that having at joing discoverer's disposal a file

index of description of some kind micht help to clear up some
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of the -~ ¢r narrow scze of the breadth, of some of th. first
round, The Applicant has cbjected later on in the document
which we are now workxing through to requests for all documents
in certain files which we have made.

CHAIRMAN BENNETT: Let's get into that a little
later. I have sorne very definite feslings on that one.

MR, STOVER: Thank *~., your EHonor.

MR. AVERY: Could I respond to that? Apparently,
now, if I understand Mr. Stover correctly, he is still
pressing the request for a description of every file folder.

I think for the reasons we laid out in our reply, and for the
reasons laid out in our original objecticns and for the
reasons laid out in some of the cases we cited, that type of
approach to discovery is improper and should not be permitted.
They should not be permitted to look at a mass of information
in order to pernaps find one or two things that might be
pertinent. I just wanted to refer you specifically to one of
the cases that w2 cited in our reply or in our object uns, the
Richland Wholesale Liguor case, and there a similar request
was under consideration. The request was for all the finan-
cial staterments and records of the company, cf the defendant
company.

The Court said --

CHAIRMAN EENNETT: Now, Mr. Avery, this is a

practical matter to be decided in each case.

2
hir

& PRem




MR. AVERY: Well, tre reason I press this, Mr.
Chairman, yes, a practical sclution, I am delighted to see us
pursuing that after he knew. Zut I think you have to think

about it in terms of the standards that govern discovery.

S

(V]

CHAIRMAN BENNETT: Yes.

= - <

o

MR. AVERY: 1If you say we are going to lcok for a

practical solution and put aside the standards that should

@© ~

govern, we nay find ourselves in difficulty at some later point]

0

I merely wanted to press the fact that there is a legal

—
o

standard which says you cannot get everything in the hope that
one cor two of those things might be helpful,.

CHATIRMAN BENNETT: 2nd I think the Commission, in
their Appendix H, is it -- or cae of them -- has ind.cated to
us that we are not to be engaged in a fishing expedition.

MR. AVERY: Right,

CHAIRMAN BENNETT: All right. Gentlemen, do you
want to recess now for five minutes?

(Recess.)

CHAIPMAN BENNETT: All right, gentlemen, we have
discussed this matter and we are going to limit the request
to such a general statement as there may be concerning the
location and method of filing. Now, one of the members of the

Board indicated to me that there had been some discussion

of inquisitorial powers that the Justice Department might

have. I don't think that woulé apply to the Intervenors, even
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if there were such a power, would it?

MR. TUBRIDY: There is a joint statement, but you
claim exceptional powers. Are they included in their powers,
is “his vyour position, Mr. Brand?

CHAIRMAN BENNETT: Mr. Leckie, let's stick with hinx,

MR. LECKIE: No, your Honor, we don't claim that
the Intervenors are included in any inquisitorial powers we may
have. Our powers are primarily prior to the notice of hearirg.
We merely cited the matter concerning irnquisitorial powers
to indicate that this type of proceeding is really a little
more Droadly-based than the average civil litigation where
you have a complaint filed and an answer and you proceed
from there.

We provide our advice to the Atomic Energy
Commission here; the Commission notices a hearing and then the
hearing proceeds without -y great specificity at that point.

Specificity is developed later.

CHAIRMAN BENNETT: We have to have some specificity

and that is why we are having the prehearing conference. We
will nail it down to the extent we can. If we start with an
amorphous mass of requests, we are just never going to get
through. I sat through 2 - two and a half year trials of anti-
trust proceedings and that is not going to happen here if

there is any way we can avoid it.

MR. LECKIE: Yes, sir.




MR, AVERY: Mr., Chairman, could I note, fcr the
record, of course, our disagreerent with the assertion of
inquisi ri wers in behalf of the Justice Department.

MR. TUBRIDY: I want to bring this out Eecause
Mr. Stover is backing up a reguest here and he saié he has
these bruad powers, Mr. Stover is supplementing what he has
said. I wou’ 1like to know the position of the Intervenors.

MR. AVERY: I think that is a good point to make.
Zven though they assert they cdon't have the.v, that power slops
over,

MR. TUERIDY: It seems inconsistent to ne.
is why I ask.

MR. AVERY: That's right. I want to direct
attention to the ruling of the Consumers Power Hearing
which rejected this claim.

CHAIRMAN BENNETT: Yes, I realize you don't accept
that claim.

MR. LECKIE: Mr. Chairman =-

CHAIRMAN BENNETT: Let's go into the next one. Let'r

not get into this generalized discussion until it becomrmes reall}

necessary to do =0. Let's get into the specifics now and see.
Now the next matter calls for political activity and legal

%; 23| activity and the charge seems to be that this would chill
mﬁ' 24|l the rights of the Applicant to take various acticns in accord-

Fedeial Reporters, Inc. |
» 25) ance with the theory that was acdopted by the Suprerme Court, I
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guess in the NAACP case. Now I would like to have from you,
Mr. Leckie, a statement of just exactly what you expect to
get, what do you want and why you think you need it. I would
like yoz to direct your attention there to the character of
activity in the Noerr case.

MR. LECKIE: Yes, Mr. Chairman.

CHAIRMAN BENNETT: Which was -~ shocked some of us,
put it that way.

MR. LPCKIE: Yes, Mr., Chairman. The Board has the
requirement to make a finding whether Applicant‘s activities
under the license for which it has applied will create or
maintain a situation inconsistunt with the antitrust laﬁs.
Essentially, the proceeding that we have here is analogous
to a Section 2 Sherman Act monopolization case in tarms of
what we believe must be considered for the Board to arrive
at its finding,

CHAIRMAN BENNETT: In other words, you say these
people have a natural mcnopoly and a legal monopoly to such
an extent, to an extent and then they have slopped over and
have tried tc get more encompassed in their monopoly thanr was
originally granted properly?

MR. LECKIE: That is why we are concerned of not
excluding merely on Applicant's own motion any political
activity and legal activity in which Applicant has been

engaged. We believe that the Board's firding must be based con




‘ 8mil 1| consideration of the total competitive ccntext of Applicant's
2, system, the Intervenors, anZ the other small systems in North
’ 3| ané South Carolina. We don't believe this can be done by
4] rerely looking at the circumstances where it is absolutely
5| certain that there is no governmental activity or no political
6| activity involved.
7 In other words, we are absolutely certain there is
8| a wvinlation oi the antitrust laws or a situation inconsistent
9| with the anti-trust laws if certain events have taken place.
10! We believe that the whole picture must be looked at.
11| As Appl cant has claimed,it is very, very much involved in
‘ 12| political activity on a day-to-day basis., It is inextricably
13| interwoven with everythinc else Applicant does. So merely to
14| -- to cdeny us discovery of anything that Applicant believes
15| concerns its political actiwvity without having --
16 CHAIRMAN BENNETT: How are we ever going to get it
17} into evidence, Mr. Leckie, uncder the Noerr decision?
18 MR. LECKIE: Your Eonor, in some cases, it may' not
19 | be gotten into evidence. We may not choose to get it in’»>

20| evidence.

21 CHAIRMAN BENNETT: Why do you believe you are
‘ 22| entitled to discovervy?

23 MR. LECKIE: We believe we are entitled to get the
‘ 24| picture of what we feel shoulé »e in evidence »r what matters

Ace —Federal Reportery, inc.
251 we should try to prove to the Board. We don't believe we sihoul
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presented on discovery with merely segrments of Applicant's

-

" | : 3
- actavity oecause Applicant chooses not to provice the rest.
) i When the time comes to put in evidence in this proceeding,
- ¥
4 then the cuestion will arise, is wliat wve are trying to put
| !
Su in probative for anvthing? It may rot be. We have, of
| ! -
i o course, Focotnote 3 in the United Mire Workers versus Penningtor Ed
=] i ;
‘ yd " : J b e Sy 8.
i decision, wihich says that although political activity may not =
o 8] be a violation of the antitrust laws, either standing alone or] b 4
F - "

s

~

f in conjunction other activity, it may be used as evidence of

v $
& b o
10§ rurpose and character cf other activity. We believe that is §1
I %
“ 1y very likely Rere. g
L l2h e sce -- lct me iry and draw a pict.ure -- we have b 3
‘3J CHAIRMAN EIXNETT: Scorebody put a newspaper article
i
“ “( here not having to do with this particular organization at
I iy
. |, : P 2lnn
Y 15§ all and which I thought was a little »it like bringing a bloocdy]

161 shirt into a courtroom where there was a jury.

17 MR. LECKIE: Your Honor, the newspaper articla
was included with regard to information concerning municipal
o 190 elections, activities of Applicant with regard to such

i 20| elections. Applicant suggested that it would provide --
7 i 21 assuming that this basic lL.=: ", Pennington objr - >n two is

. 22§ cdecided against it -- it succested it would provide informatior:

23| concerning municipal or other elections where on its face the
l

f -2 . .
24} raterial showed anti-competitive intent in participating in
Repor ey, Inc.

25| the electicn. That was a fall-back position of Applicant, as
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coposed tc the primary position it takes under cobjecticn two
to withhold all political information.

We were suggesting by putting in that newspaper
article that there was quite a bit of material that doesn't
necessarily on its face indicate political participation for
anti-competitive purposes.

CHAIRMAN BENNETT: Do you have any evidence or
any indication with respect to this Applicant that that is what
they are coing, or is this just out of the blue? You think
maybe somebody may be doing this?

MR. LECKIE: We know, your Honor, from our study
c{ electric systems in general, on our review of all of‘the
applicaticns for license under the Atomic Energy Act, that
this is a ncrmal procedure for a large electric system to
follow to attempt to prevent competition from, say, the
establishrment of a new municipal system, or the establishment
cf a new bulk pcwer system by a '.unicipality. We know that --

CHAIEMAN BENNETT: Then doesn't a person in the
utility business naturally -- and is selling to a municipality
-- have a right to go into the legislature and say, "Now,
look, we are selling this; we are doing a goocd job; why con't
you want to start a new system here?" 1Isn't that perfectly
legitimate activity?

MR. LECXIE: Yes, your Honor, it is.

CHAIRMAN BENNETT: Now, if somebody disagrees with
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them, haven't they the right to ., and secure the election
of somebody who will ay-ee with the:

MR. LECKIE: Yes 2r Honor, they do. All we are
saying here, however, is that such activities on the part of
Applicant are a part of the total competitive picture in the
Piedmont Carolinas with which we are concerned. We don't
believe Applicant can deny us discovery of these important
segments of the picture.

CHAIRMAN BENNETT: What about this chill argrment?
If you == I don't say you -=- but if this is spread all cver
the newspapers tomorrow, is that not going to give the
Applicant some pause as to whether they are going to exercise
the rights which you have indicated they have?

MR. LECKIE: Your Honor, we don't believe there is
any merit to the chilling argument.

CHAIRMAN BENNETT: Why not? Isn't that a natural
consequence? You know, and I know, that utilities are guite
sensitive about public image. .

MR. LECKIE: Your Honor, yes, but if all of Appli-
cant's activities were in fact legitimate political activities
and not so as to come under perhaps the sham exception of
Noerr and California Motor Transport, then what does Applicant
possibly have to worry about?

CHAIRMAN BENNETT: Noerr was pretty rough -- that

case had some pretty shocking things that were disclosed.
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2mil1 ! MR. TUBRIDY: Did you read the District Court's
2! opinion in Ncerr?
3 MR. LECKIE: No.
4 MR. TUBRIDY: Try reading that. You know bribery

5! goes, that's all right. There were 17 legislatures involved.
6|l They put up phony fronts, pretended to be people interested
7|l in promoting this and that, set up by the railroads, all sham.
8/l All sham. The Supreme Court didn't frown on it.

9 MR. LECKIE: Your Honor, we are not concerned here
10/ with whether Applicant's political activities have violated

11/ the antitrust laws. We are talking abou! discovering them --
12 MR. TUBRIDY: We are interested in finding out

13| what can you prove by getting this information. It doesn't
14| prove anything according to the Supreme Court. Read Judge

15§ Cleary's opinion. You would be amazed what they got away with.
16 MR. LECKIE: But it would show the purpose and

17l character of other activities. For example, if Applicant

18! succeeded, through legitimate political activity, in prevedtinq
19!/ a municipal system from establishing its own bulk power supply
20f through buildings its cwn generation, succeeded in doing that
21| through general political activity,and later on, through a
22| purely private act,refused to sell power at wholesale to that
23! municipality, purely private act, the fact that the municipalitly

24! had been precluded from establishing its own generation would
Repotters, Inc.

L

increase the significance of refusing to sell at wholesale.
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CHAIRMAN BENNETT: Isn't that sufficient without
all this background? Because, Mr. Leckie, if we are going
into the background of all the political activities of all the
elections for the past 10 years in all the subdivisions of
the states of North and South Carolina and other parts, we
are going to be here forever.

MR. LECKIE: But, your Honor --

CHAIRMAN BENNETT: It is a tremendous burden you

are placing on the Respondents to produce all this material.

Unless you can show a real reason why this is going to help you,

we have considerable doubt about it.

MR. LECKIE: Your Honor, a reason is that we want
to develop the total stcry of Applicant's activities in those
stLatzs.

CHAIRMAN BENNETT: Mr. Leckie, we always say we want
to see the big picture, and the big picture is fine, but we
have to narrow this thing down to the particular facts which
constitute a violation or which indicate there is going to be
a situation inconsistent with the antitrust laws.

MR. LECKIE: Yes, your Honor.

CHAIRMAN BENNETT: We can't go all over the map
unless you show us a particular need for this particular

matter. Now, ¢o you suppose the Intervenors would like to talk

to this?

MR. LECKIE: I think the Intervenors could be helpful

: ..,*{4 \W‘;;; P
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CHAIRMAN BENNETT: Okay. I am very much disturbed

about an attempt to question legitimate political activity.

MR, STOVER: Your Honor, I would just like to add
to what Mr. Leckie has said in the first place, m' corplete
cencurrence in his theory that even legitimate political
activity can be of great assistance in showing the tenor and
purpos2 and character of all kinds of other activities by
a corporation which is, as Mr. Avery has stated, intimately
involved in politics at any number of levels in the course of
its ordinary business,.

I would secondly like to state that in our view
the question of chilling which Mr. Avery has raised in his
pleadings is a question of fact basically of psychological
fact, if you will, Will the Duke Power Company be so terrifiec
by the prospects of disclosing its political activities that
it will cut down on them and cease to exercise the rights
that it has? Now, this seems to me to make largely irrelevant
the citations of cases such as Griffin, and Gideon, where the
Applicant is really talking about the dimensions of its legal
right rather than the question of whether it will be,as a
practical matter, forestalled or prevented from exercising
those rights in the future if the discovery that we have
asked for is granted. '

So I think that the real question that the Board
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has to face on that point is in fact as a practical matter,

will the disclosure of these activities and the introcduction
in evidence, perhaps, of a very small part of them -- perhaps
none at all, if your Honors decide that the probative

link is such that it would waste the time of yourselves and
the litigants -- would that degree of disclosure so blacken
the image of the Duke Power Company or cause it such trepidatich
that it will be hindered in the exercise of its political rightis? 8
We think not, your Honor. We think the Justice Department is

perfectly right on that point.
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MR. FARMAKIDES: I am very unclear as to what I
heard you say and what I heard Mr. Leckie say. Let's under-
stand the parameters of how far you are going. -Are you saying
that even though this is legal political activity on the mrt
of the Applicant that it should be considered as one of the
factors towards reaching a conclusion as to whether cr not
the Applicant has engaged in activity inconsistent with the
antitrust - ¢s? Is that correct?

MR. STOVER: Are you asking me or Mr. Leckie?

MR. FARMAKIDES: Go ahead, sir.

MR. STOVER: I am saying =--

MK. FARMAKIDES: Yes, or no. That is a fair ques-
tion. I am curious.

MR. STOVER: Yes, I believe that's correct.

MR. FARMAKIDES: Assuming then that the other
factors -~ assuming this is factor A, assume five other factorﬂ,
if all those were also legal activities or legally sanctioned
activities of the Applicant, would you say that factors A
through F or G, if all of those were legal activities that
these could show an action inconsistent with the antitrust
law?

MR. STOVER: Well, if these factnrs A through G
that you speak of are all that make up the %otal of what has
been alleged against the Applicant and the Board finds that

all of them are lawful, then there would be presumably no




antitrust inconsistent sitgation, your Honor. However, what

we are -- what I think we are dealing with here, Judge

3! Farmakides, is a situation where Mr. Leckie and the Intervenors

expect to be able to show certain activities which are squarely

.

5! unlawful under the antitrust laws.

Moerr and Pennington tell us that political

{
N
61
|
7} activity, even of a somewhat underhanded --
8 CHAIRMAN BENNETT: Horribly underhanded -~
9 MR. STOVER: Yes, your Honor, horribly under-

10/ handed, that that type of political activity is a vinlation

11| of the Sherman Act. Nor is it scanding by itself a

—— — - o

12! vielation. Penaington said, which Noerr didn't have to say,

==

13! that even in cecnjunction with other anticompetitive conduct,

14/ the political activity cannot be labeled as a Sherman Act

15 violation, but it can be brought in as to those other activities.

16/ They might be price-fixing, price discrimination, what-have-

17! you -- but it can be brought in to show purpose and design of

18 the other activities, and I think Mr. Leckie's example of
19! the municipal system which is first prevented from building

20 its own generation and then is put in an anti-- in a situation

21| where a monopoly thereby preserved is exercised on it with
greater and greater force, is a very good one. I think that

23 points it up very clearly.

24 CEAIRMAN BENNETT: You know the situations

"""";‘5 where applications have been voted down for municipal electric




16

17

18|

19
20
21
22

23

P 24
wgﬂﬁwunmhxw
25

systems. Now, that occurs.
MF. STOVER: sense
we know the dates and cities and siz that type
of thing.
CHAIRMAN BENNETT: So you do have that
indication of where this is a situation where there

a voting down of this.

MR. STOVER: Yes. We know, we know that, your

CHATRMAN BENNETT: I take it you are able to know

| who apprared against the bill, right?

MR. STOVER: There have been situations where

| the participation of the Duke Power Company has been public;

examples such as the McQuinn and Williamson cases in the late
'30s when Duke's invelvenment was very close with the opposi-
tion to the High Point, city of High Point's hydro project.
But there may be unsuspected yet very vital and intimate and
provative connections, and I think we also have to deal with
another level of this question, Judge Bennett, which hae been
raised in the pleadincs. That is the sham excertion to the
Noerr and Pennington doctrine.

Now, I don't pretend to be an expert on the sham
exception, but it would seem to me logical that if the
activity, political or litigative, of a party to an antitrust

suit is to be characterized as a sham hy a tribunal, that
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tribunal would like to have before making up its mind some
indications about what the company's intericor motives were in
bringing it, Is this something which is a kind of a lawsuit
filed autcmatically, whenever a competitor rival attempts to
do something? Was there a -- is there a serjous --

CHAIRMAN BENNETT: You can put the man on the
stand at the hearing and ask him, can't you? You can put the
president of the company on and say, "Was this a practice
here?"

MR. STOVER: Yes, that is one way, and you can =--

CHAIRMAN BENNETT: And you can bring in some

| people who were in the municipalities who know what the

practice was, can you not? If he gives you an answer which
you think is wrong, you can do that.

MR. STOVER: Yes, that's right.

CHAIRMAN BENNETT: This business of wanting to
have in advance all the papers that might possibly have some

bearing on the subject is something that I am afraid goes

| against our fishing-expedition proposition in additicn to being

! a matter which might be chill-- have a chilling effect on

legitimate political activity.

MR. FARMAKIDES: I would like again, if I might,
this time to direct a question to Mr. Leckie.

MR. LECKIE: Yes, your Honor.

MR, FARMAKIDES: I want to obtain the outside




parameter of your argument. : understood you, the lawful
activity of the Azplicant in ) se is one of the factors

c¢c¢ isidered Ly thc Board, the lawful activity. I threw
out a question, assuming there were five other factors, and
they were all lawful ! WO the sum total of all those
factors, if they w lawi -— nmight they indicate
«Cction inconsistent with the antitrust laws?

MR. LECKIE: No, your Bonor. If zll the activitie
are perfectly lawful, there is no inconsistency with the anti-
trust laws.

MR. FARM All right.

MR. LECKIE: Tke point is, you should be the
ones to determi. e if all the activity is perfectly lawful.

You can't determine it unle=s we present it to you, and we

can't do that unless we get it on discovery. Mere discovery

isn't going to chill Applicant's rights.

MR. FARMAXIDES: Thank you.

CHAIFMAN BENNETT: Mr. Avery, 4o you have some-
thing you want to say? Are you gcing to give us this informa-
tion now as to how many times -- give the goverrment this
information as to how many times you brought lawsuits and how
many times you appeared to take a position, and what the
interior memorandum of your concern was about the policy on

this subject?

MR. AVIRY: No, Mr. Chairman, we are not prepared
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to change th» position we outlined in our objections and in

our reply. I take it that -- I might say that as an intro-
ductory remark, there was no discussion in this colloguy that
is going on in the last several minutes as tc any retreat on
the part of the department from its position. So I take it
we 2-e talking about the totality of the request. We feel

that --

CHAIRMAN BENNETT: I gather that there is no
retreat from the position that the Justice Department and
Intervanors took in their request.

MR. AVERY: So we are talking about the tctality
of that request. We feel very strongly about this matter.
we feel that an attempt is being made to invade protected
constitutional rights of this corporation.

Moreover, we feel that the standards, the dis-
covery standards are being ignored. Tais was something I
alluded to in discussing the political activities. There is
a question of relevance that has to be considered in connec-
tion with discovery and it seems to us that you should begin
your consideration o7 relevance with the discoverer's statement
of relevance. It is up to them to tell you why it is relevant.

We think that the Justice Department's theory
on relevance as stated in their pleading, and as repeated
this morning by Mr. Leckie, is a pure question-begging and

circular kind of reasoning. They say we doubt it, we don't
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make any bones about that. We said in our pleading that
we are, by the nature of our business, thrust into +he
political arena. We don't -~

CHAIRMAN BENNETT: You also say that is part of
your bu. ness, right, and it is perfectly legitimate?

MP. AVERY: Exactly.

CHAIRMAN BENNETT: You try to get the munic '~
palities from not creating a competitor.

MR. AVERY: That's right.

CHAIRMAN BENNETT: That is your positien.

MR. AVERY: That is one example. We are
inevitably found in the --

CHAIRZAN BENNETT: When people get on the stand
and testify here, they will not retreat from that pesition
and they will tell us all about it.

MR. AVERY: VYes, sir. If the Justice Cepartment
theory of relevance is that we engaged in these activities
s0 therafore they can find out about them -- there is no
standard of relevance. Anything could be discovered under
that theory.

As I pointed out, I hardly need to spend time
on it, it begs the gquestion as to Noerr and Pennington. i
coes not face up to the holdings of Noerr and Pennington

that political activities are not violative of the antitrust

laws.
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CHAIPMAN BENNETT: On tie other hand, ycu have

been in the Justice Department yourself, and I am sure that
ycu recognize that when you have a hard little piece of
paper in your hand which shows that there was a discussion
by the board of directors of the Duke Power Company and they
decided as a mattex of policy -- I am imagining these
things, this is not anything that is the fact, this is an
iragination on my part ~- that in every case in which there
was a municipal authorization for a municipal plant that Duke
Power would go out and spend millions ¢i dollars seeing that
those people didn't get elected again. You wculd ove to
have a piece of paper like that when there was one, when you
were in the Justice Deparxment.

MR. AVERY: That may be true, although I hope
I wouldn't have gone to the lengths that Mr. Brand and Mr.
Leckie have gone in trying to get it.

CHAIRMAN BENNETT: Well, now ==

MR. AVERY: Can I pursue that point, the point
that you raise?

CHAIRMAN BENNETT: Yes.

MR, AVERY: It was something you or Mr. Farmakides
alluded to in the discussion. The interesting thing, and very
interesting thing, is what is in the pleadings. If y»u
discuss relevance, look at the pleadings. They rave alleged

practically rothing. They say we have opposed EF .. That is
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|g true, we have made no bones about it. We cppose EPA.
zi The only cther thing, if vou lock at the Custice
3? Department letter, which I think ycu Nave to take as the basic
¥

4? pleading, the only other thing referred to in this area is
5E an apparent statement, they allege a statement may have been
made -- they don't say it was made -- may have been mades that

7g we woull cppose efforts initiated by the municipals, the

u adjudicatory efforts initiated by the municipals. That is

ﬂ all alleged against us.
10! Look at what has been alleged by the Intervenors.
11" They list in their prehearing statemsn: they included, I
]21 guess, what they thought was their best case in this resard.
There was nothing other than a group o>f public open statements
14§ that we Zave made of our position ca public power's use ca

15 EPIC.
Now, the claim might ke »eing made, well, we

16

17| have to get discovery to kxaow about =Xis. But as you have

183 pointed out in your discussion earlier, if these things were
,9i going on, they would know encugh abou: them to make an allega-
20 tion.

21 If we were encazing in litigation, some course

22 of litigation, California trucking tyoe of situation, they

23/ would know about it. They would have alleged Duke Power has
24 brought the fellowing cases and thevy would list them. Then

”m"';E‘ they might talk about whether they aras entitled to the documentp




that underlie that.

As to other activities in the political arena, if
they were getting blocked from legislation or if there were
legislation being passed blocking them, they would know about
it and they would be able to allege it. There is no such allegd
tion here, and this is absolutely nothing but a pure fishing
expedition, and done on the ground -- I was glad to see you
shared my shock with it -- on just the wrong approach.
| Dragging in a --

CHAIRMAN BENNETT: Don't count on the way I treat
counsel as to what my position is going to be, because it is
my practice to try and take the opposite position of any
counsel who is arguing beiore me. So don't --

MR. AVERY: The technique I am familiar with.

CHAIRMAN BENNETT: Don't count on anything lije
that. That is another way of trying to develop his full argu-
, ment. Your statement is that we won't give anything about
political activity, we won't give a list of the lawsuits
! we engaged in, that i.?

MR. AVERY: That's correct. I would like to talk

{ about -- I have talked about relevance, and I hope T have

; indicated there has been no showing of relevance and one could
' have been made if --
CHAIRMAN BENNETT: I don't think you can take a

letter as the limits, because the learning in the courts hecs
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been recently that you give somebody a notice kind
complaint and then you develop what the real facts
discovery. I just wouldn't bear too hard on that one, Mr.,
Avery, because that is just contrary to the present trend of
car litigation.

Qur present trend of litigation, particularly in
administrative proceedings, has been a sort of a notice state-
ment and then proceed, proceed in an attempt to develop that
precisely in the prehearing conference, and that is what I am
attempting to do here.

MR. AVERY: I understand that, your Honor, but this

becomes important in this particular context. There is a tie-

in between the relevance point I am making and the privilege

on chilling point we make in regard to this. It is our con-
tention that the department has a special burden with these
particular activities of demonstrating relevance because it
is perfectly apparent -- and I think you are aware of it, that
there will be a chilling effect.

The department made what I consider to be a dis-
ingenuous argument as to --

CHAIRMAN BENNETT: You say this is --

MR. AVERY: We have not relied on that, I don't
know whether it is harassment or not. The point is that it is
perfectly apparent that if a rule is established by this Board

or by this Commission that documents in this particular area
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can be thrown open tc anybody who can come in and make the
most general kind of claim under the antitrust laws that
there will be a chilling effect on the exercise of this
corporation's Pirst Amendment rights. It has those rights,

it is entitled to exercise them as any other citizen in this

couantry may.

It seems indisputable that if the rule is establishef
that on the flimsiest kind of charge and the most broad kind
of charge, all of tr2 files with regard to your exercise of
your rights of free speech may be thrown open, and when you
take the practical situation as to what happens in the
political arena with material like that, I think that you
can't --

CHAIRMAN BENNETT: Do you think anybody will
intimidate Duke Power into not exercising their First Amend=ment
rights?

MR. AVERY: I think that Duke Power or any corpora-
tion which is subject to the rule that its internal discussiong
as to its political activities are thrown open at the
slightest excuse to its political opponents will be impaired
in the exercise of those rights.

Now I don't know what you mean by intimidated. If
you mean scared out of doing it, I don't know, and I can't
speak for the corporation. But that is not the standards.

Those rights are constitutionally protected, they cannot be
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impaired. Even if it is a slight impairment of those

rights, it is improper, should not be done at all. If it is
going to be cdone at all, it s!would only be under the strongest
showing that a strong need exisi~.

Such a showing could have been mede. They could
have made the allegations, the information would have been
available to them; they have not done so, and there is no
basis here on which this Board should step in and impair the
constitutional rights of this corporation by throwing these
files open to these parties.

CHAIRMAN BENNETT: We will take a short recess,
gentlemen.

(Recess.)
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, activity. That does not mean that on a proper showing ot

CHAIRMAN BENNETT: Gentlemen, if you would come to

order, please. Ladies and gentlemen, the Board has considered
this matter =-- not only now but in reading the

briefs and we had a meeting yesterday when we discussed a nu=be
of these things and your arguments have been very helpful to us
== but we believe at this time, that we will sustain the

objection to the information with respect to the political

some reason for it and relevancy, that we will necessarily
exclude an additional attempt to secure more specific information
on a showing of the need for it and the reason for it.

But the generalized request here, we will sustéin
the objection to.

MR. STOVER: Your Honor =--

CHAIRMAN BENNETT: Let's go into the territorial
understandings with the state.

MR. STOVER: Your Honor, may I ask for a point
of clarification on your ruling?

CHAIRMAN BENNETT: VYes.

MR. STOVER: You spoke of political activity. Are
you inc ding in that --

CﬁAIRMAN BENNETT: The legal activity, the litigation|
activity.

MR. STOVER: Hay I then make just one statement

which perhaps may be carried in mind until we make a second




f attempt as your Hcnor has suggested -- 1 was reminded by

| co-~counsel after I had spcocken on the subject that the Otter
Tail case dces establish that investigation, I should say
litigation -- of course, that is a matter of degree -~

CHAIRAAN BENNETT: But that case is still before the
Supreme Court.

MR. STOVER: Yes, sir.

CHAIRMAN BENNETT: I said without prejudice, you
know, you may bring that to our attention. I read *he briefs
in the Otter Tail case. Mr. Brand was kind enough to get
them for us in another matter.

So I recognize that this thing is rcill a little
bit up in the air. But that is another reason why we should do
this without prejudice.

MR. BRAND: I would like to make an inquiry as to thg

Board's ruling.

CHAIRMAN BENNETT: We have said we will sustain
the objection now.

MR. BRAND: Yes, your Honor, but --

CHAIRMAN BENNETT: We say that is without
prejudice to something else which may be
done at some other time provided there are additional legal
significance as decided by the Supreme Court in the Otter Tail

case. If this goes one way, there may be a reason why we

should give you all kinds of discovery. The second thing is,
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I want to be sure that ycu are specific about what you are
asking for and not asking for a generalized thing.

MR. BRAND: The one question I have though, is
in practical administration of the Board's ruling there are
a great number of requests that we have in the request for
documentary production which do not on their face request
documents relating to political activity. In the course of
supplying documents with respect to these requests, what we are
concerned with is the Board saying if the document has any con-
nection at all with the government, that that document should
not be included in the response to that request?

CHAIRMAN BENNETT: I don't think we have gone that
far. This is merely a situation in which they have asked for
political -- you have asked for political activity and legal
activity. We are not going to give you the broad request that
you wanted there.

We say we do this without prejudice. We are cogni-
zant of the fact that the Otter Tai. case may change the

legal situation here. May. We are not sure it will.

MR. BRAND: Yes, your Honor. But the Board's responspe

== the thing that concerned me greatly is that we are
concerned that in all the other requests that we have made,where
we are asking for items that were not objected to as

relevant and material,that there may be a document which

has some connection with government in some way and we are
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concerned that in the practical administration of this, why
those docurents won't be produced.
CEAIRMAN BENNETY: I would assume they would be

produced if they were not objected to, if the items

were not objected to, even though they may have some incidenta

effect on this general situatior.
All right, gentlemen, let's go to the territorial

restrictions objection.

9 MR. AVERY: Mr. Chairman, before Mr. Leckie
10 starts, I noticed you said you had gotten the briefs in the
11| Otter Tail case? Did you have all of them? I didn'tknow

12|| whether the government had produced only its brief.

13 CIAIRAS BENNETT: ©No, 1 just haa vne briefs by the
14| Intervenors and by the other people and we asked for the

15/ other ones and we have not gotten them yet.

16 We presumably will.

17 MR. AVZRY: We will see to it that you cet all the
18/ briefs.

19 CHAIRMAN BENNETT: Yes, fine. Mr. Avery, assuming

20 that we did -- and I am saying to everybody here tcday =--
211 that if the Supreme Court comes down with a decision which

radically changes the situation as the briefs indicate the

22

23l Pepartment of Justice is urging, I think the Department of Justice
’ 24 is creating a situation where this is what they think the law
.”""';g ought to be with respect to this matter and whether that is
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going to be the law or not we can't tell until we have heard
what the Supreme Court says.

We will be glad to have the other briefs, but I
don't think you need concern yourself with the fact of --
we have examined these briefs tosee what the problems are
and the positions being taxen.

MR. AVERY: I understand, Mr. Chairman, I just
thought = = I wasn't thinking in terms of this ruling, I
thought they would be of general interest to you.

CHAIRMAN BENNETT: We would be glad to have them.
On the other hand, we don't want to put a burden on anybody tc
supply it if they don't want to.

MR. AVERY: We will be glad to do that.

CHAIRMAN BENNETT: We asked for this in another
proceeding.

MR. BRAND: If I night make a statement, your Honor,
two Boards have asked for this, the Alabama Board and the
MIchigan Board. This Bc rd has not but we would be perfectly
pleased to supply this panel with copies of the same materials
we have supplied other panels,if the Board so desires.

CHAIPMAN BENNETT: I think it is desirable but
don't send me two copies because I am afraid I am going to havef
to hire another house to hold this material.

MR. BRAND: We would be very pleased to present

Judge Turbridy and Judge Farmakides with these materials.




CHAIRMAN BENNETT: We would be j;lad to have any of ydu

i subrit them.
2

3 MR. BRAND: Ve listed the briefs in the transmittal

letter. We supplied the government's brief in Otter Tail, the

j

I

54 brief of the MIssouri Basin Agency, municipal agency, the
I}

6g brief cf APPA, and in the Gulf States versus FPC Case we

7§ supplied the government brief, the brief of the cities of
i

8 Lafayette and Pl.quemine, the APPA brief, and in one of the two

+ ¢l cases that I have mentioned, we supplied the brief of the FPC.

10 MR. AVERY: All right.

1 THAIRMAN BENNETT: I don't think I have gotten the

brief of the FPC.

T PN T TEST R LY
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13 MR. BRAND: Your Honor, I believe we supplied the
“! brief of the FPC in the Gulf States case.

15 MR. AVERY: As I understand. Mr. Brand has supplied
16 briefs on one side of the issue, we will sce that you get the

17 briefs on the other side.

CHAIRMAN BENNETT: Very well. The only reason we log«

18

19 at these now is to see what the question is for the Supreme

20 Court, That is one of the reasons why we decided here we

21 should grant your motion without prejudice because it may be that
P 22 the facts will turn out to be different.

23 Or the law may turn out to be different. May we
. 24 go to the territorial understandings?
““'”""-;g MR. LECKIE: Yes, your Honor. Applicant has declined
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to produce documents concerning territorial assignments under-
taken following the enactment of legislation by North and
South Carolina. This discovery request raises the question

that -- Applicant would refuse to provide these documents

» * . . » !
because it claims anything on these is exempt from our motion 4

under Parker v. Browr. We disagree. We know what Parker v.

» J ]
Brown said. i

We also believe there are limits to how far the case
goes and that subsequent cases have demonstrated those
limits. Parker v. Brown itself said that states can't
authorize the violation of the anti-trust laws nor direct the
violation of the anti-trust laws. The Swaigman Case
following Parkcr v. Zrown was an €ralipiec VI where a stace
in fact --

CHAIRMAN BENNETT: Was that the Swaiger Case?

MR. LECKIE: Yes. For example, the case where the

4 7 state was found to have ordered the violation of the
181 anti-trust laws, this was found to be improper. We have others : W

such as the Woods Case, the Whiton vs. Pat Pool Case.

CHAIRMAN BENNETT: What do you want, that is my

point.

What do you really want and why do you need it.

MR. LECKIE:

There are a number of possibilities,

23 your Honor. One is the state went beyond its authority in ] jw

orcdaring the territorial restrictions. This may not be -- f %

this Appl.cant indicates it is a moot point because it clairms tie
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state didn't authorize any wholesale. territorial restrictions,
and that it doesn't cbject to producing those documents, so
that it is pretty well out of the picture.

CHAIRMAN BENNETT: The state has no jurisdiction
over the wholesale,right?

MR. LECKIEZE: That is correct. Including authorized
restrictions.,

CHAIRMAN BENNETT: You just want retail then.

MR. LECKIE: If the state did or the Applicant
presumed the state authorized wholesale restrictions, we
want those. But we accept the Applizant's statement that retail
are the only restrictions involved.

CUHAIRIAL BLNNETT: How is the retail territorial
restriction going to be pertinent to inconsistencies with the
federal anti-trust laws?

MR. LECKIE: There is a possibility that the s:.*e
Public Service Commission went beyond what they were
authorized to do by the state legislature.

CHAIRMAN BENNETT: Isn't that a matter of public
record that you get from two state legislatures. Why do you neqdd
to go to the Respondent to get that?

MR. LECKIE: Because App icant is here in this
proceeding having applied for a license and he is attempting
to establish that it has not been guilty or responsible

for a decision inconsistent with the anti-trust position.
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R. TUBRIDY: Yocu are stating what the Applicant
did was to comply with regulations and vyou state the requlation
are illegal because it went beyond the powers of the person
that put cut the reculations. I would like to know what you
did say.
MR. LECKIE: We are saying there is a possibilit
that the state Public Service Commissions in interpreting
what the state statute said, had gone beyond what the
state statute allowed.
MR, TUBRIDY: And they complied with what the
Comnission did when the Commission went beyond what was
entrusted to them. Now you are tagging them with violating
Bozause they a3 cmtiticd to what Lley ©id Levause the
Commission said it was all right?
MR. LECKIZ: We consider that would be relevant
info.mation as to be information inconsistent with the anti-
trust lawe. But that is not the main point. The main
point is what the Commission and legislature authorized the App
cant to do.
MR. TUBRIZY: Fas anybody in the state attacked
what the Commission &id?
MR. LECKIZ: We don't know if anyone in the state
attacked what the Commission did. The peoint is it is
an issue in this proceeding where the Board must determine

whether there was a situation inconsistent with thre anti-trust

td-
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laws. Now, by example -- the same one 1I listed in our brief =--
let's say the state Commission authorized Applicant to bargain
with other utilities to set up a territorial division between
them. But did the state authorize Applicant to use its
monopoly power so as to determine where the line would be
drawn? For example, by saying we will draw the line here,

if you don't want it here, we won't sell you power at wholesale
anymore, we don't have to.

Now if Applicant did that, and that would be a decumdnt
corncerning a territorial restriction ordered by the state --
not the restriction itself but a document concerning it --
which is what Applicant refuses to produce -~ if Applicant
Gia that, we believe it is relevant and it would show at
least an inconsistency with the anti-trust laws.

CHAIRMAN BENNETT: All you want is any statement maddg
by them to another party to one of the negotiations taken pursugns
to the anti-trust laws in which they are utilizing their
monopoly power to require the other party in the negotiations
to adopt a particular position?

MR. LECKIE: Yes, your Honor.

CHAIRMAN BENNETT: That is all you want,

MR. LECKIE: Documents demonstrating that use of
monopoly power.

CHAIRMAN BENNETT: Wait a minute. You are locking

for documents which take that position, don't you?
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MR. LECKIE: The documents may not say so on their

face.

CHAIRMAN BENNETT: How is anybody going to find therm
then?

ﬁR. LECKIE: Eercause the request was for documents
concerning the territorial restrictions regardless cf whether
they were ordered by the state or not. If we receive thcse
documents, we will receive anything that may evidence a
misuse of monopoly power concerning those restrictions. We
are not attacking the state having ordered the retail
restriction.

CHAIRMAN BENNETT: You are telling me all you want ag
I understood you, is an abuse by reason of the fact that those
people have very great pcwer in the negotiations which should
be equal negotiations between two parties.

MR. LECKIE: Yes.

CHAIRMAN BENNETT: 1Is that what your position is?

MR. LECKIE: But we believe we shoulcd be the initial
judge of the abuse rather than Applicant saying we are sorry,
we didn't abuse our moncpoly power and therefore, we have no
documents.

CHAIRMAN BENNETT: Maybe that is their poesition.

MR. LECKIE: But if they produce all the documents
relating to their negotiations on territorial restriction, we

can judge it.
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Imil 1} CEAIRMAN BENNETT: I know, but if you preduce all
2 the documents on that theiry, isn't that the very essence of
3|l a fishing expedition?

4 MR. LECKIE: No, your Honor, because we believe

5| they are relevant to our determination and then to our subse~-

6| quent production in evidence of misuse of monopoly power witn

7 regara to territorial restrictions. We are not limited to

8 merely the key documents that will prove our case. Discovery

9§ doesn't limit things that far. We believe relevancy includes gli . %

10§ of their negotiations with regard to territorial restrictions.

1 Relevancy at this point in the discovery phase is a lot broade

12§ than relevance of evidence to prove something at trial.

13 CHAIRMAN BENNETT: I think that is pretty cobvious

14§ because the rule on discovery secms to be "that will lead

15] to evidence."™ We have already ruled that in permitting you

16 to have the general statement with respect to their files,

17 that you are entitled to more. But this material,we have

18§ difficulty seeing how when the state provides a method by

19| which a line is to be drawn =-- unless there is something in

20 the papers you want produced that shows that this is done

21 in an illegal fashion or that there is an abuse of monopoly

22| power on the face of the document -- how that ever will be

23} shown.

24 MR. LECKIE: It may be not on the face of the

keporters, Inc.
25 document, but we may be able to use it with testimony or other
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docurents to prove the point of territorial restrictions in
an unlawful manner.

MR. TUBRIDY: Wwhat would be an unlawful matter,
that they did it pursuant to what the state told them to do
and no one objected to it. Now what would be unlawf=zl in
what they did?

MR. LECKIE: Your Honor, the state, we believa,
ordered them to negotiate territorial agreements. If in that
negotiation,er in those negotiations with the many utilities
that wers concerned, if they misused their nonopoly power --

MR. TUBRIDY: How? This is the question. How can
they misuse something when they are doing something pursuant
to what the state tells them to do?

CHAIRMAN BENNETT: This is something done by the
state.

MR. TUBRIDY: I cite you Lumbee River Electric
Membership Corporation, 3 North Carolina Appeals 318. “The
principal purpose of this section is to broaden the ordefly
service areas as among competing suppliers of electricity
and therefore eliminate unnecessary duplication of electrical
line facilities."™ This is what the Commission is doing.

They did this pursuant to what directions were in this statute.
Now what could they be doing illegal?
MR. LECKIE: Your Honor, they negotiated pursuant

to statute, granted; but if they misused their monopoly power
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by saying, "If youcdon't draw the line here, we won't sell you

power at wholesale, or we will go in for an increase in the
wholesale rate. The state didn't order them to do that. The
state can't authorize them to misuse monopoly power because
that would violate the antitrust laws. The state can order
them to negotiate and come to an agreement. But that is as
far as it can bo.

CHAIRMAN BENNETT: Mr. Stover?

MR. TUBRIDY: Mr. Stover, do you want to talk to
this?

MR. STOVER: I think I can give an example, Judge
Tubridy -- ‘

MR. TUBRIDY: I wish you would.

CHAIRMAN BENNETT: Yes, I wish you would, because
we are having trouble w'th it,

MR, STOVER: Suppose we have a city with a municipal
distribution system and it is just about on the borderline
between say Duke and Carolina Power and Light. Say at present
it buys all its wholesale power from Duke. Now, obviously
under this statute that we are talking about, Duke and Carolina
are going to sit down and negotiate these retail territorial
arrangements. Suppose that =--

CHAIRMAN BENNETT: Aren't they selling wholesale
Georgia at Duke, isn't this dealing solely with r;tail?

MR, STOVER: That is the point I am about to come

T '”.1“&,:3‘, T
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to, your Honer; suppose that the municipality which used to be
quite close to the borderline and physically, therefore, had
perhaps the capability of switching suppliers. When this
agreement 1s published, the borderline is moved way over in
this particular area, and they are now deep in Duke's terri-
tory and right away the economic potential for switching
suppliers,if CP&L should offer a better deal, is gone.
This is the use of an arrangement for allocation of retail
territories which are under the jurisdiction of the North or
South Carolina commission, to distort a wholesale market which
is not under the jurisdiction of that state commission.
This is the kind of thing which the large cormpanies,with the
three large companies in the state,can trade off and I am sure
that the -- that it is expected that under this statute they
will trade off a piece of territory here for another piece
over there.

But in dcing so, they can affect the future location
of transmissicn lines; they can affect the availability 65
wholesale power to a particular small system for more than cne
supplier in a very real way. This is not something which the
state commissicn is supposed to do.

MR. TURBIDY: What part does the state commission
play when they are negotiating and so on? Does the state
approve it?

MR. STOVER: As I understand it, the state commissich
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invites them to sit down and negotiate the bocundaries of this
territorial arrangement and I will have to consult with
Bouknight about the details of the negotiation. He knows
rmuch more about it than I do. It is approved by the state
commission vhen an agreement has been arrived at.

MR. TUBRIDY: It is approved by the state commis-
sion,

MR. STOVER: Yes. Could Mr. Bouknight perhaps
give any more details?

MR. TUBRIDY: I wish he would. I would be delightec
if he would.

MR. BOURKNIGET: Yes, sir. We have one example, but
it does not involve Duke Power. But it is close to the examplel
Mr, Stover talks about. We have a situation in the eastern
part of the state where the transmission lines of Virginia
Electric Power Company and Carolina Power and Light Company
close together near a large municipally-owned electric system.
That territory was divided between CP&L and VEPCO and the
result is that that city is now within VEPCO. When that city
wrote Carolina Power and Light asking them to make a proposal,
CP&L responded that that city was now in VEPCO's territory
and because VEPCO had that territory assigned to it for retail
purpcses that CP&L did not intend to continue sufficient

transmittion facilities over that four or five-mile stretch

to serve that city.
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CEAIRMAN BENNETT: In other words, all you want is

W

evidence which will show any instance where the wholesale becam
a wholesale allocation of territory by reason of the state
requirements as to retail territorial restrictions?

MR. BOUKNIGHT: Yes, sir, directly and indirectly.
Another indirect way which this can happen is that the
cooperatives in North Carolina are also under this territorial
statute. Each buys its power at wholesale from Duke in the
Duke service area. Therefore, when Duke sits at the table
with one of these cooperatives and the question is whether
115,000 volt tr nsmission line that comes by one of our cities
ir gecing to belong toc a cocperative or is going to belong to
Duke or perhaps to a competing investor-owned utility, Duke
can use its muscle at that negotiaticons to determine who will
own that line coming by one of our cities.

We don't know whether and to the extent that they
have, but we do know the genesis of 1965 Territorial Act. We
know this act resulted from an arrangement among the power
companies in the state and --

MR. AVERY: Mr, Chairman, this is improper.

MR. BOUKNIGHT: Who drafted this act, brought it
to the legislature, there it was approved; it is state action,
but we know the design which led to it and we are interested
in finding out to what extent that design was pursued to

eliminate competition at the wholesale level.
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CHAIPMAN BENNETT: Mr. Avery, how much, if any, are

you willing to give these people voluntarily? If there is a
situation now where this is utilized and it is demonstrated
it was utilized for the purpose of allocating wholesale
customers, that is not what the provisions of the statute
provide for, is it?

MR. AVERY: No problem on that, Mr, Chairman. That
is made clear, I think, in our reply. We are not cojecting
to documents which show a territorial al.iocation as to whole-
sale. We never raised that objection. The objection we
raised was to furnishing documents with regard to retail
territorial allocation undertaken pursuant to statute. You
have heard a lot of discussion here, conjecture about this
and that. The municipals were not covered by this. The
territorial allocations could place with the cooperatives.

The municipals are excluded from the statute., They are not a
system involved. So that Mr. Stover's fanciful example has
nothing to do even with the statute. The negotiations téok
place with the cooperatives; the cooperatives aren't even in
here.

If some muscle had been shown you might have expecte
them to be in here. Our objection goes to rel ice. We just
simply think that these documents are not relevant. nNow, the
Justice Department has given three reascns why they are

relevant; cne we have disposed of, the wholesale sales.
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CHAIRMAN BENNETT: You didn't object to that one.

MR. AVERY: That's right., There was no objection.
The second reason they claim,which I feel incapable of dealing
with,that perhaps it wasn't done in accordance with the
statute. I don't know what they are talking about because
they have not spelled it out. So what you get down to is this
claim that maybe we used our muscle at the negotiating table.

Now without in any way conceding that we had, but
simply accepting that as a premise for purpose of discussion,
the argument they are making comes down to an emasculation
of Parker v. Brown. What they are saying is state action can
be overthrown and found to be a violation cf the antitrust
laws if you can show some activity violative of the antitrust
laws involved in the exercise of state action.

The last thing Mr. Bouknight acknowledged before he
sat down was that all of these allocations with these coopera=
tives were submitted to the commission for its review and
specifically were approved by the commission before they.became
effective.

Now that is the state action and state action is
protected by Parker versus Brown. I might say in that regard
we don't make the claim -- Mr. Leckie characterized our claims
neant -- our claim is one of relevance. It is based on
doctrines applicable to discovery. We are saying you have to

judge a request for information by the standards of relevancy,
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not the trial standards of relevancy, but the standards that
apply to discovery. By those standards, because this is

state action clearly revieweu. and approved by the state, it is
irrelevant. It cannot show anything violative of the anti-
trust laws. Their argument as to looking behind the state
action is nothing short of an atrempt to emasculate the Parker
v. Brown doctrine. So we think absolutely no showing of
relevance has been made; no such showing is made in their
pleadings; nothing has been said this morning that makes «ay

of this material relevant, and they have not retreated from

their roquest for all of this material and we continue tc¢ OppPOSy

that request as being irrelevant.

Thank you very much.
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CHAIRMAN BENNETT: Gentlemen, the Board, as ycu know/
has discussed this matter before and we have now heard your
argument and in view of the concession by the Applicant that
they will produce documents that have “o do with allocations
in the wholesale fie d, we will sustain their objection to
the material that is directed by state action and approved
by state action.

Again, if there can be some subsequent showing of
some other factor which has not been shown so far, we do
not say that som thing may not become relevant. But so far
as the request which is now made, we will sustain the objection
to it in view of the statement by the Applicart that they
will produce the documents having to do with wholesale
territorial restrictions.

Let's go to the next one.

MR. AVERY: Mr. Chairman, before we go to the next
one, when you said you had not gotten a copy of our recent
mot ‘on, I sent back to the office to get it and I can hand it
out to you now.

CHAIRMAN BENNETT: All right.

All righ , gentlemen, let's go to the next one.

The next matter is municipal and state elections.

I think that that is really covered by ovr ruling on political
activity, isn't it?

MR. FARMAKIDES: Yes.
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MR. AVERY: I believe so, Mr. Chairman. That was

2° a double-barreled cobjection. We had cbjected to that parti-

3, cular interrogatory under two heads. Since you have sustained

N
» o

the objecticu under one, I really don't believe it needs

(%]

discussing.

o

CHAIRMAN BENNETT: Doyou gentlemen agree or do you

~N

want to discuss it further?

(=)

MR. LECKIE: We agree, your Honor. ]

CHAIRMAN BENNETT: All right.

-
o

TE  WERTVNETT G TPRA - SR e R

Now, next comes all wholesale files with no

-
-—

limitation to the subject matter; is that correct?

i
0 ‘2§ MR. LECKIE: Yes, your Honor.
)3: I would like Mr. Stover to go first, if he is
14! willing, on this one.
15 CHAIRMAN PRWJETT: All right, Mr. Stover. Direct

16¢ your attention, if you will, sir, to the unreasonable searches

17! and s=eizures problem.

18 MR. STOVER: Your Honor, forgive me while I get
19 the questions themselves.

20 Basically, we have asked here for the documents

21} contained in the company's individual files regarding --

22 CHAIRMAN BENNETT: You ask for ewverything in those

| 23! individual files, haven't you? You don't limit it in any way.

' 24 You are just saying bring these files in and let us look at
- Federal Reporters, tac. |
25 them.

|
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MR. STOVER: Well, the files themselves, your
Honor, we thought were reasonably limited in their scope.

CHAIRMAN BENNLTT: How many are there?

MR. STOVER: The wholesale electric customers
I believe there are 24 or 25 of the Duke Power Company and
that would include just municipals. They are all municipals,

\

ycur Lonor.

CHAIRMAN BENNETT: Are there not cocperatives, too?

MR. BOUKNIGHT: I believe there are 24 nunici-
palities and 13 cooperatives.

CHAIRIMAN BENNETT: So it is really 37 rather than
24.

MR. STOVER: We believe that the limitation to
categorize 1s sufficiently narrow and --

CHAIRMAN BENNETT: where are the categories?

MR. STOVER: These wholesale customars. We
understood the Applicant's objection, for example ~--

CIATRMAN BENNETT: Let =e ask you a questicn.
Suppose the Applicant's truck ran intc a light pole on a
municipality and there vwas a lot of correspondence in this
file about that. 1Is that of any possible interest to this
pror~eeding?

MR. STOVER: It wculd be very, very marginal, if
any, your Hornor. but that isn't the point.

CHAIRMAN BINNETT: It wouldn't huave anything to do
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with it, would it?

MR. STOVER: We do not know at this point, your
Heonor, whether that will be the sole content of these files
or not.

CHAIRMAN BENNETT: Shouldn't there be a limitation
as to what types of information you want ocut cf these files?
You can't just look in somebody's files unless you specify
what kind of material you are looking for. Ycu can't just
GO out and say I want everything that is in this file, it
seems to me.

MR. STOVER: With the assistance of the file indexir
system we may be able to do this with a greater degrce of
specificity than we were able to do in our original request.
This is one of the reason why tus =--

CHAIRMAN BENNETT: I think they have said they will
give you that now. But what I want to know is: What
particular topics are you going to want in those folders? You
certainly don't want accident reports like the one I mentioned

MR. STOVER: That is right.

CHAIRMAN BENNETT: =-- if therc are any: I don't
know that there are.

Do you want something that relates to retail rates?
Do you want something that relates to wholesale rates? Do
YO3 want something that relates to somebody else? 1 mean,

you are just not -- it seems to me you have to specify there,

-
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not just ask for everything in the files.

MR. STOVER: Yes, your Honor.

CHAIRMAN BENNETT: Specifically when there are 37
of them.

MR. STOVER: We have indicated some categories
under question 13, your Honor, for example, which I think is
fairly representative.

CHATRMAN BENNETT: Do you want to lock at all of
them?

MR. STOVER: To all customers?

CHAIRMAN BENNETT: No, all the files.

MR. STOVER: We have, for example --

CHATRMAN BENNETT: Let me look at it.

MR. STOVER: This is on page 14 of our request. We
have listed, for example, files related to any elected or
appointed official of any municipal wholesale customer. We hav
specified retail or wholesale competition relating to such
Customers.and analysis in the Duke files of the custocmer rates,
et cetera. So we have here a somewhat narrowly defined
category of information that we are seeking.

We have obviously -~ the accident report that you
spoke of, obviously, would not fall into these kinds of
categories in the normal course of affairs. I think the questi
is perhaps somewhat similar to one that the Board raised

with Mr. Leckie at the outset of the proceedings about the
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extent of the filing index which was wanted and Mr. Leckie,
if I recall, said they were looking for files having to do
with the business, the electric systen business of the company.

CHAIRMAN BENNETT: Thrat is pretty broad, isn't it?

MR. STOVER: But for an index it would be naturally
broader.

CHAIRMAN BENNETT: Yes, that is my uncderstanding,
too, that they will give you a document, I think, which shows
the present system of filing adopted by the company.

MR. STOVER: Yes, but I am --

CHAIRMAN BENNETT: My problem is -- I have looked
at 13 -- is that you are describing files but you are not
limiting 1t to the type of informaticn in those files, you are
just saying let us look at those files and we will see if
there is any information in there that will be useful to
us.

Isn't that nothing more than a fishing expedition?

MR. STOVER: We are not able at the stage of
drawing up a discovery request to describe particular
documents, your iHonor.

CHAIRMAN BENNETT: I am not suggesting you do. What
I anm sucgesting to you is that you have to have documents
referring or relating to particular subject matter, Mr. Stover,
and you don't do that.

MR. STOVER: What we have here, your Honor, is we

e ol

i
-
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have referred to files relating to par*ticular subject matters.

CHAIRMAN BENNETT: That is right. You say all
files that do this. What I am saying to you is, you say
all right, all wholesale files and the documents in those
wholesale files referring or relating to particular topics,
not everything in the files like automobile accidents and the
insurance and anything else that might happen tc be in those
files or elections materials.

MR. STOVER: This list under guestion, the question
13, your Honor, was probably drafted on the assumption that =--
and 1 am subject to correction fromthe Department if I am
wrong on this and I hope they will speak up -- that the
files would be -- the filed folders, if you will, would be
fairly specific. In other words, there would be a file on
retail and wholesale competition with the City of Shelby
and another one would be labeled retail and wholesale
competition with Lexington and so forth.

So that the file and the documents might be co-
terminus.

CHAIRMAN BENNETT: Well, now let me assume we don't
do it that way. We don't know at the moment. Let me assumne
that what they do is they put every piece cf correspondence
with the municipality in one file folder and you are asking
for that file folder to be produced.

Now, there may be all ki s of stuff in there that
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is none of your business or anybody's -usiness -- or none

©f our business anyway.

MR. STOVER: I think I can say what we said before
in cur discussions with the Applicant that we will be happy to
do the searching, the physical searchirg if the problen is
cne of bHurden.

CIAIRMAN BENNETT: It is not a problem of burden,
it is a problem of unreasonable searches and seizures under
the Constitution which applies even though it is a grand
jury proceeding. You can't issue a brecadside subpoena in a
grand jury proceeding. You can't ask for all files with
wholesales and expect to get it anyway.

1 there are 37 files involwed, that is a broad
reguest.

MR. STOVER: I would continue to take the position,
your Honor, and 1 am sorry 1 can't make it more specific for
you ==

CHAIRMAN BENNETT: I am at the opposite position to
draw you out as to wha' ,ou want. Do you want all of that or
do you want to 1. it it to files or information in those files
r eferring or relating to particular topics?

MR. BOUKNIGHT: May we have a moment, your Honor?

CEAIRMAN BENNETT: VYes, let's take a short cecess.

(Recess.)

CHAIRMAN BENNETT: My colleagues suggest we break
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(Whereupon,

to reconvene at

l p.m.,

for lunch and come back at 1 p.m.

at 11:50 p.m., the hearing was recessed,

this same day.)

-
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(1:00 p.m.)

CHAIRMAN BENNETT: Will you come to order, please.

All right, we are in the middle of an argument
being made over all files, is ‘hat right?

MR. AVERY: Cculd I have one moment, Mr. Chairman?
With the move I am scattered around a little, and I am not
sure exactly where I am here.

CHAIRMAN BENNETT: All right.

(Discussion off the record.)

CHAIRMAN BENNETT: All right, proceed.

MR. STOVER: Mr. Chairman, we discussed among
ourselves this problem that we were working on before lunch,
and Mr. Leckie has a suggestion which I think may alleviate
the problem. So I would like to yield to him.

MR. LECKIE: Mr. Chairman, I would like to Foint
out that we only want items which nave some bearing on the
ability of the wholesale customers or possibly the potential
sellers to those customers to compete at wholesale and retail.
That is the only reason we want the items in 13 and 17.

CHAIRMAN BENNETT: Anything that refiers or relates
to =-

MR. LECKIE: The ability of that --

CHAIRMAN BENNETT: The ability of that particular

custcmer to compete?




18
19}
20
21
22
23
24

25

207

MR. LECKIE: VYes, sir. We are willing to permit

Applicant to be the judge as to whether a document requested

under 13 and 17 would fit that category. Ve hope they would
be liberal in making that determirnation.

We realize that nct everything on its face is a
blatant document referring to this matter.

CHAIRMAN BENNETT: I take it that is acceptable,
Mr. Avery?

MR. AVERY: Could I ha@e just a moment, sir?

CHAIRMAN BENNETT: Yes.

(Discussion off the recoxd.)

CHAIRMAN BENNETT: Mr. Avery?

MR. AVERY: Well --

MR. BOUKNIGHET:. Your Henor, we would like to
clarify a bit, if we may, to say for a nonprofit corporation
to cozmpete at retail and its ability to secure a competing
source of wholesale power supplv sales.

MR. TUBRIDY: What paragrajh are you speaking of
now?

MR. LECKIE: Your Honor, this is 13 anl 17.

CHAIRMAN BENNETT: 13, 14, 15, et cetera.

MR. LECKIE: No, directly numbers 13 and 17.

MR. TUBRIDY: All right.

CHAIRMAN BENNETT: Okay.

MR. AVERY: Mr. Chairman, cculd I have -- this is
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ar3 “
3 a joint request now. ix. Leckie said cne thing, Mr.

Bouknight has modified it. 1Is that the request? The joint

3| request?

4| MR. LECKIE: We meant the same thing, the ability
|
SJ to secure competing bulk power supply as part of the ability

6“ to compete.

7| MR. AVERY: 8o we're talking about items cocntained
8/ in the files, the wholesale customer files which refer or

|
9| relate to the bility to compete at retail or the ability

10/ to compete -- to secure a competing source at wholesale. 1Is
11 that it?

‘2J CHAIRMMN BENNETT: Right.

13! MR. LECKIE: Yes.

14} MR. AVERY: Let me have another moment, please.

15 (Discussion off the record.)

16 MR. AVERY: Mr. Chairman, I have had an opportunity

17 to discuss this with my colleagues here. I think that that
18] would be an acceptable compromise on this particular item for
19| us. I certainly would recommend it to our client. Now I

20§ have not -- there is no one here from the Duke Power Company
21| and I really do not feel authorized to make a final commit-
22| ment without checking with them. But it would be our recommenda-

23 tion that they accept that as a comprumise.

24 CHAIRMAN BENNETT: We think it is reascnable ard

epoiters, Ihc.
25 we will so order.
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MR. AVERY: All richt, sir.
CHAIRMAN BENKNETT: So, that's what we will do.

These requests that cover the waterfront, you sust can't do

it faz.

MR. AVERY: That's right.

CHAIRMAN BENNETT: We will do this in the manner
indicated -~ files and wholesalers of which there are about

37, I understand.

MR. AVERY: I want to correct =-- we checked during
the lunch recess, there are rmore than 50.

CHAIRMAN BENNETT: All right. You look through
and get those matters that refer or relate to the ability
to compete at retail or their ability to secure this at whole-
sale. That is a limited request, and I think it is reasonable.

Go to the next one.

MR. BRAND: May I inquire, your Honor? The abilitvy
to secure competing supply at wholesale, that would include
self-generation, would it not?

CHAIRMAN BENNETT: I would suppose so, yes.

MR. BRAND: Thank ywou.

CHAIRMAN BENNETT: Let's go to this, documents
asserting or denying regulatory jurisdiction. I have been a
little confused about what you are after there, Mr. Leckie.

It would seem to me that any statement that is made to a

regulatory group about what the jurisdiction was is really
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what the lawyers say it is in the particular instance. 1Is

this going to be really of help to ycu?
MR. LECKIE: Yes, your Honor, we believe it will be.
CHAIRMAN BENNETT: Why?
MR. LECKIE: Applicant has raised the issue in
this proceeding and its pervasive regulation by state and
federal regulatory agencies. We want to be able to answer
its cantentions that it is pervasively regulated and that your
Board should not ordercertain relief or make certain findings.

In order to do this, ve have to know the specifics

| of the regulation, the state and federal regulations.

CHAIRMAN BENNETT: Now you are talking about the
last one, and I am talking about documents asserting or
denying regulatory jurisdiction.

MR. LECKIE: That's correct, your Honor, that is
what I am addressing at this point.

CHALRMAN BENNETT: Well -~

MR. LECKIE: If we know the specific nature of
Applicant's claims in the past as to what can be regulated and
what cannot be regulated by federal and state authorities,
we will be able to better prepare our case. The whole point
is rebuttal to what we believe Applicant will do.

CHAIRMAN BENNETT: Mr. Leckie, suppcse I -- suppose
they said you have no jurisdiction to regulate this, and then

the regulatory cormission -- you are =mistaken. We have and
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we take it, How does that assertion help you?

MR. LECKIE: The assertion would be a position that
the company has taken in the past.

CHAIRMAN BENNETT: All right. So what? It doesn't
establish that this is within the regulatory authority of
that commission, does it?

MR. LECKIE: No, your Honor, but it is --

CHAIRMAN BENNETT: Unless there is an appeal fron
that, the regulatory cornmission's statement of its own
jurisdiction is controlling, isn't it?

MR. LECKIE: Yes, your Hcnor, but obtaining these
statements frem Applicant would give us a lead to finding
where ana wnen 1n regulatory proceedings that tney have maae
claims and therefore when the regulatory agencies have
determinad those claims. It is -- we feel it is proper and it
is a suitable method for us to get this information from
the Applicant rather than --

CHAIRMAN BENNETT: It is my understanding that yoc
agree to accept samples of certain things, but you refuse to
accept a time limit. Now if there has been a decision by
the Supreme Court, as I understand you claim there has --

MR. LECKIE: That was --

CHAIRMAN BENNETT: Why should you get anything

prior to that decision? 1It's been settled, that is clear,

isn't it?
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|! MR, LECKIE: Your Heonor, the Colton case determined
25 that wholesale sales were subject to federal jurisdicticn,

the states could not regulate.

WS T SS

4 CHAIRMAN BECNNETT: What &° e does it make ir
5, before that position Duke took the pcs. ? RS contrary?
6 MR. LECKIE: But the Colton i narrow

7! bolding, namely that they were subject tc i- ‘urisdic-

tion. This doesn't cover any individual matter ci. ¢t the

|
¢/ company might be bringing before tihe ccomission.
10 CHAIRMAN BENNETT: Well, it seems to me that it is

a question of law as to whether or not there is jurisdiction

!

! and the assertion or lack of assertion on the part of an
! Applicant is not persuasive as to what the iaw is.

MR. LECKIE: No, but it is, your Honor, useful

14
p to us in determining what situations have come up. For

15

16/ example, a situation where Applicant has been asked to inter-

17| €onnect and coordinate with another system -- even though it

18!/ may be jurisdictional with the FPC, it may have claimed at

19 that time that the jurisdiction did not amount to -- was not

20 sufficiert to authorize the FPC to give particular relief.

21 CHAIRMAN BENNETT: What if they did claim and the
. 22 FPC said =o? It is sufficient. Suppose it went to the

23 Supreme Court and the Supreme Court agreed? What relevancy

24 to this proceeding has the fact that the Applicant took a
'-""""“'gg particular position? That is what I have difficulty with,
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MR. LECKIE: There are many such assertions of
Jurisdiction or lack of jurisdiction that never go to tiial,
never come o a Jdeterimination by the Federal Power Commissicn
Oor a state agency or the Supreme Court. It is mercly a state-
ment in a filing by the Applicant to the particular commission
and it never goes beyond that. It is just accepted for filing.
There is no court decision or =-

CHAIPMAN LENNETT: 1Isn't this statement all in
the public ctility file of the commission?

MR. LECKIE: Yes, all of the filings are available
in the cormission files, state c¢r federal,

CHATIRMAN BENNELYT: Why srould we require the
Respondent to produce these things if you have them already?
Or 1f they are available already”

MR. LECKIE: We don't have them available already,
your Honor. We believe the Applicant can give us a list
using sampling of docu-ents as to what specific situations
they have made filings asserting nonjurisdiction.

CHAIRMAN BENNETT: I ar worried about the 13th
acrendment to the Constitution now.

MR. LECKIE: Excuse me, your Honor?

CHAIRMAN BENNETT: Involuntary servitude. You
will forgive rme from time to tirme if I joke a little bit,
but I find thece hcarings get so tense and peoplé concern

tharsselves so. 1 am teasing you on that one. Forget it., I
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rever tcase people if I diclike t. ~m, so don't concern y@urself

(Laughter.)

I am disturbed about your seeking discovery cof
really an ambiguous situation; when you are trying a lawsuit,
you take a position and that positicn may be contrary to the
law of a particular time. 1Is that statement of any probative
value as to whether their action is inconsistent with the anti-
trust laws?

MR. LECKIE: Your Hlonor, we are not claiming it is
of probative value. It is a lead to evidence.

CHAIRMAN BENNETT: What is the evidence that you

are looking for?

MR. LECKIE: Evidence as to where specifically the
federal and state regulatory agencies have taken jurisdiction
over particular matters concerning Applicant. Applicant is
going to raise the -- has raised the question of pervasive
regulation. We want to be able to ccme back and show that the
regulation is not in fact so pervasive, that there is room for
the antitrust laws to operate. We feel this will help us do
so0 if we know the limits of the regulations.

CHAIRMAN BENNETT: And you feel that -- you indicate
you want samples of statements with no time limit?

MR. LECKIE: Applicant objects to producing docu-
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That was the Colton case.

CHAIRMAN BENNETT: Yes.

MR. LECKIE: We are saying there is a possibility
of 1 situation having arisen where the Applicant may have
filed prior to the Colton case which would not have been --
which the Colton case would not have changed or would not
have applied to. With the Coltcn case, that case said that
the companies were subject to federal -urisdiction, but there
may have been many instaaces of filing with the Faderal Power
Cormission prior to Coltcun on specific matters where Colton
would not have mooted what the company had said before.

That is why we ask for material on the federal side prior to
'65.

Thank you.

MR. STOVER: There are a couple of small points
that might be added here. The documenxt reguest number 30 is
not addressed solely -- and I den't think Applicant has read it
as being addressed sclely =-- to documents that have been for-
warded to a regulatory commission. Ax3 there is also the
situation which I think could very realistically arise where
a wholesale - 'storer, for example, or a -- say a wholesale
customer writes co the cocmpany and sayvs, "We would like an
additional delivery poirt. Will yH u give it to us on mutually

agreeable terms, because if not, we may feel that we have to

take it to the Federal Power Ccmmissio= under Section so-and-sod”
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CHAIRMAN BENNETT: They will say the Federal Power
Cormission has no jurisdiction.

MR, STOVER: Yes, one, we will not give it to you;
and, two, the FPC will never make us do it. That may never
go to the FPC to be decided. So there are cases where it
does not necessarily come up to the five gentlemen at the FPC
tc make a decision.

CHATIRMAN BENNETT: Are you saying that by mis-
interpret’'ng the law in this respect they are extending their
mnonopoly? Is that your theory? I am trying to get the theory

of all of this.

MR. STOVER: There can be a situation in which
by resisting the application in this way of a regulatory
statute they discourage the growth or the expansion of the
operations of systems that compete with them at retail.

CHAIRMAN BENNETT: But the other man still has
the right to go to the commission to find out whether he is
right or wrong, doesn't he?

MR. STOVER: HKe has the right, yes.

CHAIRMAN BENNETT: You say the fact they ta¥~ this
position, knowing it is wrong, giv~s him in effect an added
lever which he is using to create more monopoly power to
himself? 1Is that your throry?

MR. STOVER: I think that is a reasonable positicn,

yes, sir.
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CHAIRMAN BENNETT: All right. 1 get your point.

MR. STOVER: There is one other small point I
would like to bring up on the company's objection. They
have drawn a distinction in their filing of cbjections under
this hcading between documents that assert that the Applicant
is subject to a particular class of jurisdiction, and those
that assert that it is not. They have asked the Board to
strike request 30.

I am quoting now: "Strike request 30 to the
extent that it includes assertions that Applicant is subject
to federal or state regulatory jurisdiction.®

I think, your Honor, that this is not a realistic
distinction to maxke. Very otten wnen somepody in a position
of a regulated company is asserting that it is subject, for
example, to jurisdiction of North Carolina Utilities Ccmmis~-
sion, what it ‘s r-~ally saying is that we are not subject to
“ederal jurisdiction. We refer to the Colton case where -~-

MR. TUBRIDY: You mean they are not, or certain

activities they engage in are not? COCne doesn't exclude the

cther.

MR. STOVER: Yes, but as to such and such an activit

MR. TUBRIDY: All right. There is a difference
between what you said and what you really meant then. You

said not subject to federal jurisdiction.

MR. STOVER: I should have said activities, that

-
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' is what they have said here, and that is what the docurment

rezuest refers to. But to pitch it oa the piece of paper here

that we are or are not subject is an exultation of
error over substance as far as the reguest is concerned.

CHAIRMAN BENNET: Mr. Avery, do you want to answer?

MR. AVERY: VYes, I de¢, Mr. Chairman. Particularly
I want to since Mr. -- as you know, !ir. Stover did not file
the document in 1esponse to our objeccions anu we are hearing
their arguments for the first time here this afterrnoor.

CIAIRMAN BENNETT. Well, the Justice Department
pretty well covered the waterfront.

MR. AVEKY: Except I don’': think the Justice
Department raised the points Mr. Stover has just raised.
Basically, your Honor, our objectiou =-- firsc of all, it is a
limited opjection. We have tried to be reasonable on this and
we tried to suggest an alternative route. What we think here
is that they are trying to kill a fly with a sledge hammer.
There is a reasonable way to go about getting this information
that might be helpful, but instead of taking a reasonaule
approach, what they have done is ask uc to und-rtaxe a rather
exhaustive ce . zch of everything we filed with any regulatcry
agency, or indeed our entire files, to see every time we have
ever talv . about the jurisdiction gquestion.

when you press them, as we did in our objections,

and as you did in your guestions, you find that they are
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really looking for something else. They are trying to fecus
' on certain specifics in which jurisdiction might be, or the
' lack of it might be germane hcre. I think frankly that a

' ¢>:nial of this request and an indication they could pursue

| this by appropriate interrcgatories, which they still have

| the right to do, would really be the sensible way to solve

7| this problen.

8l They can then focus more narrowly in on the
¢l ‘nformation they are intere-ted in, apparently.

10 Now, turning to some cf the things Mr. Stover

11| said. He was discussing the possible use of jurisdictional

12| asserticns in negotiations. Well, the example he specifically

,3' guoted, we are not objecting to because he talked about

14/ an example where an assertion was made of a lack of jurisdic-

151 tion, and as he later pointed ou- cir objection goe: only to

16| dccuments in which there is an a..ertion that jurisdict.on does

171 exist. An objection which we make because it will pick up a
18/l 9reat mass of totally useless material.

19 CHAIRMAN BENNETT: That argument is pretty good,

201l Mr-. Avery, to the extent that you assert one has jurisdiction,

21 maybe that is to the exclusion of the other.

22 MR. AVERY: I really dou't think that's true. I

23 think that =-- that technically may be true, but again I

24 think they are asking us to go through a great mass of material

”""'Z; possibly looking for =-- I don't know whether any of them
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exist. It is all conjecture. It is pure fishing. There is
no indication whatever that anything like thic exists.

But putting that aside, rather than let them do it
in this way, it seems more sensible to deny this request.

They indicated in their answer to our objection that they

were really interested in our position as to jurisdiction wherg
the subject of that jurisdiction is at issue. We have no way
of Fncwing what is at issue. They have not told us as to where
they disagree.

CHAIRMAN BENNETT: Isn't this all a legal question?

MR. AVERY: That was my next comment. I was saving
that for my smash finale. They are not asking =-- discovery
ought to be directed toward evidentiary material in any event.
They are not asking for that. They are asking for debating
peirnts in a brief. They want to have --

CHAIRMAN BENNETT: On the other hand, tiov seem to
suggest that maybe there is a situation where the Applicant
said to somebody, "We are not subject to South Carolina
jurisdiction in this regard,” and thereby got these people to
agree to something they would not have otherwise have done,
had the other party realized that they did have that right.
Now it is a question of mistake o” law.

MR. AVERY: We have noct objected to that. If thnat
is the document they are lookirg for, we have no objection.

We are objec'ing to the bianket request to every docunent
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|
lliwLich we assert jurisdiction does exist. If that document

,:exzsts that you speak of, sir, we will furnish it. We have
3h r.o objection.

4! As to the broader request, I think another way of
5“ going about it is muich more sensible, to let them =--

6“ CHAIRMAN BENNETT: Let me go to something. 1Isn't
7“ that satisfactory to you, really? He agrees that ycu =--

f MR. STOVER: Your Honor, Mr. Avery says they have

81

9? not objected to the production of denials of jurisdiction,

lOf but that is -- isn't it truec that the company has objected -=-
i

',; MR. AVLCRY: To pre-1965, yes. I apologize. We

,2: are objecting to pre-1965 federal assertions, beciuse of the

,3% Colton case, and the arguments spelled out in our bi.. €.

14/ I won't take your time to repeat it.

CHATRMAN BENNETT: It seems the Colton case is a
pretty good argument., Isn't -- at that time there was a
170 question as to whether or not they were subject to the juris-
hdiction of the Federal Power Commission in that respect.
Right? The wholesale rates, that is?

MR. STOVER: i.core was a question as to wholesale

21 rates.

pocters, Inc.

25
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{ questions as to the authority of the FPC to order cennections u

<22
CHAIRMAN BENNETT: You can't hang somebody for
taxing a position where the law is not clear, can ycu?

MR. STCVER: You cannot perhaps criticize someone in
19€4 fir taking a position similar to the one the Court of
Appeals tock in the Colton Case which was cpposite as I recall,
to the Supreme Court's position. But I think Mr. Leckie's
point was that the Colton Case decided only really tae one thing

The Colton case did not dispose of all the possible

Section 202 of the power acts. Some of those questions -~

CHAIRMAN BENNETT: They didn't dispose of the Wheelin
preposition in that case, either, did they?

MR. STOVER: No. Mr. Avery's objection as I understd
it though, would eliminate from the discovery all denials of
jurisdiction, of federal jurisdiction, of whatever activity,prid
to Colton. He will correct me, I am sure, If I am wrong but
that is the way I read his objection.

CHAIRMAN BENNETT: Here is the point, Mr. Avery.
Suppose it is a wheeling situation and you denied that the
Fecderal Trade Commission or the Power Commission had jurisdic-
tion. You would have been right.

MR. AVERY: Yes, sir.

CHZIRMAN BENNETT: If Pederal Power Commission said

tney didn't ahave jurisdiction.

nc

MR. AVERY: Yes, sir. The point that I wanted to malle
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on that was Mr. Leckie said he was lcoking -- you asked him

why he was locking for the asserticn as to federal

jurisdiction re-Cclton. He said because then we will know the
cases in which they asserted lack of jurisdiction and we can
look at those cases. If that is all they want, why don't they
ask us in interrogatories as to what filings we made at the
FPC prior to 1965 with regard to these things.

CHAIRMAN BENNETT: 1Is that satisfactory to you?

MR. AVERY: Then we can answer a properly framed
interrogatory. But to ask us to make this trenmendous £file
search and to go through all these files to read every
documcnt we ever filed with a regulatory ccmmission to see if :L
is --

CHATRMAN BENNE®®: You are saying this is burdensone
and you will be happy to give them the other thing?

MR. AVERY: We are saying it is not evidentiary
material they are seeking. The burden argument is the
pragmatic approach you mentioned this morning. What I am
saying to the extent there may be some relevant inforration
in this area that they could seex. There's a better way to
go about seeking it, to use interrogatories which focus
sharply on the specific facts they are interested in. If you
deny this request and indicate thewy can pursue the information
through an appropriately drawn interrogatory, tney will end up

with the information they need but we wcn't have to go

-
-

s
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CHAIRMAN BENNETT: What dc you say to that, Mr.

MR, LECKIE: We are not asking only for filings with
the FPC or other agencies, we are asking for documents wherein
acserticns of tlis type were made. So their filings would
r.ot do the job.

CHAIRMAN BENNETT: Why nct. If you have the filings
that they made, then you now know in what proceedings you can
look at the actual record, don't you?

MR. LECKIE: We do for certain proceedings where
chre filings resulted in a proceeding. But in many cases, the
filing doesn't result in a proccedirny and in many cases, the
filings are never made.

CHAIRMAN BENNETT: The Federal Fower Commission doesr;
keep records like that?

MR. LECKIE: The Commission keeps records of filings,

yes, your Honor, but not of asserticns of jurisdicticn.

CHAIRMAN BENNETT: But nct of assertions to some othelr

person like a wholesaler?

MR. LECKIE: That is correct. We asked for
sarples of such a -- excuse me, of such assertions in this case.
We were not asking for anything more than really what Applicant
could provide if we did it in interrogatory form. We felt

the document request form using samples based on discussions

‘s



with Applicant would suffice. We felt it would not be any more
than subsequently shing interrogatory answers.

MR. AVERY: 114 have a moment or two, Mr.

MR. TUBRIDY: What do you N prove with that
» Mr. Leckie?
We intend to counter assertions on the
Applicant as 0o pervasiveness of its regulatery

sdiction.

MR. TUBRIDY: Based upon the fact that what thoy
in there was erroneous. They maue no proper claim to the
rrtions Zoantained in that document?

MR. LECKI1E: Your Honor, basea on the ract, 1t 1s

e . : |
likely that Applicant isn't being specific enough when he claims

pervasive regulatory jurisdiction before you.
MR. TUBRIDY: In case they applied for what they

didn't expect the law tc be? 1Is that what you are looking for.

I don't disagree with what you are entitled to, I am asXking
you what you are asking us to do.
MR. LECKIZ: I am not sure I follow your guestion.

MR. TUBRIDY: If they misinterpret the law, are

o e p—— ——— e

you going to put that in evidence against them for us to find

B ——

»orething improper with that, we will Lave to find rmala fide.

It wasn't a bona fide operation. It wasn't arn honec“ mistcake.

geral Repotlers, Inc.

25 MR. LECKIE: This was rerntioned by Mr. Bennett and b
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sdiction is and where sn d who has

help us do so, not so muc! to say that the Applicant

A9 a different story now. That isn's our pPoint, Our

purpocse 1s to delimit where the jurisdiction is and who has th
There is no malfeasance involved in this reqguest,

MR. TUBRIDY: I see,.

M3 AURLY, o Wwiie L.oment, Mr.

Bl Chairman, Mr, Tubridy's question really covered the first

Point I wantcd to be sure was in here. That is,our basic

o

cor.te.jon is that this does not seck

.

%;cvxdvutAary material, it is not Probative of anything. To the
| extent you will have to determine the argument of pervasive
jurisdiction, you will do it on the basis of your exercise of
Judgment looking at the applicable precedents .nd statutes
and what we may have said before will just have nothing to do
{with the decision of that question,
I don't want to have that basic question lost track
he only other point was on the sampling question. I

tc again emphasize that this so-called sampling is really
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|14 an irpossibility because if you look at their answers, they are

2" Saying give us samples in those areas where regulatory jurisdicdicn

J 18 at issue. We don't know what is at issue and we couldn't
4 Possibly sample.
5 Frankly, it was that suggestion that led me to -=- in

6. reading their responses == to think what they are recally

=

7. talking about is an interrogatory. They are trying the sampling

| , , :
g, technique really to turn a document request into an interrogatoiy,
9£ in effect, it is asking a question.

I really think the way to handle this is to deny thig

<

] | Fequest and let them frame interrogatories and let us

?f struggle with them and see what we can do.

33 MK. TUBKLDY: Betoure the Attleboro cace you had

:

14 @ decision that the state could regulate even though you have

szn ICC. Then you have one customer out of how many thousands,
Suddenly, thc whole scheme is pushed aside. Suppose

Some matter came up where a lawyer made an advice, now this is

the law. The next day the thing is up in the SUpreme Court

and that isn't the law. How do you expect people advising

in an operation of this kind where it is very fluid, ex*remely

fluid, you try to find out what is ICC and what is rot and you

find out you sold to a customer who puts it into Interstate

Commerce. Yourproduct went on so these implications attach.

How are ycu going to expect people trying to direct

and instruct what the operational law will be in this connectior
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and say oh, we did it wrong. But I think you will have a
difficult time showing wvhen there was romething wrong honestly
made under no real guidelines, and in fact, the law changes -=-

I don't know what you are going to be able to get with it
frankly. \

MR. LECKIE: Your Honor, we are really trying to ascq
tain the various situations in which regulatory jurisdiction was
claimed cor denied. From those situations, we will be able
to develop our defense to the pervasive regulation claimed.

CHAIRMAN BENNETT: Maybe we should see what the
pervasive regulation claim is. Actually, in practice what is
it.

MK, LECARLIE: Yhat is a pussibilivy, your honur,
but discovery will be cut off in this proceeding ==

CHAIRMAN BENNETT: Not necessarily,we can order dis-
covery at a subsequent time, I suppose.

MR. TUBRIDY: Could you give us some idea of how
extensive =- how much of a burden answering this problem would
be?

MR. AVERY: Well, you see, if you look at the
request which is set out in full, either in the document or
you can find it at page 16 of our ojecticns ==

CHAIRMAN BENNETT: Page 20 of the document.

MR. AVERY: All right,

They ask for documents and that is broadly worded.




TUBRIDY: Page 30, you mean,
It requires a full file search but
would have to look at
have ever made with a regulatory commission.

MR. TUBRIDY: I read that Jersey case up there, they
stipped seven-tenths of a mile, used one line, censolidated,
got it and they sent excess back, and because it was
excess they could use the overflow and because the
purchaser from Jersey Central put it in Interstate Commerce,
they were subject to filing with the ICC and subjcct to the
ICC Act becausc their customer sold it.

If you had asked any lawyer, are you subject to
the 1(C, NC wouldu nave sdid hu, IV, Wiv wuuld ever
think if you sell it to the customer and he puts it in 1CC,
you are under their jurisdiction?

MR. AVERY: You have raised two points in your
cocmments, Mr. Tubridy; your first question had to do with
burden. There would be some but our objection it not recally ke
on that. Our objection is based on relevance and that brings
uUs to the sccond point you made that any such assertion will
have very little probative value, in fact, no probative
value. Therefore, it is not rclevant and discoverable.

CHAIRMAN BENNETT: Gentlemen, we have discussed this

both yesterday and today and it is our feeling here that

the request itseclf is extremely broad and we also considerabl:




not.
icate tax : 1é been withdrawn, the
rathdrawn.,
For the cpecific federal power proceedings, what
do you rcally want alout that? It scems to me what you are
asking 5 view of scmething that the Federal Power
CHormiss done.

M. buunwwiuhl:

Judye uennetcr, that is absolutciy neg

want,
CHAIPMAN BENNETT: All right, what do you want?

MR. BOUENIGET: ilere is what is going on over there.
No. 1, on the rate case, Docket L7702, we want -- we consider
that that case is a pricing effort., We say here that
Duke's pricing is at the very heart of this procceding and that
we want to know the intent behind that pricing effort. This
is the only place that we have to find that out. The Fedcral
Power Comnmission has told us in the last case we were involved
in over there that if we don't like the relationship between
Duke's wholesale and retail rates, we can ge to the North

Carolina Commission and complain about it. Well, we are hecre
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T that purpose and we are here complaining that this cempany
ras for ycars pursued a policy of pricing to these wholesale
customers vis-a=-vis the rcectail-industrial customers in North
Carolina which removes us from competition for those

wholesale customers, for those retail custorers. The fact
that they filed the proceeding at the Federal Power Commission
is a matter of public record.

If some documents appear in response to this request
that show that Duke counsidered before filing this procecding
whether to file firct as to the wholesale customers or the
retail-industrial customers and if a remorandum comes back,and
Fere I use my imagination, T have no ideca what i there == if
a memo comes back saying let's file fiist against the wholesale
customers because there we can tighten their competitive
situation then that says a lot about cverything Duke has done
in this proceeding and it says a lot about that pricing
effort that won't appcar on the face of Federal Power Commissic
proceedings.

CHAIRMAN BLNNETT: Then what you want is any
inner-office memorandum in the files of tkris company regarding
the filing of this particular proceeding as to whether or
rot it will have an effect on competition.

MR. BOUKNIGHT: Yes, sir.

CHAIRMAN BENNETT: Both of those have to be “here,

one, an inner-office memorandum regarding the filing of this

ot
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particulus proceeding in which there is a statement made of the
effect of this filing on competition -~

MR. BOUKNIGHT: Your Honor, I would hesitate on the
inner-office memorandunm requirements. It may be minutes of the
reeting of sorme committce within the company.

CHAIRMAN BENVETT: 3 regard that as an inner-office
remorandum, A repor% or something of that nature.

MR. BOUKNIGHT: That they knew =--

CHAIRMAN BENNETT: WIth that is there any objection
to that request?

MR. AVERY: 1Is that the position of the Justice

CHALRMAMN BENNETT: 1t is ry understandino that he
was spcaking for both,
MR. LLECKIE: VYes, it is, your Honor.

MR. AVERY: We have alrcady ajreed to do that. We

, have modified Question 4 (g9)in our discussions to recad as follo:

"We agree to produce documents relating to 1, the intent for
which rate levels or designs were initiated or maintaired or
2, the contemplated effect of those designs and we have agreed
to do it and we are asserbling those documents.”

CHAIRMAN BENNETT: That is moot then,

MR. BOUKNIGHT: Very fine.

MR. AVERY: Do we have it understood the rest of

that objection is sustained though, Mr. Chairman, because that
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reguest was much broader than that. It asks for all documents.

CHAIRMAYN BENNETT: I asked hin what he wanted and he

NR. BOUENLIGHT: That is to half of No. 8. There is
arother half., We are satisfiecd as to that half and we understo$d
that in spite of the accommodation on 4-G to which Mr., AVery
refers, that I objected to any mention of the present Federal
Power Commission Dockest, Since that is not the case, we
are happy on that half of No. 9.

CHAIRMAN PENNETT: Then you are through.

MR. BOUKNIGHT: On that half, yes.

CHATIRMAN DENNETT: Give us the other half.

mit, BOUKNIGHT: The other onc is the Creen River
Hlydroelectric procceding, Maybe I can tell vou what has becn
going on. Since EPIC filed for the pump storage groject
about two ycars ago, the first thing that met us in addition
to the blocks the power company finds betwecen it and the
hydro project was an cffort to declare a certain position of
it to be a scenic river under a new North Carolina Scenic
River Act. That specific portion of the river which would
have been declared scenic was between two hydroelectric
projects operated by Duke and would have encompassed the dam
site of our present project.

We think that is one of the specific types of efforts

to influence legislation which is not broad and which might lead
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us to sume of the intent of other things that have hagpened
Lhere. The next thing that occurred in the Green River Valley
was that the site of uur proposed principal dam was purchased
from a farmer by ancther landowner in that area, the

Cuke Power Company. Since that date, we have had to secure the

to go on that land on each occasion for these studies contemplages
by the Federal Power Act.

All in all, we think Duke's activities about that sifa
and Duke's activities in litigating against that site have
shown a very definite intention and some over' acts to remove
us from ability to generate electric power and fiom ability
to construct any type of project.

Now, thc litigation aspects of it -- we, of course,
have a sham exceptionin the Hore-Pennington Doctrine. Duke
Power's intent in instituting the litigation =-- Duke Power's
plans to plan further harrassment of that project in the Green
River Valley we think would be relevant here. Plus Duke Power
Corpany in its petition to the Federal Power Commission
there promised to oppose any application by these cities
to build any type of project and we think that that includes
both the vexatious licigation which the court in the Otter
Tail case held wes a per se violation of the Sherman Act.

Plus it contains a promise by Duke that regardless

of the merits of the litigation, regardless of whether there ar¢




’ substantive issues before any hody or whether there ave not,
- N P
‘ scther it is sirply a sham, that we will still see Duke there
J, cppsoing us. We think docurments backing up this are very
4, rrecific and have relevanc to this inquiry.
: Y i

5 CHAIRMAN BENKETT: Just what type of documents co ycy.
6 want?

y
’ MR. BOUKNIGHT: We would love to find a statement

8 in Duke's internal remoranda or Board of Directors meeting
7 of the exccutive committee or so on, explaining how they came aljcuz 3
10, to buy this land in the Green River, what their intent was
llk in buying the land, explaining their intent in entering this
12! litigation,
Mr. 2 s said something this morning that Duke had

promiscd only to oppose us in proceedings which we

i commenced rather than commence proccedings against us. Wwe all

; kxnow anybody who wants to build an electric project has to commgncc )
I7F proceedings for approval,

! 1 think that is no approval.

! MR. FARMAKIDES: When you say we, who are you I

20, talking zbout.

21 MR, BOUKNIGHT: About municipalities.

22 MR. TUBRIDY: You said ownership of land, who owned
23§ it?

24 MR. BOUKNIGHT: A farmer owned the lard.

ne. |

25 MR. TUBRIDY: I thought you said we owned the land.
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1 MR, BCUENIGLT: No, the farmer cwned the land and

Dike purchascd it from them.

~

MR, TUEPIDY: All zight. I am sorry. I misunderstoda.

[}

CHAIR/AN DENUETT: What you want then is any internal

i~

§ ! Semorancunm, rcport, anything of that nature that is inside
6. the company which expresses the intent under which these
7. Procecdings arec being brought or by reason of why these are

8 brought?

94 MR. BOUENIGHT: I will agree with that with cone
30' qualification, that {5 comectimes papers which shuw an effect
"? which cbviously is anti-competitive also show intent. I

,25 don't think that a piecc of paper saying let us purchase the
‘3: farmer's land ir the Grcen River Valley --

CHALIVMAN BENNETT: Becouse this will have the effect
15 of cutting off the EPIC?

16 MR. BOUKNIGIT: I think it would have to have all

171 that.

18 CHAIRMAN BENNLCTT: Well, I don't think it would have
191 t° either. Anything that indicates attempt.

20 MR. BOUKNIGHT: Yes, that is all we are after.

21 CHAIRMAN BENNETT: What do you have to say to that,
22 Mr. Avery?

23 MR. AVERY: I think Mr. Bouknight has done an

24 excellent job of proving our point with regard to this

- ———

*. ! basic thing. The cbjection we have to this whole area basically




is ¢h.%t they are sceking to rclitigatce a case that is being
tried in the Federal Pcocwer Corrission before this agency.

You asked him to first of all -- 1 think it was significant
that Mr. Bouknight got up on this ore, not Mr. Leckie, not

Mr. Stover but Mr. Bouknight vho is actively iavolved in that
litigation. We think they are relitigating that ratter in here
and litigate here or do it sinultancously in two fcrums, or
they are sceking to use this prcceeding to assist them in their
prosecution of their litigation in another forum, either of

which seems to me are indefensible and in mary degrces a

waste of time of this Board.
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was a definite atterpt to cxtend their monopely power, then

Lom can you say that is irrelevant to this proceeding?

CHATPMAN BELNNETT: Now, wait a minute, I£ this
e the situation in which the internal merorandum of Duke

-ows that this was not an honest at'empt to compete or to

-

#al w.th scmething that they ncedcd to deal with but it

1Y

MR. AVERY: Well, you are conj)ecturing as to what
the document says.

CHAIRMAN BENNE T: That is the only document we
suggest that you be asked tc producze. If there is no such
thing, 10U say sO.

MP. AVERY: Interestingly enough, your llonor. the
principal thing that Mr. Bouknight talked about as far as
intent was ccacerned was the purchase of the land.

CHAIRMAN BENNETT: All right.

MR. AVERY: I can't really believe it is a Farmer
2rown, however.

There is another question that goes directly to that
guestion 4-J of the joint document request. That ask. for
documents at the policy level of the company regarding the
purchase by the company of land in the Green River Valley
chprising a part of the profposed site FPC 2700.

We raise no objection to that request and we are

prepared to answer it. S50 we think that that --

CHAIRMAN BENNLTT: ~ what?
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MR. AVERY: 4-~J.

CHAIRMAN BENMETT: Thank you.

MR. AVERY: 1It is on page 7, Mr. Chairman.

CAAIRMAN BENNETT: Yes, 1 see it.

MR. AVERY: That is the question about Farmer

Brown's land.

Where we get into problems is where we see then
sceking to import into this litigation the issues that are
being tried simultancously in another forum and we feel that

that is a very important line and we should press it. That

is the reason for my continuing thas.

CHAIRMAN BENNETT: Aren't you going to get that

material you want right in that?

MR. BOUKNICHT: No, sir, that case is in
EPIC has been permitted a temporary permit to study
I don't think these things can turn on whether they
successful. In that case EPIC was fortunate enough

the pernit over Duke's objection. But nevertheless

one act in what is apparently going to be a long line of overt
acts to stop EPIC to generate power to these cities.

There is nothing going on in the FPC on this case

right now.

CHAIRMAN BENNETT: But he says he will give you the
information of the internal repcrts of the Duke Company

having to do with the purchase of the land. This is one of

239

abeyance.
the site.
were

to get

it is
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[ ‘things that you are complaining about here

i MR. BOURNIGHT+ Right., That satisfies that as far

i3 | a it goes
i

. There are other things we want. We want to know
s | about the Scenic Rivers Act, too. We want to know if the Act

6.1 mentioned a few moments ago --
g7 CIUATRMAN BENNETT: You mean this applicaticn they
legislature?

MR. BOUEKIGHT: We don't know who made the appli-

the legislaturn,
f%' CIIAIRMAN BENNETT: In any event there was some-
thing in the legislature that passed the Scenice Rivers
iAct; is that right?
MR. BOURKNIGHT: That finally was passed but it
did not include the Green River at the t.~e. When proposed,
it did include the Green River. I believe the Act was passed.
I am not certain whether a Scenic Rivers Act was in fact passed

]

bul the Act pinpointing this particular site as a scenic river
i

. |
Mo on which no Lydroelectric development was to be pursued was

" oiintroduch in the legislature of North Carolina. It was
J‘i}ntroduccd as a result of one of the commissions appointed by
fihc governor making a recommendation.

If Duke Pecwer Company had a great deal to do with the

recommendation made by that commission, then we submit that

:S;that is the kind of very specific anticompetitive activity
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which goes right to the point of the intent of Duke's
activities.

CHAIRMAN BENNETT: On the cther kand, isnt' that
the very thing which this company has the right to do to appeal
to a legislature or appeal to a commission?

MR. BOUKRNIGHT: Your Honor, we agree they have the
right to do that and we aer not here trying to stop them from
doing it or enjoin them from doing it as was done in the Noerr
and Pennington cases. We are trying to take their action in
doing it and put it before you and .ay it sheds a certain
light on some other things this conpany is doing.

We think it is certainly discoverable for that
rcason. 50 we nave the Scenic Rivers ACt next.

The third thing is the inte:¢ which led to thi
litigation that Duke instituted or that Duke intervened in
concerning the Green River project. We think that that liti-
gation may well fall within the sham exception of the Nore
case.

CHA1RMAN BENKETT: I thought we decided in on2 of
the other requests that political activity and litigation
activities, that so far as this request was concerned, without
prejudice was sustained to your renewing your objection or your
request after we get a decision in some cf these cases before
the Supreme Court so we will know what the law is on the

subject amor.g other thLings?
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MR. BOUKNICHT: Perhaps --

CHAIRMAN BENKETT: Why isn't that the answer to
this at this time?

MR. BOUKNIGHT: Perhaps I misunderstood the ruling
of this morning. My feeling on the timing of the Supreme
Court case is that there is very little chance that we are
going to get a Jdecision on the Otter Tail case before
hearing irn this case.

I had understood -- perhaps incorrectly -- that

, we would have the opportunity through deposition or through

more specific requests to ninpoint and to show the relevancy.

CHAIRMAN BENNETT: That is right. That may be adegqua

if you can show the relevancy.

MR. TUBRIDY: Are you familiar wi*h the litigation
at the FrC?

MR. BOUKNIGHT: Yes, sir.

MR. TUBRIDY: How far has that progressed?

MR. BOUKNIGHT: In this project?

MR. TUBRIDY: I doa't know anything about it so I
can't answer that,

MR. BOUEKNIGHT: The way the licensing procedure
works at the FPC, you come in and make application for a
preliminary permit; if YOou are granted that permit, it gives
you a right, something of a priority in asking for a license

some three years dowr the road. During that three years you




are supposeq to spend your tine studying the site,
s a feasible site, report to the FPC regularly on the results

of

your studies.

After three years, il the holder of the permit
decides that i wants to apply for a license on this Froperty
then it can come into the FPC and file all the very detailed
f1ings that it has to do to get a hydroelectric licence. The
PuUrpose 1s to keep people fron having to file full licenses
applications lefore they find out the reservoir will hold water

The ‘e have been many cases of utilities going into
projects like :his and finding geologically it simply wouldn't
work. You can't go on Farmer Brown's land or Duke's land or
anybody else's so long as you are just an intercsted citizen.

You have to go to the Federal Power Commission and get this

preliminary permit, then you have certain rights and you can

Justify some investment. So that permit hac been granted.

EPIC is performing the studies.

MR. TUBRIDY: EPIC will bethe recipient of the
license?

MR. BOUKNIGHT: Yes. EPIC is now pursuing the
studies, EPIC along with -- EPIC is the recipient of the
license. It is about half way through the study stage under
this preliminary permit, therefore litigation at the FPC

has lapsed for the moment

Should EPIC cr any successor to EPIC decide to
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license in a very few years then we may have litigation
on whether or not a nonprofit corporation
Carolina can do what EPIC wants to do.
But all of those will be questicns of subsztantive
45 to whether a nonprofit corporation can build a certain
What we are trying te focus on here is Duke's overall

¢ of conduct in hounding, harassing and vexing anyone

culd do such a thing at every forum that it can get into.

This is, we think, a very specific case of that hounding.

That is the way -- the way I understcod the ruling this morning
I thought if we could focus on specific instances where there
no questicn of shing, no question of a chilling of
S overalil rijhts to deal with the government on a day-ay-
day basis but to ask Dukc why you instituted this particular
litigation against this particular Appiicant at this time.
I thought we were free to do that.

MR. AVERY: May I have just a moment, Mr. Chairman?

CHAIRMAN BENNETT: Yes.

MR. AVERY: I should note for the record our
complete disagreement with Mr. Beuknight's factual characteri-
zations of what is going on in that case. I frankly am not
completely familiar with it.

Mr. Watscon, my colleague, is more familiar. He
tells me that Mr. Bouknight's account of the case and Duke's

position and his industry --




CHAIRMAN BENNETT: Is quite an exaggeration
of intcerest.,
think you can get the flavor
characterizaticn. We conme in and exercise our
1ich we have the right to do, in one
and raisec issues and all of a sudden -- which we are
nct successful in. They get their permit. All of a sudden
arve a vexatious litigator blocking them at every turn.

CHAIRMAN BENNETT: All right.

MR. AVERY: 1 just want to note for the record
that we completely disagree with his characterization of our
behavior and we again -- I think his account of it and what
lics down the road clecarly shows they are trying to use dis-
covery here to arm themselves to litigate that case over therec.

They can do it over there, you don't have ta worry
about it here.

CHAIRMAN BENNETT: I don't think that really makes
too much difference, Mr. Avery. It seems to me this iz a
very specific request for any documents that relate to the
purpose or intent which you people have on this particular

proceeding. I think that they are entitled to have it.

I don't say we are going to admit it when they get

it. But I think this is sufficiently specific. 1In other words
can't say it is a fishing expedition.

MR. TUBRIDY: This is the difference. The issues
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are whetlier your compary exercises vexatious accivities against

in that proceeding. It is not a question of

who should or who sculdn't have it or who 1s better or rose;

it 1s a guestion of whether the methods were vexatious;
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harassing them so they couldn't be successful.

CHAIRMAN RERNETT: The purpose behind it, which your

documents presumably would show. Maybe they don't. 1If they

don't, t“-ce is nothing there.

MR. AVERY: Well, 1 have one corment on that.

Yru have to be very careful in that regard. I think Noerr and

Pennington make it very clear that if your purpose is == if

Yyou are a bona fide party PXcssing youus case, that is you

think you have a case that can be made against a course of

action, you have the right to do that and the facts that it

may also have a competitively advantageous effect for you does

not make it a violation of the antitrust laws.

I am not recally quarreling with what Yyou are saying

now, your Honor, except I want it clearly understcod that our

understanding of Nore and Pennington is that you don't say

it is all of a suuden an antitrust violation because it might

e win the litigation.
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CHAIRMAN BENNETT: When they get to the point of
offering the evidence ard you get to the point of objecting to
it, that is a different matter. We think this is sufficiently
definite a problem to iagquire into it. The inquiry is linited;
you know what they have in mind; there is or is not such a
memorandum or report and if there is, we think it ought to be
produced, if not, why it isn't there. MNow this is not to
say that this document can be used for anything other than
this particular lawsuit because it cannot at this point,

We also do not say that we will receive this
document in evidence. We are just saying they have a right
to look at it.

MR. AVERY: All right, I understand that is your
ruling that, in response to 6(p), we will be required to produck
internal memoranda including minutes, which express the intent
for which our participation before the FPC with regard to
the Green River project was undertaken.

CHAIRMAN BENNETT: That's correct.

MR. AVERY: The only other ccament I would make is
that we will comply with that order, of course; but I would
like to reserve the possibility -- I have not seen these
documents. I don't know what is in them -- I would like to
reserve the possibility -- I don't think it takes a ruling now,
but I want to mention it in case so when it comes up =-- if

we look at those documents and we think that they have absolutel:
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no anititrust significance whatever, but that it would disscvantare

our client within the litigation at FPC, it might be we would
want to bring those docurents to you, to the Board fcr your
review.

CHAIPMAN BENNETT: nd direct the use of those
documents.

MR. AVERY: Yes.

CHAIRMAN BEXNLETT: If there is good rcason for it
and you show good cause, perhaps we could issue such an order.

MR. AVERY: I don't know whether that would happen,
but I want to mention that in case that came up later.

CHAIRMAN BENNETT: Wi_hout objection, so far as you
people are concerned, that's all right, right? If they can
show this particular picce of paper has nothing to do with th
antitrust proceeding, you can't take that aMi put it into
some other proceeding.

MR. BOUKNIGHT: Yes, we know we can't do that.

MR. LECKIE: We would hope the documents indiéating
anticipated anti-competitive effect would be brought in.

CHAIRMAN BENNETT: I think we understand that that
is within the term intention. May we now go to the other
matter.

I see it is getting late in the afterncon. We

would like to get into the other questions here, some of them,

I think this deals with the moticn by the Applicant which
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regards th2 Justice Department and the Intervenors' ioint

request, We think that the nctations which we have made here
indicate what should be Jone with respect to it. 1f scmebody
requires a clarification, they may move to rescttle what we
have said by prcposing an order to us. 1In other words, if it
is not clecar in any respect as to what we orcered you to co
and you want to propose an order to be settled on the subject,
send us a copy of your proposed order with a copy to the cther
side and we will take their comments back and forth. I den't
think it is necessary =-- I think it's been clear so far --
but that is the means by which if a problem develops, we
can get to that,

wow, the first quescion the Appiicanrt has 1s tnat
they ask for certain data with respect to other services.
I believe there was an cobjection by the Applicant to it. Now,
I wonder if in this instance -- the Applicant asked for it.
I wonder if the Applicant could tell us just what they intendecd
by that request.

MR. AVERY: Yes, Mr., Chairman. The interrogatcries
that are covered by the first heading of objections by the --

CHAIRMAN BENNETT: PRoman I, yes, that one.

MR. AVERY: We are seeking in these interrogateories
two types of information. First, information as to industrial
development activities in areas which are served with municipal

services other than electricity. And secondly, the statistical
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dats as to the provision of municipal services other than

electricity.

Now the Intervenors, by their ciiecting, are
seeking to limit our inguiries as to munic:pal services other
than electricity to direct inquiries which are
incorporated in our Questions 18 and 19 abcut possible time
agreements., They are suggesting to the BEmard ‘hat the only
thing we should be permitted to ask about is direct queéstions
as to whether time exists.

We defend the relevance ~f the crestions objected to
©on several grounds. First of all, we think it is relevant to
the cloimed inability, the claim of inability on the part of
e Tultivenurs to compete with bDuxe tor irngdustrial custormers.
They say they cannot compete with us for industrial custcrmers.
We think that that claim makes the material we are sccking
relevant. We want to look into the efforts that they make
to attract industrial customers.

They would restrict the inquiries to the
municipality's effort to seek customers for the electric
system. Now, it seems very obvious to us that that could pre-
sent a distorted picture. If you are loocking only at the
instances where they are seeking electric customers, you might
get one picture of the importance which electric services
place in the competition between various areas for industrial

service. But if you look at the whole picture, if you look at




-
T TS

o O o~ (&) L]
e o s

~N

£Ie=T

10

n!
12}

131

1a!
15
16
17
18
19
20
21
22
23|

24}
18, Ing. :
25

the total industrial developrent effort which a municipality

undertakes, then you right get a very different micture as to
the role of eclcctrica'! service in that ccmpetition.

CHAIRMAN BLNNETT: You are saying that cven though
you may have -- take the worst case -- suppose it is very clear
to us that Duke delivered, went about setting up a situation
whoreby the prices on electricity wholesale to the municipali~-
ties was such that when corpared with their ratail prices
to the municipality's prospective custcrers was such that it
was too small to get a profit. Suppose it is established.

Now you say, yes, but the nunicipality urged people to come
ia here by giving them sewers and all other sorts of things
of that rature.

How if you had done that, what defense is there ==

MR. AVERY: That is not a point =--

CHAIRMAN DENNETT: -- to you? That somebody else
is doing something which might be advantageous,

MR. AVERY: That is the second poirt. 7That is a
second heading under which it might be relevant. I would
rather cover the first po.nt first, We are -- the claim is
macde that they cannot corpete effectively with us for
industrial customers. They make the claim that they cannot
do that because of the price sgueeze, to use the shorthana
phrase for what you are talking about. We are entitled to

explore that claim as a matter of discovery and one thing is
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the tocal industrial developront effort which a municipality

‘ undecrtakes, then you might get a very different picture as to
3 the role of electrica’ service in that competition.
4 CHAIRWN BINNETT: You are saying that even though

you may have -- take the worst case -- suppose it is very clearn
6 to us that Luke delivered, went about setting up a situation

7 whereby the prices on electricity wholesale to the municipali-
8’ ties was such that when compared with their r2tail prices

? to the municipality's prospective custorers was such that it
was too srall to get a profit., Suppose it is established.

11| MNow you say, yes, but the nunicipality urged peopls to come

12 in here by giving therm sewers and all other sorts of things
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just how is the decisicn made by industrial customers as to
where to lcocvzate?

CHAIRMAN BENNETT: Does it make aay difference if
the industrial customer says, “"Ve will have to pay more for
electricity here, but there are a lot of other services
these people can give us®?

MR. AVERY: The tie-in has nothing to cdo with it.
We are try.ng to find out how decisions are made by industrial
customers as to where to locate because tha® is germane to thel
claim that they are not making the decision to locate in
their municipalities because of the price squecze. Of course,
the premise of your guestion is that the price squeeze exists |
and that, therefore, perhaps these other elements are irrele-
vant, but we don'lL -l.ink it exists. We ==

CHAIRMAN BENNETT: 1f it doesn't exist on noaxe of
this, none of it is relevant.

MR. AVERY: Unless they come in with evidence show-
ing that we have tried to get industrial customers and they
might even show that the company itself had a long five-year
effort to get that cumpany a~d chey could make the claim that
is because of the electric rate difference.

CEAIIMAN BENNETT: They could make the claim, but
they would have to establish that,

MR. AVERY: That's right. But we don't know what

tney will do. We want to know now; this is discovery; we




want to know the total picture, how they go about trying to
get incustrial custormers.

CEAIRMAN EENNETT: I see a slicht degree of fish
line going through the air here on that, Mr. Avery.

MR. AVERY: Well, I can't agree that it is fishing.
I thirk this is very specific narrow information,clearly gerrasis

CHAIRMAN BEXNNETT: I think you are going into some-
thing that is ocutside of this. 1I grant you if these people
said, "Look, you are not going to get sewer service cr water
service if you don't buy electricity from us," that might be
a separate violation by the municivalities. That could be,
of course, perhaps, in violation of the North Carolina statute
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they passed last year.

MR. AVERY: You are prescing me out to the second
ground on which I claim relevance -~ I will turn to that now -=-
the gquesticn of tie-in,

CHAIRMAN BENNETT: I am pushing you on the first ond
because I think you are going into something that has no
relevancy to the question provided they establish that you are
engaging in a deliberate price squeeze.

MR. AVERY: We are now at the discovery stage. We
are trying to prepare our defense. You are saying in the pricse
squeeze 1s shown this information is irrelevant. One of the

issues you will have to> decide is whether or not there is a
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price sruceze.

CHAIPMAN BENNETT: VWhat deoes something else have to
do with the price sgueeze on electricity?

MR. AVERY: A areat deal.

CHAIRNMAN BENNETT: I con't understand. You tell
me precisely what you want. What piece of paper do you
ervisage?

MR. AVERY: We want a description from them -- we
want a description of their industrial development effort,
the industrial develcoprent cffort which each of these
municipalities undertake,and we want a picture of the total
cffort. Ve don't want it narrowed to the electric customers.

Perhaps one of the points that come up mcre acutely,
maybe it would be a little clcarer with the second, Roman II oI
their objections, which is really a variation on the same point
as they say. We ask for information as to industrial
developrent activities -- efforts to attract industry to the
municipality or the area in which it serves with municipality
services. They say, no, that should be limited to a question
asking about efforts by the municipality to seek customers
for the elcctric system. Now one thing that could very easily
happen, you could have a town down in North Carolina which
has an industrial cdevelopment departrment which seeks to
attract industry to that area. But it is seeking it in the

broadest sense talking about electric power, among other things,
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Vhere
wn there or a consultan ha 1s doing things
ane to our defense, t! ] for industrial
not based
°n price, but on a number of factors, then we wouldn't
get one bit of information. Because the real question has
been trunk indicated and narrow in focus and we lose the
information we need.
CHAIRMAN BENNE Assume, for purposes of arqument,
again, that there is a price squeeze. 1Is it any defense to

that price squeeze that these people, by superhuman

cfforts in cother directions, are able to overcome and get

customers? In other words, isn't your crime, if there is one,
your inconsistency, let me say with the antitrust, that
you have created a system with respect to *he electric work

and this other tusiness is all over the dam?

MR. AVERY: I anm nect prepared to accept that as
valid. I would have to think abeut that, that we wouldn't
perhaps find a cefense in some of these other elements. But
the troudble I have with your reasoning is that you are assum-
ing -- you are saying it is not relevant on the assurption

that they have proved a price squeeze. You will have to find
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out whether they have that going and they are going to be
CHAIR AN BENNETT: This other thing has nothing to
dc with whether ycu put a price squeeze oOn them.
MR. AVERY: Absolutely, it does. They are saying,
"o lost these industrial customers because we could not
offer it." We might want to say, "No, you lost them because

the town education system was not very good,” or I don't know.

T can't think of a number of reasons. There could be any one ci

a number of reasons why a particular industrial customer did
not decide to locate in this particular municipality and they
are going to be claiming it is because of the price squeeze.
We want to know whether it is that,

CHAIRMAN BENNETT: This is not an action for dam-
ages. This is a determinaticn of whether or not the activities
of this Applicant ar2 inconsistent with the antitrust laws.

MR. AVERY: That's right.

CHAIRMAN BENNETT: All this other material of what
somebody else does has nothing to do with the case.

MR. AVERY: That is not true because the inconsister;
claim is the price squeeze. You can't decide whether there
is a price squeeze without knowing the basis on which a custond

does or does not decide to locate in a given place.
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Oxay,

take just a couple of minutes,

During ) ‘ess, 1 had an opportunity to look
at a couple of the other deccuments in the cases just to look
for exarples as  to statements which make this material
germane.

1l prehearing statement of the Inter-
venors, »aqge ) discussing what they head the
description of the parties, and they make the statement

anc¢ the cities compete for high load factor customers
because tlicee custcermers are of such high ecconomic significance
Duke has been highly successful in attracting such stomers.
This illustrates what I am getting at. One of

the issues that will be present in this case is the recalities

of competition between Nuke Power Company and the cities for

industrial load and it seems to me that unless we get the

total picture as to how these industrial location decisions
are made, we will be hampered in preparation of our case.
MR. FARMAKIDES: You are looking at the ability of
the municipals to compete with Duke.
AVERY: That is right.

FARMAKIDES: That is why you want the sewage




picture.

C her thing to show the other parties
regard this type of material themselves as relevant in
request 6-) the joint discovery request. They ack for
documents relating to the following: new electrical loads,
area growth or development, and locations available for
cormercial or industrial developrent in areas in which
such electrical load micht be served by electric utilities
other than the company. So, that, in terms is seeking the sardq
docurentation from us.

I think it is a clearly germane subject. I won't

take additional time to argue about tie-in, that is spelled

out in our briefs. 1 think the rost important aspect of
relevance is the overall relevance to devclopiné our
defense on competition for industrial customers. I think alsc
this information is relevant to the tie-in issue.

CHAIRMAN BENNETT: If you say the other fellow
is tying, that means he is a tad fellow, too.

iR. AVERY: I don't think we need to get into
that point at this time.

MR. TUBRIDY: There is nothing wrong with tie-in.

MR. AVERY: Nothing wrong with tie-in?

MR. TUBRIDY: No. Buy a hat and you sell the coat
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Nith 3t. I+ has to have =-- Section 3 it has to effect

MR. AVERY: It is also a Sectica 1 vioiation, can
be.

MR. TUBRIDY: That is a questicn. I don't know
if it is A, a man ties in, but Section 3 cnly provices which
may cffect competition. They can tiec eclectricity in with
water, there is nothing wrong with that.

MR. AVERY: I don't think you neced to get into
that.

MR. TUBRIDY: BPBut you are using this tie-in word.

MR. AVERY: After participating in the U. 5.
versus Locss case, that is close to my hearet.

In ary event the issues whici. the Board must rule
on are to set the guidelines for discovery, they do set
out the possible lookin3 into anticompetitive activities of
the municipalities and under that standard this would be
germane.

CHAIRMAN BENNETT: I think we in our order made
it very clear that we thought that maybe you fellows agreced
to a little broad set of issi.es and that while we let you
do it for the purposes of initial discovery.we were still
concerned that maybe they wouldn't prove to be the issues you
try here.

MR. AVERY: As I say -- I don't want to forget




[N

cevel ing our 1SC with regard to t
cocrpete effcctively for industrial customers hinges on a

MR. TUBRIDY: What is the volurme of business we

m=ction with the municipalities supplying

MR. AVERY: K lowatts sold?
MR. TUBRIDY: I was thinking in terms of dollars.
MR. AVERY: Dollar sales by municipals -- I don't
know wiiy 1 try to narrow it because I don't know anyway.
MR. TUBRIDY: I don't know how substantial this

problen is.

MR. AVERY: I don't know. Maybe Mr. Bouknight
can tcll you.

What are the séles?

MR. BOUKNIGHT: I don't know in dollars. In
1969 we had for the Federal Power Commission case a stucdy
made and we determined that no municipality was serving an
industrial customer with a load of over 5 megawatts as
contrasted with Duke, I believe, now they serve in the area
of 140 or I think it is 174 we were told last week of that
size.

MR. TUBRIDY: 174?

MR. BOUKNIGHT: Yes, 5 megawatts of business.
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IR, AVERY: My colleagues tell me we don't know the
your questicn but it is one thing we hcpe to
An the discov

MR, 'BRIDY: 0pe it isn't de minirus.

MR. AVERY: Lo

AVERY: don't know whether it is or not
will just have to get the facts.
Thank you very much, Mr. Chairman.
CHAIRMAN BELNNETT: Thank you.
.~

Mr. Leckie, do you wish to speak?

MR. STOVER: 1 think it is up to us to respond to

CHAIRMAN BENNETT: Yes, I guess the Justice
Department doesn't want to get in this fight, do they?

MR. STOVER: Probably not. We would love tc have
them, though.

First, your Honor, about the tie-in question which
Mr. Avery raised at the end of his remarks, we fail to
sce what relevaance the all« 1 tie-in would have in this case
even though we undertook in what was perhaps an excess of
generosity to answer two of the Applicant's questions about

it. Simply because we do not see any way in which == if it

were proved -- that cne of the cities had tied electricity




hands and of

relevant also in this area.

Avery characterizes as his main point,

procec:ing i1s necessarily and by
definition about the rendering “f electrical service and the
attraction of electrical customers.
To say that vou can attract a factory to the

ncighborhood of a particular city by pointing out the existcnc
ol scwage systems or for that matter an c::cellent network of

high quality school system is not what .- at issue

We are talking about competing electric utilitics
i to say that general industrial development of an area is
somchow to ke equated with the attraction of electric
customers to that city's electric utilities begs the question.
Looking at some of the questions that Duke has
propounded, No. 14-C -- which is on page 12 of their
ducument request =-- they have asked us to des( ..be the
efforts of the cities to attract commercial and/or industrial

facilities to locate in the municipality or within the area

scrved by any of its sewage, gas, vater or electric facilities|

Well, we do not compete witn Duke to render sewage

service because Duke is not in the sewer business; the same
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1s true of water and yas. We have objected to this guesticn
SO lar as concerns the norelectric utility services. We
don't see what point they have here, we don't sce any
connection as  long as there is a possibility that a new
industrial cstablishment will come in to looi: at the
situation, pick a site, connect up to the City of Lexinrgton,
let's say, for gas or sewage or water service, and go ahead
and buy electricity from Duke.

What 1 am trying to say, your Honor, is that the
fact that a municipality is able to offer gas or water or
sewage service does not without more show that they would get
electric customers they would not otherwise get.

The figures cited by Mr. Bouknight would tend
to establish that. We are not saying -- and this is some-
thing that Mr. Avery raiced -- we are not saying that because
of the price squecze we have lost industrial customers to
Duke. What we are saying is that a price squeeze exists and
the fact we don't have industrial customers and have not had
large industrial customers is probitive of that price
sque :ze.

MR. FARMAKIDES: 1Isn't Mc. Avery also saying that
the revenue that you receive from gas, water, sewage,
that really goes to your ability to compete?

MR. STO'. " There is nothing in question 14-C

or in 72 or 73 whica would in any way indicate that that is
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the caue.

Now thcy have achked elscewhere about transfers

but this == in the first place 1 am not at all sure this is
a ratter of cdofense if it e established there is a price
squeeze 1n electricity. It seems to me that it is analogous
someviat to what I kelicve used to be called the "pass it
on" defense in vhich somecne would cbject that well, yes,
+harge a monocpoly price but on the other handéd my customers
raiscd his prices arnd vasn't hurt.
This kind of cdefense has been just about uniformly
rejected. To say that the -- if we were to assume that
the Applicant czid, well, yes, we bhave charged a price at
which the cities could noct cowpete for industrial customers,
had they not somc other resource, but, yes, they do have
another resource, then this strikes us as no defense whatever.
Vhy should the cities have to plead their gas
department to repair the cdamage don> to their electric
department by Cuke's pricing policies is basically the questiol.
CHATRMAN BENNETT: What are you willing to give ther
in this regacd?
MR. STOVER: We have set out in our objectiuns,
your Honor, that a2s to No. 1l4-C we would like the Board to
strike the refcrence to sewage, gas and water facilities and

linit -- here I a=m moving over into II of our document -- and

limit --




vage, gas, an »r facilities and to linit
juestion t ‘ Ls to attract pcople to be served
he electric system which is, as I said, what the case
rcally about.
There are several other places, questions 14-A an
B and 15 where the phrase "the area served by its electric
facilities or the service arca of the system®™ are used.
How this docs refer to the eldetric service area
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connecting an industrial or cormercial establishment to the
city's clectric systen. In other words, the area in

which electricity is served, generally speaking, may include

this table top, but in this corner of the table top here

Duke may be serving a particular customer in that area.

So basically we would like to have these questions
reduced to the parameters I have indicated, to actual efforts
to bring in customers to our city's elcctric systen.

Now in No. 70, ycu also objected to 72 and 73 in
toto. This is pages 4 and 5 of our objections.

In No. 72 basically the Applicant has asked for

the number of customers located outside the corporate limits
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of the city and served with anything at all in the way of

util:ity services, gas, water, sewace, oOr electricity.

how, this would give the Applicant a number of
custcTers who are outside the city limits and who are getting
electric service., I don't think ta.s would be probative
of anyrthing in particular.

Noe. 73 asks for the nurber of customers by class
located outside the municipal lirits and supplied with water
Or scwer service by the city and with electricity by someone
else. This perhaps has sor.e relevance though not much since
as far as Mr. Avery's tie-in peint is ~oncerned -- if that
point had any substance =-- it would not establish why therc
wWaL ©r was not any correlation between water servicoe by the
cily ang electric service by the city.

The burden of assembling this information scems
to us to be far more than its value in the proceeding would
justify,

CEAIRMAN BENNETT: Describe that for us, please.

MR. STOVER: 1T anm informed by the people in the
city government, your lonor, that as a rule -- this may not
be true in every case -- they do not segregate their accourt
carcs by location within the city limits and without the

city linmits if they are served outside the city limits. It

would mean going through all the ledger cards and sorting them

into inside 2nd outside and then finding which ones were
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custormers of the sewer or water systems but not of the scver
Or water systers Lot not of the electri- systen. It wculd
be a large effort of marual cataleging.

CHAIRMAN BENNETT: Well, can you ofler any infor-
mation here that will give them sorme lisht on the extent
of your activity to secure industrial Customers? Is there
SOome practicy that you have engaged in that you are --

MR.STOVER: We have undertaken and we will stard
by our word on this, to answer questions 18 and 19 which are
the ones that ask specifically about ordinances, rules and
regulations requirin, “hat any person take electric service
from the municipality. 1In fact I think in scme instances
tnat has alrcady been supplied.

We will answer Nc. 19 which is an extremely broad
question starting out: Does the system of municipality,
¢t cetera, now suggest, recommend, or require or has it ever
suggested, recommended or reyuired that a person or other
entity served by the municipality's gas, wate- and/or water
utilities a’so purchase electricity? It is very difficult for
me to see how a guestion involving tie-in, whether you label
it anticompetitive praetice or not, could be any broader than
that.

We have u~dertaken to answer Nos. 14-C and 14 and
15. We will tell them about our efforts to attract electric

customers for the municipal = /stems.
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CLEMNIRMAN BINNETT: All right.

MR. STOVER: We do feel that it is ==

CUAIRMAN LLMNETT: You feel, one, it is burden-
sone, and, two, that it is of practically no prckative
value.

MR. STCVER: If we have to -~ if we are to
provide infcrmation on how we go about attracting a customer,
let's say, for the city's water system, the only -- there
could be no relevance unless, one, it were shown that we used
thewater system as a lever to get clectric customers, and
we have agrced to answer those questions.

MR. AVERY: Could I make just one very short
vbservaction eiore ycu Geciue?

CIHIAIRMAN BEXNETT: Yes.

MR. AVERY: At one point in Mr. Stover's
presentation he made a statement which 1 thought was
perfectly illustrative of what I was trying to say. He said
at one point ®at they don't have industrial customers and
therefore the price squeecze is proved. Well, that is exactly
what I aa talking about. If they are going to rely on the
lack of industrial customers as proof of the price squeeze
then we ought to be able to lock into all the reasons why
they do or cd not have industrial customers. That is what we
want to do. Look into their industrial development, industria

attraction effort as a whole.
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4 MR. STOVER: On that point, your Honor, we also

We also plan to rely on

5 Duke's prices as evidence of the price sgueeze. We are not

7 going to cone in and say we have few or no industrial

8 customers, therefore, we are in a price squeeze.

9 MR. AVERY: 1 understand that, Mr. Stover, but you
) said also they regard as probative the planning of inuustrial
|| customers. That is what we want to look into.

ri CHAIRMAN BENNETT: Okay, just a moment.

i Off the record.

4 (Discussion off the record.)




have having trouble finding
re isn't any. I think it may be a

; MR. FARMAKIDES: I assume the objection of the
Intervencrs referred to that.

MR. AVERY: Yes, we puzzled over that, tco. 15

(
|
=«
|
|

::idxdn‘t have any subparts as originally promulgated.

|

;: MR. STOVER: If your Honors will forgive me, let
g |

i I me read number 15,

CHAIRMAN BENNETT: Take your time.

MR. TUBRIDY: We are having trouble, too.
MR. STOVER: I think it is one place in our objec~
where the designation 15-B occurs. That should be

| question 15, simply.

CHAIRMAN BENNETT: All right.

(Discussion off the record.)

CHAIRMAN BENNETT: Gentlemen, we have decided to
4; deny the motion as to 14-C. So if you will supply that data,
: we w.ll grant you. motion to other paragraphs that are men-
tioned in here. 15 and 72 and 73.
~ Now we have objections to the EPIC data.

MR. AVERY: One moment, your Honor.

CHAIRMAN BENNETT: What do you really want with

frespect to the EPIC data, Mr. Avery?




MR, AVERY: All right, Mr. Chairman, let me tell
you about that. Before I do so, could I get a clarificaticon
as to Lae ruling on 727

CHAIRMAN BENNETT: Yes. That is out. We will not
grant it.

MR. AVERY: I wanted to ask about one thing; that
asked for data as to custcomers outside the municipalities' courf
limits presently served by the municipality with electricity,
gas, water or sewage. Does your ruling state that we can't
get it as to electricity, et cetera?

CHAIRMAN BENNETT: Yes. We felt that it is not
worth that much in respect to the burden.

MR. AVERY: I thought the burden argument went
against the -- but I don't want to press you. You have ruled.

CHAIRMAN BENNETT: All right. Again now, if therc
were additional material in the second round, if you feel you
have additional reasons that you need this and you specify
in greater detail, that's all right. But right now we are of
this mind.

MR, AVERY: Now, let's sce, we are skipping over
Roman 2.

CHAIRMAN BENNETT: Roman 2 and Roman 1 are substantig
the same thing. So we have ruled on both ot those.

MR. AVERY: Roman 2 went to l4-A and B. I take it

it is denied as to 1l4~-A, B, and C?




CHATIRMAN BENNETT: C is granted.

MR. AVERY: 7You didn't mention l4-A and B.

CIAIRMAN EENNETT: We sustained the objection as
to everything but l4-A,

MR. AVERY: Thank you, Mr. Chairman.

CHAIRMAN EINNETT: Now we are on EPIC, Page 6.
Questicn 76.

M3. AVERY: One of the problems, of course, that we
have -- I might mention at the outset -- with their objection
under Foman 3, is that we don't know exactly what inter-
rogatcries they are cbjecting to. They say -- they mention
on page 6 of their pleading, questions 59-A and 76-B,
but they go on to say we do not provide an exhaustive list
of questions in this category; apparently some they are
objecting to which they have not specified.

CHAIRMAN EENNETT: If they have not specified, we
will rnot grant their motion unless they are specified. We
can't take some generalized objection, but I take it you are
specifying 59-A, 76-B.

MR. AVERY: That's it. Those are the only ones they
mention.

CHAIRMAN BENNETT: 1Is that right?

MR, STOVER: Your Honor, the reason for the lack
of specificity is that the questions that we are involved in

here do not -- are not specific in asking for EPIC material.
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I would like, if Mr. Avery and the Board will permit me, to
say that in Mr. Avery's recsponse, I think he has given recason
to believe we are not very far apart on this. We are not as
far apart on this particular question as appeared to us. He
has said that at the -- at the end of page 1l in his response -
I hope you torgive me for this long interruption =-- that the
Board should block Inuervenor's attempts, et cetera -- where
such materials are within the possetsion, custody or control
of any party to this proceeding.

Well, now, the parties to this proceeding on the
Intervenor's side are the cities, and to the extent that any
of these EPIC documents are in their files, we do not object
to supplying them.

MR. BOUENIGHT: That's true.

MR. STOVER: So if Mr. Avery is not asking =--
apparently from this last pleading he is not, and he will
correct me if I am wrong -- for documents elsewhere than in
the custody or control of the cities. 1If so, we have no dis-
agreement.

CHAIRMAN EENNETT: In other words, you are willing
to produce anything in your possession or control?

MR. STOVER: Yes,

CHAIRMAN BERNETT: That is all you want.

MR. AVERY: I don't understand this because we

made it extremely clear in the discussions that preceded the

T
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filing of the cbjections.

CHAIXMAN BEMNMNETT: It is all set:ied then.

SNase

MR. AVERY: I would like to have one caveat, if
I ray. I don't want to be tco unpleasant about it, but I
don't want to have them avoid this request by simply taking
materials out of their files and cending it back to EFIC.
It should be anything with regard to EPIC which was in their
files at the tize the reguest w»s made.

with that understanding, that is ali we were
asking for. I don't understand why this is so confusing. I
thought we made that clear. That is all we can ask fcr.

CHAIRMAN BENNETT: You know now what you have been

asked for.

MR. STOVER: We did not feel it necessary to nake

any --
CHAIRMAN BENNETT: All right, the material within
their files in response to your 59 =--
MR. AVERY: And 76.
CHAIRMAN BENNETT: They will be complied with.
To the extent that you have that information, you will reply.
MR. STOVER: If they are ==

CHAIRMAN BEMNETT: Or have had at the tice of the

request.

MR. STOVER: If there are any documents in response

to any of these gquesticns, we will answer.
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MR. AVERY: I think our request was a broader rne;

if you lcok at the language of the request, it asks for efforts

at cdeveloping generaticn and transmission and things like that,

The objection was in response to that they shouldn't have to

, answer as to EPIC. I think -- I want to be sure we have
' reached an understanding that response to that question will

. be made including EPIC.

CHAIRMAN BENNETT: That is my understanding. They

only objected to EPIC.

MR. AVERY: Ckay.

CHAIRMAN BENNETT: Go to the next one. Next.
the transfer approach position.

MR. AVERY: There is only one left, then.

CHAIRMAN BENNETT: The statutes, you have agreed
to accept that?

MR. AVERY: That was a r.isunderstanding again. We
tried to make clear that we accepted the validity of their
position and we are not asking for legal opinions. Just to
give us help in getting the local ordinances.

MR. STOVER: %his .is Roman 52

MR. AVERY: Yes. There is no dispute as to that
and the only one remaining is 4.

CHAIRMAN BENNETT: What do you really want?

MR. AVERY: We really want what we ask for.

CHAIRMAN BENNETT: All right, tell me what you ask




Right. We ask for certain
out, relating

purpose, transfers. 'hi or eguivalent
of privates. These municipalities are not private corpora-
tions, but to the extent that the revenues from electric
cervice exceed the cost of providing that service,
the extent that is the equivzalent of profits, we want informa-
tion as to that subject. That is what we have spelled out
in those specific interrogatories.

CHAIPMAN BENNETT: 1Isn't it ir such detail that
they will have to have four accountants and three adding
machines to rigure i1t out?

{R. AVERY: That is not their objection. They have
not objected on the ground of burden. They have objected on

the ground of relevance. They offered this, that it doesn't

do the job. They sayif we stipulate the transfers are made

we don't think their stipulation says that, by the way -- but

assuming it did say that --

CHAIRMAN BENNETT: We have had difficulty with the
language of it, it smelled of the lamb a little bit but it was
slippery lamb.

MR. AVERY: Most importantly we regard this as
extremcly crucial.

CHAIRMAN BENNETT: What do you really want now?
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The claim is going
squeeze that thcy can't compete
They can't buy the rate at which we scll and
corpetitive rate, and so on. Now you cannot asses
of that claim without knowing how much pl

n their rates and if it was a private corporation, the

play you would be talking about would be play, and you would

it in an income statement of a private corporation
on the bottom line, the net income line, and you talk about
whether that net income is higher than it weould need tc be,
to be competitive in the capital markets.

Here you are not talking about corporations, you
are talking about municipalities. They say they are wiiling
to stipulate that such -- that there are funds available for
such transfers. But there is going to be no way that you can
judge the validity of the price squeeze argument without
knowing just bow much -- what are the actual amounts of those
transfers. Without that information -=

CHAIRMAN BENNETT: You just want to know what
the amount of the transfer is in each year? You have given
us a lot of brea%down here which frankly we think is useless,
sort of.

MR. AVERY: But that is what we want.

CHAIRMAN BENNE vhat you want and what you are

going to get are two different things.
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HR. AVERY: Con ve go through them one by one?

CEAIRMAN BENNETT: You have to be reasocnable about
these things. If they can get you this from their records,
isn't that what you want? You don't want to go out and make
an independent audit or something, do you?

MR. AVERY: Ve have to have the -- the thing we have
to have is usable figures. We have a problem because unlike a
regulated private utility, there is no uniform accounting
system, and so you can look at the publicly available informa-
tion regarding these municipal systems and you can't get -~

CHAIRMAN BENNETT: And it is buried.

MR. AVERY: That's right, So what we did was sit
down and try to spell vut car.fully the informaticn we need
80 it could be extracted from those records and supplied.
There is nobody but them that can do it. It is terribly
difficult to respond to you in the abstract.

I don't know whether we have to look at this,

| question by question. We want the amounts of the transfers.

It gets complicated because the transfers are not necessarily
always actual dollar transfers. Sometimes it is done in

the form of services provided, less cost. But that is just as

important.
CHAIRMAN BENNETT: In other words, they give free
electric lighting on the street lighting?

MR. AVERY: Right. And that is very important.
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CHAIRMAN BENNETT: I wonld assu:ze that wcoculd have
something to do with whether or not they are making a return
which would permit them to sell at reduced rates. Of course,
their bond issues have sorething %o do with that, too, I
suppose.

MR. AVERY: Right. 1If you ask the queastion in too
simplistic a form, you will not get L.ck useful information.
We tried to do it -- we had our people working on this, of cours
we tried to ask the gquestions as carefully as we could so
we would elicit usable information. That is reflected --

CHAIRMAN BENNETT: Let's bear down on this. Have
you gone into their accounting problems with thea on it?

MR. AVERY: Yes. We have had long discussions with
them aboi+t this. Ess:ntially what they have said is that we
will give you these annua. reports which we are happy to have,
but we think that without =-- that these reports are going to
bury these figurcs, and if they are not required to give us
this information, we are not going to be able to give you

this information which will be very important to you in

deciding this issue.
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CHAIPMAN BENNETT: Ail right. Now, let them
answer. Give me the answer to that, Mr. Stover. I: secems to
me that if you are going tc have a price squeeze, you have to
show that it is a real squeeze and not an illusory squeeze,
don't you?

MR. STOVER: Perhaps you don't ==

CHAIRMAN BLNNETT: 1If you have a real squeeze, you
have to cut out all this extra services that the municipal
utilit" ,._7ides for the municipality.

MR. STOVER: That is perhaps the point where I might]
take issue with you, your Hnnor,.

CHAIRMAN BENNETT: Why? That is what I want to
hear, Why?

MR. STOVER: We have heard about transfers of funds
and free service; in prirciple, I see the point that Mr. Avery
is trring tc make. But the analogy between these transfers
to other funds of the city, all of which, of course, are funds
for public purposes, is not so much with profits of the
municipal system, I think, as with -- or with the profits of,
rather, a private corpovation, as with the dividends paid out
by a private corporation. This is something that helps the
municipal electric system which is dependent on the -- for
its existence on the municipality's voters in the last analysis
to justify its existence to those voters. This goes to

what the municipal electric system does fcr you in the way
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CHAIRMAN BENNETT: Let me see if I get your argu-

ment. I hate to interrupt, but you say this is the cost of

our coing business. It is like advertising or something else.

We have to show this municipality that we are providing this

.vice to remain in business at all and so it is a charge
doing business rather than a profit which we are giving

the municipality.

MR. STOVCR: That is a little deepcr than an
analogy to advertising.

CHAIRMAN BENNETT: All right, a charge of doing
business.

MR, STOVER: Yes, it is a cost of doing business,
such as the dividends a corporation pays to its stockholders,
which is a cost of doing business. 1f they stop paying
dividends, it might for a while have a larger quantity of
surplus funds retained in the corporation, but it would also
quickly lose the ability to sell common equity.

CHAIRMAN BENUETT: I grant you that, ©On the other
hand, if we are to mecasure the extent to which there has been
a squeaze, we have to find out what the municipalities can

economically sell this as an abtolute matter for, rather than
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taking a lot of charges into consicderation which are rade,

but might not have to be made. 1In other words, it is a prcper
argument for them to say, it seems to me, that this isn't
really a price squceze because except for the fact that you
give all these free services, you would be able to mecet the
prices quite easily and make a profit besides.

MR. STOVER: It probably is, your Heonor, that that
approach seems to me while it maybe — as matter of bookkeepinc
it may be appealing, but it tends to assume that these payments
to other city funds and the services of less than cost are
in some way unnececssary or --

CHAIRMAN BENNETT: I know that is an argument.
You have established they are unnecessary -~ that they are
necessary by putting somebody from your municipality on the
stand and have him say they couldn't remain in business and
establish that this was sct up with this in mind as a charge,
something of that nature.

But nevertheless, these pecple arec entitled to the
factua. basis of what actually is the difference between the
amount which you pay at wholesale and the amount which you
can sell at retail.

MR. STOVER: Factoring in and factoring out the
various parts.

CHAIRMAN BENNETT: Yes.

MR. STOVER: I would like to ask Mr. Avery if he has
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had the opportunity to loock at the city audit reports which

we have delivered. I brought some over and gave them to
Mrs. Golcden on Tuesday, I believe. I wonder if it wouldn't
be -- since we have said both orallv and in writing, we are

perfectly prepared to produce these city audit reports and
are, in fact, doing so now. The annual audit reports =--

that maybe the question could wait until Mr. Avery,if he has
not already done so, has had a chance to consult his consult-
ants and look at them himself and see whether they are adequats
for the purpose for which your Honor has expressed.

CHAIRMAN BENNETT: I see Mr. Avery has consulted
with Mrs. Golden,and ask whether he has an answer or whether
she has said she can't tell yet,.

MR. AVERY: That's right, Mr. Chairran, that is
what she has said essentially. We have not had much chance to
look at those.

CHAIRMAN BENNETT: We can reserve this.

MR. AVERY: I think it should be faced up to now,
Mr. Chairman; if the answer is apparent on the face of those
reports, they cannot make any bHurden claim. All they have
to do is sit down and say it is a -- all they have to do is say
page, "See page 14, line 4 of the report,” and they have
answered the question. They have told us that. They can't
make any burden claim with just doing that. I think you ought

to make up your mind whether we are entitled to this




284

information or not,

CHAIRMAN BENNETT: If he has the information in
these papers, are they required to go ahead and make a lot
of calculations on your bzhalf?

MR. AVERY: Yes, of course they are. That is what
interrngatories are all about. Interrogatories =-- you have to
do work in answering interrogatories if it is cgermane informa-
tion. Sure, there may be some burden about it. If the burden
gets too great, then you start getting into the possibility
of objections. But where the burden is as minimal as saying
you can find the answer in such and such a place, that is
perfectly proper discovery.

MR. TUBRIDY: You say ycu have had conly two days.
o you are not prepared for this particular item, If we post-
poned this and give you a little time, would that be helpful?

MR. AVERY: We have just gotten the reports.

It will take a long time before we straighten it out., We
should rule on it now and get it out of the way. The stuff
they gave us is two or thrce of the cities -- three out of

the nine or eleven. That is another question. We don't

know whether there are the nine or eleven. It is three of
nine or three of eleven, anyway. We don't know when we will
get the rest. We will have to lcok at it; if it is not there,
we will havi to come back and file a motion, and they will file

an answer. Someone may ask for an oral argument.




we may have to wait weeks or months, If You rule
the answers are there, they can say, "You will find
S0 and so." You ought to face up to it row and
3t
MR. STOVER: We will waive oral argqument on such
@ thing if it conmes up.
MR. AVERY: we might not, I will not waive anything

until I know what it is all about.

MR. STOVER: Your Honor, as Mr. Avery says, we hLave

not yet been able to Supply to him all of the audit reports,
though we have furnished three sets for complete cities and

we have in our office up here, at least one other city. we

have not been able to inventory it yet, however. The real
problem, it seems to me, is that if the isolation of all the
informaticn that is specifically asked for in these questions
is simply a matter of going through the city audit reports
and saying, "At line 9 on page 3 and line 11 on Page 8 you will
find what you are loocking for™ -- {f that is what is involved
3; neither side has a burden argument, I will put it that way.

; It seems if that is the case, it is No great imposition on the

Jdl Applicant to ask it to take a good, hard look at the audit

?teports that it has and decide whether it can find this
finformation on the face of the documents kafore asking the
ﬁBoard to order us to do more. If it --

CHAIRMAN BENNETT: I think they are entitled to




this type of information,because I cdon't sce how you car

make a squeeze argurent without information of this character
on the tasis of your records. Now, I grant you that i%t is
terribly burdensore to get this material out; maybe it is
impossible to get it out of your records. That is a different
matter. But I don't think that the Respondant has to be placed
under the burden of digging it out from scmething when you
should have it available from your own records.

MR. STOVER: All I am saying now, your Horor, is
that the Respondent ought to, in our view, at least, make the
effort to see whether the information it wants is reasonably
visible on the face of the documents that we have supplied
and are supplying before it asks the Board to compel us to
go and try to back these various figures out, if they can be
backed out, of the audit reports of 12 years in the past.

In other words, I am speaking only of the question whether the
Board should rule on this now or await the success or lack of
success of the Applicant in deriving this kind of information
from the audit reports furnished. It may be some of it may

be obvious or not. We can narrow this, possibly.

MR. AVERY: It seems to me you could find yourself
saving tremendous amounts of hearing time by requiring them
to do it. If we have to look at those reports and guess at
the answer cr conc.ude that maybe this is it and put a man on

the stand and he makes his computations, you may find hours




and hours and hours of cross-¢ xamination going cn as to whethen

Oor rnot we have correctly corputed this., If they give us the
figure, that is the figure we can use at the trial. A little
wWOrk now can save a tremendous amount of hearing time later.
I think it is something we are clearly entitled to under dis-
covery.

CHAIRMAN BENNETT: Oh, yes, you are entitled to
this type of information. The question is whether they can
get it for you without undue burden.

MR. AVERY: They have not claimed burden, your Eonor.

CHATRMAN BENNETT: T thought that was what they were
doing.

MR. AVERY: I don't think so. They were claiming
irrelevance on the ground they had stipulated that transfers
were made or at least they said so. There was no burlen argu-
ment I saw.,

CHAIRMAN EBENNETT: I seem to recall Mr. Tally arguirk
at great length that one of the things he couldn't abide was
the possibility they were going to have to stop all work in
the municipality and gu to answering these requests for
statistical information,

MR. AVERY: Mr. Chairman, they intervened in this
proceeding; they have put the thing at issve. If work is
involved, they have to do it. There is no claim of an impossi-

ble burden being made, and I don't think you should consider
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the request in those terms.

CHAIRMIN BENNETT: I think the Intervenor should

give the Applicant this type of information.
sce how you can keep from doing it.

R, STOVER: Your llonor, the =--

Frankly,

I don't




NOVEMBER 24, 1872 ¢

R SIR:

ASE FORGIVE THE ERROR C% CUR PART, IN THE TRANSCRIPTION CF THE
PCWER (2€3A, ET AL) ~EARING OF NOVEMBER al+ 1972,

ENCLOSED PAGES (PAGES 223-321) SHOULD REPLACE- THE sine PAGE

ERS IN YOUR PRESENT TRANSCRIPT, THE ORDER WAS INCORRECT IN

E PAGES.

SINCERELY,
ES Z
LAin- . /éggig‘qyg.____
MARIE A. CLAUSEN

ACE-FEDERAL REPCRTERS, INC.




1

E

1! CHAIRMAN BENNETT: COne of my colleagues has a very

ziexcelle:t suggesticn. That is, why can't you amend the

3 stipulazion to put the figures in that with respect to the
4

4lexten: that this transfer exists? It seems to me it is not
»

3qoing to be a matter of $2.50, or $3.8l. It is going to be

i

6" about an average of so-and-so over the period cf the 10 years.

5

7 i don't know whether that is sufficient or not

et R RN

8. for you.

=

9 MR. AVERY: I don't know whether it is sufficient

AALUURYE

0y obviously until I saw what facts were being stipulated to.

STVws

1; I really can't --

2! MR. FARMAKIDES: I think you have a copy of this,

i
3f this is *he objection of the Intervenors.
¢

. MR. AVERY: Yes.
5 MR. FARMAKIDES: He has the annex A stipulation,
proposed stipulation. One of the channels that could be
follcwed here is to amend what I consider to be a very

sufficient stipulation, tut to amend this to crank in the type

™ N o

of information which the Applicant is seeking here, and which

o] the Board has indicated the Applicant should have.

1 MR. AVERY: Your Honor, it sounds then there is

2 § not much di: ference between the stipulation and the answer
3! to the interrogatory. If you are saying give us the informa-
tion in the form of the stipulacion =--

S CHAIRMAN BENNETT: These interrogatories look to ne
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like the type of thing the inccme tax people put out.

MR. AVERY: 1I take that as a compliment.

CEAIRMAN BE INETT: 1I agree with you, it is
tremendously cdetailed. But why do you need all that? It
seecs you are just going ==

MR. AVERY: Mr. Chairman, I do think we need all
that. It is going to be a complicated subject to present
exactly the extent of these transfers or "profitability" is,
what that is, and we have to have usabie figures. We have
to bave figures that mean something. If you don't --

MR. FARMAKIDES: 1Isn't that the whole point, Mr.
Avery, if you were to be given in a stipulation the magnitude
of these transfers, would not that suffice?

MR. AVERY: Not if it is a ball-park figure. If
we got the specific stipulation as to the specific amounts
of the transfers for each of the cities for a representative
period of yeasrs, and we have asked for the -- the ground rule
has been established that the puriod is 1960 to the present
that wa are dealing with. I don't see why our information
as to their profitability should be limited to any less
period than that, when we are going through a fantastic amount
of information for them, covering the same period.

This burden argument =-- that burden argument,
when we are spending thousands of hours for our client,

doesn't set well with me. 15 we get specific figures for
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the same periods of time from each of tne cities, I would
have no proble=m because I am getting what I asked for in the
first place.

MR. STCVER: Ma ask one question, your Honor?

CHAIRMAN BENNETT: You certainly may.

MR. STOVER: So I understand the proposal to have
the stipulation plus specific figures, Judge Farmakides, how

does this differ from the stipulation plus the audit reports

in terms of --

MR. FARMAKIDES: I don't kncw what is in the audit
reports, nor does the Applicant. Frankly, that was the ques-
tion to you. You make that available to the Applicant.

That is what he waxts. You propose a stipulation here which
possibly can be amended or supplemented © include the informa-
tion that the Applicant is seeking. But in a general way you
could do that, in a sense, each of these cities is transferring
this amount or approximately this amount per year. I would
thirk that would meet his needs and it would certainly reduce

your burden.

MR. STOVER: We would be delighted to try doing it
that way.

MR. PABRMAKIDES: Wwell, it is up to you to ==

CHAIRMAN BENNETT: Why don't we defer ruling on
this to give them an opportunity to do that? I think you

ought to do it. Mr. Avery's client is entitled to that
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information. If the Justice Department and Intervenors

are qoing to suggest there is a price squeeze, you have to
establish what the sgueeze is.

MR. BRAND: Your Honor,.I wouldn't like my silence
to be an acquiescence on the theory that a look at the
profitability of a municipality at a point in time was
careful that there was no price squeeze.

Por example, a price squeeze can occur as to a
particular market or markets. It may well be that the price
squeece i3 just as to large industrial customecrs and also as tqg
certain markets such as tha market for electric heating where
you need par.icularly low rate in ocsder to attract that
customer.

The fact that on the static system you are making
nome profit doesn't mean -~

CHAIRMAN BENNETT: You are agreeing with Mr.

Avery that he needs all the detailed information which he has
asked for,

MR. BRAND: Sir, frankly, I don't think it w»ould be
relevant. I have no cbjection to his getting it. I just
wanted to make sure my silence wasa't interpreted to be that ifi
the municipalitf has profitability that it is not subject to a
price squceze. I don't think that is the case.

CHAIRMAN BENNETT: I think you are perfectly right.

That supports your avgument, Mr. Avery, it seems to me, that
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you have to have the details tnat he says ne needs.

MR. AVERY: I want to thank Mr. Brand for his h2lp
on that, Mr. Ckhairman.

CHAIRMAN BENNETT: I think, Mr. Stcve;, they are
entit'ed to this. If you are making a price-squeeze argument,
as Justice certainly is, you have to supply them the informa-
tion that shows just how that price squeeze affects the pricing
that was being scueezed. You are not g. g to have a price
squeeze unless somebody .s feeling the brunt of it.

MR. STOVER: We will do our best.

CHAIRMAN BENNETT: I mixed my metaphor a little
bit.

MR. STOVER: We will do ocur best to extract the
information that Judge Farmakides -~

MR. AVERY: Mr. Chairman, is that enough?

MR. TUBRIDY: If he supplies weak figures, he
doesn't maka ocut his case.

MR. AVERY: Mr. Chairman, axcuse me for not
stzndirg -- I am wiliing to consider wnat they have. If sou
are saying you direct thea to come forward with figures for
us to look and see if we are willing to accept that by way
of stipulation as a satisfactory response, we are willing to
do that. We are willing to do that.

CHAIRMAN BENNETT: We are telling both of you

that we feel if there is going to be a price-squeeze
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argu=ent, they have to establish it.

MR. TUBRIDY: They have to prove it.

CHAIRMAN BENNETT: And you are entitled to know
how they will establish it.

MR. AVERY: I understand. But they will come
forward with sore vague figure that we transferred about
4 quarter million dollars a year now and then, or something,
and they are going to say there it is. Trey will say we have
met our burden,

CHAIRMAN BENNETT: All right, then they come down
and bring out this price-squeeze argument and that is the
establishment tha% they make -- we are not asleep up here.

MR. AVERY: You have already beard from Mr. Brand
that he doesn't think this information =-- he thinks an
argument could be made even if we show a substantial anount
of transfers, the price-squeeze arqument may still be not
established.

I think we have to have hard figures. If you are
telling them to come forward with some figures and discuss
| with us whether they are sufficiently looking at what we

have asked for, t.ne, I am willing to look at that and

‘; defer this, although frankly I still thiok a ruling that

"‘they have to give it to us is a preferable way to do it.
CHAIRMAN BENNET: I thirk we have mace it clear,

" Avery, and we made it clear to you, M. Stover, that if
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You are going to proceed on the price-squeeze situation you
are going to have to establish what the situation is with
<espect to the people that were being squeezed. Mr. Avery

has said I want these figures. Now, you Say you are reluctant
to do any more than let him have audit reports. It seems to
Me you are going to have to establish this and he has a right
to determine how he is going to defend against this.

In like manner, Mr. Brand is going to have to have
these figures., He is going to have to know what they are to
determine just how he will present his case. It may be that
when he gets all through, he will say just as far as custcmers
who are within a particular price range or particular capacity
range or whatever it is, or particular area are going to be
affected by this. But I think we still have to have these
figures.

MR. STOVER: Not disputing that, your Honor. All
I was saying was -- or all that I was objecting to was the
POssibility that the cities were going to be directed to make
these elaborate accounting studies before Mr. Avery had even
apparently looked at the audit reports to see whether
further studies .-ve necessary.

MR. AVERY: We are geing around again. Mr. Chair-
nan, I thought I had already said on that, that is not good
2nough as far as we are concerned.

CHAIRMAN BENNETT: Yes, he says that doesn't do it.




That doesn't give him the information.

MR. AVERY: They have to come forward with figures.
I thought that ycu had ruled that was so. That the audit
Feports were not good enocugh.

CHAIRMAN BENNETT: I haven't seen the audit reports
at all, so I can®t rule on that, quite obviously, nor can
this Board. We have not seen the audit report. You have,
and your represemtation is you don't think it is enough.
Now we have suggested that you have a stipulation here which
you get these figures agreed to, to the extent that you can.
They have to be based on the audit reports, I suppose.

MR. AVERY: There may be underlying figures. If
we go this route, Mr. Chairman, of trying to reach a stipula-
ticn, could we have some directives from the Board as to the
time schedule for that? I don't want it to drag on and on.

CHAIRMAN BENNETT: The Applicant has made some
requests for delay w.cve, I thought.

MR. AVERY: You are talking about the five-cay rule.
{ix don't know what you mean by delay. We want some time ==

'?bobviously we will need time in view of the volume of material.

) That isn't delay overall. My point is I don't think this --

this information on transfers is very important to the prepara-
| tion of our case. I hope we won't walk out of here today with
Some vague understanding that we are suppocsed to reach a

| stipulation and then it could drag on for ages and ages.
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CHAIRMAN BENNETT: I can't order you to reach a

-

stipulation. I have indicated to -~

R,

MR. AVERY: Coula you direct --

CHAIRMAN BENNETT: We have both indicéted, I think,.
that -- the Board has indicated that this information has
got to be supplied in some form Oor another; otherwise counsel
will not be able to establish his case. Counsel for the
Department of Justice said, oh, yes, we are, in particular
areas, maybe this doesn't make any difference. But so far as
we are concerned, we are going to have to loock at what

the situation is with respect to the municipalities.

MR. AVERY: Maybe I have been laboring under a
misunderstanding. Are YOou saying the objections will be
overruled by the Board and then yot would like us to reach
a stipulation?

CHAIRMAN BENNETT: I am asking for a practical
solution of this. I don't think we have enough time. I
don't think you have enough time. I don't think they have
had enough time to arrive at a practical solution. So we are
sugg2sting to you that you have 20 days. Will that 3ive you
sufficient time to get these Llings together?

MR. AVERY: The first step obviously is for

the Intervenors to come forward with a set of figures. If

j you can give them a date to do that, we can react to that

'} quickly, once we have it. But I think that a time limit
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ought to be imposed on them as to when they come forward with
those figures.

CHATRMAN BENNETT: Can you do that in 10 days?

MR. STOVER: The questions that were here gsked,
I thought were otherwise intended to be answered by 13
December. 1 believe that was the date that had been fixed
for the compliance with this discovery, was it not?

MR. AVERY: That was what was in the original
request, yes, we did put a date in there, I think. Yes,
that is the date.

CHAIRMAN BENNETT: All right. Ncw what you do is
attempt to obviate an cobjection which has been made by a
different proposal. I would think that we ought to get this
thing going a little more rapidly than that. Can you do it?

MR. STOVER: Maybe we --

CHAIRMAN BENNETT: Car you get this by the 1lst of
December and let him tell you by the 13th whether it is
adequate or not?

MR. STOVER: May I have a moment,your Honor?

CHAIRMAN BENNETT: Sure. Well, why decn't we
suggest you take two weeks to get this together?

KR. STOVER: We will try to do that.

CHAIRMAN BENNETT: Then he will react by the 13th
of December.

MR. AVERY: Two weeks is what date now?




right?

MR. STOVER: We will try our best.

CHEAIRMAN BENNETT: That would be --

MR. STOVER: 1 December.

MR. AVERY: That would be December

S,

299 °
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CHATIRMAN BENNETT: Well, how about 20 days, the 8th
cf December?
MR. STOVER: Fine.
CHAIRMAN BENNETT: Suprwly him with this information

by the 8th and he will reply by the 13th,

I see Mrs. Golden

has concern here.

MR. AVERY: Yes. We have something of a problem

because we had had an informal understanding that the audit

reports themselves would be furnished by the 13th of November.

They have been slow coming in. We are uot objecting to that.

We realize there are problems in furnishing information and we

are encountering problems ourselves. We were just wondering

whether puttine this whole item off until 20 days later is going

to mean that the flow of audit reports as they become ready

will stop or whether that will continue,

MR. STOVER:

The cities, Mr. Avery, are still

proceeding on the assumption that they would have those
reports in as part of their answers to the November 13

questions which will be coming in and we agreed on them. I

See no reason for a slow-up in that procedure.

MR. AVERY: Fine.

You are saying, Mr. Chairman,

the 7th of December?

CHAIRMAN BENNETT: 7th of December.

MR. AVERY: By that date, they will come to us with

a set of figures.




CHAIRMAN BENNETT: That's right. Which will includd
the audit reports, I take it?

MR. AVERY: Well, certainly it should if t;cy are
going to rely on them,

CHAIRMAN BENNETT: Can you do it by that date?

I don't want to ask anything that is impossible.

MR. STOVER: Our problem is that we have these
clients, not all of whom have equal resources and not all of
whom have equally complete records. I think -- I would like
to put it this way, if your Honor please, that if the city has
the figures with which to arrive at any amnswers, that it can
be done by 7 December.

CHAIRMAN BENNETT: 1If they don't have the figures
to arrive at any answer, I don't see how you are going to
Support any price squeeze,

MR. STOVER: Well, your donor -- Mr. Brand has
spoken to that and I won't repeat that argument, What I was
i saying just now was that there may be some cities that cannot

supply it and in the detail you wanted. We have to contend

| with that.

MR. AVERY: I don't know where we are, Mr. Chairman.
CHAIRMAN BENNETT: Well, I do. By the 7th you

; are going to have those figures out. And you are going to tell
;‘Ehim whether they are adequate by the 13th.

MR. AVERY: Six days?
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CHAIRMAN BEWNETT: Yes.
MR. AVERY: 1 Lope we can do that. Two weeks would
be better, I think. Let me consult with my expert, Mrs.
Golden. |

CHAIRMAN BENNETT: Let's not put it into Christmas.

MR. AVERY: My optimistic colleagues say we can
do it in that time. So could we have it understood if it
really gets tied up ==

CHAIPMAN BENNETT: 1If anything comes up you can't
do it, you let us Xnow and we will extend, obviously,

MR. AVERY: PFine. We will try to meet the 13th.

CHAIRMAN BENNETT: We won't ask you to do something
You can't do. Mr. Brand, do you have a problem?

MR. BRAND: I have a problen, too, your Honor. In
our documentary request,which has now been substantially
reduced by the Board, we asked for documents in two time
periods. There were certain documents which were preceded
by an asterisk in our Fequest. We need these to start our
engineering studies. We have not received the complete
production of those asterisked documents, even though we
asked for them as soon as possible, but in no event later than
October 6. That date has long gone by. We asked for complete
production by November 6, 1971. That has gone by. There has
hever been any objection to the time and the rules call for

ocbjections as to these within a certain time. There never has

’




been any cbjection with respect to time. We have to get the
documents in order to proceed with our case. I would like to
move now to compel the Applicant to complete his productir..
within a reasonable time. We think a reasonable time would be
seven days from tccday with respect to the asterisked item

which we anticipated could be produced within 10 days of the

e - W S o o ta R o i s ot - o

date we gave them the request, which was at the date of the

o et g

prehearing conference.
CHAIRMAN BENNETT: Let's answer the latter.
MR. BRAAND: We think December 15 would be adequate.

MR. AVERY: I assumed this would come up, but I

hate to have it come up because what I have to tell you is
fairly depressing. Work has been going on this since we got
this request in September. Work has been going forward both
at the Duke offices and at our offices, with regard to these
documents. Now I think -- I have had the feeling that you
gentlenen looking at that knew what you were dealing with here.
This is an enormous thing, but it is even more enormous

than we had ever dreamed. We have in our office =-- they have
been delivered over the past few weeks, the product of several
months and 200 manhours' work done since September. We have
in our office right now 45,000 pages of documents that have

been culled out, not gone over, but only to a limited extent

by people at Duke, but they have to be reviewed by lawyers

to see whether they are in fact in compliance. We had non-legafl
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people go through the files at Duke having a degree of training

s0 they know wha* they were looking for and they made a broad

w N
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search for cdocuments and these docurents now have tc be

kS

reviewed to see whether they were called for. We have 45,000

W

documents. We are told there may be 30,000 pages more which

o

will be on their way up to us.

We have been presented by this request from the

Justice Department which is absolutely a stunningly massive

0
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undertaking. We have added people to our office constantly.
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We have had people working on it at as fast a rate as we can.

We have turned over tc Mr. Brand already 2000 pages of the

p—
~N

asterisked material. There are people back at the o fice righy
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now -- there have been every day -- working on more and

going over to see what is called for and what is not. Mr.

e
W

Watson and I have to go to Charlotte next week to spend time
with Duke down there to iron out the problems that are going
on.

But the message I am giving you is that the breadth
of this request has presented us and presents this Board with
an absolutely massive file search and to talk about the fact
that he wants it in seven days is absolutely ridiculous.

CHAIRMAN BENNETT: You can't do it, you say?

MR. AVERY: Seventy thousand pages?

CHAIRMAN BENNETT: When you make an agreement to do

gl 25| something by a particular date, it would seem to me you go to
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the other side and say, "{ can't do it." If he won't

stipulate to a time, then you come to us and say, "Give us an
extension."

MR. AVERY: I was a little taken back by Mr. Brand'sg
characterization of this. We have been in constant touch with
them. Counsel have known throughout that those dates had no
meaning. We had been talking about when we would be furnishind
this stuff. They have come up to our stuff -- I can remember
one occasion -~ three occasions -- to go over this material.
As soon as we got enough material available for them to come
and look at, they would come up. There has been no going back
on any agreements. There has been full understanding between
counsel as to what is going on. We have not gone back on
any agreements. And I was quite upset to hear Mr. Brand
suggest to this Board we have gone back on our agreements.

We have been in constant communication. We are in the middle
of a massive undertaking and we are putting a massive effort
into it, but it cannot be done in seven days.

CHAIRMAN BENNETT: The Board’'s present schedule is
to have the final prehearing on 16th of January and this
starts in February.

MR. AVERY: I know that, Mr. Chairman, but I don't
think that schedule can be met.

CHAIRMAN BENNETT: What do you suggest?

MR. AVERY: I don't know how many of that 70,000 will




end up in their hands. It will take us several months to go
through that doc;hcntary material ard finish producing it, nor

the Justice Departrment and the Intervenors. We will be cdoing

other things at the same time now. We are not suggesting that

everything stop for that. We think everything -- the discovery
should be going forward on several fronts simultaneously.

But there is no way, in light of the breadth of the reguest
made to us, that that schedule can be met.

CHAIRMAN BENNETT: I take it you have not got the
documents all at your office yet?

MR. AVERY: That's right. I understand we have
45,000 and they say -- the number I have heard is maybe there
is another 30,000 pages that are going to be coming to us.
They have to be reviewed by us. We have the right to have
the lawyers go over those documents.

CHAIRMAN BENNETT: Certainly, vou do.

MR- AVERY: This is 2 massive undertaking and we
are doing it. I can assure you we are putting a considerable
effort in on it. We have a large staff working on it.

CHAIRMAN BENNETT: Wwhat date can you have these
materials all available?

MR. AVERY: Completion »of documentary production?

CHAIRMAN BELNETT: Yes.

MR. AVERY: 1 think I have to ask for six months.

lst of June. That doesn't mean they are all going to get them
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in a chunk. That means between now and the lst of June as
the documents are processed, we will turn them over.
CHAIRMAN BENNETT: How many documents have the
asterisk on them?
MR. AVERY: Let me ask Mr. Watson abcut that,
MR. TUBRIDY: wWhat do these 30,000 documents consis#
©of? What are they? You said you will have a total of about
30,000?
MR. AVERY: No, a total of about 70,000 pages.

: have been using documents intérchangeably with pages, but

it is pages.

MR. FARMAKIDES: 1his 1s the fi.st screening.
And you will screen them again?

MR. AVERY: Right,

MR. TUBRIDY: what do they consist of?

MR. AVERY: They consist of the material called for
the request: they are minutes, memoranda, letters, reports.

MR. TUBRIDY: 1Is there any particular group more
bulky than the others?

MR. AVERY: The Carva P2oling documents ara the
most bilky. That is the pool that did operate down there in
Carolina,

MR. FAPMAKIDES: Whet is the ratic of the documents

You are getting on the firast screening, compared with tha actuJP

number of docu—ents you are giving to Justice?

T—W
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“R. AVERY: We have worked mainly on the asterisked

docurerts and I would say most of what we have gctten is

turnred over. There has been little we have culle<d ocut, but
there is scre material -- there is no guestion =-- <hat in every
category we nave found material tlhrat is not called for. They

have to be checked. Most of what we are getting is going over.

MR. FARMAKIDES: So they can expect 70,000 or roughl
somewhere near 70,0007

MR. AVERY: Hopefully it will be less than that.

I have no way of knowing. I am hesitant to give you a figure.

MR. FARMAKIDES: 1If you project the ratio, they can
expect --

MR. AVERY: Somewhere between fifty and seventy
thousand pages, which they will have to review as well, We
know the Board is interested in moving this along and we are
trying to comply with that and do it on a continuing basis.
That is what we propose to do.

CHAIRMAN BENNETT: 1In light of the remarks by your
distinguished partner at the previocus meeting --

MR. AVERY: what did he say?

CHAIRMAN BENNETT: Wwhat do you say to that, Mr.
Brand?

MR. BIAND: It takes us five months from “he time

we get all the asterisked documents to do our engineering

economic studies.
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CHAIRMAN BENNETT: You say it is impossible for us
tdo go ahead with any meaningful conference or any attempt to
start this proceeding by the lst of February?

MR. BRAND: Yes, your Honor. If all the ésteriskéd
cacuments were supplied today, our engineers tell me it would
take until April to complete the studies.

MR. AVERY: Mr. Chairman, I meant to say =-- you
had asked a question which I neglected to answer about the
asterisked documents -- Mr, Watson tells me we can have
substantial compliance with the asterisked items witlin 30
days. That is we will have the whole great mass of it done,
but as the general file search goes on, we may pick up scome
acditiocnal items which fall into that category. But we have
focused a search on those asterisked items. It is going fairly
rapidly and within 30 days we think we can finish substantial
cempliance on those items.

CHAIRMAN BENNETT: Then your answer is that we can't
do anything about this for another six months. We can't ]
expect to start this trial for six months?

MR. AVERY: Well, yes, we can't complete production
to the Justice Department for six months, so that is clearly
true.

MR. BRAND: In addition, I would like tc point out
that the Board in Consumers case indicated it wanted to go to

hearings in it in latter April. If we get production at the




end of this month, or in 30 days, we would have our engineerindg
studies ready in the middle of May. On the other hand, we
would also want to be able to complete our review of the com-
plete production before writing our trial! brief, so those are
the dates that are critical to us. In addition, I would like
to point out that there were several requests that we had been
going back and forth with the Duke people on and the ball is
now in their court. It's been some time since we have heard
any noise of a racket. These are listed on the bottom of page
2. Request numbers 5, 6, 8, 32, 38,

MR. AVERY: Page 2 of what?

MR. BRAND: Two of our answer. We think in fixing

the dates, we think the Bourd should also fix a date by which

Duke is required to respond further with respect to those items
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CHAIRM/N BENNETT: I take it you realize that your

 request of a week is entirely out of order?

Mk. BRAND: But we thought the eng.neering informatig
would be readily . -ble in iS d#ys from the time of the
request. We are surprised here. It turns out apparently it is
not so. 1In this case, whatever the Board orders, it should
fix a time for based on solely the information. We are not in
a position of the Intervenors.

We have not lived in North Carolina £§t a long
tice, dealt with - company, and are generalliy familiar with
the situation. We have to make an analysis from the outside
nd go in here and enforce the law based wholly on material

vailable from the Applicant in great measure as well as such
ther discovery that we are able to obtain.

So our ability to meke our case is dependent in very
harge measure on discovery. We would hope that the Board in whg
pver ruling it makes on tining -~

CHAIRMAN BENNETT: What about your second round? How
kte you going to get a second round of discovery until you
et your original discovery? Then we are talking about

30-day second round. Are you going to need a second round?

MR. BRAND: That concerns me very greatly,your
onor, because I know from previous experience with electric
ower utility cases that you can't learn about a utility at

nce. You first havc to get scae discovery and you have

t-




succeeding discovery. Now, I thought I was going to have a
reasonable opportunity to do that. I thought the complete
documentary production could have becn completed in 60 days.
Apparently Duke represents this is not the case and I take it
at face value.
So, in that case, we will need to allow a time for
g subseguent discovery if we are to make complete discovery. I
%would hope that after the first round of documentary
fptcductxon, 30 days for the complete second round would be
jladequate. What I would like to do is ask what I recently
fasked the Board in the Michigan case, that is to be able to spl
Y interrogatories in two parts.
My first round interrogatories, one part would deal tithi'
Qouke's contentions at trial. The other part which we didn't
' 1ave to be submitted until after we start receiving some
‘1,.f the documents from the documentary production, we deal with
Bpecific conduct of Duke in regard to specif’: matters.
;‘ ;hink that would help expedite the pProceeding.
CHAIRMAN BENNETT: Now, you are suggesting that

ginstead of one more ....d, we have two more rounds, is that it?

MR. BRAND: No, your Honor, all I am suggesting is tH
[ith respect to the first round of interrogatories that that

split into two parts so that we get part of it out of the

“ay SO that we can get it out of the way without waiting for

he documentary production, that dealing with Duke's proposed
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contentions at trial.

The second part dealing with conduct would be --
we would be allowed to sce the documents first anq ask the
questions. If we get it done in that way, it seems to me it
would help expedite the proceeding.

CHAIRMAN BENNETT: I would suppose that you are
entitled to send interrogatories out at any time now with
respect to the first group that you desired.

Now, on your’ second group of interrogatories *hat
deals with specific conduct on the basis of the documents,
when will that occur. We do have to make concessions due to

Fhortness of life.

Two members of the Board here are retired individualg

MR. TUBRIDY: We are just drawing pensions. There id
A big differenée.

MR. BRAND: We have to learn sonething.about the
Ictivities of the facility before we are in a position to
ntelligently ask questions on interrogatories.

CHAIRMAN BENNETT: Let's get a schedule here ther as
© what we are going to do. You say you can't make a cowplete
roduction wuntil June 1, is that correct?

MR. AVERY: That is correct.

CHAIRMAN BENNETT: In 30 days you can't get the docu-

2nts necessary for the engineers report?

MR. AVERY: The asterisk items, we can complete that in




CHAIRMAN BENNETT: All right. That is Decexber

MR. AVERY: A Christman present for Mr. Brand.

CHAIRMAN BENNETT: And the June 1 date seems to

MR. AVERY: Mr. Chairman, if I could invite you

CHAIRMAN BENNETT: Well, I --

MR. AVERY: =-- you would believe it.

CHATYRMAN BENNETT: I would believe it.

MR. AVERY: It is just a massive undertaking.

CHAIRMAN BENNETT: I have seen a hundred thousand
Jocuments on occasion.

1 remember another occasion on

grhich we had 10 tons. You have to have a good imagination to

AVERY: Wr tried tc make a good estimate about
this would come up and I just don't have any
it. We tried to make as fair an estirate we

we are putting on a really substantial effort

I really do think, Mr. Chairman, it will take that

Oiig. I just don't see how it could be done in any less time.

ft is an incredible undertaking to read all those docu=ents.

CHAIRMAN BENNETT: Now, let's assume that all this




production is in by June l. You are going to have your

éngineering report by that time. What will you do then? Will

YOou start your second round?
MR. BRAND: VYes, your Honor.
CHAIRMAN BENNETT: That is another 30 days.

MR. BRAND: Hopefully it could be done by then,

il Your Fonor, but if we don't have the complete documentary
R Producticn until June l, we won't even be able to start
on the second half of our interrogatories by that. 1In other
words, we won't be able to start on the interrogatories until
; June 1. At least, the part of the interrcgatories dealing with
“i% their conduct.
CHAIRMAN BENNETT: Isn't that what your second

H round is intended to cover?

MR. BRAND: No, I intended that to be part of the

 3£irsr round. Then I intended the second round to be directed

i to very fine things that were still micrsing and we hope that
?that would take 30 days. So, it would seem to me we would

;need 30 days to be able to get the response to the interrogatori

I

ith respect to conduct. That would take until June 30. Then

g the second round of discovery thereafter would Ooccur. That woul

ake 0 days,

CHAIRMAN BENNETT: So You are now suggesting that thik

i
!

"f‘ing will not be ready for trial until sometime in September

|
i

Pf next year, almost a year from now.
!




MR. BRAND: Ycur Honor, it just seems to me that we
need a r:asonably time after the provision of discovery. The
Intervenors are ready to go ferward fairly rapidly in getting
all the decurc.its they have to supply. .

CHAIPMAN BENNETT: Except for the audit reports whicH
don't seem tc bLe in.

MR. BRAND: Apparently, they will be supplied in
Septerber, but we lhiave waited sirce September of this year
for a few engineering documents which are normally supplied
in a negotiation over an innerconnection for pooling, and
we are told that these take 60 to 90 days
to come forward with. We are told it takes nine months to prody
documents with respect to documentary requests. Based on our
expevience in CID investigations, they are supplied in a
much shorter time. We don't object to these representations.
All we say is we need a reasonable time after supplying of them
80 we can go forward.

MR. AVERY: Can I make two quick comrents, One,
it is not simply engincering. 4-G is one of them, the one
I referred to earlier today where they want all documents
relatirg to the intent or contemplated effect of any rate design
that v2 have ever had.

That has been a massive job finding that stuff. So,
it is not simply engineering documents. I can't agree with

that characterization. The other representation I have to take
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exception to is that the Intervenors have been going forward

and supplying material -- the only thinj we have gotten i3 audit
reports from three cities. Thirteen, I am sorry. Thirteen
out of 9] items for three cities. Thirteen out of 91 itenms
for three of nine cities.

MR. STOVER: Your Honor, ma* I reply to that?

CHAIRMAN BENNETT: Just a moment. I understand
your representation is then that you won't be ready to
start your trial brief until September of 19732

MR. BRAND: If the schedule of discovery that has
been suggested -~ as suggested by Duke is adhered to, yves,
your Honor.

MR. FARMAKIDES: I don't understand that, Mr.
Brand. Assuming your second round of discovery is completed
in 30 days, that puts you into August. Once y>u receive
your second round, once you receive your second round, how
much mo.e time will you require beyond that to prepare your
case? .

MR. BRARD: Thirty days after that.

MR. FARMAKIDES: That is September. How about your
trial brief.

MR. BRAND: We would be prepared to submit trial
brief 30 days after all discovery is completed,assuning

that we don't get the entire batch of the first round discovery

documents in on the very last day that i allowed. We would as



substantial interim production,

CHAIRMAN BENNETT: Haive you had substantial interim

I don't think so. We have gottén a feu.
docurants that bave a great number of pages. For example,
the pooling documents I ray have 110 or 150 pages but we don't
have very many documents. I would say we have no more than 20 d
30 documents if [ had to make a rough estimate at the moment.
CHAIRMAN BENNET™I. How many thousands of pages?
MR. BRAND: 1500 to 2,000 pages.

MR. AVERY: Mr. Watson tells me it is 2027 pages.

hey have all been numbered.

CHAIRMAN BENNETT: 2027 pages out of a possible

50,000 or €0,000.

MR. TUBRIDY: Have you started reading yet, Mr.

MR. BRAND: Your Honor, I have read through all of

MR. TUBRIDY: You better get him some core.
CHAIRMAN BENNETT: All right,gentlemen, this is your
estimate. I don't know

how the Board can do anything to require

you to do something you can't punysically do.

On the other hand, the Atomic Energy Commission

is pressing us with respect to these cases, and we think it is

| @ very extensive amount of tirne that the estimate

is you are
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calling fer. I am jurt wondering whether maybe what we ought

and see if we could cut down those issues because I thought

-
7§ to do is to have another session in January of next year

d I thin% we ir '.cated in our order that we thought, the issues
5; wWere extrenmely broasd. How soon we can do that, I don't know.
6!l Would it be of any help to start in January to try to

ut that down?

~N
— T
0

MR. BRAND: Your Yonor, we would be perfectly agree-

g

9H able to that.

" CHAIRMAN BENNETT: That is not my question. You woulld

11| Pe perfectly agreecable to come in and talk again but my question

12 is, are we going to get anywhere if we do?

1316 MR. BRAND: We tnink one issue that should be cut

144 Out, your Honor, we feel tle question of tax and financing advani

15/ tage on the part of municip:ls and cooperatives is irrelevant.

16 The question to us, it soorn ippears, would be whether or not

17l Puke, Applicaat, :s responsible for a situaticn

16 inconsistent with the anti-trust laws and whether or not this

19 situation results in a restriction upen independent systems in

20 the Piedmont CArolinas as who Otherwise ~ould be better off

21 than they are now.

2 I think there are a number of cases that hold :he

3 fact that you are engaging in a restriciive practice against

4 | sSomeone and you haven't managed to wipe him out and may be,in
fact, flourishing is irrelevant as to the question as to whether

(R
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i
. |r Or not you should remove the restricticns. We would propose
) 2| to try the case based on restrictions not on the questicn of
: f
I 3| whethcr or not therye are other factors which would scem to indig
I
; J ‘ .
[ 4r that the rest: ictions are not ailways successful in removing
i :
{ - .
i Sf the competitors. So 71 think that if we remove the question of
i " 2 ) g
d S tax and “inarn<ing that would save part of t.e work that we
i
1 7i would have to ¢o and it would save, enable us ‘o0 remove a good
B 8/ bit of our discovery request.
o |
% 9j MR. AVERY: well, wmr. Chairman, the tax and
. Elo' subsidy question is absclutely central in this case. It is almg
P |
| . - s . 3 -
11§ laughable to jicar Mr. Brand. we should drop it. It is absoclutd
|
12| the heart of this case. The fact that these elactric utilities/
1 the private electric utilities face these other ucilities
|
1 "
|4‘ Operating who have these tax and subsidy advantages, it is a
il
] I
- qs‘ slick trick, it is almost ridiculous to hear him say that.
6] You would be cutiing the heart out of this case if
“{7' you drop that. The whole case is about whethe

|
|

|
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given the

Sugges

I ©r not these tax

and subsidy advantages are such that certain attitudes

about them on the Part of the private utilities are justifiable

Or not justifiable and what would be the consequencec of certain
courses of action with regard to these Public power entities
if the kind of thi

ngs they are asking for were 9iven to them,

fact Yy have these advantages,

I can't use any word other than ridiculous to

t that, oh, let's cut out tax and subsidy ana financing

st

ly
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advantages. That is what the case is all about.

CHAIPMAN BENNWETT: Well, I am just asking whether
you think there will Le any advantage to attempting =o meet in
January to cut this thing down.

MR. AVEERY: 1 think it is worth trying, Mr. Chairman.
I can't make any promises. I don't know where we will stand
then. I would hope it would -=-

CHAIRMAN BENNETT: We don't have any pieces of paper,
if we don't have any papers circulated I don't think it will
be helpful. On the other hand, I cdon't like
to see us sitting around waiting for somebody to decide that
they will produce documents. Because --

MR. AVERY: Maybe February would be a little better

than Januvary. I think it is a good idea for us to get tcgether.

CHATRMAN BENNETT: Can you get the bulk of these thraue

by Fekruary.

MR. AVERY: The mass of documents?

CHAIRMAN BENNETT: Yes.

MR. AVERY: I don't know, I am not sure. Let me
gee if I can answer that.

CHAIRMAN BENNETT: How many people do you have
working on that? I have to take a recess, gentlemen and
change ry reservations on the airplane. We will take a five
minute recess.

(Recess.)
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arl | MR. AVE. Mr. Chairman, we were talking about the

2 timing of another prehearing conference, et cctera. I have

3! had an cpportunity during the recess '~ discuss it with my

4! colleagues. We think that essential . we should be able to A
5! start cranking out the documents at a fairly uniform rate. 3
4ifl So I think it would be a “airly safe assuzmption that after

7! three of the six months have gone by, we will have furnished

g/ about half the documents. I am certainly willing =-- and I

9 think it is a good idea -- to have a prehearing confere .ce

10 in mid-February. That is three months from now. Maybe E
1 we can get something constructive done with regard to dis- L
12 covery or cutting down the issues. I think it is a go>d idea.

}.
13 CHAIRMAIN BERRIIT: Will the Intcsvonors havwe comes

14 pleted most of their production by that time?

15 MR. BOUKNIGHT: Mr. Chairman, the Intervenors

16 can now complete their production by December 13, certainly

|7' by the middle of January, with no difficulty. I would like,

N ———y

IB. if this is *1i1e time,and if not, in a moment, to speak to our

19! objection, our very strenuous objection to permitting a 1l

B

20 June date of production by this Applicant and the discussion
21? seems to be proceeding under the assumption that that will be. :

; CHAIRMAN BENNETT: Mr. Bouknight, what am I =--
23/ what is the Board expected to do? Go down there and look

b
24§ at the documents themselves?
Repoiters, Inc.

25

MR. BOURKNIGHT: No, sir. I have some suggestions




have no reason to

have ¢ p hi y have been in anti-
trust c¢:
he is, he

cataloging them I gentlemen are not going to turn over

30,000 or 50,000 pages of documents without xnowing what they

turned out, as one; and two, without indexing, so they will be
able to find related documents. That takes time.

MR. BOUKNIGH Mr. Chairman, I understand that
takes time. I don't und ! i } this nuch time.
L unuerstanad that dMg. Avery ==

CHAIRMAN 3LNKETT: Lave you ever been in an anti-
trust case?

MR, BOUKNIGHT: I have never heen in a case that
produced the number of documents that the Applicant is talking
about here today, no, sir. On the other hand, the prejudice
to the Intervenors is real. These cities have Leen in this
case now for scme five years. They have small cities, there
are nine of them, there is not one great corporate apparatus
sitting here at this table. And the longer these proceed’ngs
drag on and on, or appear to them o drag on and on, th: less
the resolve of the group of pecople once every two yeirs to

continue to face the voters and to apparently have to explain




¥l Repoiters,

the never=-ending discovery iod does hurt ¢
There were 11 nors a time, as Mr. Avery

out, and there are now nin Time is really of the essence
to these people. They have to go back and tell voters what
they did the last two years in this litigation., When they
say they waited 18 months for somcone to produce documents,
it is very difficult. I don't question Mr. Avery is telling
us thie truth and that his col eagues are working hard.

On the other hand, work can be speeded up if the

number of people doing it can be increased. It is a matter

of the resources this company is willing to put into producing

these documents at an early date.

We would urge the Board to push them to putting
a great number of resources into producing them

CHAIRMAN BENNETT: I would be glad to hear you.

MR. AVERY: Yes, Mr. Chairman. I would be glad
to speak to that. If you have been involved in a major anti-
trust action with vast amounts of dccuments as I have, and I
know that two of you on the Board have, you know that you
can't just say, oh, well, we will put 50 pe~ple cn the case
and get the work done. You know that doing the job right, and
making the judgments as to what is to be produced and so on,
that has to be done within a work force that is subject to
uniformity and control.

We are acutely aware of that. We have put a work
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force on it, both at Duke and at our offices, that takes that
into account, and it was the six-month estimate that I have
given you, that was based on getting the job done with the
maximur effort with the size staff that ought to be on it

to do the job right, so first of all, the production will be'
done properly.

And secondly, the rights of the client will be
properly protected.

Mr. Bouknight has never been through this so he
perhaps doesn't realize the importance of that. But the six~
month estimate is based on the size of staff, the maximum size
of staff that this job can be done with, and still do the job
right. It is not an answer to say if one woman can have a
baby in nine months, nine can have one in a month. It just
can't be done that way.

MR. BOUKNIGHT: The only thing I would add to that,
Mr. Chairman, is that those who have been through this
procedure before had been through th’'s at the initial pre-
hearing conference and the officials of that city heard Duke

say that tens of thousands of documents would necessarily be

produced. We recognized that that would be the case.
CHAIRMAN BENNETT: They are talking about 60,000
now.
MR. TUBRIDY: This is before they got the demands.

There are two different situvzcions.

B
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MR. AVERY: That's coriect. When we talked at
that rime, we didn't know what we w-re talking about.

MR. TUBRIDY: I appreciate that.

MR. AVERY: I knew you would be shocked. I have
been shocked by what we have gotten into.

CHAIRMAN BENNETT: Mr. Bouknight, part of the

difficulties, the extent of the demands .iere, the extent of the

demands here have been astrconomical.

MR. BOUKNIGHT: Both ways.

CHAIRMAN BENNETT: And the extent to which we
proliferated the issues here, it seems to me, are tremendous.
This is one of those situations where there was not a pinpoint-
ing of the issues prior to the time this matter started out.

Now, I understand what the Justice Department was
up against., They did the best they could. Presumably Mr.
Avery's group has done the best thev can. But the Board is
required to do a particular job with respect to determining
whether or not the situvation will be inconsistent with the anti
trust laws. One of these installatiocns goes onstream when?
The first one?

MR. WATSON: Occnee has been delayed. It was
supposed to go onstream last summer and they contemplated
that it will go on some time after the first of the *ear. It
is still uncertain.

CHAIRMAN BENNETT: One of them will be onstream,

Al
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'*76 for McGuire.

JENNETT: The other should be ready this

MR. AVERY: Early next year.
CEAIRMAN BENRETT: ut that being the case, we

should make a decision as soon as we possibly can because

amount of reserve that Luke is yoiny Lu have Lo plow back
here to take care of the possible orders of the Board is going
to be a problem for them, also.

MR. AVERY: I can assure you, your Honor, that we
are moving along. There is no element of delay or foot-
iragging on our part. We have tried to be helpful and realist]
for the Board. Faced with the job we know we have to do.
There is no intention to delay. We recognize both the
Board's and the cermission's interests in moving this along.
That is what our objective is. We have tried to be helpful
and realistic with the Board and tell you what the job is.

I want to go back to the point that Mr.

Bouknight got us off from, I think a mid-February conference

. —— T, - ——————— = Y # g —— __w_. '_ _“ .-,-j 4 _'
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would be helpful.
CHAIRMAN BENNETT: Do you think there would be
any further progress at that time?
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we have no conference, we know there will be no prcgrus

w

towards perhaps cutting the issues down and getting further
progress with the Board in terms of shaping the case. If we
don't have one, nothing will happen. I don't want to hold out
any false promise ~- I can't promise you we will make great
accomplishments in February -- but I think your cuggestion
that we have one is a good one. I support it. I would say
mid-February r.ther than January. I think January is a
little soon.

MR. BRAND: Two things, your Eoncr: First, 1

would like to correct any representation, if I made one, whic

el

I don't believe I did, that Duke's counsel has not lived up

4

to an agreement. There was no agreement. All I suggested

J

carlier was that we had listed dates for compliance in our
request, and we never heard any objection up until this date
that it was impossible, and indeed that it would take nine
months to comply with the request.

Secondly, I would like to state that the Department
of Justice is also concerned with the expeditious resolution
of this case. One of the primary reasons is that I am very

much concerned thiet somebody will take the record of these

o
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' § proceedings up to the Hili and say, well, you nave
2; scheduled an impcssible kind of procedure here. You cannot
31 have a reasonable trial on these jssues and still put the
4? power plants on the line. I believe it is possible to have
5% a resolution of these cases. particularly I would like to
62 peint out that where the pressure was on, instead of litigating
72 these cases, they have been settled, settled on fair terms.
3% Here, in the case where they have been grandfathered.
9§ they can be strung out interminably. I am not suggesting
102 intentional delay. I do take notice of the fact that this is
1|ﬁ a large corporation and they can afford to put substantial
‘2& resources on the job. The fact that this license
|3¥ application has been grandfathered apparently removes any
142 incentive they have to do soO.
‘5§ I just add that I would hope that the Board, whether
lb? it picks the dates requested by Applicant or picks other dates,
17! but you fix dates particularly with respect to the asterisked
18 items and as to the total, complete producticn of documents.
‘9a Yyou should fix guidelines as to interim production and a date
20’ as to further negotiations with respect to the particular
el? 21 items still under negotiation.
) 22
23
D
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CHAIRMAYN BENNETT: I think that is a good place

to go from. It is my understanding that by Decerber 17 the
asterisked items will be supplied.

MR. AVERY: Substantial ccmpliance. The only
reservation 1 feel we have to make is that as other items
turn up -- if anything turns up later, we will immediately .
deliver it to them.

CHAIRMAN BENNETT: You will attempt to make
complete response by that time.

MR. AVERY: Exactly.

CHAIRMAN BENNETT: Will the Justice Department be
able to make their first rcund of interrogatories?

MR. BRAND: As to contentions, your Honor?

CHAIRMAN BENNETT: As to contentions.

MR. BRAND: Yes, your Honor, we have jus*+ put
in the mail yesterday a reguest for certain subepoenas. We
would like an opportunity toc see scme of the responses with
respect to these subpoenas cuces tecum. But I believe that
30 days from the time we get an indication as to the acticn
on those I believe we will be able to put this first round
of -- the first part of the first round cf interrogatories
into the mail.

CHAIRMAN BENNETT: When was the application for
subpcenas made and why did you have to have an applicatiza

for subpoenas when you had outstanding this extensive

. Ty

o G —— g T g I e

A ——————— T——



f
-

Feceial Reporters, Inc

251

Ié

CHAIRMAN BENNETT: Vou are talking about sub

CHAIRMAN BENNETT: I thought you were subpoenaing
the Applicant and I was going to say I thought you had
pretty well exhausted your resources of inquisitorial
activity as far as the Apnlicant was concerned.

You say they are in the mail?

MR. BRAND: Yes, sir. When we are apprised of
the responses to these we think we will be in a position
to go forward with the interrogatories.

CHATRMAN BENNETT: How extensive are those?

MR. BRAND: They are very narrow, your Honor.
They are diracted %o what I call super power systems on the
periphery of the Piedmont Carolinas and it simply inquires
the nature and extent of their supply of power in tlie Piedmont
Carolinas to measure the extent of the monopoly power of the
Duke Power Company over the power supplies in that area.

CHAIRMAN BENNETT: Over the Piedmont area.

MR. BRAND: Yes, sir. It asks as to episodes,

particular episodes with respect to requests or indications




almost
the other day.
CHAIRMAN BENNETT: For a different area though.
MR. BRAND: For Michigan, yes, sir.
CHAIRMAN BENNETT: You can't give us a date by
out
MR. BRAND:
advance of the date for compliance with the first round
of documentary production by the Applicant so bat this
first rcund -- this =--
CHAIRMAN BENNETT: You are n~% talking about
MR. BRAND: Well, in advance of that so when
time comes for our interrogatories with respect to Applicant's
conduct these will be long out of the way and they will not

hold up responues with respect to Applicant's conduct

“ e

e CHAIRMAN BENNETT: How long will it take you to

answer these interrogatories? - Not having seen them. ou
B

@ _ can't give mc any id2a?

¢ - Federal Reporters, Inc

25| MR. BRAND: We will ask for a response in 30 days.
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FPC to establish interconnecticn for certain purposes?
Docs it ~ontend it can be reqguired by the Federal Power

Commissicn to sell power at wholesale? Does it -- and does

that we have a prehearing conference februe y 15, 1973.

maa-hours and what-not, which have been placeé on this

paritcular project to see if there can't be an expedition

of this -- advancement cf this date of June 1.

elements involved here. While ve are certain that Mr. Avery

means of doing this I am just woadering +hether if he

become a little bit more efficient particularly in the

initial withdrawal of these materials from the Duke files.

assurance that we will do every.hing we can %o expedite

that. I hope we can give you a favorable report.

February 15 deadline that we will be able to com up with
some ideas with respect to recucing the nurber of issues

here. Presumably by that time ve should have enough documents

Does Applicant contend it can be required b the

it intend to make these contentions at trial?

CHAIRMAN BENNETT: 1 am going to ask, gentleren,

1 will expect a* thattime a report as to the progress,

The ird here is somewhat chocked .t the time

is frank with us as to what he thinks is the most expedicious

.tudied it a li*tle more it might not be possible to perhaps

MR. AVERY: Yes, Mr. Chairmar, I can cive you my

CHAIRMAN BENNETT: Then I will also by the
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could reduce the number
have ageable trial.
t think it is manageable.
think we 3 ted that before.
BFEAND: I have an inguiry along these lines,
respect tO some antitrust trials, those
a jury, it is the usual practice of counsel

documentary evidence to explain the

1S this permitted

B
&
£
{\.
!.
{
!
|
E

Juries but some have demanded i:. We think
this would be a real help in expediting not only the trial
but the panel's understanding of the significance of th

various issues.

leporters,




remember
Ryan who®
he received two volures
the trial and he received
eaning and the case
in three weeks, ok © the investment banking case
which was tried by Jud Medin which toock something like over

)

2.5 years during which each document was explained as it went

in.

MR. BRAND: Well, your Honor =--

CHAIRMAN BENNETT: I would hope we

s to try this becaus i1 do think
bc alive then,
taking a great deal

time with each documen / E it would help us
to prepare our direct case w to know whethe no
that practice was going to ) e ) this would
help us shapeour presentation

CHAIRMAN BEXNNETT: I would think that counsel would
make a recommendation as to how he was going to do it.
Then the Board would be sympathetic to what counsel's proposal
was.

On the other hand, we are not going to receive a bund!

of documents for what they are worth. 1 think that we will all

take tha* position, won't we? Documents for what they are
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f MR. TUBRIDY: Are not worth much.

|
E MR, BRAND: Taat is it, your Honor, my suggestion is

’fthat the Board cdoes allow this comment. I think it is
| desirable if I know now that it will help prepare my preparatio

of my case.

CHAIRMAN BENNETT: I was going to suggest to you thag

| the documents are going to be marked.
l MR. BRAND:

Yes, your Honor.

CHAIRMAN BENNETT: With colors which show which

person contends this document -~ with what this document

stands for. It will take time but you are not going to give

me a document that doesn't have some marking on it. I am

not going to be able to -- we are not going to be able to say to
|
' you, well what does this mean and you will have thought it out

in advance.

MR. BRAND: We are delighted to have an opportunity

to mark it. I wonder if we would have an opportunity to explain

its significance.

CHAIRMAN BENNETT: It would seem to me you explain

it in your brief or at the time you offer it. But I would

I

hope that we are going to have some live witnesses here who can

tell us what the situation is and will describe what the

business is, and will tell us with references to particular

hich you have == if you need them -- just what varioup
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|! situations with that you thinkx are irgortant here. é
2 MR. BRAND: Yes, your Honor, we do intend to nave E }
3| those witnesses. i i
v
4| CHAIRMAN BENNETT: Documents by themselves without '_'
51 the explanation of a particular individual who knows [‘H
6! about it, they are not particularly helpful. J
7 MR. BRAND: Yes, your Honor.
& CHAIRMAN BENNETT: We tried the banking case on
¢ documents. It was »ne of the worst mistakes ever made.
10 MR. BRAND: Your Honor, we propose to have live ,;
11| witnesses. It was the practice prescribed in theMichigan 1

12 case that documents would corme in first in advance of the

W e
s Ty

13! hearing ot the lave witnesses. I just want to be sure that withk

14! respect to those documents, scme of which will not have 1li.

b

15 witnesses sponsor them, that we would have an opportunity to 3
in addition to the underlyi 1 ti \' tunit t

16 ying explanation, nave an opportunity

17| te comment on the significance of the document at the time b

18 they are offered.

CHT®4AN BENNETT: You will at some time, as to whetier ;?

19
20| You do it berfore we proceed with the live witnesses or not, P
211 we will have to consult with each other about that and see &
22 how it works out. I would suppose that at some
23 time you will make a motion or an exchange with a notice of a
24 motion or an exchange with a request that authenticity of a

'”"“';; particular document or documents be indicated.
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' not have to dothat with documents we receive from the Applicant,

' of which we received, instead of having nunbers on theé

33e

MR. BRAND: Your Honer, I wculd hope we would

CHAIRMAN BENNETT: It wac my understanding that
the Applicant indicated they would not require that
they would be deemed authentic unless they specifically said
to the contrary.

MR. BRAND: Very good.

CHAIRMAN BENNETT: We will not have problems about
that. On the other hand, let's not just because there is no
difficulty of proving authentication, shovel in a bunch of stuf

MR. BRAND: No, sir, we don't propose to do that.

However, it would be helpful if some of these documents, some

back if he would stamp them on the front so when we

reproduce them the numbers show up on then.

MR. AVERY: Your Honor, it is five to five at the
end of a long ‘ay and we will have another hearing in

February =--

CHAIRMAN BENNETT: But would you please mark it on

the front.

MR. AVERY: I don't think he should take the time of

the Board. That is the first ever I have heard of it.

CHAIRMAN BENNETT: Sure, you can mark it on the frong

as well as on the back.

MR. AVERY: F¥e are at the end of a long day and to g4c
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must too much.

I think we have nct settlec

Y

-~

much we can. We willundoubtedly prepare an order which
we will send to you and if you have any questions about what
order means, we will be glad to have you move to resettle
order right away for any reason.

However, once the order is out and it hasn't

been resettled, you will have to make a motion in writing

to change it. Under Pacific molasses, which Judge Jones of thij

court decided some time ago, the prehearing order governs the £y

of the proceedings.
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MR. AVERY: That is fine with us,

CHAIRMAN MENNETT: You have something to say, Mr.
Bouknight? You are looking eager here.

MR. BOUKNIGHT: Thank you, your Honor. I am just
eager to make one point, if I may. This morning on our dis-
cussion of political activities and your Honor's ruling that
our interrogatories or documents request addressed to that
would be thrown out --

CHAIRMAN BENNETT: Yes, sir.

MR. BOUKNIGHT: =~- you also indicated we might pursip

other remedies to get more specific information. At lunch we
discussed the possibility of sending to Applicant as scon as
we are able to prepare them, certain interrogatories asking
if certain specific activities occurred, with the idea in
mind of following up affirmative interrogatories with either

further documents request or witi: depositions of the

witnesses. Do I understand directly,without at all asking the

Board to rule on any interrogatories at this time, that we
would be within the spirit of the ruling if we did so?
CHAIRMAN BENNETT: I would assume you would be
i. you followed the discussion which we had this morning
and conform to it. But generally speaking, we think that
political activity is so -- is regarded as such a --
MR. TUBRIDY: Sacred talent?

CHAIRMAN BENNETT: =~ as a sacred right that you

can't very well monkey around with it.

B ———
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MR. BOUKNIGHT: All right, sir.

CHAIRMAN BERNETT: On the othe hand, you can pro-
pose anything ycu want. Remember, tooO, thuat this thing 1is
still up before the Supreme Court and if there is a
decision to the con:irary to what we regard as the present law,
obviously we are going to permit you to go into that.

MR. BOUKNIGHT: I just wanted to be certain that
we were not going in the face of the Board order if we did sor
thing like that.

CHAIRMAN BENNETT: We did it without prejudice to

your doing something.

MR. ZVERY: Mr. Chairman, I “ave a matter relativedj

unimportant but I think it should be settled particularly
because we have been trouble with it a little in our
discovery. it has been alluded to a couple times today.

In petition to intervene there were 12 munici-
palities. One has formally withdrawn which leaves 11 and
yet we have had repeated references to the fact that there
are 9, in “act 9 municipal Tnetervenors. There never has
been a formal withdrawal by the Cities of Statesville and
Cornelius. As far as the record of the case shows, they ar¢
parties, yet we keep hearing they are not. I would think
it ought to be cleared up as to who are the parties to the
case.

CHAIRMAN BENNETT: Counsel for those Intervenors

']
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or w-o were counsel for those ought to make a formal st
with respect to it and either withdraw ==
MR. TUBRID A formal withdrawal on the reccrd.
CHAIRMAN BENNETT: Either a formal withdrawal or
just dissaude anybody frocm thinking they have withdrawn.
MR. STOVER: May we do that, you Honor, in the
form of a letter to the Board wi.) copies to the parties?
CHAIRMAN BENNETT: Why don't you do it by a formal

statement,

Wwithdrawal™ or notice o©
MR. TUBRIDY:

MR. AVERY:

but it had 2 on the notice.

MR. TUBRIDY:

you will have to have another notice to show that you have to

plan to withdraw then.
MR. AVERY:
The place where the 12
intervene.
CHAIRMAN
notice to intervene

withdraw.

MR. AVERY:

CHAIRMAN BENNETT:

AVERY:

MR.

in memorandum or whatever.

BENRETT:

there shoul«

Head it "Notice of
£ whatever.

Did you put in a notice of appearance]
There was a notice of appearance

I1f you put in a notice of appearance

The notice of appearance covered 9.

appeared was on the petition to

As long as there was a formal
be a formal notice to
we think the same.

Anything else?

Our motion about the 5 days.

—— S S ——————
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CHATRMAN RBEIMIPT

AN BENNETT: I think 30 is too long; 1
think 10 is all right, don't you?
MR. AVERY: I really think -- 1 hope, first,

there will not be any delay in light of the schedule by

giving us 30 days. We have this three boxes of material. We

have a bunch of other things going at the same time. I

den't think you will delay anything by giving us 30 days,

Mr. Chairman, and it will enable us to do the job a little

Wwore adequately. I really hcpe you will see your way

clear to give us this.

CHAIRMAN BENNETT: I will dicker with you and

give you 15 instead.
FiR. AVERY: how about 207
CHAIRMAN BENNETT: Do the oiher parties have
objection? 1If the other parties

agree to 30, all right.

MR. AVERY: I am sure they will.

MR. STOVER: I don't think it would hurt us any.

MR. FARMAKIDES: In the nutice --

MR. BOUERNIGHT: Apparently we agree, your Honor.

MR.

AVERY: Fine.

CHAIRMAN BENNETT: If you haveno objection, then

don't bother to bring a motion. ' Just make a stipulation and

send us a stipulation. We have even taken your stipulation

with respect to the issues, you know, even though we warned

you we would make you cut it down later.
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Mk. BRAND: Your Hcnor, there is one cother =minor

I hesitate to bring it up to the Board at this late

For the sake of preserving my evesight, I believe I

The quality of the reproductions that we have Leen
getting are terrible. As we understand the practice of Duke
is to make three copies, cne of which is then loaned to us
and we make another reproduction from it.

We have no objection to that practice. We would

prefer, however, either to have the option on certain

documents to go down to Nc~*h Carolina and reproduce original

or we would like an opportunity, if the copy is not legible
and can't reproduce -- a legible reproduction can't be made
from it we think the Applicant under those circumstances
should provide us free of charge a copy to replace the ones
we attempted to make.

MR. AVERY: Again, Mr. Chairman, this is the
first we have heard of it. We are perfectly willing to werk
with counsel and obviously they are entitled to legible
copies.

CHATIRMAN BENNETT: I expect them to have copies
they can read.

MR. AVERY: No question about it.

CHAIRMAN BENNETT: We should have in the business,

prevention of blindness. 1 can assure you that I know that
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know that with 40,000 cr 50,000 cocuments it is pretty
the eyes of the indiv. iusl.

MR. AVERY: We will certainly work with them to

they have legible copies.

CHAIPMAN BENNETT: May I express my appreciation
fcr the patience which each cof you exercised in allowing me
to berate you each in turn because I think frankly a little
taking of the position opposite the position being propo 4
by an individual is productive of a good, strong response.
I got it and I appreciate it, thank you. But I just wanted
everyone to know that I appreciated the way you all

behaved here and tcook my rather strenuous cbjections to your

prcposals an”? also were willing to change your form of argu-

ment from that which you Hhad prepared to that which I asked

the members of the Board.

|
you to respond to. I think T express the opinion of all t

MR. TUBRIDY: We are very grateful to you gentlemeni
MR. AVERY: ’We appreciate the obvious great amount t
of time you spent in getting ready for this. It was a very
useful day, I think.

MR. STOVER: Yes, we do. Thank you.

(Whereupon, at 5:05 p.m., the prehearing was

concluded.)







