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CHAIRIAN BELNETT: Ladies and gentlemen, this 15 a

-

1 aréd 2 and 3, and McGuire Units 1 and 2. It bears Docket

§0-269A, 50-270A, 50-287A, 50-36%A, 50-37CA.

The prehearing conference was called by Order dated

June 15 and arended to postpone for a ronth by Order dated July

8 11. Tre Chairran sent a memorandum to all of the parties wh:.ch

9 has been cemplied with to the extent that ccpies 2 the varicus

10 plexdings were received yesterday.

" lies and gentlemen we would like to suggest thc

12 s

[

cx* =~ agenda. Firat, we woul?d like to determine what the

.o

«
-
»
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15 Second, we would like %o asccecrtain all of the

16 out .tanding d:fferences that there are presently in connec%ion

17 with discovery. And we would like to be advised concerning

18 what date it is contemnlated there will be comprelcension.

19 Next, we would like to recexamine the date specified

20 in wvretrial Order Numbor 6, dated 22 March, 1973, %o make sure

21 that tlase dates are still vali? cnes. 7Zhen we would like to

22 hear arcu—ont on the rotion for a protective coréer and then

e

23 argusent oa the rotion to exclude certain discevery requests.

24 ¥, another matter which XMr. Tubridy Irinugs to =%

have bkeen severeael withirawls cf iatervencrs

aring ccnference in the matter of Duke Power Company, Cccnep
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issue an order on cach cne of thoze, we will be glad to do so.
I see no reason for it. But if somebedy thirnks it

Wt Lo a Jdocoration to thy record, we will be glad to do it.
May we hear f:12m you, Mr. Brand, as to the suggestions which
Yir. Avery tock as a motion to consolidate. What is the status
r2od where are w» going?
MR BRARD: Sir, I rust report that the discussio:ns

are still Going on with respect to Catawba. We have a nmecting

scheduled for 11:30 temorrow morning with the qencral coursel

.e . “w “we VP com afecscd o) b wn
ey eon e w-v s g4 - - & -t s ‘- PR LR
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I would say, howiver, that we are surpriscd that thd
commany did rot want to consolidate Catawba with the other two
units, and we would rot incist on such consolidation in any
cvent,

However, we beaiove that treatrant of a joint hearin
cculd Le a very derirable rothe2 and we have an alterrative
Frenocal that we have not as yet had ar ovportunity to viscuss
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to Catawba.

CHAIR N BLINETT: I thougl.t counsel rada the




10

15

16

17

18

19

21

22

rmatter with

Honor.

your
CHAIFMAN FENKETT:

and the parties, the intervenors, cculdn't agree to

including
that?

Your Eonacr, I Eelieve

CHAIRIWLN

BEINETT:

notice publishe® to permit other intervenors to come in, is

that the point?

"y e o, s bceay T st ratian ®hee &MY e
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nuclecar generating industry. aAld this was rot an inadverctent
matter, it was carefully considered at the tire £ccticn 1935 C

was put into the Act.

¥any people contendee Sccticn 1C5 A was at the

insistence during the time of the great debates corn the

Atomic Lnergy Cer~icssion Act of 1954, at the very tirme when

you had the fight over who veuld supply the crewing necds of

TVA arca, that this 105 C, a porelisting revicw, was irsisted
uron.
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a% well go into the district court, *!

arc perfectly acdeguate, There would be far less paperverr in

A S ..

BELLITT: Don't count on that. T will

give Yoo a citation if you would like it, United States against

Henry S. Morgan.

- BRAND: Yes, sir. However, all I wanted to bring

out is that this is not a rere procedural technicality, this
is a substantive part of this Act, ard it was intentionally
put into the Act, so that the antitrust proble:ss would be

clcared up befare the fact.

And we have serious problems with --

...:‘... Adds U il \lnﬂl(‘-f'. yO-J Cana® Cpri '

Departrment of Justice and the Atomic Trnerqy Cormission would

flitve the right to accert a provosal that would make this kearing
and the dotermination is made as a result of this hearing,

Finding con the sare compary with resicet to another plant?

Mi. BRALD: I Lkelieve that =-- that isn't ry view,

your ¥onor. I belicve that the rercdies that we are geing to

propose, and that are in accerdance with tle statute, wouis Lo

cystem=cide in cffact.,

However, thce cuestion is, does the

K
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-

- W

1

coer.encement of

Cco

5

.

IR
~
IS
po
)
lad
)e
L )
)
0
-
[ 4
=
>
"
v
'
>
(ad
r
v
o)
po |
e
[

(44




1N

12

15

14

17

19

20

21

22

23

unresolved o«

granaf

there

waith

CHAL=MANR

[

ather ¢

absent statusory

MR,

intentioral

CHAIPMAZ:

interrupted you.

Now,

MR,

wull

CHAIRMA

MR, ¥ 10
Catawla procecdina,
CHAITMAN
until terorrow morning at 11:00, or after 11:00?
MR, B2A2D:
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autrority, you éon't think they can.

provision.
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ef what you were going to say?

mMGnhle 1, the
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Buet that is

That is
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In other wcrds,

.

unat.

I now understand you.

can we gc back to that?

I'm sorry I interrupted you.

Fire.

In other words, you won't have
Y

correcet,

Did you want to

Am I reminding you noy

Sair.

Very good.

Now vou

That is exactly so, your Honor.

vou say so far aq

» it 15 quite clear they can

was ancrher sucgestion which was Just coming up when

I would like an opportunity to ccnsult

the present status of the

{

That
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CHELIRMAN BENRIETT: Ve are very much interested,
because if there is going Lo be a consolidaticn, and an expeditd

.-

procecdiny, I would think we would have to kncw about it.

MR. AVERY: ¥ell, it is obviouslv a matter of
concern to the Board, but I think there are sore decisional

steps that will have to be taken by the Depart=ent and by the

Cormicsion itself, as I understand it, the consolidation decisig

will have to be made by the Commission, rather than by this
Board.
CHAIRMAN BELYETT: That is

correct. No question

about that.

MR. AVERY: The only thing I would say at this tim
18 vn disacrae wit) the oesition taken hy My. Prord 22 £ the

povt VL0 acce sl Oul propused cundatlion fur Catawia

and that is that the resclt in this proceeding would ke Einding

cn the Catawba list and construction permit. Ana we think that

basis of that concession by us, and our willingness to

accept that cordition, that a full antitrust review hearing of

the type that is going on hcre does not need to be held with
rcgard to the Catawba apnlication for a construction permit.
think that

We tle Department is seeking to put the

2]
0
3
fy
-
&)

S10n into a straichtjacket that really is not intended

statute.

CUAIRMAN BINRETT: Low about the possibility of

intervenors? That is tie only thing I can sece that

n

e

“

g
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might be a nroblem. The only perscn that I can see that migh

(a4

-

be hurt, because the Departrent presusably will take care ¢f th
gerneral public, but there nicht be scme intervenors who weuld
like to intervene in the Catawba matter, who would have n
interest in the present matcer.

MR. AVERY: That is a possibility. In fact, there
are some people, the co-ops, I believe, filed a petition in the
Catawba preceeding.

CHAIPRMAN BEXNETT: I suppes® there would have t2 be
notice given to them,

MR. AVERY: I think ycu =icht be able to work that
out by agreerent. The whole thing is rather ridiculous, becaus
el Ca Sl O aal 70w @i Guaay, yuu ate wol avihitevaay
anythian with recasd to Catavba by cunsolidatirg with this
cuse, you arc rnct achueving anything for the intcrvenors.

Catewba will core on line ycurs atter Oconee-McGuir
and years after the decision in this case is made. The only
¢ffcct of consolidating it is to, in effect, put the squecze
cn Buke Power Corpany, bhecaure it, in order to meet the dcx=ands
of its custorers, has to croceed on schedule with Catawba.

So, vou don't achieve anvihing for the intervenors

or for the Denartrent in terms of rore promns relief by cersoli

)

Gdating Catawka, but yocu put Duke into a terrible tire bind.

Ve think that that is a result not recuivred Ly the statute.

-

We think we lLave made a nmasor consessien in our willingnecs ro

4
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result which will be reached here for Catawkz and

C e.ithne

"

ment not recemmernd a hearing; we still hope o persua

¢t recommend a hearing, or if they cdo recommend a

hnat the hearing ke limited as to when that condition

take care of the situation, when the Cconce-McGuire hearin

N.

But that is a r-atter you gentlemen won't have to

CHAIRMAN BENNETT: I think I have both of vour

What we are rcct interested in is what is the time

T RNy Ty Aa LArety sm omidasie At ShE e s

CUALITINN BLUTLTT: let's see if we can’t pu” a
ugh the hot air in the ballcon and érop it.

MR, AVERY: Ve arc, belicve me, Mr. Chairran, as
or rore interested than the Board in just £inding
he story is. Ycu know, we are sericusly conccrned
irg Catawbha on schedule. Ve éo have the meeting
tomcrrow, we have been oress:ing haréd on this.

CEAIRNALNL BENNLTT: Will ysu let us know prempily,

ou sengd us

"

t €0 we will know where we are ¢oing to be., %e can

caring order until such tire as we get Szat
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provecd on schedule without Cotawkba. In othe

it wou.. © unfcrtunate to start holding back

what will hapzen to Catawkta.

CHAIRMAN BINNETT: You cécon't have

it back.

MR. AVERY: No, sir.

——-

CHAIRMAN BEKNETT: How azcut you,

desire to hold this case back?

MR. PRAND: No, sir.
f'"!l\ : '__--. -t - N N

Lo W Wwil) or &dv1nzd and we will bave

tc detrs
tnis will have an effect on what we are doing,

not, particularlv with the concessica that has

The only onc reservaticn I have is

right subseguently come to

nvarticular proceeding.

MR. PWIID. They have alrcady,

co-ops have petiticrned to intervene in the

TN A -
bt s

$ I sce. Eut

R, BRALZD: o, sir.
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csults of the decision here, I would suppose they
would want to be permitted at least to make a statement here.

MR. BrAXD: Yes, your Honor. I should say that
under the prescnt schedule in Catawba, we have a pleading, a
response to their sotion that is due on the 13th, in which our
position would be exvlained.

I might also say it is my understanding that counsel
fcr the applicants is participating in the drafting of a
statute change wnich would accomplish just the Jctjective that
acnlicants seek here without the change in the statute. And it
wculd scem to me that of Congress wants to change the statute,

v
v

«ny of course the Justice Department will attempt to carry out
CEALIMGN JRENLTT: You wouldn't have any objection
to their changing the statute, I take it, would you?
MR. BRAND: I would recommené against it, but if --
CHAIRMAN BENNIETT: In light of the amount of tire
that 1t takes the Cervartment of Justice to sccure the necessary
discovery?

MR, ERAXD: Your Eonor, we have found =--

CHATIRNG 2D BENNETT: And the delay that would necessari

te caused.
MR. SRAND: Ve found in the bank rmerger case that
wion there is time vressure on the applicants, these cases get

i b

¢ed in a hasry. YWaen thore i3 no tire pressure on the

-
- -
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| lapplicants, cases éd-13 out for many, many years. And that was <S¢
) i
2 very purpose for which Concress enacted the prelisting review {

3 under 105 C.

4 CEAIRMAN BENNETT: In other words, you think it will{
5 delay the matter scriously if we don't co ahead? ,
6 MR. BRAND: VYes, sir. S
7 CHAIRMAN BENNETT: All right, gentlemen, I think g

i

8 we have canvassed this thorcughly.

9 ¥R. AVEPY: Could I note one more thing on the
10 record, Mr. Chairman?

1 CHAIRMAN BENNETT: Yes.

12
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MR, AVIRY: We have saicd in a pleading filed with

fad
g
v
-~
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-
Y

ssion, nOot with this Zoard, and I thini: it is true,
that 1f consolidaticn does take place here, there is the

significrit possiby ee-McGuire proceed-
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ing because of problems chat ~ight arisc on our bLehalf of wishis

further discovery in light of the new issues that might be

intreoduced.

CHATRMAN DLNNETT: Well, I suppose the new Inter-
venors might want some discovery too.

MR. AVERY: That 1is possible, that I don't know.
But I know how we fecl about it. There is the possibility

that if it is consclidated there would be delay. These

freitions are not rive 1o Gecisron, Hot o s1a0e M. orand browsnu
; o

§ metmbsonis - sad SIpEiNan SN EBSE Vs el Pl T seissnan Frev i ga wr tho
&t = mird L e el SQLSCTS UPRs & fHANRX L Lhuuild nuste fox ue
5

record that Jhat is our position as expressed in the pleading
«¢- have filed with the Commission oppesing consolidation and
we regard that has a very real pocsibilaty,

I might also say that we feel guite strongly that
we have not sought in this case any delay whatever, that it has
been a very lergthy process, it has not been because we have
been foot-cragging. Indeed we feel we have done just the
opposite, we have been making a predigious effort.

It does take a leng time to try these cases,

particularly when ycu get the kind of discovery regquest that

s Y

v
c
"

fed en us. Eut the sussestion irslicit in Mr. Brand's
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comments that we fcoot-drag, wiecre we wouldn't if we were unic
the gun of non-grandfathered arglication is =--

CHAIFRMAN BENNETT: I don't think he said that. I
think you night cet such an implication, but I don't think it
vas directed toward you, Mr. Avery. I think this 'vas just an
observation of what had occurred in another industry. So
let's not create any further cause for disturbance among us.

Mr. Vogler? I see you are «.anding up, and I
wondered if you had anything to say.

MR. VOCLER: We are in receipt of a letter frcm the
attorney gencral recommending a hearing in Catawba and it
looks like we will have one unless they reverse it. He also
CerED ba beiue Wleed i ClIcwistunces we enrsnliraate 1t

Mr, Avery has said »e thould nos, The otaff has
an ancwer preparkd in this matter and is holding it until weo
can sce if there is an agreement rcached between the Departrent
and the Applicant. We doa't want to go before the Commission
divided, because it will take longer to get an answer. So
ve are reserving our right to file a recommendation to the
Commission in thic matter, and tha2 Commission will decide.
And it will have to be noticed arnd you will have to give a
chance for intervention for Catawba.

SO0 I urge under the circumstances that we prececd

with Oconce=McGuire, rather than hold it back.

-

HAIRAN BRNNETT: 311 righe,
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MR. BOUKNIGHT: I have nothiny of substance to
add, but I did wan* to correct «~hat may be a mistaken impression

The Intervenors in this case have moved for consoli-
dation in this matter. We are participating in the discussions
with Applicant that are proceeding now, but I didn't want to
leave the impression that discussions among the Department of
Justice and the Staff and the Applicant alone could resolve
this matter.

CHAIRMAN BENNETT: But you do not represcnt the
Intervenors who would come into Catawba, do you?

MR. LOUKNIGHT: The seven cities who are before the
Board in this case have petitioned to intervene in Catawba.

Ve roerreacont no othor p"l“ﬁ’iﬂ’ INLerve a.rs, !

CHAINMAN BENNLETYT: Are there ctner potential
intervenors?

{R. BOUKNIGHT: Yes, your Honor, I have seen a
petition for intervention by certain cooperatives in North
Carolina.

CHAIRMAN BENNETT: 1 see. Thank you.

Now I think that subject we have exhausted and we
would aprreciate it if we receive a report from all of you at
the carlicst time you can give us a report, and we will proceed
as if Catawba did not exist.

Now what presently arc outstanding differences,

L ]

any. with respect to discovery?

b
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! MR. AVERY: IMaybe I should start on that subject,

L

1{ the Chairman wishes, by givinyg you a veport on wherc we

4 CHAIRMAN BENNETT: That would

w

MR. AVERY: On prcduction.

6 I just want to tell you where we are. By a letter

7 dated tocay, a letter we will be sending today, we will be

8 making available to the other partics apprcecximately an
9 additiconal 2,500 documents, which will take us, you might be
10 interested to know, through No. 96,187.

1 With that production, we will have furnished all

12 documents responsive to the request with the exception of

’ S e .- Rl e oS oA e

K 3 i aUbrm s wey debut it e GF BlN SOCSTeNIES, RHLER ¥O
¢ L s 1 ‘ Y .~ eesmb = - .

14 « narct te Charlotte, they had preoblems zush &8s they were

15 1llcuible, the Xeroxed copy we received was illegible and

16 were sufficiently nonlegible that i1f we Xeroxed it again,

17 ' 1t would be illegible, or it had a missing page. a page 2,

18  but not page 1, problers of that kind whic. we sent back to

19 Charlotte and asxed them to take care of.

20 We sent a nurwer cf those down and rost of them

21 .have come back, but there are still about five or ten docunents
22 of that kind.

23 CHAIMIAN BENUETT: I take it unless they are key

24 Jocuients, Mr., Brand won't have any cbojecticen. Of course if

DN tery, Ing

25 they say, of course, we have been intending to wiclate the
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antitrust laws fcr many years, you will please burn this

document after

I think he would be
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interested.,
MR AVERY: I will concede he would be interested

\

in a document like that.

CHAIRMAN BIZINETT: All right.

MR. AVERY: That then is going to complete our
production.

I think in fairness though I ought to say with
the possible exccption ¢f human error. You know we have handled

hurdreds of thousands cf pieces of paper and it can happen,

1

it nigbht ¥» fronm time to time there is a possibility that a

g——— - Y & - - g bleasimhe: Sall Pimjgem Baaniedod ave
- - b . - - e s - - e - e - e sodttmblos OO - '
- . ~w ¥, 4 Y e - O S » - e e 5. cmeman At hae Lo ne |
-—-e = “-on - - ceiw - Se lemr wite W A wwre Seisese eaSSl.

and I can't exclude that possibility, because when you are
dealing with human beirzss, and great masses of paper, something
like that can happen.

CHATRIAN BEXNITY: Let's not leave it for nine
months before you turn it up, wouer. you £ind it.

MR. AVERY: We are trving for a zero defect system

as somebody said recently.

&)
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febrace oy G ov. vae

: Then you think substantially

all of your discovery is complete?
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MR. AVERY: Can I finish on the other, so you will
report? 1 reported on the documents.

Ey a letter dated vesterday, I don't know whether
the parties have received it, it was mailed yesterday, we
completed the furnishing of the list of lecally privileged
documents to the parties. We had been furnishing partial lists
and we finished it up by a letter yesterday.

There is one item we will be furnishing, I might
just mention it. In the course of the file search down there,
it appears a file, one file is missing, having to do with an
acquisition of Donaldsoa Air Force Base. They acquired some

facilitics regarding that in the mid-'60s, '64, or 65, and they

-~ [SE Rl o o ate e -

. -, reia e ® .. . ~ - ~
. -l e bt wew - -

i W Amem s W e e e ae

Section B of the joint reguest on page 4 asks that
we inform them about any documents that were in our possession
on 12-17-70 and ave no longer in our possession. We don't
know whether this falls into this category, becausc we have
made thorough inquiries and we don't know when tiie thinc got
lost. But at some point !'ctween '65 --

CIUAIRMAL BENNETT: This is an acquisition of a publi
facility, so ther: must be a file on the other side, in the
government somcewhere, nust there not?

MR. AVERY: 1 don't kncw waether there would bLe or

not., But I am sure thore would Le dtcernal cdocuments docunenls

Al
QRSN
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that wouldn't B¢ in any public file.
I don’t mecan to make too ~uch of it, I 3just want

to gqive thn Bears

o9
o
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full report, we don't want to ho
back.

We found out this file was apparently mi<sing. I
don't think we are technically required to repor’. anything about
it because Section B of the reguest only asked us to report
where it was in cur possessicn on or after December 17, 1973,
and no longer is. We don't know whether it was or rot.

In an attempt to be as ccrplete as we can, we
are going to send them a letter, which we haven't gotten around

Lo serndirg, ‘“elling them essentially what I just laié out

. > 1 ¢ W o - - . . s

ara b OX & yald, viidt Lt GDhpCcuai» tLaC i@ S0 LOY Y ' Fira we 2
ok o ' : ' H R T

...... t K > Snen v ~ o whe Lad iL, ¢ what ausppencs, Just

wiaen they were going through thle acquisition files, they said,
gee, we acquired this from fDenaldscon, »ut we can't £ind tae
papers having to do with it. So somehow they discpneared and
we haven't been able to find them despite a thorcugh search. ¢
S0 cssentially what I am telling you is w2 have
completed discovery, the production after a very =~assive
elfort requiring a tremendous amount of overtime, heavy expense)

. -

arye stafll and as I say predced 96,30

L%

goculents anz2 to our
great relief, the jcb esscntially is dene.

.

TR P EHAIE A
CHAIRMAN

$ »OR wWiat gLout the dis

overy

O

that you are exrecting?




~

s
16
17
18
19
20
2
22
23
24

o Popctens, 1

25

“rs. GCoiden is .~y experL ol that.

Mayoe I will ask her to talz to you about that

MRS. COLLEY: I am sure the Intervenors would
want to talk %o this too. But our inicial review of their
rasponses indicat~ that in the case of each of the seven
Intcrvenors, there are recponses which have not been made,
Or which appcar to be incecmplete.

The Board had Previously indicated the desire on cu
Part to get together informally and try to werk these out.
It is my urnderstanding that the earlier motions we have made
to cempel are in a holding pattern, as it were,

We have not compared the recent submissioas by the

INLETVENnOrs with toncra measina-a et

Tt eV LLAVY Wicd o0 ao

3y ‘ - ik e v ¥ .
throvern ocuiek U wdidie W@ CTolem 13 o ‘e Wilal, LUur

feeling is, And ocur feeling is that there is more to conme.
CHAIPMAN BENTIT: It Se€ems to me there is a void
in our deciding a motion ttat was made so~e montns before if
it has been subscquent to that tire,
MRS. GOLDIN: we agree. So I presume YOou want us
to follow an informal procedure if we can worm it cut 2=mong
oursclves,
CHATRMAN BEVNETT: hen completed, yeur informal
procedure, and you have rcached a deadlinz, make your motion andg
we will decide it. But it seem™s te re, as T have told you 1

guesc scvercal times, and I would in privats, cxcent I am no+

e 8
=]

BTl
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permittead to dou sc because I feel very strongly about it, 1f
¥You pecple can acre. on what you really want, we can cut down
the extent of _he ciscovery a tremendous amcunt. So I suggest
that that be doie.

MRS. GOLDEN: We have no quarrel with that.

CHATICIAN BENNETT: How soon are we going to be at the
Point where cither you are satisfied with what the responses
are, or you are going to make a motion, whica we have to
decide?

MRS. GOLDEN: I would say we would be able by
August 20 to submit a list to the Intervenors completely

cutlining the things we feel were not responsive or incomplete

' . - pus mne s omnit VY  weim s N s - . . _ 3
3 that Lt*or Lo f.‘..,) wid\d s la 1T S9e | 0 0, Fiur ¢

iinl, we vould then weez, and try *o wOork i1t out. “Le tize
fra~e after that, I don't know.

CHAIRMAN BENNETT: It would secm to me if you
could si* down and ta'k with them and work these things oct,
have them make a suggestion to you that there is nouhing in
this, or that we have gonc over this before, and there is
just nothing we can get out of this particular lemon, the juice
is all-go, it might bLe desirable.

MR. STOVER: Judge Bennett --

CHAIPMAN BINNETT. Let's make sure that ¥rs. Golden
has shot her Lall. Have you finished?

MRS, GOLDEN: Yo

n
.
-
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matter of proceeding.

CHAIRMAN BENNEZTT: You don't want %o say anything
further with resgect to this?

MRS.  GOLDEN: No, but I think perhaps the Inter-
venors may want to report their side and to describe what
they fecl the situation is.

CHAIFRM/L BENNZTT: All right. I wanted to make
sure you had a chance to complete your staterent. Al) right.

MR. STOVER: It wasn't my iutention to interrupt,
Judge. I think the procedure that you have suggested 1S one

we should follow. The motions to compel additional discovery

filed against a few of the citics were filed late winter, I

. . |
4 -t ¢ b ¢ Save "'\,',- 3 OF ‘7,;". 411N 4 RINE] rnf (A A TR R S B L] . re *EVEe Toan '
aitiy substontial oroductions since tien. And T would only

suggest that if the Applicant proposes to prepare a forral
list of missing items or items that they feel are incomplete
€r unrcsponsive Ly som: Gcte certain, that we have informal
vetings before that time, so that if there are things that
we know we do not have and the Applicant does not know we do
not have --

MR. TUPRIDY: You mean before August 207

MR. STCVER: Yes.,

Before this lict is preparcd and served con us, so

.

we fecl we have to reply to every i1tem, and tha doarc feecls

povhare it bas to inquire into every i1com,

we Can pirazps
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eliminate items from that list if the Aprlicant is satisfiec on

an infornmal

basis that the piece of paper doesn't exist or

thcy have the iniocrmation.

MRS. COLDEN: I am afraid you misunderstood me.

“y intention was to give you that list as the initiaticn of

our {nformal

list of what

list.

InEeryvonny ~¢

MR. TUBRIDY: I thought you mentioned August 20.
MRS. GOLDEN: Yes. I will give him a complete
we fcel is not responsive.

MR. TUBRIDY: Couldn't you be supplying an ongoing

MRS. GOLDEN: We could attempt that, taking one

ARy
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MR. STOVER: What I am cdoing is offering to help

MRS. GOLDEN: I would like to hear from ycu what
your feeling is as far as the Intervenors' - »mpliance. I
cdon't think you have rcported to tne Board.

MR. STOVER: Well, subject to tlie disagreements

't apparently do exist in some cases, whether about

responsiveness or completeness, and possible lack of
information about the existence of écttain items, which is
always a problemn, especially with some of the smaller
systems, we think we are substantially complete.

CHAIRMAN BENNETT: Now Mrs. Golden doesn't th.onk

"
0

MRE. CGOLPDE!N: Well, I would like to kncw what
“substantially” means. Dces he rean he is corplete as far
as the Irntervenors have informed him of the fact, or what?

CHAIFRMAN BEUNETT: 1Is that all Intervenors?

MR, STOVER: This is the scven, yes.

CHATRMAN BENNETT: I rean the others are out,
as I undexstand it.

MR. STOVER: Yes.

MR. FARMAKIDES: Excuse re. When was the las%
croducticna of documents by the Intervenors?

MR. STOVER: I would have to sort through the

£ile hare. I could tell you in a ronent.
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MR, FARMAKIDES: It has reen a ocup.e of months,
hasn't it?

MR, STCVER: 1t has been at least a moath, I
think, !ir. Farpak:ides. I have a file here of all o1 the
materials that ve have submitted.

MR. FASMAKIDES: What I an driving at is 1 thouglXt
the procedure suggested now by !Mrs. Golden and we all agreed
with, that that was the procedure we already asreed to in
the past and I thought this had been going on. All of a
sudden I understand a new list will bhe drafted by August 20,
and pursuant to that list there will be furtler informal
conversation between the parties, vhich to me, speaking as
one member only, I trankly am astcunded. I thought this
had been gecing on ncw for some time,

MR. STOVER: It went on for some tize late last
year, 1 think.

MRS. GOLDEN: Frankly, it went on w=atil we got

the documents to go through in order tc make car own produc—

7]

tion. And there was really not enouzh hours and hands td do
everything at the sare time. We have atterpted to keep

pace with the production of Inte:verors, but have not been

3

able to do so.
CHAIRIWAN BEINETT: Now you are in a position to

do it right now.

MRS. GOLDEN: That is richu.
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CHAIRMAN BENNETT: And you say you have to look
at these things to sece whether or not there is anything
we think is absent. Is that r.ght?

MRS. GOLDEN: That is right. Mr. Bennett,
I believe we have sprecified to the Board in our own report
exactly what we feel we have not come through with yet, and
I would still like to ask Mr. Stover what he means by
"substantial completion.”

CHAIRMAN BENNETT: Yes. What haven't you gotten
through or don't you know?

MR. STOVER: Vell, T would say that the gaps,
if there are any gaps, are of the kind that !irs. Golden
weiibivaed easiict, Lhal is Lhings lual are apparentily
incomplete, may re incomolcete because the city doesn't have
the documents, or the files don't go back or scmething has
becn lest years in the past, or things which are perhaps
either admittedly not clearly responsive or ambiguous,
something of that nature. That is to say I think that
responses have been furnisned to every question on the 8l-item
regquest by each of the seven cities. Now whether the
respon:es are in every case clear to the Applicants and
sufficiently comprehensive for the Applicant to make use of
them is something that I guess Mrs. Golden will have to

discuss.

CEAIR'AN BENNEIT: Is there any way we can pusit up
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‘ﬂ the period of time?
i
2\ MRS. GOLDEN: I very reluctantly will have to say
3/l no.
all CHAIRMAN BENNETT: All right. Mrs. Golden says

5 she can's do it until the 20th. So that being what

b siie says, I don't see how we can do any better than that.
7 Sc by the 20th, we will have a complete statement, and
g/ we will give you a week to respond.

9? MR. STOVER: By "respond,® Judge Bennett, do

10 you mean to dismgree or to produce =--

n CHAIRMAN BENNELT: Either produce more documents

12 or say there aren't any.

o & R o MY 'P»..' - - ’
13 3, STOVER:T Tsse Bir.

14 MRS. GCLDCU: Just for the record, Mr. Bennett,
|5v I checked my tally sheet and 1 believe that there are some
16! items to which no response has been made at all.

17 CHAIRMAN BENNETT: Well, there may be no informa-
13‘ tion.

19 MRS. GOLPEN: But that is an answer. But that

20!, answer has not been provicded either.

27 CHAIRMAN BEXNETT: I see.

‘l
222 MR. TUBRIDY: Do you have to wait until August 20
23 to tell hinm that?

24 ! MRS. GOLDEN: Not that aspect of it, no.
eportery Ine

25 MR, TUBRIDY: Tell him now.
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MRS5. COLDEN: We wili attempt to tuke one Inter-
venor at a tirme and send him the list as soon as it is ready
before August 20, if possible, and by August he would have a
full list of all seven.

MR. STOVER: If Mrs. Golden has a tally sheet

showing just "yes®™ or "no"™ for each question for each
Intervenor, I wonder if you could supply that?

MRS. GOLDEN: I will be glad to provide the
information that we picked up from your own reports.

CHAIPMAN BENNETT: All right. Then by the 20th
we will have a definitive list as to what, if any, appear
to be the deficiencies and by the 27th we will have a
response, and then some time early in September we will have
a motion ==

(Board conferring.)

MR. BOUKNIGHT: Judge Bennett, you were speaking
of a seven-cday period. I don't think that is possible
We have seven different city admiristrations, and 91 ques-
tions =--

CHATIFRMAN BENNETT: But you are going to get this
stuff{, as I understand, pieccreal today and the end of it
will ke by the 20th.

Is that correct?

MRS. GOLDEN: Ue will attempt to get it to them

piecemeal.
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CHAIPMAAN BENNETT: Mrs. Golden, you represent
the Applicant; the Appiicant, I assume, wants to get through
this thing as rapidly as possible. The last time they
produced docurents for you was several —onths ago, wasn't it?

MRS. GOLDEN: About a month :=uo.

CHAIRMAN BENNETT: And so =--

MRS. GOLDEN: Ve can certainly cet them the list
of iters to which we feel absolutely no respense has been
made.,

CHAIRMAN BEXRNETT: You can get them that tomorrow,
I take it?

MRS. GOLDEN: Yes. That is no problem, e
Wl NLVE G TWie s€Lavud plumae wili LIYANG TO GO TAlS
thorovghly and caiefully and I don't think ycu would want a
job that is too quick that will miss sorething and
deprive either one of us of the opportunities to consider it.

(Board conferring.)

CHAIRMAN BENNETT: All right. Now can we have a
final date which everybody agrees they will make all of the
motions they are going to make with respect to this discovery?
Because we frankly think it has ==

MRS. GOLDEN: If you prefer, we can come in on
the 20th with a motion to compel. But I doa't think that
will help either cne of us. I mean they will need some

time after they get the list to check with their clients.




r7

Se ey

14

15

16

18

19

20

211

22

G48

I don't feel the extra few days would matter.

CHAIRMAN BENNETT: Wwe would prefer to have ycu,
as I have mentioned to You many times, for a very practical
rFecason, agree to it because we could mzke the mest erudite
decision in the world which will be completely impractical.
S0 I wovld much prefer to have a practical solution agreed
to by you and I think the rembers of the Board would, but
w2 are disturbed that we won't try this case until some time
in the next century and energy, in the meantime, is short
ard we don't want to have a beef shortagas in the electrical
industry,

MRS. GOLDEN: Fortunately Oconee is still working
ali sigue, Mr. sager nasn't stoppeda its production yet,

CHAIRMAN EENNETT: When can we finish it, Mr,
Stover? I know there are problems in going to see seven
different cities. I realize that. But they have had it for a
real long time, and undoubtedly there are some holes in it,
and if you can cet an explanstion and get it to Mrs. Golden,
Say now we just can't tell you about this, nobody knows about
it. That is it., And she is going to have to present that
to the Board as all she can get, that is it, too. Or maybe
she will have to send out and make a separate survey and
determine this, get an engineer to go out there and work up
whatever story she feels is Aecessary to fill in the gap

which exists here. I doa't know.
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MR. STOVER: I just have one mcre suggestion to
rake on this August 20-August 27 schedule, which I think in
thie main is doable. There may be simply physical communica-
tion problens where we think we do have a document that we
should have supplied and didn't. I am not saying that this
is the case, but it might turn out to be the case. If
we receive the list on the 20tn, we might be able to find out
by the 27th where the document is, that it exists and where it
is, but we might not physically be ajrle to get it to Mrs.
GColden by the 27th.

MRS. GOLDEN: That is perfectly acceptable with us.

MR. STOVER: 1If we inform you we have it and we will

MRS. GOLDIN: Cf course.

CHAIRMAN BENNITT: Does that satisfy you?

MR, BOUKNIGIT: Judge Bennett, I foresce a
problenm. I couldn't agree more with your suggestion a while
ago that we talk more informally. That is what Mr. Stover
suggested a while ago before August 20. I foresee us getting
a list of 91 quesiions with a statement of deficiency for
each of those 91, so on down the line, and we would ruch
prefer to have the Applicant sit down with us and tell us
what it is they want from Shelby that they don't already have.
We can see a rcally difficult situaticn arising.

Now in response to the 51 guestions --
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CHAIRMAN BENNETT: How about having somebody from
Shelby come up and ta'k with Mrs. Golden, with you and Mrs.
Golden, and actually sit down and determine exactly what
it 15?7 Then in the next two days come up with scmebody
from another city and do it.

MR. BOUKNIGHT: Judge Bennett, if we can do that
in North Carolina, we are all for it. It would be a little
difficult on us to bring the cities up one at a tire.

CHAIRMAN BENNETT: I think you will find North
Carolina at this tirme .f year is much more sati factory
than washington.

MRS. GOLDEN: If we can work out such a procedure,

. .~
-

23t nizke Lo 23 S3Ct3Iy. 1 sce franxly lillle
point in procceding, though, withlout having sutcitted a list
to them. I don't think that is coing to get us anywherec.
We have had similar meetings hefore and what happens is even
if the person from the city is there, they don't know,
they have to say, "Well, now what is your list?* And we
go down iten by item, they write it down and say, "Well,
we have to go back and look, we don't really know for sure,’
and they don't know for sure.

CHAIRIAN BENNETT: But you are going to have to
take it city by city, anyhow. then you get there, a city,
can't you talk with them?

MRS, GILDZli: Of course.




CHATFA' BERNETT: Wouldn't that be a surpricsingly

~

R. BOUKNIGHT: That would be fine, if you want

4 to submit the list first and then talk with us.

S| Frankly, Judge Eennett, these cities have

] emptied their files and scent them up here on these things,

nd at this point no city has withheld anything, it is a

8 matter of finding 1t. And it is really a practical matter

? ' rather than a problem of noncompliance at this point.

10 MR, FARMAKIDES: Did you say, sir, all of the

1 fi vs are up here?

12 MR. BOUENIG!HT: Not all. I don't mean that

[ itterally, bue tne 1in udies of

.
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ijules and su unr have all simply

15 been erptied out for these years, brcught up to Washingten,

16 indexed by Mr. Stover, and then presented to the Applicant.

/ And these cities, of course, don't have the large administra-

16 tion and don't have the crganization of files in differens
19 places and by different arcas as Duke does, and each of them

20 has cdone their best to corply.

2" S50 at this point, it is a practical preblen., It
27 1s not that Shelby won't respond to No. 71, or it is

23 providing only part of what it has, it is rore of a problem

24 of lirs. Golden and nysel€ and a gentleran fron Shelby sitti
Seportery Ine
25 down in a room and her savina, "I can't do a study on such

h;_-—
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such vnless I have some figures on this." And then that =an
scratching his head and saying, "Well, maybe we can fina
those figures from such and such a scurce.” That is the
problem we have now.

CHAIRMAN BERNETT: 1 would think that would be a
more practical way.

Do you agree?

MRS. GOLDEN: Yes I still think the list shoald
be submitted and we will need until August 20,

CHAIRMAN BENNETT: You are going to have to submit
the list piecemeal, right?

MRS. GOLDEN: Right.

P T B L Rt — -

GGl SLUGAGLTTE YWluw vau'e bu LU a1l at once.
FRE. GOLDLN: For each Intervenor, we will do
it all a- once.

CHATRMAN BENNETT: As soon as you finish with cne
Intervenor, can't you send him the list and szy a couple of
days from now I will be glad to talk with you on this? Give
him a chance to read it, and thon g0 down and talk with =i
and see if you then can't reach a practical solution, and
let's see if we can't get that done prior to August 20, so
that you have completed it by August 20.

MrS. GOLDEN: By completion, do you mean havi-

intervicewed at the seven cities?

CHAIRIAL BLIUNETT: Yes,
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CHALRMNY BE ..+T: How soon can you 82 it?
Bkl . GOLDEN: 1 Y can jump ahead a little bit to
your next item, vr ght want to defer focusing on this

August .20 date until the whole contents of th

schedule 1is

"

considered because I think some of the fears vou are expressing
will eithcr be exacerbated or assuaged by the whole discuscion
of schedule,

CHAIPMAN BENNETT: But my difficulty is you have

to add one, two, threce and four and we have to find out what
has yet to be done beiore we can g5 into the next step, it seems
to rme.

So while we have got this step swinging in the
DfReRs ., W AT =" =LY 4¢ bLe RS tv Fassmen g 2 ':.".: ".".i::‘.

Lo yudnt (2 e hopefuily & 1inal one hrocause we have suggested
cates and so forth, and we just don't know where we are at yet
«nd as long as we have anything up in the air, we are not going
to be able to fix a date when everybedy can say we are going
to rark this on our calencdar and this is gecing to be it, because
that is what we are trvinag to do today, nake this solid, so
that nobody is going to trv to change it.

MR. AVERY: Could I pick uvp on MNrs. Golden's idecas

in that regard? 1 think tke kinds of preblem you are talking

albout now redlly requires us to get into the whole scheduling
matter. I thinXk vou ought to hecar what ¢ «ties rave been
talzing about in that ruegard hefore you stors worrying ctout
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this particular step. :
CHAIPVAN BZIETT: i 21 worried about this

particular step because this is the one that has been giving

us considerable trouble. I rmear tais is one where wz actually
had to say tc scnme of the interverors that you either put up
or chut up.

MR. AVEWRY: % point is I think, Mr. Chairman, the

precedure that has been suggested seems to be the most sensible

one; that is, to get the list together, sit down and talk, try

to wvork it out and then come to <le Boarzd.

To worry about whether it will b2 Auqust 20 or

ancther date, in the overall context of the scheduling of the
[ Y ERIRR unes wE Gxt Iate &t sehedling vo3 v 11 have
Ciud Ates waula Yo Coelde wheiner it should be cone Dy

August 25 or cone ather date
CHAIFMANL BINIILTT: iHow lcng will it take yeu to éo

MRS. GOLDEM: I think Fetween travel and averything

else you would have to spend

scven vorking davs with

thers, if that is the orocedure w2 arz2 zoing to follow. Perhaps

ve could finish it up b+

the end ¢cf the month.

We con't know

a% their schedules Scekccr nigkt have a ezrplicatien

dova there. %hat i3 scmething caz of ocr control.
CEXRTRMAN BIXNLT?Y: Caa veu get thesce pedi.l: togutner
withy lirs, Golsden in a rcasonalble tire?
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¥M2. BOUKNICHT: Judge Renmecst, we will rake every
ef{fore We will do everything we can t0 accoirrodate Mrs. Golde:s.
Cf cource, there are conflicets frem ='=» %0 tire, just as 1 am
sure she has. But " don't tahink it will be difficult. I think
if Mrs., Colden wants to blucz off a number of cays to be in
horth Carolina and gave us a little ¢:=e in which to juggle
ancng those days, I think we could d=2 it, yves, sir. We will
sure try.

M... BRAIID: May I be heard on this point, your

Honor?

CEAIRMAN BINNETT: Yes.

MR. BRAND: 7The rarties sr<nt a goo? deal of time
VYattercay RNaTIAZALY DUL B Rer sohad %> sbad vs; aorew® vy b
Sl mariLca. The waslles Wk ineo consideration not oniy thas

picce of discovery but all picces of discovery and all problenms.
I just think it is an ermincntly =cnsisle sugqgcstion for thre
Baord at thi: time to entertzin a new schedule agreed cn by 2ll
partics.

CHAIRMAN BINNETT: Al

-
b

ri

L
W

MR, BRAND: I fecel I had %n come to Mrs. Golden's

defense, even though she neecs no ceferze. But I think it is

a gocd suggestion.

ey
-

‘R, TUARTDY: Ve are not o= “kre defernsive.

CHAIRIUAN BENLETT: Mr. Bra=nZ, if you gantler

rmatually aqreed, oll of you, on a =av=ic lar .- a=2le, =nd thisg




I seens reaschcble to all of yeu, you have nmuch msre accuaintance
2 with what your problems are than we have. All we are trying %o
3 1o is to rmave this as rapidly as we can and we feel somewhat

4 frustratcd at this point because it hes been over a year in

5 borning.

6 wet's hear vour overall schedule.

7 MR, BRAND: VWe have it printed, your Honor.

8 Mr. Avery has kindly reproduceé the schedule.

Yy MR. AVIRY: Mr. Branzd, or 1 called him actually on
10 schethirg else, and he brought up the subject of scheduling,

1 and suguested a schedule and we worked out a couple of aspects

12 of it, and after the discussion he asked if 1 could get it

) C Vid L ame ol adiU dall 402 Lo laeatblenr TOU LIELELL LOuav. |

P g 1 . : ittt le ool a4 Sl @dY sin iesty e !
1 = AR ’ A dETLEEAVN —

15 had yvestoercay.

16 (Docurzant handed to the Board.)

17 CHAIRMAN BENNETT: Now, is this the best you

18 gentleren can @o?

19 MR. BRAND: Yes, your Honor.

20 CHAIRMAIL BEWNETT: Lacies and centlenen.

21, ¥R. BR*YWD: We kave considered any numbez of

22 aspects. Cne imvcsztant one is I think my cvesight., It got
23 £O a vweeX agzo that I just could not keep ny eves oren. They

nking in looking at these docurments. I have been

b
'
’
3

24 :';\'Y“_ b

25 through 65,300 paces of themn. 1 have 30,000 vet ¢o0 co. I can
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without losing =y cyesight. t
~e ¢f the many considerations we tock into
schedule.
tne schedule is a reasonable schedule.
It is vredicated on our cetting all Ziscovery no later than
ten davs from today, and I was assured yesterday by ccunsel
that there are only 2200 pages remaining that we can acccmmodave
within this =-

MR. AVERY: Those, Mr. Brand, if I might interiupt,
‘lose are the 2000 that are furnished as of today. So the
only thing outstanding now are those five or ten matters.

CHEAIIMAN BENNETT: The ealy thing outstanding is

et ratter ©F tLan magtiens, !
e pumme . Yews. EBroeui fur the ones 1 encioned
they are looxing fcr in Charlotte.
MR. DRAND: There may be a few more motiens. For
exarsie, it is quite possible we will want to see some of the
decuments that they claim are uncel attorney-client

orivilege that we cea't believe fit within the privilece.

3ue this is all contemplated by the schedule, the discovery
as a éiscovery request is within this tire frame.

CHATEMAY DENNETT: On zshat, wahy éds you have to do
tat in advance of trial? Wwhy can't you ==

¥, BPANT: Because otr:irwise we won't see

[Ad
‘y

- T . L ¥ - o~ i -
dscarmants, vour loncry.




whgry

W

10

1

12

15

16

17

18

22
23
24

Ing

23

CHAIRMAN BENNETT: You krow what it is.

MR. BRAND: No, sir.

CHAIRMAN BENNETT: It is listed.

MR, BRAND: Well, the general subject matter is
listed., We don't know what the contents are, thouch.

CHAIRMAN DENNETT: Well, we would have to lcok at
the document, it would scem to e, and also look at the
context, to deternine whether or not i+t was acluaily
privileged, wouldn't we?

MR. BPAND: Yes, sir, that is correct. And we
prozose by motion to carry this forward within the tire fraze

of this schedule.

MR. BRAND: Yes, your Honor.

Wow, there is only one remaining point of disagree-
nent between Apolicant and the Ceartrment and the other
parties =~ I beliewe Intervenors arc at onc with the
Departmenc on this point. That is whether all witnesses

should preovide canned testirony or only hired consultants

n
e 4
O
;.4
o~
(&9

prcvide canned testironv.
We think that the witness that is in charge of a
¢ that is going to testify on two pecints of information

with regard to that should testify 1i

ve, and we th.ax that

Ca rcead a

3 b o -
and Callian3e

’
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satisfy the purposes of avoiding surprise.
Wwe think only hired cansultants should prepare

canned testimony, and the Applicant disagrees with us on that

(The Board conferring.)
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14 CHAIRMAN BELNETT: I am just suggesting, gentle-

ip that the Chairmen is going to be out of the country

3 from the middle of !'arch until the lst of May. So filing

4 these things, fine, But the hearing, the hearing

5> cormencing on Februvary 1ll, yes, we can go through with that.
é Put the hearing on rvebuttal can't be before the 1lst of May.
7 MR. AVERY: !Mr., Chairman, it probably wouldn't

8 come out much different =-- that might work out perfectly.

9 CHAIRMAN BENNITT: I just wanted to let you know.
10  MR. AVERY: I am going to make a guess, and -

1 would be interested in !Mr., Brand's rearction, I am geing to
12 guess raybe a couple of weecks for the hearing that starts

13 cn Febreary 11 l
™ Mr, rre0: 1 would asree with that, your Honor.
15 MR. AVERY: So probably somewhere around the 1lst

16' of Marca we will ke through with that hearing. Then a 50~
17 day period under this schedule, a 50-day period then ensues,
18 30 days to prepare rebuttal and 20 days between the filing
19 | of rebuttal and the testimony. So it looks like it might

20 work out perfectly. If we did have to delay the hearing a

21 little beyond that ,0-day period, it wvouldn't be --
22 CHAIRMAI BENRETI: I just wanted to let you know
t |
23 as far as the Chairman is concerred, 1 wouldn't be available
L]
24 at that time. ©Now the other merbers of the Eoard can proceed.

roortery Ing

25 MR. AVERY: Ve would rmuch prefer to have you here,
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frankly.

CHATPMAN EBENNETT: I would prefer to be herc,
because I would like to participate. I have zpent this much

tire on it.

MR. AVERY: Could I address myself to the question

of prepared testimony?

(a4

CHAIRMIAN BENNETT: Just a second., I 1ink the
Board maybe can save you scre time.

(Board conferring.)

MR. TUBRIDY: It has been my experiernce that 1
have never yet seen a schedule that has been prepared
that has be¢n achered to.

“oAliaclas sehbbar: af the parties agre=s tney are
Going to achere to this --

MR. TUDRIDY: This is just a proposed ooneration,
it is just a best guess as to the tirme elements. It is
the best that can be dene. All we can say about this is
Ais is purely tentative, because as you can sce, and as
has alrveady develered here, as 1 sugjested to you, in fact,
it was -2ported that I made a remark and it was laughed at,
wien I gaid I don't think yeu have to regard that date as
a firm date, Mr. Avery. We were talking ther in terms of
hovember, if you recall. Now we are back six moaths from

nsvember. This is just purely a tentative schedule, and

let's proceed on that assumption. Ve can't possik y precict
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how much these time factors are going to enter into this
thing when you are producing testimony and all kinds of
factors enter into this thing. I have found that you can at
least add 25 percent rnore time onto all of these calendars
wihen you present them as you can possibly predict now. So
I think when we look at this, we ought to look at that with
that kind of telescope, that this cannot be something that
you can firmly set the dates on, it will probably be an
extended period of time in order to fulfill all of the
fequirenents you set out in the schedule now.

Now I thizxk if we are talking in terms of the

Chairrman keing absent for six weeks, I think we can easily

- P - &3 . - 'S - . A = LS s -t - - -~ a3
S ust AR RIVALT thiat ¢ = S2mg ang 1 gonte e R R |

p® a ractcr at all -- a factor, but not a worry we should
have to worry about at the presaent time,

With that in mind, I think we can discuss these
things.

We have not yet ccme to what originally produced

this thing, and that is this Auqgust 20 date. We dicdn't set

>

ugust 20 as a éate. I originally backed up, and the question
was raised by Intervenors here, when he raised the question
about August 20, and why you had to wait until August 20
before you subritted these thirgs. And we found out you
doen't. You ~an subnit these things and let them work on it

he =¢cantirme. But we haven't resolved that factor, so

o
3
(A4
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I think we shouid go back to that and see what we can ao
with that and then corme back to the overall schecdule.

What I had in m>nd in saying why
don't we lay the schedule before you, what I had in mind
is when you saw on the schedule the Serterber 17 date for
the completion of all discovery requests, it seems to me
starting this process that we have been talking about with
Mr. Stover, i.e., furnishing the list on a piecermeal basis,
with all of it furnished by the 20th, with discussions
to ensue, I assume we could finish that process within this
time frame, so by the 17th cf September, this process of
identifying the additional material that we want will be
LuspleLel and ATt would falil rignt 1nto tnls scheaule,

So it makes the Auzust 20 dute a litcle less

curcial if you see we are all contemplating finic.aang up

the filing of 11l discovery requests by the 17th of
December,

CHAIRMAIl BEWNETT: 1Is there a discover ' xguest
fox completio. of discovery?

IMR. AVERY: That is item 3. Completion of pre-
trial discovery is September 14.

CHAIRMAN BENNETT: 1Is it going to take you that
long to get these rmaterials together?

MR, BOUENICGHT: O©h, no, age I don't

think that is what Mr. 4 i zin: in item 3.
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I think he has in rird there that we will all cumplete
our «og

positions and answers to interreccatories on the

n can

1]

second round of discovery by that date. If M.s. Gold
provide us these lists at staggered intervals, keginning
as soon as she can, then we can have the city ready to meet
with her within five cays after we receive tre list from
her, and at the end of that rmeeting, then we ought to know
whether we are in agree—ent.

CHAIRMAN BENXETT: That is 35 days and that is
some time in the middle of Septemker.

MR. BOUKNIGHT: Right. Yes, sir.

MR. FARMAKIDES: Wwhat happens, then, sir, if
you are not in agreement? Does this schecdule factor that
gsituation in?

MR. BOURNIGHET: I don't think this schedule
hurts that situation at all. I believe there is plenty of
time in there for Mrs. Golden to go ahead ar2 file a motion,
if there i1is sorethirg we can't agree cn. We have five days
to answer a motion. 1If all ef that has been preceded by a

list and a conference, we can answer th\t =otion within
five days and the Boaré can decide it. There is no need,
when 1 mention a five-day interval, there is no need why

therc oucht to be seven five-day intervals. She can get

us a list or l!llonday and a list on Thursday ior respective

citics, we can have two of the five-dzys period overlapping

&8
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cne another and we can preobably finish the process by the

end of August. 1 see no reason why we can't.

CHAIRMAN BENNETT: Are you contemplating some
otiher program that won't permit you to do this, or can you
deo it, Mrs. Golden?

iIRS. GOLDEN: Beginning the week of the 20th, I
an free to reet with the people here in Washington ors to go to
Worth Carolina. I would hope that we could space it so I
would not have to necessarily go back and forth every time,
ard we could do it, you know, Monday through Thursday of one
weekK. I think if we can probably finish by the end of the
month, that 1f we do resolve our probiens, there won't be
QhFially SUTthes L0 Cune LO Lie waiu willi and we will
have ample tizo between the end of this month and the Septcmbe
17 date to ccme forward with any follow-up questicns regard-
ing those documents, and therefore would not delay this
Septerber 17 date.

Of course, if we do get into a dispute and have
to come to the Board, I would presure that there would be
sufficient flexibility in the schedule, since the De_-ember
1: date it really the cut-off date, to renew or to come
forwvard with follow-up questions onca the Board has decided
any ratter on which we have a dispute.

CHAIRMAN BENMNETT: My feeling was with respect

to the present discovery that is goin’ on, that we ought
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to have all ¥

g
-

our motiocns ccmpleted and answered by the

l17¢h of Segterler. In other words, that is the way 1 feel
L 5

about this discovery request,

GOLDEN: I think we can work within that.

woDo
MRS.

CEAIRMAN BELNETT: Can you do that?

MRS. GOLDEMN: Yes, I think so.

CEAIRMAN BINHNETT: So this all-discovery reguests

then includes all motions which are to be made with respect

to deficiencies as to the present discovery. And your

request for admissions, I take it, includes your depositions

as well?

MR. BRAND: Your Honor, we had contemplated that

“ . -~ - - ) - .~ -~ Y .- 1 - -
A A A e e L L -

& T abh o e \—“-sn-\cv
. AR e - e

17, the earlier date.

CIAIRMAN BENNETT: I sce.

MR. BRAUD: That the request for admissions,

the usual recuest for admission under the federal rules, and

we agreed a little longer for that, and we agreed informally,

I think, that request for admissions as to authenticity

of the dncuments within the business reccrd statute would

centinue on.
CHAIRMAN BENNETT: I thought it had been decided

some time ago that nocbody was going to raise any question

about the authenticity of something which carme fron a

particular file,
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MR. AVIRY: The problem we have with that is Mr,
Brand, we got into a discussion of this yesterday, Mr.
Brand mixes up authenticit and the shop becox rule.
Certainly as to anything that cores from oui files, we are
not going to have a problem with authenticity.

CHAIRMAN BENNETT: 1In other words, it is signed
by the rman, PUrports to be signed at or about that date and
was sert to the person to whom it was supposed to be
sent. DJut there are a thousand other rcasons why it may be
inadmissible.

MR. AVERY: Right, and there is certainly no
problem on our part with Tcgard to the authenticity of

Bn

"

ducumun;a Troom mar ryile

n

Mr. Drard somctimes wrans

i 1ok stslhapesns o
e ALy sushon R

o
[d}

A€ 50-calied si:wp LOOKk ruie and wnile
we will try to stipulate to anythin3 we can on that, I am
not going to make the same kind of blanket assertion that
there wouldn't be any problem in tha+ regard, as there will
not be with regard to authenticity,

MR. BRALD: I don't Say there is not going to be
any problems, but we just took out that separate subject
and said we could let thas G0 on until the very time of
hearing, to avoid bringing back a witness o Wachington
when there is no need to co 0. EBut with that exception =--

CHAIRMAN BENNETT: If this witness, if all he is

geing to testify to is he sioned it, and he sent it to the
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person it purported tc be sent to, or ke filed it with
the records of the ccr-vany ==
MR, TUBRIZY: All you are asking is adrmission of
the authenticity of thie documents.
CHAIRMAN ELLNETT: No, i3 it kept in the regular
course of Lbusiness.
MR. TUBRIDY: <hat is the sa~e thing, whether it
is the shop book rule, if it is actually an entry that
was made, then the guestion of adnissibility is something elsed
MR, BRALD: Sir, what I sought to do was to say
in item 2, we did not intend to preclucde that kind of
trying to rcach agree~ent past lNovember 14, but with respect
o Gl Ltlice wolaaRiChm, @2l VLhel AMiue Ul eunisDiuns an
to facts were irtonded to be cut ofi, reqguest for such
adnissions were intended to be cut off following November
14. That is the only thing I tried to bring out here.
CHAIP!U! SENNETT: Let me see if I understand it,
then. All discovery rcquests, including motions to ccrpel ==
MR. BRAID: By Septenber 17.
CHAIILIAY BINUETT: And notices to take -lepositions.
IR, BRAND: Yes, sir.
CHAIRL N BLUNETT: By Septerber 17. Now requests

nzlude what? Are you gecing to have a

(&8

for admissions will
long statement that asks ther to concele that everything you

charged thern with is true? recause I cave seen that hagpen,




14 and that is not the kind of thing yeu conterplate?

2 MR. BPALD: Your Honor, we conterplate any reguest
©r admission that is appropriate uncer the rules.

4 ¥R, AVERY: You might tell the Board a little

5 bit about the request for admissions you filed in the

6. Cecnsurmers case,

7 MR. EPAND: Yes, your Honor. In an attempt to

8§, avoid cont-oversiaes as to basic industry principles, we

9 tried to get this out of the way by writing down those

10 principles and asking them to admit them, and they did not
" admit them, and they contested their admissibility. 1In

12 every antitrust case I know of, the Court is interested

i3 < Lhwe priaciples of the industry, the tecnnical racts ot

14 iow the thing weris.

15 CHAITMAN BINNETT: Sure, but you don't prove it
16 by an admission, becaurse nobody in their right mind is

17 §0oi4g te admit it., Bercause you never can tell what this

-
w

18 cmission s going i» mean to a Court, the words are going

—
O
e

© Fean scething different than they do to the partics.

20 And the words are coing to mean scmething to one party and

21 a different thirg <o the other party.

72‘ So I dou't think you ever can expect to obtain -~
23, am I not right on that?

24‘ MR. TCERIDY: Ve are talking about a generality
inc

25 aere. We would nave to lock at it.




(1
t N 4
1] CHAIRAN BENNETT: That is true.
?!
2 i MR. AVERY: I wanted to bring out to thn Board
3 that in the Consumers case they filed something like 500
4| reguests for adaission, [ don't know how many pages, but I
il
5! have seen the thing, about that thick. So when you said
& sozething about, well are you planning on some big leng
7 thing, I just thought the Foard =-- I don't know what ke is

8 planaing in the Duke case, but I thought the Board would be

9,/ 1interested in knowing what was done in Consumers.
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CHAIRMALN BENNEIT: Mr. Brand, if you are going to
have canned testirony ~f somebody who has studied the
LNdustyy ==

MR. BRAND: Yes., your iiui.nr.

CHAIRMAY BENNETT: == then why do vou need a lot of
this kind of stuff?

MR. BRAND: We haven't offered such a pleading
in this cas<, your Honor, and we don't ccntemplate doing so.

CHARIRMAN BENNETT: I don't like to have you waste
your time doing something like that.

MR. BRAND: T don't have any time to waste, your

llonor We thought it would be helpful if we could agree.
Ve re uarsel to st 1Tt T ) ' ! v ' .

Y A% Laairtan cr that “onra and we atsterpted to Go SO in
\

Good faith. We were survrised to learn that not only would
they not agree, thev didn't want to even answer the request
for adnmissions, and vere successful in avoiding answering
the request for ad-issions on basic prirnciples that if
I get one hundred pecople who xnow about power peoling in the
industry, ninecty-nine of tnem will give me a yes answer to
every ore of those admissions.

““R. TUDRIDY: They den't have to adrit anything.
They can jurct say put you to your proof.

MR. BPAID: They either had to adnit or deny or
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MR. TUBRIDY: The oniy penalty is you have to pay

for the cost of proving it, but it coesn'c deny the= the
right to refuse to admis<,

MR. BRAND: Yes, your Honor. I just wanted to
point out with mspect to the 237 reqguests for admission we
had in that case, we don't apologize for them, we did it in
good faith, attenmpting to get out some matter we thought
could easily be admitted. But we are prepared to go forwazd
with the exvert proof and we propose to do so in *“at case.
Having tried in that case and found it was a waste of tire, we

don't proposc to waste time in this case.

CHAIPMAN BEMNETT: All righ:. Then the

alout 3 partisular what, docurent?

MR. BRAND: Any admission of fact, your Monor,
that is approoriate under the rules. But we dgn't propose in
this prcceceding to ask them to stipulate to basic power

pooling principles. As a matter of fact, we have coccuments

(]

already in, the ones we have already listed, that echo this
request for admissions that we filed in consumers. They staze
in almost the parallel terms these are docurents preparcé v
pecple giving s-eeches on rower pooling, eithar of Duke Powser
Cormpany or Carolina Power and Light, and we really cdon't rneel

the adnissions.

MR, TUBRIDY: TOU Can ¢t thcm to Sd=ii that t~
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prac t

this occasion said this, can't you?
. BRAND: Yes, your Honor, if necessary. But
that. VWe have the documents. They are not goir

e documents.

« TUBRIDY: I am talking about you can get

If you get the president saying this is the
h1s corporation you are entitled to request an

M that and get cne.

Yes, sir, that would be one of the

MR. TU2RIDY: I understand why they are entitled
to take the same rosition, despite the fact it looks as
VAN et A1 GONYLNT vt A0 Ahvinae iss sean,  Meass see

M. DBIAND: All T can state rnow is we do not
intend to write down the princital cain of power pooling and
ask they be admitted. We would poovese to request any other

admission of fact that we thinx avpropriate. It is quite
possible we wouli requoest no adnissions of fact.
CHAIRIUN BINIETT: I just wondered whether we

couldn't coll

L taxe 1t tha

‘e [ R A

arse the months {or the reguest for acriscione.
t also includes time for taking derositions?

BFAND: Yes, bocause the cerpletion of that
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of fact filed November 14 would hHave thirty days in which to
respond and that would be. adequate.

CHAIDMAN BENNETT: 1Is it your p. 2sent feeling that
you have a lot of reguests of that kind?

MRE. BRAND: 1 don't know of any we have at the
rorent.

CHATRMAN BENNETT: How about interrogatories?

MR. BRAND: We have some interrogatories we will
request and then we will propose to takxe depositions. The
depesitions that we took in the Concsumers Case occupied
aforoainately four business weeks, spread out over I think a

five-woc% period.

Frrr e W msen s R pO—— - - . s ) .
A a ' efesdase & s b M i e v MCALOEVE Liial nNlavano
—~ - - - - - - . .-
nS YLt Ctigc G ta Jennsit o sl L YT, o

vill corplete it by Decenber 142
MR. BXAID: Yes, your Honor, but that would also

inclucde any depositicns scheduled by the Applicant against
the Department or the Intcervenors and vice versa.

CHAIRMAN BEXUFTT: Do you contemplate taking any?

MR. AVERY: Yes, your llonor.

CIAIRMAN PLINETY: And you think you can include
t. conclude that within that tine?

MR, AVEFY: Yes. We specifically discuscsed that
particular periocd at scre length yestercay, Mr, Chair-man., 12

progosed the 90-dav reriod between the £ilirg of thc reoucst




ey

(98]

17

18

19

20

i

~
N

on Septesdber

on the

basis
Case, where t
weeks., J
cecaling with

government's

cixty 4
we would prob
be filing int
Interveno

3N
the

1rYe going to

the Riraty

Ch

to gild tre 1
precice on th
motion

mace t

ccreral.

things., Ia

€ a4 resuest
sx{ficientiy
we gents ask

m't care

976

T~
-

and the completion on December 14, principally

©I the experience that took place in the Consumer

vere rore well, about fcur weeks cf

were

said, but with a break, it took about five

assumption that roughly you would be

the same amount of time in this case for the

Cwa depositions, it just seemed to me to think

a¥s rather than eichty was unrealistic because
ably want to take cdepositions, we know we will

‘rrogatories on the Department and prcbably on

rs, they will have to be working on them, tb .y

file further requests on us.

4 TLUNG NAIZ (L L Bo dent, L% uposed &o
LAY POTIc Wor realistic,

AITERN BFNUETT: T just hope you are not going

tly, and I also hore we are going to be sufficien

? recucsts so th arc not going to have a

O cuzen it bocause it is

« nvIlT: Which reaguest is

that?
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wrether it rejuest for a deposition
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“R. BRANLD: Yes, your lionor. We have found that
general questions gct us nowhere in the Consumers Case. It
is only because we brousht a long docurent about which we
wanted questiones respoaded to that we got any intelligible
nswer at all. And we proposc to use the same methceds in this
1s5e.
CilailpPXiN BENNETT: There is a very interesting
study in the files of the Department of Justice macde by a
gentleman who 1s a master at procedure and maybe one of my
co-Loard merhcrs recalls !Mr. Justice Medina, actually took

cne cof these dopositicns to show counsel how he thought it

ought to be done when there were docurents available.

e - . e e e - &
A - - e enw wehe e sete wmrt e . -

TV i . -y o . ~ - - - ’ -y - -

2 UZCINT ONC T LRO=C COSsS1Tiens,

MR. BRAND: Your loner, I will look it up, if I

can g:t a hetter reference to it and would be delighted to

CHEATITOUV.N

e
1!

O e ate I i
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ere were 2nly aboat fvvanty=five

depnsitions that were taken and iy recollection is it was in

]

ccnnection with the Swann Deposition. 1Is that right?
¥R. TUBRIDY: I don't remecrber.

CEALILAS BLLEETT You rererber he €id that?

MR. TU3RI LY Yes. The Judce s2t at the taking of

t 15 right. I think it was
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Swann.

MR. BPAND: We would be delighted to have a member
of thic Board sit in the taking of our depositions so as to
get 1zzediate rulings on directicns by counsel to refuse to
respond to a question.

CHAIRMAI BENNETT: Thank you very much. I don't
think the rembers of the Board would be available to do it
and I think if the whole Board was not here there might be
some question about the validity of the rulings that were
rade.

I don't think it is one of the things that the
Board members can éo.

Mie GVLAL S a0t waAs SMmivn, Smitp=Bona, T think,

All right, geatleren, ! take it that is all we can
22 abecut this, to accept this arnd we understand this is the
Lest you can do. I think that we should accept it as a firm
schedule, however, while 1 realize that there is many a slip
betwecn the cup and the lip, this T would think we would Ly
to make it as firn 25 we possibly can.

I take it that that is the intention, that t%“ig is
not sc=eth’ng which is nmorely a vromosed schecdule, but it is
a schedule vhich v2a believe vo:s can reet.

MR. AVIEY: VYos, Mr. Chairmin. The burden of the

gdiscusgicn on it

'cstarday, it was really a follow=-ud on the
4 2
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conference call with !'r. Farrakides that preceded that coniererc
le had asked us to be prepared to talk about scheduling. I
think it is fair to say that what Mr. Brand and I were trying
to do, we were the discussants with Mr. Bouknight present in
Mr. Zrand's office an? concurring in what was going on, ard I
think we were trying to help the Board by coming up with what
we thought was a realistic schedule that could be adhered to.

I don't thirk we can conclude the possibility that
something may ccme up that we don't know about.

CHAIPMAN BENMETT: Yes. I mean if you break your
leg or Mr. Brand --

MR. AVENY: Coulén't it be Mr. Brand's leg?

. : “
. - ¥ wow mwemd oo —— . gen
CHAI PR ' 3 - 3 4 to r . 9% S
" - J . . & . . &
> b A &~ 58 de N T w Catd il 320 LA, DUT i€l S not

just push it off,.

MR. AVERY: Or the kind of thing that might
realistically happen, if Mr. Brand or us, for that ratter,
suddenly found us for core rewecon taking six or eight wecks
in depesitions, we iight have to come in and say we cuesscdé
wronj on thc 90 days, that 99-day pericd was hased on the
prenicse we could get the depositions done in six or seven
wWeess.

CHAIDION BINNETT: 1 would think with 96,000
docur~nrts, if you haven't got all of the information you

realiy rneca, the amount of information vou raed in additicn
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ould be miniziun. Maybe I an wrong.

well, your Honor, there a.:e a number

ts that will helpful to tvs, but some of th

by the cdocuments focused

are not

fully answered

period, but when you get to the center of the period

decision was made or acticn taken, vou find no

or there doesn't seem to b2 a document.

We have to find out about that.

CHAIRI'AN BENNETT: All richt. Things like that are

small, however, I would assume, and you could take a

directed to that point without taking an enormous
time.
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MR. TUBRIDY: May I ask how nmany degositions you
intend to take at the present time, Mr. Brand?

MR. BRAND: We have identified a number of persons
wao are central to the power pooling areca =--

MR. TUBRIDY: How many, five or six?

MR. BRAND: I thin« the last list I made had five
to seven names on it. I am trying to climinate some of these.

MR. TUBRIDY: That is goocd encugh. I just wanted
to know if it was 25 or 30, 4 or 5, or what-not. Because the
larger the number, the larger possibility that the time will
be extended. But five is reasonable. Very gocd.

MR. BRAND: There may be more. But scme may only
roeseife Qne O TWO groctiens.
NI, TUBRIDY: Tihank youu.

CHAIRMAN LBIZNKRETT: Very good.

MR. AVERY: We haven't heard from the Intervenors,
I woncer if they are planning on any depositions. I wonder if
i cculd inqguire through the Board whether the Intervenors are
planning on any depositions or maybe they will rely on Justice's

MR. BOUKNIGHT: Judge Bennett, of course it is our

desire to rely con the Departrent of Justice to the extent that

we Cahn.
CHAIRMAN BLULETT: I would suppose that you would
be permitted to participate in those depositions, wculd you not?

MR. BOUKNIGLT: Trnat is my urderstanding. And

Sk el
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CHAIRMAN BENNETT: That is what we remember hopeful

Wi Cn that we hoped the discovery

he beginning
Le

coordinated.

MR. BCUEKNIGHT: We have attempted to coordinate

this with the Department of Justice anéd we will to the cxtent

we possibly can and if we take urny depositions it will be
in areas that we think are necessary that the Departiment
choose not to purcsue.

CHAIRMAN BENNTTT: How many do you contcmplate”

Do you have any ccnterplation now that there will be such?

MR. BOUKRIGHT: Judge Eennett, I just con't know, b

d Cali” & COULL L AV O 1Y e Voo

“S1na " A% 8§ 2dnle onron, if ther
CHATRMAN BENRNETT: 1 sce.
How many do you think yvou will have, Mr. Avery?
MR. AVLEY: Well, it partially depends on this revi
of the docurents that is going on.

CHAITUIAN BENNETT: In cther words, if you are not

going to be able to get frem the seven cities documentary

evidence

or statictical evidencc, you r2y have to take some
depcsitions to fiil that in, but veu don't think of any now.
“R. AVERY: You could €ay as a starting point, we
would be loecxing at the possibility of ceposing somebody
fron cach of the seven citics, Then there is a possibility tha

-
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maybe a few other people in other areas, other than the scven
cilies. SO that sort of is where w=2 are now.

We haven't firmed that up. We intend to do that
between row and the 17th of Septcmber. But our starting point
is do we need to depose scmebody frem the seven cities, and
then looking at the arcas outside cf that would bLe fairly
few, so maybe we are talking about 10 people.

CHATRMAN BELNNETT: All right, gentlemen, 1 see
we have been here better than an hour and a half, and I think
we should take a short break, aftcr which we will hear
argument on the two moticns and I weuld think 10 minutes a side

would be probably all we need.

eV, - % § s e -~ YA 2 o moee 4 os i
¢ STSIN L LOTRIri. Eafors
WT RI%A8, whiare wo are on the preMarel testincay guecction?

Do you krow vhat I am talking about?

Hr. Branc only vants to have a limited amount of
canned testimony. It is our Positien that you should have as
much prepared testireny as possible, consultants and other
people. The only area in which it scems to me a legitimate --

CHAIRMAN BLNNZTT: If it is an area where there
is rcasonably a Suggestion that credibility is going to be
a najor factor, then I would Suppecse we should have the

witiness testify and not canned testi- ny.
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MR. TUBRIDY: I was going to say look at the rules.

CHAIRAAN BENNETT: It seexs to indica*e the
Cormission wants canned testimony.

Rules of Practice, 2.743(b). 1t says, "The parties shall submit]

direct testimony of witnesses in written form unless otherwise
ordered Ly the presiding officer on the basis of objections
presented.”

S¢ it seems, I would say, it is not a directive
there must be canned testimony, but it obviously is the
Commission's eapression of a preference for canned testimony,
unlcss there 18 good reason to have some other approach.

. .. i - . - - . . 2 . s .. -ey W W
svhs sy - A A L SLL S B AA LR ML L S yUu wmUMaw

. .

have goodl reason 1s il it was a hostile wisress., In other

words, I would be willing ¢o concede to Mr. Brand, if he decided

e wanted to call somebody from Duke Power Company, it is

a bit unrcalistic for him to sit ‘down with that witness and
have prepared testiizony. Or vice versa.

CHAIRMAN BENNETT: I wov .2 assure that would be
a case in which there was a question of credibility.

MR. AVERY: But nis proposal is much broader than
that. He 1s saying the only people as to whom you will have

preparcd testimony is hired ccasultan

*

-
< e

Now it 1is entirely possible they will be putting

or. somcbecdy --

MR. AVERY: It says, it 1s 2.743 of the Comnission's
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except where a shewing of cood Cause 15 made and I would
suggest that it is not good cauase siroly to say the person is
not a hired consultant ard therefore he shouldn't have to put
in prepared testizony.

I would think that if they are going to call

anybody in a situation where there is not a hostile relation-

ship involved, where they can be reascaably expected to work with

that person in advance ania prepare his testimony and put it in

prepared form, that we and they == it is not a one-way street --

that we and they ocucht to do it that way.
I think it is what is contemplated by the rules;

r

I think it nakes for a smoother and more expedited hearing and

LrAny sugdesrted by €r, srana.

MR. BROND: May I respond?

CHAIR'AL! BLNUETT: Just a second.

(Board conferring.)

CHAIRMSN BENNETT: All right.

MR. BEAND: With resoect to the rule, I would like
Lo note the rule was adopted Sudsequent to the noticing of
tiis hearing. 1In the Ccnsumer's procecding, the Ccomission
decided since the rule had been adopted subsecuent 20 the

notice == encuse me, the Poaard decided susseqguont €5 the

liotice of thno hearing, tihat it was not —-cund by the rule.
ClAIRNAN BENIETI: o ha SFec1Zicnlly said, cs




weteny

"

w

(#4]

16

\7

20

21

22

1 remember 1it,

4
x

that.
MR,

CHA

by the new rule
MR.

Cla

Y

possible to do

procedural, not
ARl
v halN»

good reason for
MR.
MR.
group of people
administrative
canned kind of

that have becen

and have never

and I th

sitiacion, onv

that we

BRAND:
L PoMAN
in

oy
-

Bl

AND: I

Yo

an order,

are bcund by the nuw

That was

BENNETT:

see.

IRMAN BEUNETT:

SO.

BRALD:

TURPIDY:

substantive,

departing
TUBRIDY:

BRAN
vho have
agencies

testimony.
crerating

participat

project thet.

that they

$ Beca

and

I would like

S o

is

s. The

To the

-3

Vel
(§Y)

extent that i1t was

to suggest --

is not ex post facto, this is

50 we follow the rules. That
+ould like to sugccest that there is
from this rule here.

why?

agpear

On the

a4

in

L

ay

usc you have one

are very

STMa l 1

into

Le

the one side a

cd hundrcds of times b2fcre

usced to preparing

oth¢er sicde you have people

powar systen over the years,
this xind of procedure beture,

an

pteiudiced

Chairman Gerfinkel, I rmember
L
notice in this proceeding was -




ortery

10

11

17

18

20

2)

24
Ing

25

0
i
L

CHAIRMAN BENNETT: How? I just don't understand
it. You are going to prepare the testimony. You are going to

S1t cown with these follows and talk with them anéd determine

viiat they are going to testify to, I assume.

e

‘R, BRAND: VYes, your Honor, but 1 am not going
to write what they say, I am not going to do it.

CHAIRMAN BERNLETT: No, they are going to respond
to your questions, you are going to ask them what they mean
by it.

MR. BRAYWD: 7You should be able to listen to these

people tell their story, you should not read their story. I

have spent some eight years before the Federal Power Commissicon.

- - I
P |

p3rts ol the country in rublic uvtility matters.

CHAITIANL BZUNETT: Don't they require canned testi-

rony?
MR. BRAND: No, sir. The FPC does. I think it is
poor practice. I think live testimony is much better even for

exunres.,

CHATIMAL BENLETT: On cross-exantination they are

coing to be cross-examined, aren't they, each of them?

MR. BRAND: Your Honor, ycu get a witness testify:
canned, he works anc polishes that testimony. That is not

his first response tiaa

-

"
o
™
e
~

10U get the result of his

thinking atout that rezsponse four or

ive tincs, changing it
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CHAIRAIl BEUNETT: hen you are sugcesting tacre
1s a real gquestion of credibility in a particular instance?

"d. BRAND: Yes, sir, that is right.

CHAIRMAN BENKETT: I don‘t think there is any
question that when there is a question of credibility, if you
can say there is gocd ceauase here, because there is a real
gquestion of credibility involved.

MR. BRAND: I believe that 1s correct and that is
correct not only for the witnesses that the Department will
call, but the non-hired consultant witnesses that the Applirant

propoces to call.

= AVE®Y: 1p ¥, Iranrd gasenagiing *nore i 4
. S -~ - - mepandsInd Vo anep . . - " . 2 y . s
Mhreaes e LA CUANAALACY 3 LU 4ad WiLNEID3EDd HNE 43 PLUPUSLINY LU

call? That is what I think I heard him say.

CHATIRMAL BENNLTT: I thought he said Applicant.

MR. AVERY: I thc.ight I hecard him say there is a
gquestion of credibility of his own witnesses?

MR. BRAND: Your Honor, you should cet their story
live.

MR. AVLRY: What Mr. Brané is sayirg, if 1 may
1nterject, he 15 sayiny he doesn't agrec with the Cocmmission's
ruling, he deoesn't like prepared cestinony, the Commission likes
preparecd testiToay, it said se in a rule, it is widely used in

the state conmissicn, it is uscd reguariy in the Federai Power i
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dibility thrcugh Cross—-examination. You have a chance to

920

LORdR1Ss.0on ana tiey hove pat cut a rule here which Saye they

You do have an opportunity to test the witness

him say wiat he has to say.




CHEAIRNMAN BENNETT: I take it that the 2oard riembers

i
s
—

2 still reserve the right te qguesticn if they don't think ctounseil
3 have dcne an adeguate ,ob.

4 MR. AVERY: Of course. And the idea, if I can use
5 the word, it secms to me the first point he made seems a little

6 ridiculous to say that scmshow he is at a disadvantage, because

[

7 ke is using preparcd testirony and is not used to teaching.

8 It seems to me just the copposite, if the man is not
¢ useé to being on the stand, and if he is a little nervous, he
1) would be better off putting in his story in prepared form and
11 Laving a chance to look at it, work on it. I think that was a

12 1little overreaching in trying to make Mr. Brand's point. 1

13 reslly f{¢cl% guite atyroraly 2har the huoswingy ill i MONR EROCSRL
"
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15 vprepared testirony in all cases where there isn't a something
16 of good cause for other treatzment.

17 MR, BOUKNIGHT: Judgoe Bennett, we support the

18 Dcpartrment cf Justice and I have two things to say. First, I
19 supvrort Mr. Brand in his statcrmeoat that the credibility of the
20 Deopertrent witnesses and the invervenors' witnesses is importany
21 to this ca2se. We are not sugoesting that the witnesses we are

22 o9oing to rut on the stard are not going to tell the truth about

23 scrething, but you do have a crouvn of people who are not accusted

24 20 the Rirg ¢ crticulction and rroparation reguired in prenaring

¢« coters bw l
23 testirony belore administrative aagencies. l

i
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electrical systecme in “orth Carolira, and can tell you scre:h;nq

to have t! *se gentlenen present? They present their testimony,
and they are subjeccteé to croscs-exanination, and then rebuttal,
or redirect exarination. 1If we are not ocoing to in that point

&
oi ¢t

Cirect testirmorny? 1 would assume ycu would rehearse their

direct testimony with them, or you wouldn't be dcing your job.

wiil 1elp the Board considerably to see these men testify,

Ve i1nterd %40 put on the stand some pecple who run

ave with Duke Power Ccrmpany. I think

ar them, to judce for yourselves the weight that ought to

The secon2 thing I wanted tc say ==

CHEAIRNIAN BENNETT: Wait a minute. Aren't we going

ire, go.ng to be able %o, or after that peried of time, il

2 ¥ LiUe Wt S6S L0 b Gt 4 ) '.».l':-x.v. tiacas CLLC:;:;;;&.\ L:.'- ‘e .-:.0;.
- L]

Loguing Lv o aod Lo lrave Lheos siole el wailally relheat 3.0 '

-

MR. BOUKNIGCHT: 1 conzur, but perhaps Mr. Erand and

I will j°st have to stand on your differcnces with the applicant,

and

‘witness. We think ‘t is very substantially different if he

test

i Ca

13

ciff

frarkly, I Rave had ar awlul lot of direct testirony in writinoh

per aps with the Chairman. We think there is a substantial

crence, wiea you have a man that is not a professional

ifies live.

e TABRMARIDES: I jo'n with the Chairman. Very

n appreciate why vou want oral testireny, there 1s no doubt

«
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. 1., about it, 1l appreciate why you would lixe 20 have it. Bot 2

2  don't see the danger ard I don't sce a prodlem in the written

3 dircct testirony thit you ard Mr. Brand seem te see.
“ As I urndcrstarnd it, the only point you made so far

5, 1s that your wi“tressecs are better able to zrticulate orally
6 than in writing. ihat coesn't seem to me that that is a very

7 sound position, if that is what vyou are saving.

* &)
e S
~
{44}
Q
&
4

CET: Judge FarmakiZes, I think there 1is
9@ another point 1 want to add to this. This rule we are talkirg
10 about here was written by the Comnmission. I think more in

11 contemplaticn of hearings that 1t norrally holds concernirg the

12z safety of a nuclear reactor or the envircomental :mpact of a

- - - -~ e
3 -— Ca e
e Yoo &3V.8 s .- g g A el it T -~ e el
- -—es wasem Wit s v e msantree sl et A M ad MW e -

15 the credibility of any of the witnesses Ac-slicant is going o
16 . put on the stand, there are accucsations by the Department and
17, by the intesvenors of inprojer conduct by this applicant.

1R Kow, the Arplicant's witnesses, the very executive

0

19 whose deliberations led to the conduct here in issue, are c¢coing

20 to ke on the stand. WUWe thinx that their testinony may perhacs

-

21! be recre revealing 1Y their testirony is ocre spontaneous

22 2 thin: that that print is eg:eally icpoztant.

23 MR. FARMAKIDES: But wouldn't it be less revealirs,
24 ' wouldn't they have more of a difficulty arsiculating their

spotey In.
’ 25 pesiticn if they are on the stané, rather taan if they are a3

"
J
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to prepare the tcstirc.y beforehand and cive it polishing, as
! I Y : '

Mr. Brand said?

by el g a4 T

MR. BCURNICHT: That is correct, they wouléd be bettgr

able, articulately, to state their position. It would be
a coordinated positicn, that is what all us lawyers endeavor to
present in prevared testirony, it will be testimony which is
cecordinatcd throvsh Aprplicant's counsel, and in which the
testimony oi all ¢f <he witnesses for Azgplicants will be
prepared and compared and redrafted 1 advance.

We sce a possibility we Y Get some more revealing
responsces by having these men on the stand.

CEAIRIIAN BENNKETT: That is great, so far as you

. - . b - e

BEie BTG ceittee ) e ewmMee ftemae fww Sais peeise Ssew SLt, “idn'T Yea

coordinate your testircoey vith John.cn's hefore you wrote it?
How 40 you reconcile the testimony which you have written down
here and not about with this letter which you wrote on such arnd
such a date when vou said so and so.

It would seen to mc you could nake a very strone
crosc-examir-ticn in connection with prerared testirory, even

streoncer than if the fellow was able to say well, I just made

a nistake, I was irnadvertent in ry answer to ycu when you asked

ne so and so.
This is sorething that they rave thought about,

they have written it down, they have polished it very carelully

No, I think Lhiat vour ercass=cxalineticn can e puch rmire eilce

-
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Wit canred testimcny than it can when you had to write .t down

with the stub of a z-ncil during the course of the procceding.
It sce™s to me it is going to be a lot more effecti

You can chow that 211 of this keys in very carefully, but it

guite take into account this letcer which you have in

your ssion, which was written by this very man and dcesn't

”
-
P
—
s,

agree at ‘ith the story, if they are rnot telling the truth.

assume that ccunsel would very carefully

go over all of the pieces of paper that are in the file and

rmarxe pertectly certain that no witness would give testimony
that was

not in accocrdance with all of the éccuments, because

he realizes that if he does something like that, it is going
tn have Yery soriscs nifret 85 the crofitilliEy 5€ =he
VA LaerLn, Lucause Luocsse CuTuents, you rnow, thac were written

at the time are abcut as strong a testimony of the credibility

of the witness vho ccmes to you todzy, unless of cource there

is one of those thinss where there was a reascn to not tell the

truth at the time the letter was written.

Judge E2nnett, I certainly underste

your point, fecl that the very sizeable

differences in sop-istication of the litigants here is cqgualizc
at least scmawvhat Ly having oral testirony.

CHAIFRON ZTNIETT: Counsel; there is no éifforence
the scpaistication ¢ the lowyers, it scems to me. The lawyexs
arc pretty woll evroerienerd and certainly Mr. Zrard nhas bad 2

€.
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very long experience in this particular area, and certainly |

‘ou have had experience along this line, and so I don't think

e

-

nyboly can clain they are not well-represented.

I haven't scen any indication frcm the papers I havel

seen that they are not well represented. And 1 would exsect thalt
witnecses would have their testimony rehearseéd. I think that is
the jeb of a lawyer, to go over it.
S35, vhen you do it by rechearsing it and then writirng
it down, and having it pretty well nailed down beforehand or
when you rchearse it and then stand tiie possibility that when
Ltiie man gots on the stand, he will forget what he told you, or
think ¢f something else =- I think ycu are much nore likely to
i 5 & SERLZRING I8 Viou Q0 Gzt <t 3 EovaiicE. '
IR B0 sanr ona !

CHAIFIIAN BINNETT: With scphisticated counsel.

HER. EBPAID: Ve would like %o offer an alterrnative
fuggestion that is also appropriate under the i1ules we believe,
arpropriate under ine federal rules, as well as the Cornmission's
rules, and this ic the way that testisony is often provided in
antitrust cases, and that is by wav of deposition, where the

partics have an cpportunity to cress-examnine at the tire of the

>
v
C
rn
re

ng cf the derosition, then the deposition

"
"
m

b
0
1
r

e
{
(8]
"

to relevancy and competency at the hearing.

> —~ .-~ - e s .. . 3 -
Thas 18 provided by the rules, wo think it weculd Le

in accertable altcrnative for the witnecses that are ror-hirg

-
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atery, g

experts. We LbLelieve that
would be by this following
CHATIRMA BENLE
can't introduce the eviden
FR. BRAND: No
vould want scme expression
Board, there secmed to ke
would propose to do it. I
easier as far as marshalli

DAY
11
tha

persons beyond a certain milcage

r

depo

bring him tkere in rekbuttal,

ad

»

learly when it is ma
R. AVEPY- >
¢ ShBey| A% Seend
. . ian - A
.
MR. TURDRILY:

CHAIIMA BENVE

sition in c¢vidence. A

an opportunity to crces
I'R. BRAIID: Ye

nto tie

. v v ~
PN }l",“ A:..\ -

-~ Y & 2 o
wWCra. - ou want to

we would nct be as prejudiced as we
of the rules by the2 procedures =--
%T: 1Is there any reason why you

ce by deposition?
» 8ir. The rtules cocntesmplate it. I

frcm the Becard. In the zconszmer's

sonme rcluctance to édoing this. 1
t would make the Departrment's job much

3 EE

- -

~
- .

ng witnesse It is very d icult

ppcar at a specific time and place,

hundreds of mile

|

s from where they

el - !
- > Ao P ’ . - . - .
- 4 QOL L Sce aay OGujevalCa o

long tize, in fede:al court,

£rom thes courtrcom =--

o

iT: You are entitled to put hi

S

nd then 1f the other side wants to

I they can.

suppese Eut they have

s-exanine.

s, sir, &nd the cre:ss-exarireticn voulé
¢ Wec have usc3 this before 2rd it
ao that way, it doesn't rake +hat
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impression.

MR. AVERY: He is saying Mr. Jones is going to tell

looking for

we have bLzen

9. AVERY: Mr. Chairman, I have to, at the very

ss a reservation, if there are circumstances in

iat the other side of the coin, where you heve th

stironvy and cross-examination, 2t least the Board

oppertunity to cbserve the witness and form its own

MR. FARMAKIDSS: We will still have that. As I

it, he will support that deposit.cn with a2 live

v, BRAND: No, I didn't interd to do that.

4 - ——— :‘.—~': t “_& ey o MEALA I L - R LR PLES -

CRAlRIAY BEISEIT: Ua nas a right to €2 Luat il toe
ccrtain distance away, doesn't he?

MR, AVERY: I kncw that is the federal rule. I was

it in the rules whilc we were talking about it. Moy

woe could lczcz for that during the recess.

CHAIRMAR R s ale s

SAIRMN! BENMNETT: I think we should take a recess.
Going Ttwo “urs now.
ME., AVERY: Let me finish with the expression of

i€ we fcel it is important tor the Ecard to have

portunity to cet a look at tie witnecs, 2né hear him toll

. - \s < - w s b, " - la - I3
st in the deposition as 2 sukbstitute fer that i
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No, he didn He just mentioned

as with before. e t kxed about witnescsé

didn't say an

ten minutes.

Recess. )
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CHAIRMAN BENNETT: All right, gentlermen, are
we through with this?

MR. BRAND: Your Honor, one of my associates
went after my book of rules, which has both the federal rules
and the Federal Powzr Cemmission rules, which has a practice
very similar to this. Ferhaps I could discuss this briefly.
I would like to suprlement from the mater.als that will be
available to me very shortly, if{ I may.

Section 2.74CA(g) says, "A deposition will not
become a part of the record in the hearing unless received
in evidence."

CHAIRMAN BENNETT: That is right.

EPASNY: TRSE i 2 bashwards way of doliayg ik,
It 31s poscible that they copied it from the FPC rules. But
the practice under the federal rules is to admit degositions
where the party is over 100 miles away, as will be the case
in this proceeding, and under certain other subsecticns of
that same rule.

CHAIRMAN BENNETT: But the rule in the Feieral
Court is that you can't, except in certain circunstances,
subpoena beyond a certain distance. 1Isn't that so?

MR. BRAND: But the antitrust cases ==

CHAIWRMAN BEXNNETT: In the antitrust cases, you

can subpoena then.

MR. DRAND: So the no:ral practice in antitrust
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cases is to use this deposition evidence. In peint of
fact, in the large antitrust cascs under the Manual for
Corplex Litigaticn, you use depositicn summaries, you don't
use the whole deposition; you just use a surmary of the
depcsition. All I am suggesting is the normal practice in
antitrust proccedings is to use depositions, it is approved
by the courts, it is a practice used before the Federal
Power Commission under a provision that is very comparable
te 2.740A(g), and that is to use the depositicn for all
purposes if thce material that is in the deposition is

therwise admissible. In the samc way you would be using
canncd testimony.

The Vaiy vidleience would Le thae Lhe Cailsaa-
cxamination would ke conred as well as the direct.

MR. AVERY: Mr. Chairman, could I be heard for a
roment? 1 have lcoked at 2.704A(yg), and it tells me nothing
about the questien to which Mr, Brand is addressing
himself. It says the deposition will not kecome a part
of the record unless received in cvidence, and it says
ncthing about when =--

CHPIIAN BENNLTT: In other words, the Board has
discretion as to whether they are going to receive it and
whether they are going to want a particular witness to core
betore then for additional gquestioning.

IR, AVERY: [@xcept 1 am not sure that is ti.e case.
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1y I have before me the federal rule, Rule 32, that

2|/ lays out the circumstances. It is fairly lengthy. I would

3 be glad to put it before the Board.

4ﬁ MR, TULRIDY: Let's not get confused between
|

5* different things., The procedural rights you have when

6? the United States is suing and when individual parties
|

7, 4are suing are two different things.
: Is this 15 U.S. Code, or what?
91 MR. AVERY: Rule 32 of the Feceral Pules of
|0; Civil Proceudie.
" MR. TUBRIDY: That is what I wanted t. xnow.

12 There is a difference between =-- 15 U.S. Code provides for

12 the rules for scbeoonaing witnesses, whese United States fa a
14 Pariy. T woiddered wihich you were talking about,
15 MR. AVERY: This is Rule 32. 1 think, as you know,

16 ‘therules of the Atomic Laergy Commission closely parallel

17 the Federal Rules of Civil Proccdure. They are in nAany

18 . €ases verbatinm copies of the Federal Rules of Civil

19 Procedure. 1 think that the fact that the Commission did
20 not put in an equivalent of Nule 32 about using depositicns
21! in proccecdings in lieu of calling a witness is significant,
22 and it can be read as an expression of intent by the

23, Commission not to use depositiens in lieu of live testimony.
24 So 1 see nothing in 2,740A(g) that authorizes the

fortens  Ing

25 use of a deposition in this wvay., Jt is cirp!  silent on the

0
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subject. It simply says when a depcsition is used,

certain things, the other parties have certain rights,

CHAIRIAL BENNETT: It is no good unless it is

)

offered and received in evidence. Now objecticns can be
racae to it at tne time of the offer.

MR, AVERY: That is right,

CHAIRMAN BENNETT: And if the Board determines
in its discretion that it will conly receive the evidence,
the ceposition as evidence, if the party is brought before
the Board for additional questioning, I suppose the board

can make that determination.

MR. AVERY: 1I would respectfully suggest, Mr.

. . . - ~ . . - ’ . - o L - - - L o £ - A - -
CRLILZTAN, %4t L0 J0C0uC cugas 0 4G Je50lvew il aGvailve wva
the tine of huarinyg.

CHAIRMAN BERNETT: why?

MR. AVERY: So the parties will know. Suppose
Mr. Brand or us were planning to use a deposition, and one
of them offers a deposition in lieu of the witness' presence,
and then we object and you sustain the dbjecticon, and then
it turns out the witness is on a six-week trip in Eurcpe,
the hearing is going to be held up. We ought to know in
advance vhether the Board is going to permit the use of
depositions in licu of the appcarance of the witness for

live testimeny or not. It is just ruch more orderly to

P

-
SCtT

s¢ that issue in advance ol the hearing.
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MR, BRALD: I concur in that, your Honor.

CHAILIIMAN BENNETT: It would seem to me it would

all depend on what the deposition was. If it was a relatively

Aoncontroversial thing, why, @ wouldn't suppose that anybod -
would want the witness. But if it was a matter in which
credibility was a real question, I would assume that the
Poard would certainly want to sce the witness and maybe ask
him sore questions.

MR. AVERY: 1 think you should bear in mind %“hat
the reason we are having this discussion is Mr. Brand
Got up and proposed a general procedure that he was going
to usce depositions in some unspecified cases in lieu of

tectimony. So I think ths jceam je =

s b

ory = oo o r . Pp—pe
- b g 3 et

-3

KK, FAMMAKIDES: Let me also make an observatien
here. I misunderstood Mr. Brand. 1 thought very frankly
that what ycu were suggesting is that the use of deposition
forrat type direct written testimony in lieu of written
testimony required by the rules =-

MR, BRAND: Yes, sir.

MR, FARMAKT®FS: LExcuse me, sir. 1In view of that,
I would assume, sir, that the witness who would support
tihat deposition would be here for the Zoard to ask questicns.

MR. BRAND: No, sir.

IR, FARIAKIDES: That was i assumption.

MR, BREAID: My i2ea is the writacse would be
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cross-exanired where the depcsition was taken in his own
office --

CHAIMMAN EINNETT: Then you are depriving the
Eocard of its duty to document the record, Mr. Brand, if that
is the way I uncerstand you, sir.

MR. BRAID: The practice I am suggesting is
contemplated by the rules.

MR. FARMAKIDES: I believe the results are the

rever

%]
]
.

MR. ERAND: It says the deposition will not
become a part of the record in the hearing unless received

in evidence.

Me, FARMARIDEES: Vo arc tallkincs absut written
SIYCTT TESLITOny Tiled oy a parly. And you were suggesting

a deposition in liev cf, is what I took you to say, written
iirect testircny.

MR. BRALD: That is right. The questions and
ansvers in the deposition, and the cross-examination, your
I'onor. All I am sugcesting is you are going to have
witnesses up nhere that are just as much at home in that
witness bOX as they are in their own offices, and those
are the people that have testified many tires before.

On tke other hand, you will have people that have
never testificl before.

" A DY ¢
MR l\.‘\ .

.o
s AN Al

s+ Don't you thinXx we can appreciate
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this difference and make allowances for it, if

MR, BRAND: Yes, sir. All I am sulgesting is if

we want to follow the rules, if ve don't want to just tailor

the rules to one position, but fcllow the rules exactly, this

is a procedure that is permnitted, it is the sarme procedure

that is done under the federal rules, the same proccdure
’

that is done under the Federal Power Commission rules, it

is the procedure that is lawfully acceptable. If we wuat

to follow a procedure that is fair to both parties, let's

either have all of the testimony live except for the hired
consultants, or let's have an opportunity to put it in by

way of deposition, which is also permitted by the rules.

A eany 2 7405 7Y Apoc ne=

é AH4E. - D ce'e -

Mr. prana 1s relyino on that. It does not

a deposition can ke used in that way, it simply dces not

that.

It says, "A deposition will not become a part of

he record in the hearing unless received in evidercc.

"I1f onl art of a deposition is offered in
Y P I

evidence by a party, any other party may introduce any other

parts. A party shall not be deered to make a person his

own witness for any purgose by takxing his derosition.”™
All that says is in order to get something in a

-

deposition in evidence, you have to offer it. That cculaé

situaticn.

. - B . L S -~
epply to the irmpeachnent
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CHAIRMAN BENNEIT: It would also apply if the

-

witness were daad.

MR. AVERY: Right., But it does not say yod ¢can
use a deposition in lieu of the appearance of the witness,
that can be done under the federal rules, but it can be done
because the rules specifically so state, and there is ro
such rule at the ACC.

(Board conferring.)

=

INIRMAN BENNETT: Centlemen, we feel that the
rule provicdes that unless there is sore cause given for it,
that written direct testirony will be used. Depositions, if
there is sc=e reascn for oifering a depcsition, may be used,
SuUCIt 93 4i LT WilIUSS 45 Ceald UL OTherwlse unavallianie,
sicknnsg, or for the purpose of using the deposition to
contradict or refresh the recollection cf the witness,
something of that nature.

MR. BRANLD: Your Honor, sugpcse the witness is

100 miles fro= the place of trial?

CHAIFRMANI BLNRETT: Can you still subroena nhim here”

MR. ERA!D: 1 believe we can subpocena him here,
yes.

CHAIRMAN BEXNETT: All right.

M¥R. BRAND: Put the practice in antitrust courts

is even thcugh you can sukscena him to the antitrust ccurt,

i{ he is over 100 miles frc= ithe place c¢f the trial, yeca
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put in the denosition evidence. 1t is the normal practice,

it is a practice used before SEC, a practice used before
the Federal Pcwer Cormission, it is a practice that I
believe is conterplated here, but the rules are in such a
ferm, they are all cut up. It ie very 2ifficult to extract
that from the rules, but I believe that is what the rule says
MR. AVERY: I would like to take exception to
Mr. Brand's characterization that it is done, it is the usual
thing in antitrust cases. I have tried a few antitrust
cases, and I think it is very unusual to do it, except within
the cireumstances allowed by the federal rules.
CHAIRMAN BENNETT: Well, gentlemen, we now

\'!r"f,-":".";[.-— t Vot WY Ay e 1‘(\‘.71: s~ -'r\llf_-.v'.‘r 5-._\ I‘.:l':: t\-

will be written adirect testimeony unless there is gocd
cause shown why written direct testimony will not be received
Now one good cause which I think cveryone will
agree to is that there is an adverse witness that ycu are
calling and you couldn't get his direct testimony deown ia
writing. If that be the case, of course, you are going to
have to call that witness before the Board and we are going
to have to take his testimony here,
But that is going to be the rule and the deposi-
tion will be used as is appropriate for depositions in and

under the usual federal rules.

D2 X have your agrecement, gzontlemen?

A L

e A ,r“éi"r‘ﬁ'-.";“ o AR E L

%
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MR. FARMAXIDES: Yes.
MR. AVERY: Could I have that lcst portion read?
THE PEPORTER: “Cha:rman Bennett: But that is

geling

approprilate
rules

MR. AVERY:

you said ecarlier,

mile rule in it. I am

onteinn

mile rule, in othe

BT TEE L g o 3 o =

o

CHAJIIUVIAAN BINNETT: I

that federal rules

.
cal

MR. AVERY:

to look to the AEC rules

of depositions. There

the use of depositiens.

to Le the rule and

fcr (.C':O;ltlc..4 in

becausec

lated or you are authorized

r words,

ti.e depositicn will

and under the usual federa

I tZirk that is a change from what
the federal rule has this hundr

nct sure that either that yocu earl

en

to ccntemplate the 1C0

the Bocard can create the

- % -
[ § -
.~ M -

-

thought ycu wer» arguing

shonlé

Daivla

apply?

that you have go

LS

No. was saying

to Iirnd out wvhat use can be rad

is mothing in 2.740A(g) that autho

CHAITMAN BENNETT: Thercfore we should look to
what is in the federal rules about it, shculd we not?

MR. AVERY: ©No. You misunderstood me. What I
vas saying was in the absexzce of a specific rule, you are
not authorized to use depcsiticns in this way. And that
fact that the AXC Jdid not iagcicde a rule lixe Rwule 32

be used as 1:

e

1

ed-
ier

hundrd

; <

rizes

the

3-
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. 14 3indicated that they did not intend to have cepositions used %
) i
2 in this way. I don't think ycu can, as a Foard, create a G

Y
3y hundred-zile ru'e In the absence of authority {rom the e

4. Cormission in its rules of practice. o
| iy
g, MR. FARMAKILCZS: Can I acsk the reporter to read Q?
S5

6 back the initial ruling of Mr. Bennett? There was some S

!
L
U

7 . discussion and then Chairrman EZennett restated the ruling.

. - ——

& THE REPORTZR: "Chairman Bannatt: Well, gentlenen, zif
~' we now deterrine that we are going to follew the rule that ;ﬁ'
o
10 there will be written dircct zestimony unless there is cood 22l
11 cause shown why written direct *~stimony will not be receivec. g
p-.¥
&
12 "llow one gocd cause which I think everyone will A
R
) . - TH
13 QUIeL TO 1Y tnat Caulie 13 dil cdvelse williers Lildl you ale !
! S
14 calling arnd you eccuidn’t get his “irect tostimouny cdown in i -

15 writina. 1f that be the case, of course, you are goinc to

16 nave to call that witness before the Eoard and we are c2ing

17 to have to take his testimony here." i
18 MR. FARMAKICIE: I thought there was =--
19 MR. AVERY: That was the second time he spoxe.

20 Did you want the earlier time?

21 MR. FAR'AKIDZS: Yes.
) 22 THE REPCRTER: “Chair-ar Dennett: Gentlermen, ve
23 fecel that the rule provides that unless there is sone cause
' '. » - . . * ’ - » -
24 given for it, that written direct testirmony will be uscZ.
Fegomen 1=¢
25 Depositicng, if there is some reason for offering a
H -
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deposition, may be used, such &s if trhe witness is decad or
otherwise unavailable, sicliness, or for tre purpocse of
using the deposition to contradict or refresh the recollec-
tion of the witness, romething of that rature.”

CHAIRMAN BENNETT: All right. XNow ry Board
nembers tell me the initial statement I macde with respect
to the use of depositions is the one “hey believe should be
followed here, that we should not follow the federal rules
because that, in effect, would be our making a different
rule apply than the one which should apply, because in the
case of the federal rule, the 100-mile prepesition ig there,
which is not apprepriate in a case like this, where the
can He sut

witnescesn machaed.,

TUBRIDY: UVff the record.

(Discussion off the record.)
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CHATRAAAN LWnETT: Or. tae record.
viec woula 1. .¢c to go first to the argument for a
tion for a protective order.
MR. AVERY: lrs. Geolden is going to argue the

protective order motion, arnd 1 will argue the other rotion,

CHAIRMAN BELNET Can you do it in 10 minutes,
1rs., Golden?

MRS. GOLDEN: I expect so, your Honor. In making
thc motion, we have tried excecdingly hard to relate it oniy
to those documents which the company felt, not for reasons

¢l antitrust implications, but solely for reasons of its

JAT LCDATTINLAL auu e Tulesvenuls llave sSCrongiy
2lccCted to our seckinyg a protective order for a particular
Cosuient dinvolvang EPIC. This decument is numbered 95,306
and they have vociferously but inaccurately tried to
specalate s to vhat information is contained in the document.

It is our feeling that the docurent in > way
JOWS a stroteqgy beirng used by Applicant to prevent the
a.vent ot EPIC, but to the contrary, it chows the ccrpany's

pPcaiitles 1n the negotiating with some of its wholesale

cicttoners, assuming the advent of CPIC. We think in this

- Ny - - - "y el . - - . - . s pr— -
nstance the narm to aApplicant thot may rosult from the
Ganglosure of tiic document 3s far covershaimed by the
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insinuations and aspersions becing made by the Departient and
the Intervenors, and for this recason and to limit further

rgument on this aspect of the motion, we are agreeing to

with the materials we are providing today.

This particular document is mentioned on page 7
of our motion.

CHAIRMAN DBENNETT: Now are ycu saving that you
withdraw from the position you have taken there anc that

you are going to present that?

MRS. GOLDEMN: Yes, in regard to that particular
€14 1 S G Vi hovae,
A liUifue BINGRN'T oA you hieve suuyested in one

of the pages here th ‘v would like to have the Board look
at certain documents.

MRS. GOLDEN: Your Fonor. if I =ay go on, we have
some sugaestions wiiich may resolve the entire preblen,

CHAIRMAL BEXRNETT: all right. Ggod.

MRS5. GOLDEN: We know that the =zard in deciding
this motion has to weigh the cecrroeting intarests of our
nReed tor protection of certain docecuments an3 the claired need
of the other parties for the disclosure. T=e first group of

wocumentes for which protective order was sCoght relate to

pending negeotiations, facilities cwned ke Carnon Mille, the
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of North Carolina.

have denied that

Put Applicant in a very

We believe such a result

»
[

*
L - »

- 4
<

underscored in the

cilities, since the

Yy
-

counsel represcnts

syster i well.

¥ <ither party in support d

they mighi contain

ray an inflated price

$od wa wh o d el A 4
eenandlll WOSAD S2SC2L G
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-1a4 comrotition.

ecciced a vast nurber of
€S an aencral and on

enz in fact has attached
«C2 Mr. Avery arqgue.

- b

e Justice Department

Spportunities to

b

2csu

isition policiecs.
solution that might be

1 fairly balance the

L a4}

to make
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in elininating actual or potential competition.

This is the stated reason they want the documents
disclosed, the Interevenors have indicated in their objection
1 willingn.ss to forego sceing the documents ¢xcceot upon

wor order of the Board an

would accommodate the

CHAIRMAN BENNETT:

to give 1t to the Justice Dep

MRS. GOLDEN: To couns=l

disclosure of

further use and

L TS R L R e .
LS S T . weNat i A -

CHA
MR. EOUKIIGHT:

irs., Golden, she is 3721ina to

3 -y B bo
ocunents only those

was willare to pay an inflatc

atl a

terrible disadvantage in

because the acguisition

d we feel that this position

interests

ae unpon a snow.ing of good

J U

- | PR, . - : -
Ny throvea 158 negosiations

three pencéing negotiations

payment of an inflated

o

resul

would

of all of the parties.

Now you say you are willing

irtment oniy?

for the Justice Department

cause for tae

} - P~y -
the cocumunts.

I take it you agree with that?

dge, I don't. If I understand

ferret out of all of these

jud that Duke

d price for the facilities. We ay

responding to a motion fer a
we haven't seen. We used as an
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inflated price. Taere are

exclusive vhole-
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I have to poin u e possibilities
e, it would
aspersion n 5. ¢ hich we can't
we haven't seen the dcce
Dcpartmene of
not going
negotiations.
:5¢ counsels are not going to give these
'body else without order from the Eoard.
e agree entirely with
359 elain
iviieged,
either attorncy i E - o . 3 political

privilege.

We believe the statement made in our Fleading that

we would hold the docurents confidential, we woulé not use
thon without making a showing of good cause te éo so, should
be sufficient to protect the Applicant from any urnvarranted
disclosure.

We would like to see the documents to comzare then
with other docunents to cdetermine curselves whether they will

Ee useful to

DOttery

let counsel
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r Lthe AEC and DPepartnment of Justice loox at these documeats,
ani are you willing te produce all of the documents?

MRS. GOLDEN: No, sir, our proposal was since

.
-
[

stated reacon for the disclosure --
CHAIRMAN BEUNETT: That aprparently is not acciptablel.
MRS. CGOLDEN: 1Is it not acceptable tc the Board as
well?

CHAIRGAN BENNETT: Well, I am suggesting it is not
acceptable to these parties. Now I am asking you now whether
you want to change your proposal in view of it being
unacceptable to them?

MRS. GOLDEN: I think cur proposal possibly could
% 'V o 1 2 4 5 ¥ Cov et tdeef Saat t foue it vt ad R it
ANsLICret anticonretyvtwve implications,

CEATIRIAN BERNETT: You have got these documents
that you have selected, they are richt there, you have got then
all collected, can't you let counsel for the government look
at them?

Counsel for the Intervenors have said "we don't
want to loox at them if you thinX we will make improper
use of thea"

Councsel for the gevernment says "We won't tell
anyLocdy abcut what is in the documents, we won't try to offer
them withcut coming back and teli;n; you we are going to

¢z - | S - - 3 - o~ e “q e e - - - %
olicr then™ and then showing cause to tre BoarZ ss o w2y
- b |
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that T know he would seek to keep these docu~ents confidenzial

’

there have been instances --
CHAIRMAN BENNETT: We vill direct they would,
MRS. COLDEN: 1If PC received documents in
confidence from certain natural gas-preoducing cecrmpanies and
they were assured they would maintain ccnfidiality, and
for some reason, whatever rcason, thevy agot disclosed.
CHAIRMAN BENNETT: This 1s not the guestion of

a company doing it; this is a question of turnina them over
: 4 J

NS, COLDEN: These docurarts wore tornet over <o
Fedicral Power Conmission, nancd partics.

CHATRMAN BENNETT: These will be turnmes over to
particular named counsel and those named counscl will nct
tidclose them to anykbody else without a further orcder of tais
Board.

MR. FARMAKIDES: Or perhaps they could sec them in

your offices?

MR. LECKIEZ: We would agrec to inspect the docu=entgd
in their office, and rnot remove thenm except for a snowing of
gocd cause to the Board if it were warranted. We would rno=z

take or make copies of therm.
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CHMAIRMAL ZERNLTT: 1s that satisfactory?

OLDZH: NO, your Honor. Our fecling is the
nature of theose dociments -- we realize the Cepart=ent is
not involves, as far as we know, in necotiating to buy any
of these facilities == but we feel thesc are very important
to the business interests of Duke Power Company.

I have seen the documents; I have no reason to
believe that aiy of them are incriminating or show anticompeti-
tive implicatiouns. The Department and the Intervenors have
stated very clearly that their only interest in tre documents
is seeing whether there is anticompetitive implications in

tae documents,

SBELl thit Birnce there : e b Latarnaie ;. et '
S vk % o denial that disclosure of tne doecunents

would impair Duke's negotiating position, that the solution
we have offcred fairly balances the interests of all) concerned.
Ard we propose to stand on that.

CEAIRMAN LINNETT: You may proceed with the rest
of your argurent. That means we will huve to @ake a decision
on the subject.

MPS. GOLDEL: VYes.

tre sccond group of docurments relate to the method
uced by Duke to compute cost and price e: imates. 1In the

last group ci dorurents which we reviewed, and sore of whic

2re bing prodloced teday, we have corme across 8CTie Cceumants

o>

e

TR

. By
¢ iy St
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which fall into this category, and if I may, 1 would like to

1dd these numbers, in essence amenld ©
nunuers to the motion.

MR. TUBRIDY: Do you have a reference to the page
numbers on this when you talk about Category 2?7 1Is that
MRS. GOLREN: That is correct.

No. 2, cost and price estimates.

I would like to add these numbcrs, document page

CHAIRMAN BENNETT: Under which footnote?

’ INTY

MRS. GOLDEN: The first two I will give you will

1 - reytos ‘e ‘' L4 M .- . - . - (3 | ar o 3 - n,: [ o
~ - - » esm.n b » . .o~ -, - - -~ - -
“Na LA Y Wdin YUM Cwe PI,137, alld 3),7)b.

Under note 5, would you add 96,063 through 96,1C2.

The documents specified in these two footrctes are

(a4

called for by Items 4(e¢), 6(f) and 6(g). These documonts
in a business scnse are highly scasitive in that they show
the way in which Duke forrmulates the price it will offer for
facilities it sceks to acquire or the method by which it
evaluates its own system facilities where those facilities are
sought %o be acguired by another systen.

Bothh the Departront ard tne Intervencrs indicate tha

they have no intcerest in pure mathenatical fcreulaticns,

formulas, or applicaticon of those formulzs. £2nd only seck

«r
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In licht of this declarcd énd in an effort

te kalance the cormpeting interests, we feel +<hat, and would

Propose in licu of the relief sougnht 1n the motion Lo modify

It s 4(e), 6(f) and (g}, to eliminate any Zocuments
8 . , . .
felating to the method of computing the value of Duke's

facilities or the offering price for anothesr syster
facilitics.

Other than those showing that in computing such
‘ering or asking price, Applicant tocy inte account the

irzlesure, hovever, shzuld be

-
o

-t
‘

imited to counsel in this proceeding and no further use

or disclosure rhould be made CxXccpt upon further application

to the Board upor a shorirg of good cause.

CIATIRIAN BE DIETT: ‘a1t a minute.

19 - ; :
It would be clearly very relevant to this procecding

-
:

20

1% there ‘ere such papers, woulén't it?
21 MRS5. GCLOIN: Such parers beir.. t-ose that show
' 21| taat Applicant took into accouat =-
23 CHAIRMAN BENNETT: Yes, thas would De very relevant,

24

Reccoveny




B ] propose to discloze.
2 CEAIRMAN EIINETY: Dut you are prooosing they would
3 not be disclosed to pody excent, and weuld not be

5 MRS, GOLLEN: We can't determine at this time

6 wacther counsel will find them sufficiently of evidentiary

7 value that they would want to use them. These documents woulid
8 still likely indicate the formulas and mathematical

Y applications of {nose formulas, in addi“ion to surrcunding

10 discussicn that might be there.

1 It is under those circumstances that we feel the

12 additional limitation shoul?d be placed at this tine. And

&
£

g

< invervenors could anply =-

e
¥
s

15 CHATRMAN BLUNETT: It would be merely a showing of

s
1, 3

16 relevancy, wouldn't it?
17 MRS. GOLDEL: No, I think you would have to show =ore
18 than that under the circumstances, because you would still
19 have to weigh the conpeting interests of the parties here.

20 The Applicunt needs to retain these formulas, and

re
-
4
’
b
1ot
"
O
{
a
)

2] rot have lem;m 3 to their comrcetiters, whe are

22 Intervenors in this arca, who are actiely sceking the UNC
23 tacilities, for example, or in the case of High Point, whicn
24 i1s an Intervenor, depconding upon ti~ recults of certain

Seoarters Inc
25 litigatisn that is ncws iin or s fast

- - s - - - -~
sl MU LGGA o’;, - e 4% .-

may save L9 Le
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| ® -
4 sale ol cestain of Luke's facilities to the itc at the ilici
-
' :l-l_nv‘
: “hat is vy we feel +<re limited disclosure now to 1

° 4 cosnsel is sufficient for its rirposes for which t-zey seek
5 the docurnents, ard as some later date, if they determine they

6 wanti to attorpt to £icclouse the- further, they siosld come to

8 (Eoard ccnierring.)
9 CAATRMAN BINNETT: 1Is that proposal satisfactory,
10 counsel?
" Just yes or no.

12 MR. BOUXNIGHT: Judce Sennett, part of i* is and
‘ 13 rart of it $ca%t

l

L CLALAAL ZINLETT:  flow a‘cat you?

12 MR. LECKIEZ: Your Honor, we don't feel

'™
"
-
%]

16

]
11
r
o

sfactory.
17 CEAIRYAN BCINETT: All righ-,
18 We will let you have an opportunity to aaswe-. I
Junit thought maybe we could shorst-cut tlis if you azzeed.
20 Apparantly you don't.

21 ¥P3. GOLDZL: The thir2 group of documenss for whic!
:. 22 a4 protective order is sought is cescribed on page 5 of our

23 ngtion, Category 3, future plant sites.

‘E, 24 “e have acsrced oa kchalf of Ardlicant to procduce

Reportery Ing
: « & . & . L i .
25 Pages 95,324 4hrcush 92,8639, exczzt for ¢
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docuzzents which identify the locatioa 2f possisle sites o
which Duxe may in the future construct system facilities.,
CHATIRMAN BELLETT: What are you going to do, just
not statc them and leave that space out?
MRS. GOLDLN: That is correct. All we would ke

h -

.
.
-~

of

emen?

tha

identified

would clea

-

cumstances

it not

has

-

identification

5 the absolute

reunding textual material will be

I think this nicely takes care of the concerns

‘tics, that some anticompetitive preempting
ion has been mede.
CHAIRMAN BEXNETT: 1Is that satisfactory to you
o L ; - o, .3 o
Rs=. Seih I woulic 1i%e T¢ point cus, ysSur

t much of the land around

these areas that are
nas not as yet been purchased by Duke. Disclosure

rly create great lanéd speculation --

CHAIRMAN BENNETT: There are two different cir-

. One is where it has been, ané the other is where

yet been.

MRS. GOLDE!l: These are only future sites.

CUALAAN

BENLETD All tuture sites?

AAR Sl
“eaND e

GOLELEN: That is correct. and it

——




1 ratepayers, because invariably if Duke Joes acquire these

Z §1tes, the price would ke inflated ans would be included in its
3 rate base,

4 We feel the objections made by the parties only go

5 to ke factor of possible preempticn, PoOssible anticom~.citive

6 cornsiderations, and all of this will Le reveaied in the

7 portion of the documents thet we intend to produce.

8 All we seek to dou is physically delete the name cf

9 the site, together with, in some cases, certain financial

10 infornation related to that named ;ite. And we believe that

1 this is a fair solution, and would not impair either parties

12 ability to go forward.

13 ! last groun of & : f ¥ Voo i

4 disu. e appuears on page 6 and involves tnree gocuments

15 involving a purchase by Duxe from the Blue Ridge Electric

16 Cooparative of some lines resulting from floocding.

17 The Intervenors have .indicated they have absolutely
18 no iaterest in these documents. The Department, on the

19 cther hand, takes a somewhat less flexible position, and

20/  would like the documents produccd.
|
21 We think that in licht cf these considerations,
22 wvhere they deal with business dealings, those who arec most
23! intcrested in the business dealincs, the Intervenors, find
24 they have ro preblem with this.,
Irters Ing
25 K2 would be willing to reoview the socuments, as wo
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' sone I think in othzr recgards, aisd 2 would liXke to poirnt

, W€ came 0 an agreement with

3 the partnent and the Iatervencrs on the intent and anticipated
4 effect of rate changes, and schedules, rate schedules and

5 contracts, and we think that that is the same type of agreement
4 which we are asking for here, both in regard to the pending

7 neg.iliation documents and in regard to the cost and price

H documents.

9 At that time the Department kad no problem with cur

0 determining which documents showed an intent and we feel that

“

1 under those circumstances the same type of application could

12 be made here.

i3 PO LElUL LU e L 4dCady =0 e BluG Ridcae L;()L,u..?'.‘lr.‘".
14 o % 313 2.8 8 S <112 - . Y 30sy o Liosed oo diness e %

15 which show that the Blue Ridge Electric Co-op received special
16 trecatment by reason of its competitive szatus with the

17 Applicant in this particular negotiatio=x.

18 CHAIRMAN BENNETT: How can yoo show, without having
19|i a comparison with scmething else, whether there is any special
70‘ trcatment?

21 i MRS. GOLDEN: We believe that what they are askin

22 is that on Lhe {ace of the cocunents there is something whicl

P p—p {

23 indicates that in negotiating with Blue =idae, Duke tock

24 into consideration the corpetitive pos:ture of the Blue Ridse

whery, Ing

25 Co-op.
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We believe that there will e future purchases by

~uxe of this nature, in the nature of their constructicn

»e

“eep the methods by which these facilities are valued will be
fairiy protected if the request is modified so that only that
information is disclcsed which meets the Justice Department's
chjection,

Under those circumstances, we think that the Board
can strike a fair balance and protect everybody.

As T understand it, the final group of documents
=entioned 1in No. 5, on page 8, there is no dispute that the

sarties are willing to agree to the protective order we have

AT O TVYSI

L R R e

LSS B S FOFE DI 0 €9 L I Thati is cutiecth, YOou ayre i to

MR. BOURNIGET: Yes, your Ecnor.

MRS. GOLDEN: I think we have tried to be fair and
reasonakle ard have only sought protection for those documents
&gain which the company believes are sensitive to their busine
Cealings, not which have any antitrust irplications in them.

Since the board must strike a balance, we feel the
srocedurces we have proposed will accommodate the interests of
S>oth parties, or all three parties in this case, anéd the ALC,

-n having disclosure of nccessary infor-ation without impairing

e company's negotiating abilities.
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] Thank you.

2 MR. BOUXNIGHT: Do you want us to proceed with a
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o
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a4 L CHAIRMAN BENHLYT: You say proceed.

hl
2 MR. BOCURNIGHT: We have responied, I think, to the
3 b |

Applizant's Item Nurmber 1, that is the item with which we have
4 sucgested that the Cepacrtnent ¢f Justice and AEC Stalif alone

5 lcox at these docurents. W¥We were very careful in ¢'.r answer .to
é disclose to the Board aré to all carties that we are interested
7 in tho Chapel Hill situation on behalf of a client.

g Having the Department of Justice and AEZC Staff look

[
34
(24
y
]

se documents just can't possibly hurt Duke, that we
10 can
1 Item Nurber 2, I said yes and no a few minutes aco.
12 1 pave no objection to a protective order liviting “hose

13 - e counszi, oo Mg as ki taciesiize orCer can e

14 re=ovad in tha Base-

o
I

15 these two parties, without any artifical standard being impcsed
16 row as to what these parties will have to show.

17 I think that those can be censidered as wve go alon
18 and that the Board should simply keep its discreticn cpen to

19 a &3 to a particular docurment Lr at to the attention by the

0O
r

0. 1

o
V]

cartz=ent of Justice.

21 CHAIRMAN BENXITT: Well, now we can receive docu—ants
22 in cvidince in cemcra, § Kncw.

23 MR. BECURNIGHT: Yes, sir. I thirxk ttat is possible,
24 1 txink there are a nurber of possibilitie: wihich v 3ust cannedy

rtery, Inc

25 Lkegin to appreciate at this point when no ore has secen the
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what they say about them, is awfully important. Here again,

AEC staff, and a group of counsels who are never ¢oing to be

counszl for the intervencrs will not even look at thece

€ "uwents is goirg far enough on our part. WYe adrit the

Cuzuments. The only thing that -- the only reservation I'm

0o
[

Stating is that Mrs. Golden stated a stendard for inducing thesd
duocurments into evidence, which would be good cause, not merely
relevance.

So long as no standard --

CHAIFMAN BENHETT: It was ny understanding she wasnit

geing to produce anything unless she tcaid she felt that this
particular material was relevant and did show certain things.
MR. BOUKNIGHT: Absolutes help. That is the second
part of my argumeat on that. I disagree totally with Mrs.
Golden's position on that. There is no reascn at all why the

Departzent of Justice and the AEC staff can't look at the »

-~

LULLALAS, Can’y GoCide 107 thCUSEIVes Wherher tnore 18 any !

€ s

Fag® o t:-.,..n Frw m »c

The formulas themselves, what Duke is éoing, not juit

you have got two parties here, the Department nf Justice and

involved in any purchase from or sale to Duke Power Company
concerning electric plants.

o wve object very much to Mrs. Golden deciding
first vhether it is relevant. We think that acreeing that

OO

sfven cities are geing to be involved in thoce transactiorns wisid

-

NS

ek

Lo G0

oy &

oy

3
i
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[ Duke. We, as cocunsel for the intervencrs, don't want to know

2 these things unless the Department of Justice cets an order frox

2

¥You s2ying that they are relevant £0 our case.

4 So I think that protects then from the people who
5  cculse use it against them.

6 Item Number 3, we really have a problem with Mrs.
7 Golden's suggestion that she remove the location of the specifid
8 sites and provide thre rest of these dccuments. You will re: -11
? while we werearguing discovery a few rontis ago, we discussed
10 the Green River Pump Storaue project that is proposed to be

11 constructed by EPIC.

12 Duke, since the -- I wouldn't say since the
13: commencement ¢f this hearinn, but certzisly since thce provicsio

-
1. % - e b “« V.o NNV

14 was tilea oy LFIC wilhh the Tedeial Fuwer Cllvwissiun has yune
15. out and acquired the actual dam site cf the Green River

16, Project itseif.

17 | Now, a few hundred yards in that area could nake
18 a lot of difference in deciding what Duke's motivation was in
19 ' purchasing that prorerty a-d in deciding exactly where aad

20 why Duke plans to build the facility on the Grecen River.

21%° As to whether there are other zxamples of this

22 kind of conflict in siting, we don't know. But the jarticular
23 site, not just the words surrcuncirg it, but the particular

24 site ray be very irportant.,
eoortery, Ing

25 ks Mr. Erand cmphasized tice and again in édiscovery
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and in other argquments before this Bcard, what Duke says about

£
&)

what they do is less important than what they actually

0

When you look at where they are planning to put their plants,
when they decided to put it there, and the extent to which that
siting plan may conflict with what scre competitor is planning
to do, then I think a story unfolds that requires no words.

So we would object to any cdeletion as to these
future plant sites. Again, we hav agreed that the intervenors
not even the intervenors' counsels, will not lcok at these
documents until ordered by the Board. These seven cities are
members cf EPIC, and it would be difficult, if not impossible,

to sort out in our own minds as counsels and in their minds

> & -y < i - & = Y e L o, & suive = & & " ey Pa—— o N9 BN P
“ LA A o L e e I B - - - -
pp— a K ' 1. s £ .
case and don't know f£or another.

So, we don't want to look a2t them. EBEut we have
every confidence that the Department of Justice and the AEC
staff will both preserve the confidc:tiility crcdered by this
Board and will lock at these cdocuments closely enough so that
if there is evidence that will help in this case in those
documents, that it will) come to the attention of the Board.

CHAIRMAN BENNEIT: Well, now, you acree that the
cdocuments on confidential business strategy are of no interest
to you.

MR. BOUFNIGHT: They are c¢f no interest to us.

CBAIRMAN BENNEZT: And a~29 the cducu-ents on
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Ih5 1 [rereicular individeals.,
D ? MR. BOUXNIGHT: We would like tc see those

3 docuinerts, but we don't object to the protective order that
no on2 beyond couasel for the intervenors wil see those

5 documents without cause.

6 CEAIRMAN BENNETT: And that is what you proposed?

7 MRS. GOLDEN: Yer, your Honor.

8 MR. LECKIZ: Your Honor, first of all, there is no
9 uestion that these documents are relevant for discovery pur-

10

poses. There has keen no argument nade they are not. Applicant,.

n however, clains to have looked at the deccuments and determined

12 that they probably won't be very useful to us in preparing

3. our case ard T wanls balance-thig nlsim cf lock of uscfulness |
14 aqainst their clain of possiblae emharrassment or harras.mont 1€

15 ~ the documents were disclosed.

16 We believe our proposal that the Department be
17| provided the docurents for in spection, the Department would not
'8 further disclese or use those documents without first coming
19 to the Board and showing good cause for such use, we believe
20 that this will properly protect Applicant. ’nd at that time
21 | real balance is bEetween our need, our needs to examine docurentp
22 that we think contain relevant infor—aticon thras ot one hLas

23 argued otherwise, acainst their need for non-disclcsrure, and w

W

24 are solwving that, we are agreeing not to discloze the édocurmentsl
! Perorters, Ing

' 25 CEALiwl BENKD:

2]

Are ycu acgreeing, incividually,
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as coursels, to be personally responsible toc see that these

are not ZJisclosed to anyone else?

MR. LECXIE: Yes, your Honor, I 2m. And I have

firther agreed in ny previous statement that we would be willirJ
to inspect these docurents at Applicant's or spplicant's

ccunsel's office and not remove them from th>re.

CHAIRMAN BENNETT: And this goes “or the whole five
categories?

MR. LECKIE: We are amenable to that for all five
categories, yes, sir.

MR. TUERIDY: How many are there all told, do you
xnow?

iR. LECTTE: 1 belleve there are abant 2500 in ali,

MR. TURRIDY: Pages oz documentes

MR. LECKIE: Pages. I think we have already

responded sufficiently to Iter 1. As to Item 2, we did say
in our pleadings, we have no interest in mathsmatical applicatig
mere mathematical applications.

However, it may be that scme of t>e docunents which

€o co into the mathermatical applications could be the documents

e

xe to ke the ones to deter—ine whkere the

Hrs. Ccléen has said that they car't really ceterni:

xt documents will te useful to ts, what docu—e:n:s we riight

that would show possible anticorpetitive inte=t or anticcmpetitiv

ns,
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want to come to the Board on andg pPossibly intrecduce in e ‘nee J
e are the ones who have the obligation to determine what o.
case will be. We would like to look at all of the documents,

we would like to compare them with other discovery, the 90,000
Pages we have received, and see if perhaps a fornula for dealing
with a certain system differs somshow from a formula that we
received elsewhere in the documents discovery with different
systems.

Documen’s dealing with the mathematical applicationj
may, for example, show that on one occasion, Applicant has been
valuing facilities at, say, three times annual incoze from thosd
facilities, on anothor occasion, ten times. The document
tive effoct or intore, »

el ft vonlan't indicate ankei

0
0O
=]
4
b)
(24

-ccumcat with others would.

So, it woulédn't be feasible for counsel for
Applicant to make the determination of whether a document on its
face shows that.

CHAIRMAN BENNETT: 1If 7O0u are going to just look at
these documents in Mrs. Golden's office, I don't see how you
are gecing to be able to compare then with scrething else?

MR. LECKIZ: %e have our documents in cur office.

If a questicn care up concerning a document that we inspected ir

Mrs. Golden's office, we could take ocur copies from our office

to hers and meke the rccessary comparison or &o the resoear:h:
there. We urnderstuné that Applicant is wvorried abous possibl.
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inadvertent disclcsure, just because tke decuments are lving

around.

CHAIR 22! BENNETT: So ycu are rot going to take any,

or take any notes ca it, except if wou thinz this is cne you

will have to brirg before the Board?

MR. LECXIE: That is richt, sir. On Item 3, the

-

lecation ot future 2lant sites, we share Mr Bouknight's

e

ccacern that withouvt the Plant site actuallw being indicated to

us in the documen:, the relevance mav be lost. It cores direct]

from knowing what Plant sites Arplicant has in mind that we

will be able to det=rmine whether the dccuzmen

€nts concernine thos

oY otFkar e A abak ot B I - g g

'.“-\U B

where we can POSsibly get around thas. Fe would be willing to

take those docurments without the site location initially. we

would be willing to look at the Zocuments ans then determine

if there is anythinc thrre that

O our part, that weoalil warrant €ur reeding to know the actual

plant site location.

CEAIRLIN BENNETT: 1 thouvcht ccursel for irtervenor

jJust indicated to us that You coulén't tell f£rcm the four

-

corners of tre docu—

- -

1t

nt itself, vou 1-uld have o have screthin

else before you couls Cetermine wihetisr threrc *aS any possible

plant sites night decal with anticonpetitive effects acgainst EPI

te locat:ien 1u important. 1 €2 have a propos!d

woulé warrans further inspectio

e 2 -

[
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9 I MR. LECKIE: ¥e could tell from the four cerners
2| ©f the document, we believe, whether we would need to know the

3 plant site in order to make sorething of the docuni_at, in order

-

tc make some use of the document in the Proceeding.
5 CHAIRMAN BENNETT: Do you agree with that? I thought
6 yocu didn't. That is why I want to make sure I understard.

7 MR. BOUKNIGHT: I want to make sure I urderstand,
8 ' toc. If Mr. Leckie is Proposing to look at the document and
9 then decide whether he needs to see the cmitted portions, and

10, if he will be permitted to exercise his discretion in so

11, doing, we have no objection to that. '

12 CHAIRMAN BENNETT: No, I suppcse counsel for the
it
° v Sepliciil 8ays you Nave Yol Lo cene tu Lim: Zoarl i Yol wanit
14 tS sce any more.
-15: MR. BOURNIGHT: Right. That is where we car.

16 visualize that this dispute won't end right ihdere. I think that
'7‘ if Mr. Leckie is -- |

18 CHALR™AN BENNETT: You are satisfied thet hr.
i9 Leckie can't tell whether he needs any more by looking at

20 the document itself.

2] MR. ECUKNIGET: Yes, sir.
. 22 Mr. Leckie knows the contents.
?3i CHAIR®AN PENNETT: I dicdn't understand that.
. 24 MR. LECKIE: e would he willing tc come to the

Reporters. inc
e 25| pourd askirg for the nere of the plant site if the documents
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irdicated we could make some use of 1i':.

MRS. GOLDEN: I

.think that is really quite specificajlly
we prcposed.

LECKIE: I didn't understand your proposal to

re

e that just excluding the nares, nothing wrong.

GOLDEN: Yes. I did say there might be certain

financial information cdirectly related with the name, a column

of figures. Those would be the only deletions.

MR. LECKIE: We are not entirely sure what Mrs.

Golden means by the financial information. It may ke that

would be called for also later on.

MRS. GOLDEN: It may

o
LS

It may be a number like th

W

i - s . 11 -~ - = N N
ICA, &« WUk, L Llueddl)y LUl s Ve adiwliuwy CUGGGTICUW LU Gie
b

CHAIRMAN BENNETT: If you think value will be ckta

P
-~

¥

your being able to look at this, ard determine frcm that whe
you need scme nore --

MR. LECKIE: UWe are willing tc do this initially.

e think we can tell from looking at the documents, and then

we would presumably show it to you if we needed more, we could
rake a showing at that time why we needed the name of the

location of the olant.

CEAIRMAN BENNETT: When ycu say show it to me,

vou rean show it to the Board. t

MR. LECRIE: Yes, sir.
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MRS. GOLDEN: With the understanding that there

would be no discleosure, not only of the document itself, but

)
J
ry

3

any of the notes or information that Mr. Leckie might obtain

I cdon't have any problem with it.

MR. LECKILC: Mr. Brand rerminds re that we do have
consultants in this case working directly for the Cepartment
of Justice, employed by the Department fcor this proceeding.
It may be that in some of the areas of their work, in preparing
testimony or studies for the preoceeding, that thev would have
an interest in some of thesc items.

CHAIRMAN BENNETT: Now, if ycu get to that point, 1

would secm to me that you would have to still either get the

- -~ . - = . SRR . £ =i 3 ra
CLLLLRe Ue Lae ARPoacant O L Chusbeas of wne Hlarc to turn 17
. i wowdd Lave to specify the name of thie concultans,

and have a commitment on his part similar to the one that
ccunsel has.

1f these matters are of that significance business-
wise, then I would think there wculd have to be some means of
contrcelling it. And I think thesc woculd have to Le Pliced in
the sane pcsition as counsel, because leaks, as you ray

reremker, have caused consiacerable difficulty in this governmen

b

né when there is a particular lawyer wrho is respcnsible for

preverting a leak, then that lawver is urder a serious profess:

resconcibility, which I believe the Bar Asccociaties of the
District of Colurhia is precuently vreparcé to enforce.
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4 MR. LECKIE: It would be used as part of preparin

3 our case.
6 CHAIRMAN BENNETT: All right. 1If you are going to

7 be using it for some other puipose that counsel's locking at

8 himself and deternining whether 1t is necessary to use it, then
You are going to have to come up with a motion.

10 MR. LECKIE: Your Honor, we ace not experts in
1 engineering, although Mr. Brand is to sore degree. That is why
- we do rced engineers.

13 CRAIPMAN BENTIEDT: Pichi. 2T £1° prv ayes unlreg o

1 A4 3 . . . @ . - - 2 -
CisCivee suwewliing which is of LIS natur

"13  business information, to anyone else, you are going to have %o

i

Ve

b

16 specify who else, indicate what kind of a commitment he makes,

17 and tell us about that, it seems.*o me.

18 MR. TUBRIDY: What is the likeiihood of this? What

20 MR. LECKIF: V¥e have hired an encineering consultan

21 ER. TUBRIDY: And you probably wculd have to impar

22 this infcrrasio to him?
23 MR. LECKIE: As part of the i=formation as to
24 the plant sites would be imzortant in develcping the overall

- : ) e
<5 Picture, ocur enginecr has been study NG Lo cthor

to have another motion, if you are going o use it for somebedy

o !
When you get some other persca in, 1 think we ouagnt

=, Which 1s confidential

™
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the case, other develorments, otler potential develcpments by
third party systems to set up alternative means of generation
along with Duke's. ke is going to be very much our expert on
the engineering.

CHAIRMARN RENNETT: Yet you think you are going to
be able to tell whether you need this document at all by
locking at it?

MR. LECKIE: We think we will be able to tell
the usefulness of the documents. But we think we may need the

assistanceof the consultant.

CHAIRMAN BENNETT: And you are going to give it to
sormebody else, you will specify who the other person is, and
vou rill have a comritreont from Nim with s28cect to this sinile:
to the comwrtitment you gave us.

In other words, I want to nail this thing down so
there won't be any business leaks.

MR. LECKIE: That will be satisfactory to us, sir.

MRS. GOLDEN: It is nmy understanding --

CHATRM AN BENNETT: Counsel is going to have an

opportunity, before you propose any such thing, to object to

give her an opportunity to object.
MR. LLCCKIZ: All richt, your Hcnor.

MRS. GOLDIN: It is ry understanding of what you

3

propese is -- are we talking ncw cnly of the docurments releting




2 CHAIRMAN BENNETT: I'm rot talking about kinds of
3 ' order we will issue, because there has been no agreement.

4 MRS. GOLDEN: I understand that. I scmewhat

5 heard the conversation turn frem future site documents to

é documents in general and I'm trying to focus in on it.

7 CHAIRMAN BENNETT: No, this is documents as to

8 future sites that he is talking about as I understand it.

9 He says youv can delete frem the future sites this matter. And
10 if I dncicde, having looked at the documents with the deletions,
11 that I'm coing to need the deletions, and I'm also going to

12 need to turn it over to a particular individual to get his

13 nAe VALE TOoSTECt O 1t . tHeees (P ey Awm wlem sl e H

b - - - - > —— - I

ia  Lave to corme to the Moard with that, unless you get consent of
15 counsel and you are going to specify who the indiviual is and
1¢ cbtain from hinm a similar cemmitment that he will not disclose

17 it, except on the future créer of the Board.

18 MRS. COLDEN; That is satisfactory.
19 CEAIRMAN BENNETT: Does everyone understand that?
20 MR. LECKIE: Yes, your Honor, except this business

21 of possible disclosure to engineering consultants working
22 directly for us might apply also the the cther categories
23 ' of docurants we are talking abocut.

24 CEAIRIAN BENNETT: Al richt. Then a similar
tportery, Inc
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have got to either get the consent of the cther side or the
consent of the Board to do it and give the cther sicde an

opportunity to cbject. You have got to nail down these

confidential docurents so there won't be any leaks.
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MR. LECXIE: The last item as to which there has

been any dispute concerns the corpensation for lire relocaticn

U

scause of flooding. We tend to believe that this nrobably
won't be very important to us. We would accept a statement
from Applicant's counsel that the three documents that are
being withheld do nrot in fact indicate a difference in treatnen
of Blue Ridge Cocperative from other swystems that Applicant
might be dealing with in that way.

I believe this is what Mrs. Golden offered, or
something close to it. I didn't have a chance to respond at
the tire.

MRS. GOLDEMN: I think in essence that is about what

s P e 3 S & AL EEH
bl A AN e e . - ———

& : 1% 4 b ) - - -
ront fasgnion, T ¢hiak we could orseeed

. ——

on that basis.

CHAIRMAN BENNETT: Then you are willing to say,
all right, don't give us these documents, but give us in lieu
a statement which says there is no difference between the way
they are treating Blue Ridge and everybody else.

Is that satisfactory to voa, too?

MR. BOCE:IGHT: Yes, Mr. Chairman. It is fine.

MRS. GOLDEN: 1If for scme reason we decicde to
disclose these documents witrout making such a statement, I
would like there to te no inference that the disclosure

implies that there is a difference.

MR. LECZIZ: They wculd be treated similar to the
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other documents disclosed and that would be perfectlvy fine with
us. £ 4

CHAIRMAN BENNETT: All right. 1In cther words, if
she says rather than by bothering Lo go throuch it I will let
you do it.

MR. LECKIE: I should make clear our staterent
with regard to this line, the line flooding ccmpensation,
shouldn‘t be taken to apply tou Items 1, 2 and 3. In other
words, we want to look at all of the documents that are being
withheld under those items. We cannot accept under those items
a determination by Applicant's counsel.

CHAIRMAN BENNETT: All right.

MR, TURRIDY: When wai 6ay noe, fus and thvas,
would you tell us what cocuments you are reterring to?

The Applicant's are numbered differently than your's.

MR. LECKIE: Maybe I should say for the record the
documents concerning pending negotiations, and this is from
Applicant's --

MR. TUBRIDY: Just give us whether it is the
Applicant's motion or your answer or what?

MR. LECKIE: 1 anm referring tc the Applicant's
rnotion. This is pending negotiations, ccst and price estimate:
and future plant sites. 1iIn those areas we rerain of the oprini¢
that we should look at all of these documents. They are

relevant for discovery purposes. No cne has clairmed they are

i

i

R+ DT

£
o
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P
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! not. We should determine whether there is cause to bring them
2 tothe Board in that they may be relevant evidence in the

K proceeding.

4 I should say in conclusion that we den't agree

3 with Mrs. Golden's characterization that if the dccuments

6 are relevant evide-.ce in the procceding that -- let me think

4 this out -- that a balancing between relevancy as evidence

8 in the proceeding, which is a higher standard than relevancy

4 for discovery, would somehow be outweighed by Applicant's need
10" for confidentiality.

"; We do believe the appropriate procedure in that

‘2; case would be an in camera submission of evidence to the Beard
13 CHATBIAN RERNETT:  Tn arhey wardoc van have nn |
‘4 opjection to maintaining these contidential, and 1t you

15 decide that you are going to offer these in evidence so that
16 | the Board or anybody else will get information about them,

'7‘; you will inform counsel, you will make a motion to that

18 z effect, and counsel will have a right to show why they should
1qj be maintained by the Board in confidence or rejected entirely.
20 MR, LECKIE: Yes,sir. We want to make our position
:': clear that if the cdocuments are relevant evicdence in the
77r procecding, as opposed to rmerely relevant for discovery
23 | purposes, which is what we are talking about ncw, we believe
24 that relevancy for evicentiary éurpcses should cutweigh

Beportery, Ine |

253 MApplicant's claim that the documents should niet be introduced
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at all.

CHAIRMAN BENNETT: Bu: they still may be introduced
in camera, in which case there will be appropriate means
taken to prevent their being disclosed.

MR. LECKIE: Yes, sir, we agree entirely.

CHAIRMAN BENNETT: But, and I think counsel
should recognize this, the Commission, the Appeal Boardé, and
the Courts will have a right, if they decide to do so, to
disagree withour decision on whether or not it should be
in camera. I think everybody recognizes that.

MRS. GOLDEN: I think for some of the reasons that
we discussed this morning, the tenuous degree of relevancy

' - & P el e watel Y.
anaines .".Z‘"ll’.‘.‘?.’?‘.‘ S necd to preerve <3 noootiat < k=Y

O Récp Lhese documenls from yeiiting out, and, as you,
vourself, pointed out sometimes that is a difficult thing to
be sure of, that those considerations are the very ones which
prompted us to propose the compromise we did.

Under those circumstances we think the Board
should, in regard to Categories 1 and 2, the pending
negotiation, ard price and cost estimate documents, find that
an agreeable accemmodation.

I have stated that we have reviewed the docurents
and feel as far as I can see that most of them have this
tenuous relevancy, and we are willinq to back that up by

giving the docurents to the Board to exasine now in camera,

gt 4
-

7

¢

’

< [ g A

‘(iﬁ' ¥ f':‘.'

A SN » r
y bﬁ.:l“’,‘,‘,'»_",

h

g
LRy
.f‘;h

3 a8

K -y



jons ;, 1049
I
fi
',3; CHAIR¥AN BENNETT: 1 think you are aware of the
p 7, fact that the Coruission in a recent brief, I think the
3 Dinsmore Case, made it very clear that they didn't want
’ 4;: Courts or Boards to be examining things in camera extensively,
5 f that it was up to counsel to do that and to bring something
6; beofre the Board when there was a particular matter that is
7£ involved.
8 In that case, as I remember it, the District
9,; Court took that very position. They took a very limited group
il
'0; and examined them. And when we get tc a situation where
"fé counsel for the Department or counsel for the AEC thinks we
'25 ought to 1~ux at a particular document we will, if he is going
) '34 to introduce that in evidence or otfer it into evidance.
i
H,’ SUT we don't want Lo gel iulo Lhe business of
‘5€ examining a lot of document; at this point without having had
|
‘éh the benefit of counsel's asiistance because, frankly, we
'7;5 would get a perhaps slanted result. I mean we would get
'8ﬁ something we didn't know anything about, just look at it in
|
'9£ vacuo, so to speak.
205 MRS. GOLDEN: I have read the cases involving
2'; in camera inspeztion and I appreciate the Board's position.
22 We felt in attempting to strike the balance that it would be
23? helpful in this case, and under the considerations we have
'.“”n-li:' been discussing this morning I think if the Board does not
’ 25: choose to do that at this time that the corpromise we have
- T——e
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offered is highly appropriate, considering tZe nature of the
cocuments involved in Categories 1 and 2.

It is ry understanding we have resolved 3 and 4.
So basically we are talking about the most crucial type of
business documents that a company can have, and under thcse
Circumstances we feel that the Board would be warranted in
entering the compromise order that we have proposed.

CHAIRMAN BENNETT: Well, we will cndertake to
discuss this a little bit later aud issue this as part of
oar order.

MR. BOUXNIGHT: I wanted to comment and inquire

about onc related item. As we understand Item 4 in Applicant'js

ration, which is Jocumoant 25306, we undoreta=4 that that is

|4

. - -

3CLNG TO Dé pIrodl .ed today wilhh w0 sirings altached.

I raise that because Mr. Leckie irdicated willing-
ness by the Devpartrent of Justice to agre= not to disclose
beyond counsel any of the documents to be produced.

We have great reluctance about that because we are
in a bit of a different rosition from the Cecartment of
Justice. We do have clients that we must report to directly
cn this case, and we just want to be clear tkat the Docurent
sZumber 95306 is not going to be a document confidential *o

.
- .

MRS. COLDZN: I anm afraid I really céon't uncerstand

'y
-

*r. Bouknight's prcblem in regard to this dncament. Ve are
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going to produce it.

CHAIRMAN BENNETT: You mentioned a fourth document
which you said would be produced.

MRS. GOLDEN: In the ordinary course, your Honor.

MR. BOUKNIGHT: Mrs. Golden, ray I show it to
our clients?

MRS. COLDEMN: Of course.

CHAIRMAN BENMNETT: You are withdrawing any clainm
of confidentialicy about that particular document?

MRS. GOLDEN: Yes, sir. I began with that this

morning.
CHAIRMAN BENNETT: He didn't understand, and he
wantod to ha canrs he v)v\_,'-c_vgf"r\'\r;

MRS. GOLDZN: I think he understood that. I think
it does point out oir fears about the harm of disclosure.

CHAIRMAN 3ENNETT: All right. May we go to the
second motion now. ind thank you very much, Mrs. Golden.

MR. AVERY Thank you, Mr. Chairman.

CHAIRMAN BENNETT: I have personally two problenms.
One is what tooX nine months and the second is isn't this
in a different category from situations where the governmental
authority is rnot in business. Those are ry problers.
I don't know about the other rmerbers of the Board.

I think you haéd a di%icrent prcblem, didn't you?

MR. TUBRIDY: %Wait until I get organized here.
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Which motion are we talking arout now?

MR. AVERY: Our motion is designated Appl.icant's
motion to amend Paragrahp B2B of Prehearing Order Number 2.

MR. TUBRIDY: B2B. All right. I have it.

MR. AVERY: I will be glad to acddress myself (o
both of those points, Mr. Bennett. I had intended to do so.

On tke first point you said why did it take nire
conths. What we are secking to do here is to correct an
inadvertent onission in the items that we listed in our
original objections. We pointed ocut in the motion that it
was inadvertcnt, that in a similar motion filed by our same

firm in another case --

Pt B A i e i . a¥an ~ : B ea B . B e Sp— % o
- A maa N - - Srany NS s - Mt AlAML sBAwLAO

a‘fter you find out?

MR. AVERY: I am having my usual slow windup here.
I said it was inadverent. It didn't take us rnine months to
find out. It was some time in the course of going over the
documents we discovered that this had hacprened. We talked
at that time abcut what we would do about it. At that time
we had not raviewed all of the documents. We didn't know
the dimensions of the problem. And we cecided -- I hope the
Eoard won't ocbject to cur having cdone it that way -- we
decided among ourseaives, as counsel for the Aprplicant, that
ve knew we would have loose ends to wrap up at the end, and

wve cdecided the best way to handle it was to include this on
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a list of ratters that we would have in this wrapup period
we are going through right now and that we would segregate
all of those documents and lcook at then and put that in the
motion now just because -- we could have done it then because
we would have been shooting in the dark.

Now we know what documen%s are involved, we
couléd discuss it intelligently, and we 3ust decided it
made a lot of sense from our point of v:iew, it didn't
hurt the Justice Department --

CHAIRMAN BENNETT: Did they kxnow about it? Did
you tell them?

MR, AVERY: No. We told then when we filed the

i0n, au W& UOIl L Cullsiuey any idatm awas ooan donige T Iy

8
o
n

Y
£
(&9

-

.

As a nmatter of fact, Mrs. Golden points out to
me we, for unrelated reasons, we did the Zdocuments on
acquisitions last, in reviewing the deouments we reviewed
the docurmants cn acguisitions last so we c€idn't get to then
ourselves until the end of the docurentary preduction.

CHAIRMAN BEKNETT: So that ycu didn't know about
this inadvertence or didn't realize it?

MR. AVERY: 1I remember, it m2st have been four

"

v

nonths acgo, sometire when we were in thrcaes of this

process, that the prcblem came to our astenticn that 6F2

Y

kas been left off ¢tnhe list.
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We talked about should we go to the Becard with
his now, we made a ristake, we made a decision that a
sensible way to handle it was to continue with the documentar
production, not get into another hassle at this time about
it, when nobody knew what we would be talking about, so we
decided we would provide with the discovery, we would mark
all of these (acuments that are covered by this 6F2 thing,
and number them separately, so we would know what we were
talking about, come to the Board with a motion asking to
have this error corrected.

CHAIRMAN BENNETT: But you didn't think the

Board would be interested at this point.

B - -
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AGIIS
this, and this was the conclusion we reached.

We don't think any harm has been done to any
parties and we hope the Board doesn't take it amiss that we
decided on that procedure.

We didn't see, and I don't see now, how any harm
has been done to anybody in handling it this way, rather
than immediately coming to the Board when we discovered the
error, not knowing at that time what documents would be
involved.

So that is the story on why we are here now with

this problen. If we have offended the Bcard by waiting
-3

at%(:.

e
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! I apologize for it.
2 &
o CHAIRMAN BINNETT: You are not offending the
3 Board. It is a question about whether or not when you sit
4 : 3
on a thing for four months, whether we ought to even bother
5 2
about it.
6 MR. AVERY: Sit on it, I think sitting on it is a
’ mischaracterization. Ve made a decision as to what we
8 thought was an orderly way to bring the problem before the
v Board. We weren't trying to hide anything at all, if that
10 : . . : & adiis .
is the implication of sitting on it.
B i i . ) ;
We have never an intention to hide anything.
12 P ATy TSy S ¥
CHAIRMAN BENNETT: I shoulcn t use a slang
13 , . ; . :
CAavldleiuSailade vilac 1 lhooonded wo cunvey to You 1S tnat vou
14 s . v S B3R ek S 3 st o
2L LU waihoag yowr oeen GECur a2nd dig not inform eitherx
15 counsel for the Department of the Board that what we thought
] g -
6 you had agreed tc hadn't been agreed to through inadvertencel
‘7, MR. AVERY: As I said, that is the course we
18 took. We did it because it seemed an corderly way to go
1¢‘ about it, a way which imposeé ro hardship or harm on anycne.
20 i I woulad like to get now to the substance of the
t
21| : : . . oiF
e matter and the second cuestion You asked, and that is whetheb
22 these docurents do in fact fall within vour prior ruiinn,
23 | MR. TUBRIDY: Mr. Avery, wculd you ring reading
4 Item 6r22
. Ing
25 o vE P * 33 o 1 s 02"y 2 -
“R. AVERY: Reading it aloud? 1 would ke glad teol
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Item 6F2 appears on pvage 8 of the document

2 entitled "First Joint Recuest, Dcpartment of Justice, AEC

3 Peoulatory Staff and Intervenors for Procduction of

! Documents bv fonlicants for Period Since January 1, 1360.°

5 CHAIRMAN BINNETT: May I suggest to ccunsel,

] because it has happened in other matters, that when you

7 do have a particular secticon which ycu are referring to

8 that you don't refer to another docurent, put it down so

g you have it right in the same paper.
10 MR. AVERY: You mean we should have had it in the
11 motion?
12 CHAIRMAN BENKETT: I think it is much wiser to

13 nave )t TN N OCIONn vaver, !
13 ., TLERIDY: I Rag 0 g. lock vp & paper v
15 see what you were talking about.
16 MR. AVERY: I agree with youz. We should have
17 icne that.
18 CEAIRMAN BENNETT: I am just suggestirg in the
19 future please do it that way because we have had it in
20 other ratters where people will make a rotion.anl refer to
- Gy soxnething else, and maybe it has been arinded my a20uceoment
22 between the varties or mayke it hosa't, and we Just don't
23 xnow what you are talking about.
24 M3, AVERY: I see wo did guate it, qucte 6F2

Qrveny, Inc

P itcelf on page 2, but maybz it would kave beoen better Lo give
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a comnlete excerpt.

In any event, yor -*.ct on page 7 of the Joint
Request with the general lead-in of Iten 6, which is very
short. It says 'Documents relating to the following." Ther
you get over to F, and F asks for documents relating to
ingquiries, invitations, negotiations, evaluations and
proposals for the acquisition of electric power facilities
of municipalities, electric cooperatives or other electric
utilities, including -- and skipping over 1 and going to
2, "communications to or about clected officials,
counsels and Boardc."

MR. TUBRIDY: That is what we don't have to look
at here. . |
aver Qoies Lhal
I apologize fornot having done it. All right. I had
started to talk about the second element that the Chairman
raised. Does this fall within the Ncerr-Pennington Ruling
w« ich the Bonard made on November 17, 1972.

I don't, unless the Board wishes me to do so,
propose to go over the whole Neoerr-Pennington argument
itself.

CHAIRMAN BENKETT: No. All we are trying to

say is isn't this a slightly different proposition, because

'3
-

this is a municipality, which i. en¢ .ged in something which

i

"

rot a governrental functicn, but is a preprietary
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function, i€ vou will; that is the thrust of what I am
trying to as< you.,

M3, AVERY: I anticipated that anc I want to
address myse.f to that, but I want to rake a preliminary
point first.

T=e impression scenmed to be convered, at least
to re, frca zhe responses of the Department and the
Intervenors =0 our moticn that what we are talking about
here is whether we should produce anything on acguisitions.

T=is comes through particularly clearly in
the Justice pleading which simply argues that evidence

about acquisitions is germane and the 3oard might gather

-

tha imnreesisa wat knawring abouvd chat has keon nroduceaed.
e aaeat e ik e . gk 8 6 oy
thot what we are Lailiiag abdul nele is wWheluwmi anyliaay

should be procduced on acguisitions.

That is not the case at all. We didn't object
to 6F generally, nor c¢ic we object to 6Fl, which says
*including cfiers to serve at wholesale."

In response to this incuiry on 6F we have
produced a very substantia’ rolume of documents relating
to acguisiticns. We tried to maXe an estimate of that

yesterday.

LR}

can't give you an absclutely fixed figure, but

I cz2n tell o2 with corsainty that it is in excess of

- N

10,000 docu=ents, 10,00 pages, I shrould say. We have
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produced in excess of 10,000 pages of documents dealing with
acquisiticns.

So I would like the Board to clearly understand --

CHAIRMAN BENNETT: Acquisitions of municipals?

YMR. AVERY: Some of them are municipal, some are
privately owned.

Those mill villages, for instance, sometimes
they geojuired a systen owned by a mill that is privately
owned. 5o sometimes it is private, sometires publiec. But
they are acquisitions and the material called for by 6F.

S0 I would lik to make it clear to the Board as

a prelininary matter that we are not talking about here whethcr

O NOT anythung snould ve proonceed on acAanses=ione Ve navo

§ . - - -
L] . L + et .- ) - - . - -
Dy -2 2 23 A MAM Al e wTe

include 6F2 we are trving to draw preciscly the dinstiction
You have alluded to in the question you raised.

We are asking recognition of the lirne that must
be drawn because of the fact that at sorme point the
acquisition of a municipally owned system tecomes involved
in the political process and thus is entitled to the
protection of the Ncerr-Pennirgton Rule.

All we seek in attcrpting to acdd 7F2 on to the
list as we had originally intended is protection of those
dociments which involve communications to or about clected

officials.
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If you loocx =zt the langauge of 6F2, you will see

that is very clearl: stated. We ar~ not Seeking protert on

0f all decuments relating to the acguisition. We are

Producing those documents ard have produced a great nurbher

5 of then.

The problen is at some point the cecision becomes

7 a political one and is not cacided as a business matter, but

8 4% a political question.

The entire political process becomes involvead, it
|

becomes a matter of discussion in the town, ecitorials are

written about it. It is not like going to a business and

trying to Say okay, will you sell me thus and 50. It becones

13 @ big politiral Tuestion, =,

S A e e - - &9 *

i wedillal uesw to Vote as tn

whether ot not thev are aning ¢to

1N A L”- -~
' of publie discussion. There are CDeetings helgd about it. 1I¢
&

16 becomes a subject of editorials in the newspapers. It beccmes

; a political questioln. And we think that the Board's ruling
On Noerr-Pennington falls directly into this pelitical schere

and provides the Protectica w

20 class of documents relating to acguisitions,
1

€ are seeking for this limited

i I might refer the Esard, as evidence that you

22 understood in vour original
- (’

23

e Y Qoo
- -

ing that the line we are

sceking to draw does exist, to Page 158 of tha sran

24 the Noverber 17 hearing.

20itery, Ing

There it was colleoovy
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Board and counsel for the Justice Lepartment and the Chairman
there suggested that seeking to persuide political officials
not to start a new electric csystem was within the Noerr-
Pennington Pule, and .he political aszpects of its secking to
acquire an existing rmunicipal system 1s simply the other sice

of the same coin to which the Chair—z2n was recferring in the

collioguy I just referred to.

.

2% ¢
'y
;

¥ st
< A

[

e

LR

B o N
e & ,“4' ,(“"5-
. - "

i

.;{%{\;{‘v;;: @

™
474

-y *'

PN A g

e




'\l Fenorrerny

101

11

12

15 |

16 !

17

18

19

20

21

22

23

24

25

CEAIRMAN SENNETT: I deoa't want to lull you into

a sense of my agrecing with ycu that it ne ssarily f{uvilows
that i1t is the same kind of a thing, to sell an existing
business which a municipality is in and deciding, as a
political preposition, whether they should go into a business.

MR. AVERY: Well, I wasn't intending to suggest,
fir. Chairman, that you had in effect ruled on it in making
that statement. What I was saying was that in that colloguy
you touched on what I regard, at least, and I am suggesting
tc vou is essentially the same kind of gquestion =-- in other
words, the guestion whether to go into the electric business
can becore fcr a runicipality a political question. And
you were recognizing that at transcript 158.

And I am suggesting that the dccision tn GO oct
of the electric business by a municipality can equally be a
peciitical question, and it is that arca that we are seeking
the Noerr-Pennington protection for.

I would like to take a few moments to discuss the
pleadings in opposition to our motion filed by the Depart-
ment and the Intervenors. The Intervenors point out correctly,
I agree with their observation, ané yours, that a municipal
electric system is5 both a business enter rise and a govern-
rmental entity. We don't dispute that proposition. But ve

think that line should be recognized in tne EBoard's treatront

oI this discovery request. And wve seek protection only of

e - —

i

* 3 :
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those documents which are political in nature, because of the
systems of governmental aﬁtributes.

We have produced those documents which 3eal with
all aspects of the transaction of the acquisition transac-
tion other than the political process. It is only
these dealing with the political process that we are raising
this question about. The documents are about elected
officials which are covered by 6-F2, and as to those we think
the Bcard's prior ruling holds.

Turning to the Justice Department's response,
they argue that documents as to acguisitions are relevant ior
discovery purposes. We don't dispute that claim. And we
dave produced over 10,000 payes dealing witn thar., oustice
doesn’t deal with cu- argument that deccuments Gealing with
tl} 2 political aspects of an acquisition fall within Noerr-
Pennington, they haven't faced up to that question, and I
really have nothing to say in response to their pleadings
in that regard.

So, in summary, ' > had intendad to include this in
our origzinal motion. Ge think it clearly dces fall within
the political sphere, it is not an at%ermpt to block the
Deparument or the Intervenors from discovery with regard to
acguisitions generally.

It simply asks this Board to recocnize the dual

nature of a municipal electric system and to accord the
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orzary the protection to wihich it is c¢learly entitled

under Noerr-Pennington for atterpts to influence government
agencies in pursuance of First Amendment rights.
i.ank- you very much.

CHAIFMAN BINNETT: Mr. Bouknight.

MR. BOUKNIGHT: I thirk in our answer to the motion|

we have said as well as we know how to say what we think

about a municipal corporation acting as a business enterprise

in this instance. Mr. Avery is attempting to turn the
ccin from the November hearing over to the other side. I
thirnk he fails.

There is a very substantial difference between
Lhe Aoplicant suagestiag Lo a city that has no electric

3 -T% . g S e et men Py e b e A
h . L 1S &% 3 -2 C an eiretcs - aC S‘J'\.-.... ik wae LalC GGy

and on the other hand, having a corpeting electric svstem,
a business enterprise, in existence, and the Applicant
going in there and trying to put it out of existence. So
we stand on our answer on that aspect.

The second aspect waich Mr. Avery did not even
tcuch on in his argument is that at this point, it scems to
me that even uncer Noerr-Pennington, even if you were to

assure there ie some guestion as to whether these documents

1 ustain a finding of violaticn of the antitrust laws

[N

CC\

£

under the Noerr-Penningten doctrine, these documents at thie

oint are clearly reclevaent, or potentialily clearly relevant
IS 3 :
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as documents which micht shed light on other activities of
the Applicant. We were very specific in our answer about
t-a+, we dién't leave much to the imaginaticz. We intend
to show in this case a pattern of monopolizaticn, we intend
to show that there has been éenial of coordination in cne
rarxet, which in turn has introduced a complete cependence
by these municipalities on Duke for their supply of electric
power.

tiow we think that is a reasounable inference from
that that Duke might use that wholesale mor opoly power to
gain advantage at the retail level. As we have discussed
rany times with this 2oard, on the price sgteeze gquestion,

wer interd to adduce evicdence that weuld e he A .

she Agpiisans
ras used its moropoly power at the whclesale level to affect
czpetition gquite substantially in its retail markets. A
firal step leading from all of that is acquisition of these
systems.

Even if attempts to acquire these systems is
relevant for no purpose other than to show why Applicants
ray have been monopolizing in these wholesale markets, that
alone is reascn encuch to let us get it into evidence.
2nd certainly reason enough to let us discover it.

When we were arguing in November, we were arguing

about a very general reguest for informaticn which we an”
J

she Depart-ent of Justice and AEC Staff prcpounced to the
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Applicant. That gereral request asked the Agplicants to
ecpond as to all of its dealings concerning municipal
elections in North Carolina.

liew I believe that the argument then was a guestion
of the potential of getting reclevant evidence, on the one
hand, relevant evide:.c. under the exception I talked about
in the Pennington case, and on the other hand, the chilling
effect on the Apolicant's activities.

The Applicant at that time menticned it hada
hundreds of dealings monthly with governments at all levels,
and if it had to expose or have exposed all of these contacts
with government officials at various levels, it would cripple
its efforts to vork within tha political ztructuic ia Norih
facrlina,ard on the naticnal level. and on many municimal
levels in .jorth Carolina.

We just clearly don't have that situation here.

If the Applicant has been approaching municipal systers

or has been talking about approaching municipal syste:ﬁ

in an effort to attempt to agquire those systexns, then we
don't have to worry atout chilling the Applicant in other
things that it is doing, we can focus right ian here cn tue
potentially relevant evidence without taking a chance of
grabbing in a lot of other things in a fish ret, and the
evidence we are going to obtain is very likcl?'to be relcvant

under the porticn of the Pennington case that we quoted in
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our answer. So we think that (-F2 is cne of those very
tirect questions which your Honor suggested in November the
portions that were excluded at that time should have been.
CHAIRMAN BENNETT: Mr. Leckie?
MR, LECEIE: Your Honor, we submit’ .d our

discovery request, the joint discovery request for documents

to the Applicants in September of last year The objections
vere made and these were argued and an order was issued by
the Board in November of last year.

Now, in July, Applicant comes in with one
additional item that he should have objected to, or believes

he should have objected to then. They hadn't told us about

it in thre Senantita, VWe kEave oo 1 ainretl avy ool Tk * 5
-

document s, segreogated them, the dccuments under 6-F2 exist
and would be available for production if production were
ordered.

We don't think it is appropriate to go tnrcugh
the whole process of arguing relevancy at the time discovery
starts, and then after the file searci inas been completed
or nearly completed, to come back and argue relevancy again.
¥e think Applicant should be estoppcd to make the claim it
does here. We have argued before the irapplicability of
the Noerr-Fennington doctrine to discovery. We have stated
that Woerr was a case to enioirn such activity. So the

chillirng eftecct of Noarr would bz zcarplese. The cefcndant
J
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there would have had to stop influencing governnment in the
ways which might have been covered by the injunction. Nothing
of this sort is involved here. We are still at the discovery
stage in this proceeding,

We have argued.before that mere discovery of
documents relating to government influencing activity shouldn'd
be expected to chill certainly the government activities of
a larce company such as the Applicant.

We have arqgued before the relevancy of citations
to HAACP versus Alabama, where the Court was dealing with
individual victims who had been harassed or who had lost
their jobs, who were likely to suffer bodily harm if their
government influenciang aclLivivics dwiame Yysuen

ihis isn't that kind ot a situation at all.

We have also stated that under Noe rr-Pennington
there is a sham exception, where what purports to be govern-
ment influencing activity is not in fact such activity.

We have suggested that in order t> determine whether activity
of the Applicant might fall intc tihe sham exception, that it
would first be ﬁEccssary to discover those activities, then
to offer such evidence of such activity to the Poard and

let the Board make a determinaticn of whether there is a

sham cr whether the activity was legitimate.

I would alsc cite to the Board a recent decision

r

in United States of America versus Ottor Tail Pewer Ccrpany.
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ihe Board may rule that the Supreme Court in deciding the

Otter Tail case remanded to

(%4

he District Judge in Minnesota
for a determination of whether the litication activities

of Otter Tail would fall under the sham exception. Judge
McDevitt has issued an order in that recerd, and I will
read a portion of it.

"Upon consideration of the arguments and briefs,
and upon a recon.ideration of the pertinent portions of the
record, I find that the repetitive use of litigaticn by
Otter Tail was timed and designed principally to prevent the
establichment of municipal electric systems and thereby to
preserve Defendant's monopoly. I find the litigation comes

-

R0

-

within the shan cxception to the Noore Soctrine as Aan

g
1
-~

Lire Suppweiw Court in California 7Transport, and reaffirm the
findings and conclusions previously entered.”

Now here is the latest decision as to the sham
€xception to the Noerr-lennington doctrine. It involves an
electric utility that attempted to foreclose municipals,
municipalities from organizing their own competing distribu-
tion systems.

I should say, to be completely fair, that the
attorrney for Ctter Tail has moved for reargument, and Judge
McDevitt has granted the reargument. So there is not a

final decision, but it reflects a decision after reconsidera-

tion ard bkriefs by both tha Justice Dopartment and Otter
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|; fail's attorneys,
2: When we are talking about request 6-F2 of the first
3 Joint reguest, we are really talking about a very narrow
4, Teguest, We are not asking for all communications of
s Applicant with elected officials --
sl MR. BOUKNIGHT: Excuse me. Would you read that

7 whole paragraph that this is the subsection of? Would you

8 start off with Section 6, so we know what we are talking

9 about? We don't know what you are talking about unless we
,o' have the preamble to F2.

n MR. LECKIE: Yes, sir. 6. "Documents relating
12 to the following: P, Inguiries, invitations, negotiations,
i3 “Weluaticns and propesals for the aCyuisitaon vl elwectiic I
14 power facilities of municipalities, electric cocperatives,

15 or other electric utilities including (2) communications

16 to or about elected officials, councils and boards."

17 MR. TUBRIDY: So we are talking akout in connection
18 with the acquisition of power systems, and thic is what we are
19 talking about in connection with clected officials., It is

20 « in connection with acquisition, it is very limited.

;,‘ HR. LECEIE: Yes. And we know Applicant has been
22 involved in acquisitions. Appendix A to our answer to

23 Applicant's motion included material from Applicant's license

74’ application. ¥e chose to excerpt from the McoGuire applica=-

Srteny Ing

25 tiecn. The Oconece is very sinilar. In the Catawpa application,
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there are mnore indications or proposals fo possible

acqguisition or consideration of acguisition. And the
Applicant's responses to these guestions indicates a great
many ccnterplated acguisitions and some actual acquisitions.
In its response to gquestion 15, Applicant indicates
by an asterisX that the negotiaticns for the acquisition,
these are acguisitions that vere consummated, the negotiations
were initiated by the system acguired. In other words,
everything started from the other direction, the small system
carme to the Applicant and indicated interest in being acquired.
We would like to develop th=%* a little further.
We would like to know how the small system came to the

L * psen

- A5 - - b4V a® ba s - . S - & .
N r==Calls. eell LD LEPeaalllic SGaiiCa WO a0l LhE ale|a O L

< hie
snall eystam Lelore the small system came up with a proposal
or at least asked Applicant to make an offer. We have
indicated or included as Appendix B in our answer a document
of the Applicant indicating a carpaign or a plan to purchase -
MR. TUBRIDY: You mean the answer to their motion?
MR. LLCKIE: Our answer to their motion, yes,
sir, the Den»artment's.
MR. TUBRIDY: What is the date of that?
MR. LECKIE: The date, sir? It was dated July

30. It is styled "Answer of the Depart-ent of Justice

to Applicant's Moticn to Amend Prehearing Order lo. 2."

-

dR. TUBRIDY: 4ll right. What pase?
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MR. LECKIE: Appendix B, just before the service

MR. TUBRIDY: This is Duke Power Company letter-
head?

MR. LECKIE: Yes. It was obtained from Duke
Power Company on discovery, it is numbered 75226 through

75228. These are Applicant's numbers. This document

indicates a campaign on Apolicant's part to accuire coo erative
9 B P b

e

systems .n its area,

Going to document 75228, that page indicates
the plan and the procedure --

MR. TUPRIDY: I am still on Appendix B. You
fewvl lwae Ha. dwdli. May 1 ask wno mr. Hutt 1s?

MR. LICKIE: T don't know who he is.

MR. TUBRIDY: Purchase of REA Cooperatives.
Who sent that? This is a communication between Duke Power
Company and some municipality, or is it an internal memoran-
dum?

MR. LICKIE: The communication is internal within
Duke Power Company. It-is signed by lenry L. Cranford,
and it is to Mr. Huff.

MR. TUBRIDY: Thonk you. That is enough for my

purposes.
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dedle AL LS

FHR. LECKIE: My lar:s refereorce was also to this

™

gocument, which consists of three pages, I was relerring to
Page 75228, which sucgests a plan and a procedure. Under the
procedure, the bottem list of nurbered items, Number 2, a
comrittee of co-op customers is ferred.

Now, this would indicate that very likely when tlre
arplicant goes about acquiring cocperative systems, or fer that
natter other systems, and it can state in its list application
that the request came from the other systems, very likely
Applicant has laid the groundwerk first to qget those requests,
has talked to ccoperative Boaréd conbers, perhaps, or the mayor
of the nmuricipality, with a view.

i &%smY% ¢k 28 dme Armmisnnme e 2o eupnliad wish ane
angwiy ghowe ¢hat thore i 3 Yot AfF graba racavdine Tutale
acquisition program. We would like to sece the docurents that
are being witrheld, that have been segretated, now nine months
or so later a pleading is made to withhold then, we would like
tc sce thosc documents aua see juvst what fire there is in

Duke's acquisition program.
T Ve Rave just chown 2 few of the decurents here,
there are mcre of a similar nature. We thought that this

32¢ W are not talking theoreti-

cally, we are nct talling generally abcut political activity,
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because they have an acguisition program. Ve have reason to

™

believe that there may be something that isn't quite right abou

(84

hat acquisition program. WYWe would like to find out about it

A

and then if we think there is something not right, we would lik
the Eocard to detcrnine what the law is on the matter.

CHAIRMAN -BENIETT: What do you contemplate
"comrunications or about elected cfficials®™ means? I understang
communications to officials, councils and becards. But "or
about.® Eow would you ever find those?

MR. LECKIE: We wouldn't find ocut any other way
than through obtaining these documents frcm Applicant's files.
CHAIRMAN BENNFTT: No, I mean what would you cover

. - : : . . - ? s - ' »
Aie Nt e A AN M AN MM A v R W A e e I
.

MR, LUCKATIE: Ve would deternine or might deternine,
we don't know what the docurents say, that Duke had a program
to study, prepare dossiers, even, on miner cooperative officialps
or on leaders, elected or otherwice, in the arcas in which
these small systcms are serving, ané in what Duke considers to
be the service arca.

We thirk that there wight be information, Mcmoranduym
A, Intcrnal Merxorandum A, savinc is arnd so would ke a good
possibility to sprarhead a ccrisittee in Blue Ridge co-op,

and that comnmittea would cct established, and then would asr

-3, 2 :

Duke %0 rake an offor to take over the co-¢cp. This is what I

P

think Aapplicart reans by corrmunicaticns akout.
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CLHAIPMAN BINNEIT: You are tac one that rcquested ke,

MR. LECKIE: Excuse me, we made the initial recguest
but I think this is what Applicant is withholédirng when we talk
about communications akout elected officials. As Mr. Bouknight
has said, the elected officials are very much involved in the
rurnaing of these small svstems.

MR. TUBRIDY: How much involved?

MR. LECKIE: Fhen we rmade an investigation, in

conducting the investigation, we visited particularly the citiep

Mr. Bouknight represents, we talkcd to the mayors. In one

casc in particular, the major spent a great deal of time with

us anc took us around to the system. He was the most knowledgel

M, WURARY:  WRat do you rean, knowledcocable?
He knew how much profit was being made, knew what the rates
should Le, hcw the ratcs corparcd with others?

MR, LECKIE: Yes, and he knew what lines of
Applicants camwe into the substantion =--

MR. TUBRIDY: Was he like chairran of thc.board?

MR. LECKIE: He would be comparable to the chairman
of the boaréd of a corporaticn. Yet this is the kind of materia

Avvlicant would exclude. They say they have given uve all cf th

naterial abeut acquisitians, but this is what they are withroiéh

frem us after nine rmonths, particularly wh en the eliected

: b . : Al - - . L R - e ~ Lo .1 < -
officials arc so involved ia the small systers in ithose eitics.
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MR. TUBRIDY: You arc saying they are going about
making acquisitions and this plan ard irrangements has nothing
to do with their constitutional rigk¢s, but they are doing it,
in trying to pick up socme business, and they are writing to
a man who can give them advice, who has influence, ané can
tcll them what the price is, if it is for same, and this is
rcally a business transaction they are interested in, so
you would like to see the correspondence in connection with it?

MR. LECKIE: I think that is very much a part of
it. 1 wouldn't exclude it; it does get into the political
process.

MR. TUBRIDY: They are not running for office, this

~
.

s S Mo SrmEEmir S mb g senn LYoy ars Avuine s £ig
" i 2 .- - ; . "

-
LI e ~ a7, . .

e S .

|
sl fr dwa male, whaal the vrice owuld Le, what the possibilicies|
would be, if this man would chject to them purchasing it. What
you are intcrested in is finding out what business arrangencnt
Duke micghit be interested in and trying to find out whether they
could extend their system or not. It that it?
MR. LECKIL: Yes, your lcnor. I should say whkile

we already have a lot of information about acquisition, as

orplicants couarel spid, they have civre us a lot cof éccurents
in this area, we don't think we should be limited in rakirg

out the best -pcssible cas:s in this proceeding.

"

It tire information is rclevant for discovery, i

arplicant hes it, has it availebln, has it segrea-ted, we den't
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should ke withheld from us, even thcuznh we might b2

along, we might be able to prove our cacse without

think it is there, we think it would help us, and
Arplicant has not objected previously to this. That is all I

Hornor, unless you have any questions.

MR. BOUKNIGHT: I would like to atte=pt to answer

gucction that Judge Tubridy put to Mr. Leckie.

A cormunication about elected officials, Judge

Tubridy, might be an internal memorandum from one official to
another saying the Municipality of River City is becoming a

thorn in our sides, they are coing out and getting indus-
‘ial customers, they are being us on this, they are suing us

Atrwes s Vregowvegre (rmiceyvnn ‘-L,r,. R el e - on) et em
- - ~ s . .- s - - N .

.® - -~ - - —
AN L. Lt W .

the mMayor akout acguz
That is just exactly the kind of document that

-

excluded under what the Applicant desires here. So
cormunications, planning an acquisition of a municipal system
18 neccssarily about an elected offic:al.

MR. TUBRIDY: What I had rcference to, I was intcr+
ested in seeing if he was civing an exarple in this acpendix

he had attuiched hereto, and that is why I was intercsteé in

vhether it wes to an outside official. Tkat vas thre

remnarks in that rcgard.
I weuld like to here Mr. Avery's resoonse.

BER., AVETY: 1I woutld like o fow additional ~osxants,
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if I might, Mr. Chairran. Let me take up what Mr. Leckie had

to say first. He started by rearguing the Noerr-Penningtcn

doctrine and the snall excepticns. 1 prcceed from the premis
that the Board has ruled on Noerr-Penninston applicability to

discovery ==

CIIAIIIAN BEUNLETT: We gave you a pretty wiescl-
worded ruling on that. I1f you may recall, we had an open end
on it.

MR. AVERY: ©h, yes, I agree with that. I wouldn'
agree with wiesel-vorded, I think it was a clear ruling.

We are not bothcred by his reference

to shanm, lir. Avery.
Yete ANERY: i nacar’t gotten €O sram yeet. i vae
going to s¢y vou kave ruled that lovrr-lenningteon does apply

to the discovery wrocess, ané it is grounds, as you have ruled
for not producirg docurents in certain political areas. I

did lecave an er.d on that, but we are not talking about

opon

whether this falls irto thkat cpen end.

That is not what is at issuve here. As to the

ham excepticn, we aren't worried about the sham exception,

Leckie éién't cven sugcest what

here would fall into the sham excection. He simply reargued

the fact that there might be a cham exception. There is a
cham exception, and it is rade pretty clecar in Noerr-Penningtce:
and California Motor Troarnspcrtaticn what it is, but it Ras

he was talking abcug

t

[
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nothing to do with what this situation is.

So I don't think the shan exception has anything
to €o with the problem we are dealiny with here. I think Mr.
Leckie woent a long way toward preving my peint when he started

getting into examples of what he nmight find, dossiers on elected
of{ic.ials, that kind of thing, discussions about how to get the
neceszary political epproval for on acaguisition. He also
reZerrcé repeatedly to his desire to want more information.

0f courcse, we know the Justice Department desire
for informatica in this regard is insatiable. They will take
anything they can get. Ve have already given them 100,000

documcnts and we can't rcacy any compromise on some fairly

Sure, they want a lot of information. But the
bourds of vhat they are entitled to are established Ly law, and
the questicnr that 1s before you is whether the documents that
would Le coverced by 6F2 fall within the Noerr-Pennington
cxception.

So I come kack, in answering the Justice Departrent

to ry point that I made in ry original argurent, that we are

.y
0O

Lt sceking to protect all documents with regarés to acquisitio

> §
"

t
0
o}
-

we are pointing cut to the 2 == and this coes to lr.

Tebridy's observations == &4 runicipal electric system is not

"
yo
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v
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a pure business cnter ontal entity.
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in a busineszss

Noerr-Pcnningtc

govermmental zclies,

interested in

gover~—ent ir Pusinecs.

F2. AVERY:

into d<alincs with it, you get into

nd Yoerr and Pennincton say that

.at being the case, Zocurents

of the relationship with a municipal electricag

"
(=

ion, arc protected.

t simply say this government

+rarefore we are going to sweep

't think, if you lcok at the

Pennirgion case, that v2u can justify that zesuit.

In talking about the Noerr

N ~ed -

P ‘,‘_J—-:,‘ 1IN A QUsSYrese thru

- e S i s - a
- - Lo S S L_nn,—_a\--lli’

the governmental kodies wercn't
she busiress, either.
In pennington, you were deali

ing with

determinaticn, which is getting close to the

Let's talk about Noerr.

That was a private dispute betwecen two

railroacs «nd truckers.

coverrzental kocies and they were

even though what tley used,

ions are not violations of

cal part of it, the attenpt to

- e
vl A SUS

ut they were trying to influence

dealing

happens to
aside

Noerr-

case, you

e e '

con't
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MR. AVORY: Pennington invelved attempts to influer

the Secrctary of Lo' wr. So loerr says you arc not liable for

atterpts to influcrn o+ elected officials, Pennington says you ax

rnot liable for attempts to influence nonelected governmental
of ficials.

MR. TUBRIDY: But these were not talking aktout
a governrent that was engaged in a business activity.

MR, ANEKRY: It is truve that in those particular
cases that was not involved, but the principle --

MR. TUBRIDY: That is right. So you can't make a

" : 2l il - e
LR . ~ et L b -~ » - - N - - - - - - - - -

. B $ ¢ Yo - - - re = 1 % . : ~
sitaatior where chey ar cahnraged in businecs,

MR. AVERY: I simply disacgree with you.

MR. TUBRIDY: Supposc you said all of the corres-
pondence you had with the mayors is protected by the MNcoerrs
doctrine, when they are talking about rates, what weu should
crarce the municipalitics, you can't clain that is protocted
by the Noerr doctrine.

MR, AVERY: I con't know what I woulé clain there,
I am rot foced with that problem. What I'm faced with here is
an accuizition, we arc willing to produce the docurents that
den't €fall into the political S;';':('l't‘ onen.

PR sk LR s . . Y E . Sy
MR, TUBNIG, Tha - l‘)\h\.La_-. at, L.-L’} alc Gaalg

ce

e
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the

rights of citizens to
even in this arca

¢iIR, TUBRIDY:
not talkirg about

tal

and boards, everything

Lo
The

you

cat

cen

eve

aoc

you

oth

R AVELY:

refore t..o

King atout communi

If they say

allowed to lookx

Yy wrote a

r elecctric plant down

Princip

their ri

at

letter to the mayor saying "De you want to sell

1083

but it iz a govoramental cntity anAd

les enunciated in Noerr-Pennington, the

deal {reely with their government, apply

I don't dispute that., Eut you are

gnts to decal with then, Yycu are
ations to elected officials, councils
they write to them.
“1s your plant for sale,” you wouldn't
that. You say “"That is protected.”

the street?"

2. AVIR?: vidnts o Forpieh the nf€arina 1ottt 1§
i

e have farnishod tat.

MR. TUBRIDY: This language bothers me. Communi-
lor"s to or albkcocut electced cfiicials, councils anrd boards in
rection with the acquicition of plants. That qgoec for
rything tihcy wrote to then.

¥MR. AVERY: %hat we are seeking to protect is those
uments wirich get into the political cdeicsion to be made
tae town --

MR. TUBRIDY: DO we decide it UP? What language do

suggest? 1 agree with you. But how do you sepcrate the
er kbusincss cornunications?
R, AVERY: I am sure languaage could be deviced to
:
1




La4)

0

11

-
(9]

15

16

17

19

20|

21

22

23

24
I~

25

stLparate those out.

MR. TUBRIDY: I am cpen to suggestion and I think
the rest of the Loard is. We want to be sure we observe the
ine, kbut to the extent they were engaged in
business they would not be protected, if they were dealing
with a co-op, say, but it wvas strictly a business enterprise,
they wouldn't hiave protection. That kind of letter you wrote
tothen, I don't see why one should be protected and the othar
not, the same letter asking for the same thirg, because one
1S writien to a person in governrment and the other written
to the president of a board.

MR, AVERY: 1 think there is a difference between

“aat walse l

2y the way 4 mcant Lo wweoiiun that sr. Leckie hag
referred that one of the documents dealt with cCOo-0p acquicistion
and he referred in his arqgurment to the possibility of
commanications with co-ops being covered by this. There aren't
any communications with co-eps covered in this group of 6(£)2
docurents,

MR. TUPRIDY: That is rnot the problem. The preblem
is the language.

MR. AVLRY: There is a vilid distinction to be drawr
Letveen an electric system owned by a governntental agency and
a privately-cwned or ccoperativeliy-cwned s§ysten, It reccgnizes

the fact that it is puliliclyv-owned and thorefare in ko
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politica

there, a

woerr do

business?

with the

the righ

are the

the cocur

1 sphere.
The lNoerr-Pennington protection should apply.
NR. TUBRIDY: "hat is where we junp from here to

n axful big leap, because they have certain covernment

ns that the licerr doctrine applies to them, despite the

Y are running a business.
HMR. AVEKY: You say you think that is a jump? I
is very clear from Noerr.
MR. TUBRIDY: They are running a business and the

ct

"

ine applies to them when they are running a

rd

MR. AVEPY: Noerr is talking about the richts of

s
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12
e
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ir government.
MR. TUDRIDY: What rights? The right of petition?
MR. AVERY: That is one right.

MR. TUBRIDY

They are not attespting to exercise
t of petition hcre,
MR. AVERY: That is exactly what they are doing.
MR. TUBRIDY: It is information. They want to

the property is for sale.

MR. AVERY: Trae documeats we o dnécerned about
ones where, net that they rac  =ne fer, we furnished
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cventually to tue situation wiicre the wown is going to votc
netier or not to sell the system. That is a political

cceided as a political quastion, and there

waen you get to that, I think clearly the Noerr doctrine

applies and you are entitled to petition your government ani

ad . the government in this instance haprens

to k 13 a businezs does not destroy those rights,
FR. TUBR1DY: This is the trouble, it happens tc be,
that is the vhole point. They are in business. And céoces the

cectrine apply when a municipality is in business?

MR, AVERY: I think 1t does. I think if you read

the Noerr case and think about the basic principle that undar-
L s e WANTIANR 1 LhOCTrRECany Py gwe R yvIchte of pislisang (o
Jotiiy ' a2l ogovernment, i thinX it ases apply.

MR, FARMAKIDIS: It isn't only a questicn of
whether or not it applies to a municipality that is doing

bhusirness,

there is also a question here cdoes it apply in a

situation where you are discussing that particular business?

vhat I mean?

was subsuning that. What 1

am say.ng 15 you &on't lose what is laid out in Noerr simply
because the municipality is in a business.
MR, TUBRIDY: I agree with that. But it is the

how

CO YOU ==

MR. AVZRY: It is tough

enough tn dea
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government in a business withou S4dying you leose your Political
rights in doing so, that the exercisoe of Your political rights

Subjects ,you to =

MR. TUBRIDY: 1 con't Say you are lesing your pocli-
tical rights. But when you are buvirg an electric business
frem a municipality, they are engagzd in a business, and
they don't have any rights that business don't have.

The prolLlem js vhat are these rights that You have
vhen you are dealing with a Funicipality that is in a business.
I don't know how Yyou devise language to apply to that.

MR. AVERY: Well, 1 really hesitate to try teo stand

here and draft in my head a revision of 6(f)2 that might draw

the bBeard wayilg iike ue ro come up wvictn a
Proposal i that Fegard, a suggested limitation on 6(f)2,
wilich woulg produce th~ documents which relate to the
bisiness aspect but excluce documents relating to the
political decision whether or not to sell, perhaps we could cox
ud with some language and if the Board wants to cive us g3
little time to do that, we will try to do it.

I really hesitate to do it while st nding on ny
feot.

MR. TULBRIDY: 1 agree with you, con't even try,
Hr. &veoy., 1t is cuough of a Profica witheout Lrying to do

: - . s - Wtante »s - o iy yel
i1t off the evir, But 1 ¢hink we have exhasstcd € Busjee

. e
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P

The problem ic quite obvious, trying to draft language to
preserve your rights under the Nocrr doctrine anéd at the
same tine riait the people to handle che situation like a
business isactiocn.

MR. AVERY: I think that has been done, because
we have furniched them great masses of documents. It is
clear fronm the fact that we furnished then 10,002 docurents
relating to acquisitions that you can still give a lot of
information about an acquisition, without running into the
elected official problem.

He says we want everything. Sure, we want

everything. bBut if we have the right of political protecticn

r F ‘ . - . > . = . 8 -
G Chis wtiad Soth 04 4, (nd. Luave Lw e coacent it o what nrnew
i M ' - . ' - . T - ey - - - -~ -

: ¢ oagesd >3 Ll TLO ALPFULLION; ESNC 8 € iS5

being held back bercause you comnunicated with elected
officials and therefcre we ought to have it all, that doesn't
maxke sense to me. That is just begging the questicn.

The gquestion is vhethier or not you are entitled to
invade the area protected by Noerr-Penninuton.

»MR. TUBRIDY: That is right. That is the area to

be protected.

iR. FARIZKIDIS: But alsco the fact is that the
Department fecls he is entitled to it, ané he has given his
arquments substantially cn that point.

42, AVERY: But he bags the guestion wvhether Nooerrs
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to put

All of this certainly

we are talxina abtcut here. Becauzcse ve are talking only about

acguisition of municipal syste—s.

My second point in answar to Mr. Avery is

er £ix nonths ugo a reguest that perhaps we

redraft it and reconsider it a3 o

to say what he wants to say nmigh*

that could proovrriy be put fersh.

T

ive every party an

Rave at least kecen

we need to know about the acquisitions kefore we can

pos
Al
W
9
=

interrogatorics, and we are in a ti

s & T EE Pans oo i r .l - -
“ﬂs.’: s t.Lere “‘1 X INg @ heclliun

tices of deczosition and befo

that four

should attempt to

cuportunit

something

4




Repo ses

10

13

15

16

17

18

19

20

21

22

23’

24
I~

25

this untii last week.

MR. LECKIE: I have just two points.

Mr. Avery mentioned the material we subnitted
with our answer that I referred you to earlier dealt only
with cocperative systems. Included also in Appendix B,
documents llo. 75,460, the last line says "It is recommended
to formulate a municipal purchase plan.”

Sccondly, I think there is an easy solution to
this problem Mr. Avery has raised of wanting to redraft Item
6(f)2. The solution, and 1 think what is intended under KNoerr-
Pennington is we should have discovery of those documents.

Wwhen the time comes to intrcduce them into evidence, then we

. . .- - >

= » 2 fo = TR POtk Tidltd Nais et Vecbzltz COCIIONLTS AVed aArVIornMmane>"
% - - EF . . -~y A % » P ——
> 4 ) ' rer - ) > - ’ 3o S £

(g &) L S nY s et L5 it » 20108 S '.,‘;-'..."...._.u.._‘ ~a it

Phat is what harpered in the Jchns !fanville case.
The documents in that case werce attempted to be introducel, the
court at that point, at the point of an evidentiary hearing,
not on discovery, déetcrmined that they would L2 irappropriately
intrcduced. There was no ocbjection made in that case at the
discovery level.

MKR. DRAND: Your Honer, I have cne inguiry I woula
like to make. It will tcke a short tine.

I would like to propcidnd a questicn as to whetler

or ot if twvo or core clectric utilitics conszired with ore




c! Pegoriens

anotaer to refrain fron

LT
-~

the company €ié not refrai

SRS
matters

A
4
('\

for electric cooperatives,
Hoerr-Pennington doctrine?
this

s =
1S

I think

respond, because I kelicve

Pennington have spread far

by the court.
CHAIRMAN
Thank

You very

e will enzc

at

1By CUDON;

=xamnple,

BT“-‘.‘T'”'
owaslovioan d o
o h | -~ 4
much, ladies

avor

S1ness
n from the legislature cn

liberalizing

the financing
vould tZat be prctected by the
an incuiry to wiicih Applicant should

that the o far for Noerr-

m
x
()
3
T
(24
'™
(4]
s}
4]

beyoné

Thank you.
and sentlemen.

to g=t an order at an

cut

Zs DL,




o

5 ) 7eg AT gl aiteg ; / f«\\, \. Sl et Vil ..,%..._,,.,..,,,,n,.‘”.,,,.._w Ty e TS TER o AT, Sl S
@ A BT e SRR PR [ e S R AE A e N EB R E
‘\\
7%

“ 5

o

s
w o

\ a

27



