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1' _P _R _O C _E _E _D _I N _G S__ _

2- Cl!AII<21A:3 BENNETT: Ladics and gentlemen, this is a

3 ' prehearing conference in the matter of Duke Power Cc=pany, Ccene 3
-

!

4- Units 1 ar.d 2 and 3, and McGuire Units 1 and 2. It bears Docket

5 Numbers 50-209A, 50-270A, 50-287A, 50-369A, 50-370A.

6' The prehearing conference was called by order dated

7 ' June 15 and amended to postpone for a conth by Order dated July

8; 11. The Chairman sent a memorandun to all of the parties which

9' h,is been cceplied with to the extent that ecpics of the various

10 pleidings were rcccived yesterday.

Il - lies and gentlemen we would like to suggest the

12 felice' g agenda. Pirat, we would like to deter =ine what the

11 i.al* ' the nrc r,.-ad t.~.1 k n cr.n . rninq ' n * * r i b .- .. % <>i a...it . v n

i4 .:.a i : .iri. .t .
* '

4
'

,

'15 Second, we would li).e to ascertain all of the 2% c |
.

16 out.. tar. ding differences that the re are pres:ently in connecticn
:z

17 with discovery. And we would li%e to be advised concerning

18, what dato it is contemplated there will be comprehension.
!

19, Next, we would like to reexamine the date specified

20 in t; retrial Order Number 6, dated 22 March, 1973, to make sure
-

:

21 that these dates are still valid encs. Then we vould like to

22 hear argument on the notion for a protective creer and then

23 a rg ur. ent on the rotion to exclude certain discc. cry requests.
f

24 5: .: . another matter which Mr. Tubridy 1 rings to r.y
, ,.s .-,

,

k_25 ' attentien: There haver been severc.1 withdrawls cf inter.'encrs

'
. n

.
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I and it was t.y ur.durntar.ning that ny crder was adequata withcut
i

s:A

2'a further order to constitute their withdrawl by their filing M

%*Vt
3 of papers. 1:ovever, if any of the parties would like to have us I

k:%
issue an order on cach one of those, we will be glad to do co. E($.~

4 n

-e_
5' I cce no reason for it. But if comebcdy thinks it m[@ -

y-6 r.ight be a decoration to th3 record, we will be glad to do it.
I :

S. . ,

7 !!ay we hear fIor. you, Mr. Brand, as to the suggestions which s.

;[, _
-t

8 ::r. Avery tock as a motion to consolidate. What is the status

L:d where are w' going?a

i.~.ewm
mQ10 M9. Dita :D : Sir, I nast report that the discussions $#y-

11 are utill going on with respect to Catawba. We have a necting L .e
g

@jr
12 nchedulrd for 11:30 ter:orreu morning with the general counsel M4

413 r. ' i' .:: c : .?;r C -.;.y Fr.# :.r. .'viry, .r.-i I r.. nfrc:d that 70 far
N.,%
Mg

'

i .: .. I c c.:. re: ert , t *: .: t ic the r:ccant :tatu cf thu :?.a t ter. .e

.@Nh
-

G. xm-IS I would say, ho*ever, that we are surprised that the e?d
,

khs
,;. b' . |16 cor >an;* d id r.ot want to consolidate Catawba with the other two
!-@&

K
&
VW17 units, and we would r.ot incist on cuch consolidation in any
/f,%-w .

o1 \
-

18 OVcnt- -

i

$ J2-
|

r.9,wae
w

19 !!cwever, we beiieve that treatment of a joint hearir g 2;My
[$f20 cc.uld be a very derirabic r,ethcd and we have an alternative 33d
F31@4-21 prcpocal that we have not as yet had an opportunity to discuss ((Spy
w

99:22 with the cor-rany that we prcpec: te ta%c un uith thc= ter.orreu y[
r9

23 which might !,rovide for an expedited procedure with respect h.1
t:edr-Mz:24 to Catawba.

- F.4*e!' s a .c. . :-, . . > -

/Mf25 CI:AI R.:A:: al.:;!:1:T!: I thougl.t counsel rade the sugge: tio: fiM
! an

h.;.h.a
IU

,M
bjk,e

! 8',4
__ _ __ _ _ ,-- - --_ w_ - m= -~~ = 2 =; ahw wm - m |

- - - --
-

_ _

|
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I
' I that they *.culd abide by the dccisicn it. this case.
k

2 ::R. ERA;.D : Yes, sir.

3 C1'Ai?l!A ; BEN:;ETT: i; hat is the natter with that oneT

4 P.R . BFA::D: I don't believe it is in accordance wit.4

5 the status, your Honor.

6 Cl!AIrl!AN T.EN:;ETT: Ycu rean the ::epartment of Justice
|

7 and the parties, including the intervenors, couldn't agree to |

8 that?

9 MR. D P1,ND : Your Honor, I believe --

10 Cl!AIF:!AN BFNNETT: You think thcre has to be another
'

l' notice publisht.' to pernit other intcrvenors to come in, is

!I2 that thr* point?
.$

'

i

1.8 "F. !'.G::D : l'.e , 70'.!! ?*rner . T_ ''''?-*'*.* t n < *- n i r ' t .

I
li .; L: :., t .. t . . t c la t.:. nre v. r.t :.cr.cp:1/ :rcn .:rc.cping int :n:.s ; W"

%g

5
'15 nuclcar generating industry. Ar.d th i s, wa s r.o t an inadvertent i

Si.os

16 g a t t e_ r , it was carefully considered at the ti: e Ecctien 105 C
i

17 was put into the Act.
,

18 ):any peopic cor. tended Secticn 105 A was at the

19 insistence during the time of the great debates en the

20 Atomic Energy Cc.nicsion Act of 1954, at the very tire when

21 you had the fight over u!.o rculd supply tne greving needs of the

22 TVA area, that this 105 C, a prelistir.g revicw, was insisted

23 uron.
,

t

24 But for the prelisting revic , tlcre woald he no ;

g : 3 .y . ix
P 25 need for an Ato.ric F.nergy Corricsien hearing at all, ycu cicht

3 's

!

.
I

4 g .

'N
.%

_ -__mm - - _ __m___m_ ___.___ __ _
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'4 i .in well go into the district court, t!.e district court procedurc
,

s
52 are perfectly adequate. There would be far less paperwerk in _

dg
3 the district court, I'm sure. k'I4

ss4 AC!!A li>J W : DE:::.: .w: Don't count en that. ~ will g'e^
n p.

5 give you a citation if you would like it, United States against ; ,
N .

s.
-

6 lienry S. !! organ, m
y

7 !!R . DRAND: Yes, sir, i!cwever, all I wanted to brirg

8 out is that this is not a =ere procedural technicality, this
,w9 is a substantive part of this Act, and it was intentionally [_

10 put into the Act, so that the atititrust probic=s would be
,

s

d11 cicated up before the fact.
@

And we have serious problems with -- f12
p
.v. r

12 C ".*. ! :" 'I.:: C":.'.:Z !.. o t!.v. s.o r f. r. , yoa ;..r. ' t. r..in, f'_
w. w

IJ th9t thir Ir. :rd. cr th :t yn:t u.m . i c! In.- t . ri.;h*, t h.t t the
-g. 1

Q;
7%g-.c

15 Departncnt of Justice and the Atomic Energy Corr.ission would 3 , '-
,

_

1
-

' . ' .[

I

la have t.hc right to accept a proilosal that w.Juld nake this hearing
%,qg

;17 and the determination in rsde as a re:sult of this hearing, "
x" |18 l'inding en the nare conpar.y with res:;ect to another plant?

!g

19 HR. BRA::D: I believo that -- that isn't ny view, gf <

,,. \20 your !!onor. I believe thst the renedies that we are gc,ing to g'(
x .

21 propose, and that are in accordance with tl.e statute, would be g-

22 system-side in effcet. i

J
?23 }:owever, the question is, dcen the Atcric Litercy !!
r

$%24 Cc r.iccion have the autheria to list a unit anu per:-it the

d}4
2s.

)
m.. w .,

f25 cce.cncement of construction on a unie uhen the antitrust prenler.c i

|$,

31= |c_
IM ,

.

1
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N, 11 are unresolved with re:pect to thc.t unit.
i 75j

5*Y
) 2' Cl!A I M*A:: D E::::E ? r : In other words, *(ou say so far ac kw

&?
- - .3 the grar.dfather clause is concerned, it is quite clear they can Lc:i,

L w, W.: ,P 4| but absent statutory authority, you don't think they can. f.4-
)

i

i

t
5' MR. 3RA:3: 'I ha t is exactly so, ycur Honor. That

, i

>

1

n
k

i6' is the intentional provision. ja

' ,

i

(Y
7 ClfAIrRI?! DE!;!!CTT: I now understand you. !!ow you f;'

h\8 caid there was ancther auggestion which was just coming up when T,
\

9 I interrupted you.

10 ?;ow , can we gc back to that? Am I reminding you nor
,

11 of w!.at you vere going to say? I'm sorry I interrupted you. E
|

12 ' MR. DI<A :D: I would like an opportunity to censult
,j

' mn ii,rt..er with our pi c.p l e- i n the- I'<rw'.*< e vc *e consult vith -

i- the el i. c a n t. c L e f::re i di= uce that procrdurt, a tnct is all 16
g.

se6
15 right. ' +

,@. .

g?$16 Cl! AIrJn : DE::::T.'t?: Pine. Verf good. cF
17 MR. T Jd:D: But that is the present status of the

%.k
'

w

18 Catsuba proceeding.
L,

{4t19
'

CilAITJ'.A:: DE::;ET: In other words, you won't have .~
.,

20 an answer until tenorrov :orning at 11:00, or after 11:00?
Sr

-

i ! '
21 f:R. I ?Id:D : That i :, correct, sir. g*

-

.

72 Cl!AIMid; hE: TCT: Did you want to add anything to ; ,.
T

23 that, r. Avery.

3,A.t24 ?:R. A*.T:'Y : I won't t'ahe the Ecard's time with a : arter @p".w.,.. u. -
Mi*

25 that's -- Dfws
' >

^

$.m3,

i . . . ~
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1 CH7.IRMA: L E :';E r : Uc are very much interested,

2 because if there is going to be a consolidation, and an expeditt d

n
|

3 proceedin~, I would think we would have to knew about it. 2+
~

RF
w4 MR. .itVERY : Ucll, it is obviously a matter of Dr

N@f
i

I

5 concern to the Board, but I think there are sore decisional .|
i .y

IN
i J

6 steps trat vill have to be taken by the Depart =cnt and by the gh
: c--

7 Commission insclf, as I understand it, the consolidation decisic n
. _ '-,

8 will have to be made by the Commission, rather than by this E
I I

9; Board.
' -

:

10 CIIAIP21AN BE::::ETT: That is correct. No question |-
] ,

11; about that.
.- -

s.

12 , !!R. AVERY: The only thing I would say at this time M.
54

13 is Ua disacroc Ui th the occition tahen h/ "r. Pr0nd s.9 t .9 tha
$$,

w. . . . - ...,.. = ~ .. . - v to act.e.,t out ger upunt-d condi Lion for Catawba, g{t

p-,

15 ,, and that is that the result in this proceeding would be binding 32ss
F4

16 en the Catauba list and construction permit. Anc we think that js

17 , on the basis of that concession by us, and our willingness to
~

,%

18 accept that condition, that a full antitrust review hearing of NEpn 1

NE |
19 the type that is going on here does not need to be held with pw; '

I

k'f-
20 regard to the Catawba application for a construction pernit.

Il
21- We think that the Department in seeking to put the

t

22 Ccerirsian into a straightjacket that really is not intended (-
D Q*

23 by the statute.

. N5
h 24 C! AIR::A:: BE:";ETT : 1:cu about the possibility of $3
C %. ., , o

us:

25 a.!ditional intervenors? That is the only thing I can see that {ic v
Yb

0; W
6o m

0. - -.

m. M
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.

() I might be a problem. The only persen tnat I can see th t might

2 be hurt, because the Departr.cnt presurably will take care of the

3; general public, but there night be scce intervenors who would

' 4 like to intervene in the Catawba matter, who sculd have no

5 interest in the present r.atter.

6, MR. AVEltY: That is a possibility. In fact, there

I
7

1 are sonc people, the co-ops, I believe, filed a petition in the
i

8! Catawba proceeding. 1

i
i

9 '. CHAIPF.AN BE:C:ETT: I suppcsc there would have to be
!!

i

10| notice given to them.
I

Il MR. AVERY: I think you c.ight be able to work thati

i

12 i out by agrecrent. The whole thing is rather ridiculous, becaus a

r) 13 " L:. - 6.u t ._f N at of ..:.u t ;,co dui.. , , yw nau ..ut a ci. i u v a.njn.e
::

14 ,; anyth.aq s i t h rtga: .1 te Cntauba b, _w.:.olidatirg wi th this
. t

|
15 ', case, you are not achieving anything for the intervenors.

|e
? 4

i16: Cat.'wba vill cone on line years after Oconce-McGuire, '

'
.

J17 and years after the decision in this case is made. The only |
*4 |

18: effect of censolidating it is to, in effect, put the squeeze I

1

b
d19 h cn Duke Pcwcr Conpany, becauce it, in order to ccet the dc= ands

h

20| of its custerers, has to proceed on schedule with Catawba.
,

'I
6

21( So, you don't achieve anything for the intervenors
.1 -

m

J 22 h or for the Departrent in tcres of rore prenpt relief by consoli -

23 [[ d ating Cata .ta ,but you put Duke into a terrible time bind.

24 i t;e think that that is a result not recuired by the statute. |-
, , ,,,, ,

25 j| think we 1. ave made a naf or cons-es.* ion in our villingnerslie to
'

|
1;

e'

.; , |

_ | |
'

>

_ _
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:
i *

) 1 accept the result which will be reached here for C?tawla and
V

2 we taink that that is a very reasonanle basis en whicP to either
i

3 the Departr.ent not rectmnend a hearing; we still hope -:o persuac e

O 4 them to nct reco::. mend a hearing, or if they do recommend a
|

5 hearing, that the hearing be limited as to when that condition
'

6 uill take care of the situation, when the Oconce-McGuire hearinc

|

7 is going on.
.

8 But that is a matter you gentlemen won't have to

9 decido.

10 C HAI RMI.N BE';;;CTT : I think I have both of voor

11 ponitions. :That we arc rect interested in is what is the time

12- frar.e7 |
.

] g, r, t. . r , i . n : - f f r-1 ;- 1 - .i i- . 1 - .t hr; -- <rt.'
.

14 c:: AI:'J:.'.?: n!.::: Lr: 1.et's ree it we can't put a
|

. 1

15 wl. ole through the hot air in the balleon and drop it.
i

1

16 MR. AVERY: 1:e arc, believe me, Mr. Chairran, as '

17 irtercated or core interested than the Board in just findinr

18 out what the story is. Ycu know, vc are scricusly concerned

19 about keepirg Catawba on schedule. 17e do have the eccting

20 scheduled tercrrew, we have heen pressing hard en this.
.

21 CHAIicJ.:: DE::::C".': 11111 you let us know prenptly,

22 can you get a joint ctatenent to us, er both of you send us
s

23- a statenent so vc will know where we are scing to be. 'cle can

|hk hold up cur orchcaring order unti1 such tice as we get that
"

24

. n\- / - .-25 st tcrent, prcvided we get it within two or thrce days.
,

.

i

.
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Il MR. AVERY: Yes, I don't know really what to sucigest'

,

1 |
-

2 in that rega-i. .f I could nahe a suggestien, I would think the j
t3, wisest course as far as this case is concerned, is to si= ply :

I..

d proveed on schedule without Catawbs. Ii other words, I think
., ,

5 i t wo t. . . e unfertunate to start holding back this case to see
,

.

16. what will happen to Cc.*.awha.

7: C1!AIRvJd; BE::::ETT: You den't have a desire to hold
:! |,

91 it back. ..
J a

90 MR. AVERY: !!o , sir.
P,

10h CHAIPr/di DE '::LTT: liow about you, do you have a
||

13 desire t.o hold this case back2

I2 i !!R . BRA!D: !!o , sir.
4

E
I3 , C W. ! T9'' '.' l' t. . i".'.* : ct u; .*.r.C,'.? au : uir. au ysu * .n, i

|34 .r,we vill be cd . t:std nr.d we w!!1 h=vc te det<_ r::.ine whether h

15. this vill have an offect on what we are doing, but I uculd suppose [
I, [

16, not, particular1v with the concessica that has heen nado. -

"

'i

17 h The only one reservation I have is that scretx>dy

18 ' night subsequently ccmc in and say we want to intervcne in this
a

19' particular proceeding.
il . |

20 h MR. EIUJ:D- They have aircady, your !!onnr, tre f i.

h
'

|

21.. co-ops have petitiened to intervene in the Catawba pre: ceding. J

:|

22' CEl.IF"JJ? BE :::ETT: I t,ce. But they have net in
[f.

;
l

ji,
u
-

23 ;; this proceeding. d
0 D

24 - !*R . BRA::D : ::o, sir. Si./ I2. % :

C:' J:' '.*d; EE::::.".' : !?c *.f llc.y arc c;cing to Lo Louad ik25 ,. J
o .,

II
i: -

O

N ! fg
c

-
,

,
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l

I by the results of the decision here, I would suppose they
<.;

2', would want to be permitted at least to make a statement here. g

3 "R. Bc7J:D: Yes, your IIcnor. I should say that %

# under the present schedule in Catawba, we have a pleading, a
.!w |5,: response to their notion that is due on the 13th, in which our '
-

" k
6. position would be explained. >

7 I might also say it is my understanding that counsel )
g.

' n
8' fcr the applicants is participating in the drafting of a ?

b
1 A

9 .;. statute change which would acccmplish just the chjective that p
C .

10 applicants seek here without the change in the statute. And it y
!; t
.| u3,

would scen to me that of Congress wants to change the statute, 4
?

I2h why of course the Justice Department will attempt to carry out p
' h

I3 t:.e la . $$

: CI:Al!.'*l,!: 3E!!"1.77 : You ir.ouldn't have any objection $
t M.

.
.

|

f'-h.15 to their changing the statute, I take it, would you?
%$E ,

'

#
116 !!R . UR7J:D : I would recornend against it, but if -- "

g

I ('fd'
II } CllAIF1!M: DE!;!:I:TT: In light of the arount of time L.

PN |I0 that it takes the Department of Justice to secure the necessary |,Id
x

19 discovery?
Pt

i
,

2 ,

20 !!R . ERA::D: Your Honor, we have found -- %
twn, 2,...

2I. C!! AIR"I.'; DE :' E77: And the delay that would necessarily :(p
4 j.t

22! be caused, b
o ?

33 !!R. BRA';D : 1;c found in the bank norger case that iiE
1 N

2' M.cn there is tinc t.ressure on the applicants, thcse cases get Z[....c.

triCd In a hurry. I.7.cn th're 1J no tird prCssure on the g

3 4
: Mr

ips-,

g..

.m
NE15Yb bS5*5$SbNhh: }$55b!$ $[Wk~ [ $ 5 h k $ - $ b$i| 5 j

:

.
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L 1 |! applicants , cases drtg out for many, many years. And that was the.i.

i

2 ! very purpose for which Congress enacted the prelisting review
|

3 i under 105 C.
l
I

4 ', CI!AIIc A:: BE::::EC: In other words, you think it will
(

5 j delay the =atter seriously if we don't go ahead?
3

!| |

6j MR. BRIO!D : Yes, sir.
?

7I CHAIRMAN DE!!?;EC: All right, gentlemen, I think
l
i

8 we have canvassed this thoroughly.
-

1

!: I
o

9 ', MR. AVEPY: Could I note one core thing on the.

l| d
10 | record, Mr. Chairman?

';

II U CHAIRMAN LE!;NEC: Yes.i'
!f

12 j'
h
h

13
t

:im | 3-
c. '

i'
f I

1.>h

'

,

a

h
'_-1,

E'

16 fI $

$a > '17 (I
'

|?
j; r, n

#'

.t'18i *

k
19 I

l j

20 ' Fi
,

?vc s21 p '

e

N
22 ,!

|
236

le

j}
'

!:24:i
o. ten tu. ||

f= -
(*g-

25 q ggf
n
'; >aI

m)$i?;
'

I,

a
.

ww>
'
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!

1] MR. 7.VIRY : h*e have said in a pleading filed wi th t$
3

2h,,theCommission, not with this Board, and I think it is true,
.

,

4
,-

3 that if censolidatien does take place here, there is the ?
f
i4 significent possibility cf delay in the Oconec-McGuire proceed-

5 ]| ing because of problems chat night arise on our behalf of wishirji
'

h 1 +
6 0 further discovery in light of the new issues that might be

i b |7 ja introduced.

L.8' CHAIRMAN 3ENNE'IT: Well, I suppose the new Inter- y!1

|| L.,9;; venors might want some discovery too. ?
4

10 9 MR. INERY: That is possible, that I don't know.
U

11|! But I know how we feel about it. There is the possibility <

,
-

12 that if it is consolidated there would be delay. These [
|

(M13 i D ion 8 *' r e not rim for nem si on, b.i t t o c o him . >r.ind br owhttt k
1.; [i d n=hnr of thcce :::::crs up, | =

I think I c::culJ. ne: e fur th<: IDp#
Q

' 15 ;! record that snar is eur position as expressed in the pleading hh N i

16 ['
J'- have filed with the Conmission opposing consolidation and y

f
17i se regard that has a very real possibility. M

I
y:<:

I might also say that we feel quite strongly that !18 i

,| ~
.:

19 |.j we have not sought in this case any delay whatever, that it has 33
P -

.,

l'
20 J been a very ler.gthy process, it has not been because we have

.t
w

| E%
21 been foot-dragging. Indeed we feel we have donc just the h

6 M22i; opposite, we have been -an,ing a prodigious effort.
N

,

h,
23 ! It does take a long time to try these casas,

H(w
o

;

24 | particularly when ycu get the kind of discovery request that' w
a h,

es. is i; r

525 " uas served on us. Eut the sucgestion irplicit in Mr. Brand's i$

y

||
't

,?'
I||

{t

I

c3 4h ' 41. h: Y'L ?- '

n- ^.k '

Y ' '=
-

|
| .

| -
'
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y2 *

1 com:nents that we fcot-drag, where we wouldn't if we were under
1

2 the gun of non-grandf athered applicat. ion is --
7

3 CilAIIUt'd; BC:: ;ETT: I don't think he said that. I

d think you night get such an implication, but I don't think it

5 was directed toward you, Mr. Avery. I think this 'eas just an

6 observation of what had occurred in another industry. So

7 let's not create any further cause for disturbance among us. p
8 Mr. Vogler? I see you are r:anding up, and I f,

9 wondered if you had anything to say, s
p.

10 MR. VOGLER: We are in receipt of a letter frca the }
II attorney general recommending a hearing in Catawba and it

m
4.,

12 looks like we will have one unless they reverse it. lie also @
n
4

13 J w e ., L Lh L u.det i'te c irew... tor.ces .- cormnl ina ta it. jm .

.

O

N14 .t r . Avery 1:as said w cheuld not. The :,taf f hac 3-
M

15 an ancwor preparkd in this matter and is holding it until we j[*

$10 can see if there is an agreement reached between the Depart =ent y j,

,-
17, and the Applicant. We don't want to go before the Commission hb |~

jem

18~ divided, because it will take longer to get an answer. So
,

19' we are reserving our right to file a recommendation to the E
.Ms.c20 Commission in this matter, and the Commission will decido. W' I,
k it

Ug21* And it will have to be noticed and you will have to give a f |
1

k |22 chance for intervention for Catawba.
|

'

h[|.
'

23 So I urge under the circumstances that we pmceed

24' with Oconce-McGuire, rather than hold it back. h
Q,

,ao-*en. W

! 25 Cl! AIR:IJ: B;':i: ETT: .,11 right. .I-p'
S

| hn
t

k,

l M
ew, i

hh
?f$h.;v .

Iw=m- -- ---om m - % -e.w e \

|
|

.
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1' MR. BOUKNIGl!T : I have nothing of substance to

2 add, but I did want to correct what may be a mistaken impression .

s

3] The Intervonors in this case have moved for consoli-

di dation in this matter. We are participating in the discussions f
~

|51 with Applicant that are proceeding now, but I didn' t want to

6 1 cave the impression that discussions among the Departmcnt of

7 Justice and the Staff and the Applicant alone could resolve |

8 ' this matter.

9h Cl! AIM 1AN BENNETT: But you do not represent the
i

10: Intervenors who would come into Catawba, do you?

II, MR. LOU KNIGliT : The seven citics who are before the
_'

i!

12,. Board in this case have petitioned to intervene in Catawba.
'

edU

I's ' tM r..pt . u nn e- rio otbor pn t e.n t i a l i n L er vc-:.. .r s . I
" _ .'

d

14 Cl;AIEMAN BCNNCTT: Are there other potential $?
,

5 m.

15 t intervonoru?
'

b f '
16 ,, MR. BOUKNIG!!T: Yes, your !!onor, I have seen a ?? ,

!
0

17 ij petition for intervention by certain cooperatives in North
!' !

18 {. Carolina.
'

|i F

19 ;', CIIAIRMAN BENNETT: I sec. Thank you. g
I:

'

20 f. Now I think that subject we have exhausted and we

f
21 vould appreciate it if we receive a report from all of you at

%'

22 the earliest tico you can give us a report, and we will proceed ,
..m

,

23 , an if Catawba did not exist.
i i

24| Now what presently arc outstanding differences, I..-
1 ,., w in ' $$

25 if any, with respect to disecvery? P E2

>
! v.

2

%* 'n
. .

, . ,
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1[ MR. AVERY: !!aybc I should start on that subject, II.
) a ;2i if the Chairman wishes, by giving you a report on where we k

.:

3o stand. ,

^

s

4 CHAIE31AN BE!!NETT: That would be fine.
'

d
!

5: MR. AVERY: On production.
|

1

!:6! I just want to tell you where we are. By a letter
i h

Fj dated today, a letter we will be sending today, we will be
,

d
1 !8,naking available to the other partics apprcxicately an

!q
?.

'

9 additional 2,500 documents, which will take us, you might be
y
6

10 Interested to know, through No. 96,107. ?i

b

11 J With that production, ue will have furnished all <
,.

\ f12 documents responsive to the request with the exception of r
%1
W;83 jue* a f ew lece: rte, atnur f i- : cr cir: decurcnts, which wc E
$9

IJ ca,' b="V +c Charlette, thcy had prcblem: cuch as they werc j!,,
I.

N55I15 illegible, the Xeroxed copy we received was illegibic and
%p?';

16} were sufficiently nonlegibic that if. we Xeroxed it again, &y '
,

17j it would be illegible, or it had a n.issing page, a page 2, (
,

1
' Zn18 ,I but not page 1, probices of that kind whic. we sent back to ?

b'

19 'f Charlotto and asked them to take care of.
!

'.20 ; We sent a nunbcr of those down and cost of them >x:
i. ' I,k

21,.have come back, but there are still about five or ten docunents

22 of that kind.
;

i
23 CIIAIrl'AN BE! ::ETT: I take it unless they are key $,

-

k..
24 docu: ents, Mr. Brand won't have any objection. Of course if

be .m.i~. g25 they cay, of course, we have been intending to violate the
4.

] kb;

1
*

~,

(kF

|

|

|
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1

5 9',5-

.

1 antitrust laws fcr man. yc-a r s , you will please burn this -

) , N =
'

2 document after it has been received, why I think he would be NC-

@$
?R

U3 interested. W
f,h'4 !!R AVERY: I will concede he would be interested

5 in a document like that.

%g6 CIIAINIIJ; BE :';ETT: All right. Ng
^~h?

7 3:a. AVEny: ; hat then is going to co=plete our -

as. - _-
8, production.

} ~ - .9 I think in fairness though I ought to say with

!~ _10 the possible exception cf human error. You know we have handled L.
N

-

-

+
11 hundreds of thousands of pieces of paper and it can happen, -~-

h,,iE
12 it tight ba fr:c ti=c to time there is a possibility that a pQ

: .,

t U
13 ": ur::.- :111 turn ;; 'nith c th:::-ht hid tren handed over, Q.g.

, .

.

j tw43d cut i' ..:n ' t . >>: knc : th. t har h : pened i:: ter other casce, Sh
1Gc .F2.,;,.

15 and I can't exclude that possibility, because when you are 2$sf;
INIk16. dealing with human beings, and great masses of paper, something [Ggfa

i
17 like that can happen.

Nrc
18 , CHAIR::AN BE::';ET'O Let's not leave it for nine

. g%g-
f;

19, months before you turn it up, v. en you find it.
@-K9
m>sh,-20- F.R . AVERY: We are tryinn for a zero defect system @/4--
, . ,
T - -

as somebody said recently. h -
21 -

m: g.

22 Cl!?.!E".7d! BE::';ETT: Then you think substantially
.

Qif|n~p""
>,*];

23 all of your discovery is complete? -

Qi. c
24 R. J.VERY: Yes. kNb..'/L' tW S' M- 4:_Q|Q

'1 Y pt *F23 CHAIR !IC; LE!.:C P: !!oti about the discovery for you? dd$t
*Hs'

r, fl_

h., T:n
. :2 2

p's %
Np

.. ' An; s:m

.
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Ij MR. AVERY: Can I finish on the other, so you will
..

4t
u

2, have a full report? I reported on the documents.

3 By a letter dated yesterday, I don't know whether
I

4 the parties have' received it, it was mailed yesterday, we
|

5 , completed the furnishing of the list of legally privileged

6, documents to the parties. We had been furnishing partial lists

7 and we finished it up by a letter yesterday.

8 There is one item we will be furnishing, I might

9 just mention it. In the course of the file search down there,

10 it appears a file, one file is missing, having to do with an

11 acquisition of Donaldson Air Force Base. They acquired some
'

E

12. facilitics regarding that in the mid '60s, ' 64, or 6 5, and they ?

13, 21_..'s find th: file, tu* -"a" *"i->

i e
14 at th$ t i ?.c .

,1 t

m'

om
15 Section B of the joint request on page 4 asks that [p*'

i

ir16' we inforn them about any documents that were in our possession A
l 3

17- on 12-17-70 and are no longer in our possession. We don't ;
,;

18 , know whether this f alls into this category, because we have
.

19;i D
nade thorough inquiries and we don't know when the thing got "

Ii
20 !. lost. But at some point letween '65 --

Y
'

21 ; C:!AIRMA:1 DE::::ETT: This is an acquisition of a public
e

22 . facility, so there must be a file on the other side, in the p
,I e

23 : government somewhere, must there not?
4 6

24 , y

) *.po,a,...i= ,
MR. AVERY: I don't knew whether there would be or rHi

4
25 ' not. But I am sure there would be itornal documents docune: ts

J A
a y:
l t

v.
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1 that wouldn' t be in any public file.
,

.,

.! E
2 I don't nean to =ake too much of it, I just want

3 to give the Board a full report, we don't want to hold anything

4 back. .

F.
5 lie found out this file was apparently missing. I y

I''

6, don't think we are technically required to repor*. anything about L
* r

7 ' it because Section B of the request only asked us to report
n
hf

8, where it was in our possessica on or after December 17, 1973,

9 and no longer is. We don't know whether it was or not.

i
10 In an attempt to be as cc.?plete as we can, we ;

i

11 are going to send them a letter, which we haven' t gotten around

12 to sending, telling them essentially what I just laid out

if+.

13. Lufm nu , that it appeuta tr.ac at s om.. p m ..t b..a +~ wa
,

:; N

l'. :!cn ' t k r...w s h.? n ..r in : w et w!.e i:4d it, er uhat nappen:c, Just. -

Ik0

- 15 , when they were going through tr.e acquisition files, they said, ?;;

I16 gee, we acquired this frem Donaldson, but we can' t find the

17 papers having to do with it. So ,somehow they disappeared and *
r

b h,

18 ! we haven' t been able to find them despite a thorough search. I jh
i d- |

19 !. So essentially what I am telling you is we have |
C w

20 5: completed discovery, the production after a very =assive 2
|

21 !' c! fort requiring a tremendous a..ount of overtime, heaa.y expense, h

22, large staff and as I say prodced 96,0GC documents ant to our
ti

23 great relief, the jcb essentially is dene.
E ?,

24i; CirAIiCA.; bE::::ITI'r: ::ow what about the discovery L
'

.w. s i-. : 7,

25' that you are expecting? (27
!| UE

v5..
ft E
'. 7
o

(
' - ' q ,.. .

,
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1 I MR. AVERY: Mrs. Golden is . y expert on that.r y
ptr ,,

2 Mayce I will ask her to talk to you about that.
s

|

3|
-

a

ftMRS. COI.DI'*;: I am surc the Intervenors would hg 4|wanttotalktothistoo. =CBut our ini cial review of their s
5

responses indicato that in the case of each of the sevenI

6) Intcevonors, ;

there are responses which have not been made,
,

7. or which appear to be inecmplete.
.

The Board had previously indicated the desire on our k.8-
,g

9, part to get c

1 together informally and try to work these out.
~

10 , It is my understanding that the earlier =otions we have made ,

($$
i W

11
to ccmpel are in a holding pattern, as it were. Q'

12
' compared the recent submissions by the $$Wo nave not

y$;13 Interm nors vitS tnP a merienr. * t ..a . :.nly trica (o go d
y

)
,

14 ' Wuthrcuan quickly, that .ro could t..11so
ya , .,1w.t :ur geners;. !g'j

15 feeling is. And our feeling is that there is more to come.
ka16 pgCilAIPEN BE *:!",.*T:

It seens to me there is a void 65
17

in our deciding a : notion that was made some montns before if b |

18 it has been subscquent to that time.
*

19 ?i
MRS. COLDE::: We agree. So I presume you want us

,

t ig20
to follou an informal procedure if we can worm it out among W

h
21,, ourselves.

;
p

22: CHAIP :AN Bri:::E*T: When compl.:ted, ycur informal k,
23

procedure, cnd you have reached a deadline, make your motion and I
24 we will decido it. Bu t- it seems to :e, as

@74I have told you IAunnm, e e
(

% 25
guess scycral times, and I would in private, hh'g69 \ except I am not 2f

(p%=
!.;
n
i 9;*

sa
. J. N
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1 permitted to do sc Locause I feel very strongly about i t, if

h 2i you people can ac.re. on what you really want,_ we can cut down P0: A
3]the extent of de discovery a tremendous a= cunt. So I suggest @p.ig d

4i that that be donc. k_ j

'!
NJ- t

.

55'] Mas color::: We have no quarrel with that.
'

;

6 :|| C5!!.IICIA!!. DE:::!LTT: liow soon are we going to be at the [
w

'|.

f7: point where either you are satisfied with what the responses,

9 y
M8 are, or you are going to make a motion, which we have to K

9[1
t

decide? (
( hy

10 .;'
, MRS. GOLDEN: pK

il
I would say we would be able by r"

.

b_ !

11fAugust 20 to submit a list to the Intervenors completelv kd k-12 ..,!. outlining the things we feel were not responsive or inco.plete @c..1

.1 s.,

I 3 ', a f
26that t hr'rt n f ta.T thcy Vould need e..v.e ti.- So sJ r, rw * 3b*
g&i ..

' 4 h 1 11. ;. , e: cvu lsi the: :g re t , and try to woric it out. Tr.c c1=c y
;%w

( X;f15 0 fra e after that, I don't know.
MsN

16 {KCllAIRMIS bE::!!CTT: It would seem to me if you
.

17 || could sit down and ta'k with them and work these u
things out, ,

y% |9
C18 have them make a suggestion to you that there is nothing in hbi

19/ this, or that we have gone over this before, ?g
and there is FW

N ?k20) just nothing we can get out of this particular lemon, the juice (Y
i

21 is all-go, it might be desirabic.
0

g 22 , MR. STCNER : Judge Bennett -- g&
0

L%-23i' CilAIPJtAN BC::::ETT. Let's make sure that Mrs. Golden ha
1,

p/t-
g

P 74 1 has shot her ball. Hr.vc you finished? 33
.

:

]e- N .3
ger) 25 [ :!RS. GOLDEN: les. I don' t think ..e have cny AI
:gx

h. M1m
. 41$ IVX |

'

l'eQ _ 1

|
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9 f
G 1, dispute in the catter of proceeding.

'

$h 2 Cl!AIn Ud2 LE! ::ETT: You don't want to say anything hd
a

3 further with respect to this? [
d: !!RS. GOLDE:i: ::o , but I think perhaps the Inter-,

e-5 venors may want to report their side and to describe what

!6 they feel the situation is.

e7

$w
ClfAIRMIJJ LE:: 3ETT: All right. I wanted to make

W8 sure you had a chance to complete your statc=cnt. All right. T
9 MR. STOVER: It wasn't my intention to interrupt, [*

k10 Judge. I think the procedure that you have suggested is onc ?-
?

II we should follow. The motions to compel additional discovery }.

R
12 ' filed against a few of the cities were filed late winter, I [

F '

} * * * ' t : . r.' , 1nh . .:c c~.b r. : oc aanuas y, .< .~a . . ! < r ~ , n- t ; =. r *: v:c hc:n I"

I4- f a i .. l y mbucantial productions since tnen. And I would only w?
i

; !
.: % |

15 suggest that if the Applicant proposes to preparc a forr'al
.

g
16 list of minuing ite=s or items that they fecl are incocplete f |

.,

y_

17 cr unrcsponsive by somo Octe certain, that we have informal y
'

l18 .tetings before that time, so that if there are things that |
c. ,

19 we know we do not have and the Applicant does not kncw we do
[e20 i not have -- .?

.

t:
21 MR. TUDRIDY: You mean before August 207

7
I22 MR. STC".'E R : Yes. GD .i
L?

23 I
h |

Defore this list is prepared and served on us, so,

to

> >* i
e

*

24 we fcc1 we have to reply to every iten, and the lioard feels 09
ej

.ga ._,.... .- ,s
|

,

23 ; .-hs, it has te imeire inte cvery 1:2: , wc cmn gcrhags.

I.
'

,.
$

-

.,

_ 7_

|
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g

{ clininate items from that list if the Applicant is satisfice on -

1

'

2 an informal basie. that the piece of paper doesn't exist or Q
r..

/t3 they have the information. $
b h

4- M RS . GOLDE:i: I am afraid you misunderstood me. S)
l N5 :<y intention was to give you that list as the initiation of 0

c

S-6 our informal discussion. fj.
y

7 MR. TUBRIDY: I thought you mentioned August 20. pre
$8 MRS. GOLDE:2: Yes. I will give him a complete N

9, list of what we feel is not responsivo.
10 MR. TUBRIDY: Couldn't you be supplying an ongoing [.

iI'
.

, list. I

12 .' ksMRS. GOLDEN: 1.*e could attempt that, taking one g
g .. . m i3 m rv=.e a t = u m.c . ^

ea*

g
a
YY
:;3c

15 5m'

16 Db
i

'
Y

,, p-

r
18

..

IM: a,,

*

e20 a
. 92;

;

21 .
a -

..

a

''

23 FEL

G)'

) M24 .

y
.pO

. e, ,

,Q
s.

25
s;,

.-
i

.

I

_

, #.

|
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lj MR. STOVER: What I am doing is offering to help h;
,

2 you make up a list. ["
d =.@3! MRS. GOLDEN: I would like to hear from yca whac - <

O 3 # |4i your feeling is as far as the Intervenors' mmpliance. I Li I

d
$$ )si don't think you have reported to the Board. {I

l 0- |6 MR. STOVER: Well, subject to the disagreements tp
b7; .st apparently do exist in some casos, whether about 4

'.I
|8] responsiveness or completeness, and possible lack of
]

4 -
-

193 information about the existence of certain items, which is '

i
10 always a problen, especially with como of the r,= aller

11 systems, we think we are substantially complete. i

12 Cl! AIR 2iAN DENNETT: Now Mrs. Golden doesn't think
e, ,

(2) n' se. 65 !
:y ,

:n '

14, MRS. GOLDEN: Well, I uould like to know what ;] ,

1
,

15 "substantially" ccans. Dces he nean he is complete as far

16 ., as the Intervonors havu informed him of the fact, or what' |

|17 ' Cl! AIRMAN DENNETT: Is that all Intervenors? l
1

18 MR. STOVER: This is the seven, yes.
i

19 , Cl! AIR".AN BENNETT: I r.*can the others are out,,
S

20 )! as I understand it.
!i

21U MR. STOVER: Yes.
!!

() 22[ MR. PAR?tAKIDES: Excuse cc. When was the las*,

,

23 g productica of documents by the Intervenors?
t.

24 U MR. STOVER: I would have to sort through the i - --

sv ....s % .
_

25. file harc. I could tell you in a coment. ,)
!

-es-

_

_

V
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1! MR. FAMIAKIDES : It has been a ecupic of months,

I
'

*
2|

hasn't it' W
,

f3j !!R. STCVER: It has been at least a renth, I ;

4 think, fir. Farrakades. I have a file here of all m. the w
J.

Si materials that we have submitted. A

6; MR. FARMAKIDES: What I an driving at is I thought ( j

|
J

7' the procedure suggested now by Mrs. Gciden and we all agreed { |
7 ,

'

1

8 with, that that was the procedure we already agreed to in

9' the past and I thought this had been going on. All of a. J
,

t

10 ') sudden I understand a new list will be drafted by August 20, ;,
4 u

i
list there will be further infornal f11,l, and pursuant to that

h 7

12;l convernation between the parties, which to ne, speaking as h
| M

13 .; one member only, I trankly am asteunded. I thcught this 7
fOn.;

14 |, had been going on n0w for some Lice, fg
V

?|:k<*

15 !! IIR . STOVER: It went en for sec:e tino late last N!!!3%
il y

16 year, I think. hfg
i 4 '

17 p !!RS. GOLDCi: Frankl'y, it went c*. until we got [j' e
W

a (i

18 ]s
the docur.ents to go through in order to eake cur own produc- g

@:W19 ,' tion. And there was really not enough hours and hands ta do
&

20 cverything at the sare time. We have atte pted to keep f1
r

21 pace with the production of Interveners, but have not been GF
.Y

u

22 || able to do so. [[
Cl!AIFJ:AN BENNETT: New you are in a position to23 |

L,,'y-| j
~ " '*!j do it right new. fyh

24

:

25 y MRS. GDLDEN: That is right. (g
0 N
n m.

.f *

M mmesammc - ~
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|
I94!1

3 i

|

1{ Cl!AIIctTJ: BE::NETT: And you say you have to look g
bj

2 ,. at these things to see whether or not there is anything {
d F

3 ti we think is absent. Is that right? QF
a

4d MRS. GOLOEN: That is right. Mr. Bennett, <
q

5 !j I believe we have specified to the Board in our own report (

0
6 pi exactly what we feel we have not come through with yet, and

l %
7j I would still like to ask Mr. Stover what he means by

,,

d e
83 " substantial completion." |-

La i
i @

9 CHAIR.''XI BENNEM: Yes. What haven't you gotten
p -

10 '| through or don't you know?
!

11 ;' MR. STO'.'ER : Well, 7. would say that the gaps, .

,

..
i.

12: if there are any gaps, are of the kind that Mrs. Golden g |

|
- x

u' ...cu tiv..ud c.c lie r , t !.a t. i. things ti.at. are appore..tly M |

}}
14, incomplete, may be incomplete because the city doesn't have Mr

;. 5;
i rt

15 ,' the documents, or the files don't go back or something has yr
e

16 been lost years in the past, or. things which are perhaps ga j

b
17 cither admittedly not clearly responsive or ambiguous, g.

18 '. something of that nature. That is to say I think that ;
::

19$ responses have been furnished to every question on the 81-item h
( C

h70 request by each of the seven cities. Now whether the
I! y |

l

21 responsen are in every case clear to the Applicants and [
, ,,_ l

22 h|sufficiently comprehensive for the Applicant to nake use of ?r ;

k %then is something that I guess Mrs. Golden will have to h
23 p| @|

24!f discuss. h
.x .m. ,< : e;,

25 i CHAIR"AN BENNEIT: Is there any way we can push up , 3:

h |N
' u,

hi,,.'

~
,

, * , . \
,. f .
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i

i the period of tice?

2 MRS. COLDEN: I very reluctantly will have to say
I

3 no. f

$Cl!Allh'AN DENNETT: All right. Mrs. Golden says4

5| she can'*. do it until the 20th. So that being what

6 she says, I don't see how we can do any better than that. i

|'
7 So by the 20th, we will have a complete statement, and

8 we will give you a week to respond.
1 -'

I9 MR. STOVER: Ey " respond," Judge Bennett, do '

10 , you mean to disagree or to produce --

d i

11 |t CIIAIR*1AN BENNE?r: Either produce more documents Q
'l e

12 or say there aren't any. @
h B.

!
[', k;3 [ |in. ETO'.'ER . YO , cir.

*

i

14 !!RS . GOLDEN: Just for the record, Mr. Dennett, '

p

j; .
3T

15 I checked my tally sheet and I believe that there are some

16 || items to which no response has been made at all. $ I

|| $-

17 ||
CilAIRMAN BD;NETT: Well, there may be no informa-

!!
"

18 ;; tion. i.

k19 ||j MRS. GOLDEN: But that is an answer. But that g
|

20 answer has not been provided either. |

.$.
'

I.

21 Cl! AIRMAN BENNETT: I see.

I n

22 |ii MR. TUBRIDY: Do you have to wait until August 20 g |

to tell him that?23 | 5

bi
24; 21RS. GOLDEN: Not that aspect of it, no. jg

:et sw. |, 2

25' 21R. TUDRIDT: Tell him now. ft
N kva

,

L o

. s.g .. m m . . . .m . , , ; . g. .,.,,,g_ ,

. . . . a ,.7. . .,.w......~..; - .
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|
1 MRS. GOLDEN: We will attempt to take one Inter- {;

@
2 venor at a time and send him the list as soon as it is ready f

3 before August 20, if possible, and by August he would nave a p
4| full list of all seven. I'

'

5, MR. STOVER: If Mrs. Golden has a tally sheet

6[ showing just "yes" or "no" for each question for each ' "

|
11

7{ Intervenor, I wonder if you could supply that? .h
"

,

j t 1

P! !!RS. GOLDEN: I will be glad to provide the
|i

,

9| information that we picked up from your own reports.
i

n

10y Cl! ail 01AN BEMMETT: All right. Then by the 20th
d

11E we will have a definitive list as to what, if any, appear
i. ,

ii N12, to be the deficiencies and by the 27th we will have a .pn
,- 4.,

la ' response, and tnen so=c time early in Septenber we will have f[[(.;. )
Ai |,

- a Ir.otion -- 76
14 {t r ,we

i.

15 (Board conferring.) -

u .-
16 MR. BOUKNIGilT: Judge Bennett, you were speaking

i

d $
17'. of a seven-d.ay period. I don't think that is possible. {

|' T1 l

IB ' We hr.ve seven difforent city administrations, and 91 ques- ..i
'

|| F
'

19 ] tions --
de

20 h|
i M

CIIAIF21Mi BENNETT: But you are going to get this {$'

El
21 i stuff, as I understand, picccccal today and the end of it Ef;

22 !j I
' will be by the 20th. '

!
. r,

\

23| Is that correct? Q
,

l

y
24 j! MRS. GOLDE::: tre will attempt to get it to them %'

<ua.m. w ; ' r:<
''

'|
25;' picccmeal.

/ j

S )
| 6

gg . . . . . . _ , -. , m . . . . .s . .. . . , _ . _. . . . . _

l
.
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1 ! CllAIRMA!; DEN::ETT: Mrs. Golden, you represent
1

2j the Applicant; the Applicant, I assume, wants to get through
i a

3 this thing au rapidly as possible. The last time they ), u
4 produced docu.~.ents for you was several =onths ago, wasn't it? -

L
,

5: MRS. GOLDEN: About a month ago.

6 j!! CilAIICIAN BE :::ETT: And so --
hi

|t

7; MRS. GOLDEN: 1:e can certainly get them the list [
t.

8[ of ite: s to which we feel absolutely no response has been if
&
4

9; made. $
?

10 I cl! AIR *:AN DE::::ETT: You can get then that tomorrow, e
'l [

1 1 ,'' I take it?
(

i kf12 MRS. COLDEN: Yes. That is no problem. Ile p
'

U.'
;3 do have a moru .erives pivulma wius i. tying to do this $il.mN I

[4
la thoroughly a: d carefully and I don't think ycu would want a |

.

); job that is too quick that will miss scrething and h' ,W '

16. deprive either one of us of the opportunitics to consider it. 7'
%

17 (Board conferring.) 7
(f ' ~13 Cl! AIR'GN BENNETT: All right. Now can we have a
et

-

19 final date which everybody agrees they will nake all of the h
.I ?,

20];.rotionstheyaregoingtomakewithrespecttothisdiscovery? h
#

gi. Because we frankly think it has -- y
y

22 MRS. GOLDEN: If you prefer, we can come in on i'i
i k

the 20th with a motion to compel. But I don't think that $
23;I 2

'

24 ! will help cither one of us. I =can they *. rill need some Q.
a,,,,,,,... c; a

23 time af ter t. hey get the list to check with their clients. M:p.a

l'

X'
UM

e .. .- . .. .- . , . . , , ,
.. . . . . e
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r
g I don't feel the extra few days would natter.

A
WA2 CIIAIR:!/dl BE::::ETT: b'c would prefer to have you, $
?!3 as I have mentioned to you many times, for a very practical
E7----

| 94 reason, agree to it because we could mcke the most crudito h-
Ail!k.5| decision in the world which will be completely impractical.
y* ;__|

6 ,I' So I would much prefer to have a practical solution agreed kEt

hDL7, to by you and I think the members of the Board would, but h
h

8| wa are disturbed that we won't try this case until some time
@b9,| in the next century and energy, in the meantime, is shor-t (-g

11
and we don't want 0

10|l
to have a beef shortaga in the electrical -

_

11 |! industry. _

Q(.y_[
12 !!RS . GOLDEN: Port.unately Oconce is still working fyf

p's13 all Alght., iir. t:acer nasn't stopped its production yet. f 'j
"y ?*

3 .g CllAIIC-Idi ED:NETT: b' hen can we finish it, Mr. j
,1

'
.,

15 j, Stover? I know there are problems in going to see seven
.

g'

C'16 ;; different citics. I realize that. But they have had it for a
p ~,.,

175 real long time, and undoubtedly there are some holes in it, W
be18, and if you can get an explana. tion and get it to Mrs. Golden,

.i
I

i rw-19 ,. say now we just can't tell you about this, nobody knows about
%g;.g

20;,I it. That is it. And she is going to have to present that bjf?-
f g

N@21 j to the Board as all she can got, that is it, too. Or maybe

she will have to send out and make a separate survey and22 |'

IM!! determine this, get an engineer to go out there and work up pikM[
23

h-28h> whatever story she fccis is necessary to fill in the gap E$trepm W ;, ay
25: which exists here. I den't know. v.7 _

En[g
.

-

_

,

i>-

.

|
|

!
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I !! MR. STOV5:R: I just have one more suggestion to G
!| I
b r,

2 | nake on this August 20-August 27 schedule, which I think in
| Di

'n3; the rain is doable. There may be simply physical communica-
,

4 ,y|
tion problems where we think we do have a document that we f)

x ,

5 chould have aupplied and d'idn't. I am not saying that this | ,

..

6 is t.hc case, but it might turn out to be the case. If ( I
r* |,

7 we receive the list on the 20tn, we might be able to find out u

t
by the 27th where the document is, that it exists and where it f l

8 ;',
|

9] is, but we might not physically be alle to get it to Mrs.
s.

10 :' Colden by the 27th.

11.. MRS. GOLDEN: That is perfectly acceptable with us. i

5
12; !!R. STOVER: If wo inform you we have it and we wil] @.

y'iQ| .

12 -neply it b, the 17th, that usuid L. c.11 right.7

i.R,ge .t MRS. GOLD.5N : Of course..

P.

15 Cl! AIR *4AN BC::' ETT: Dacs that satisfy you? Ki
E4D:

16 MR. BOUKNIGHT: Judge Bennett, I foresce a

c17 ' problem. I couldn't agrec more with your suggestion a whfle y;4

( |
18 ago that we talk more informally. That is what Mr. Stover j.,

|

Q9.u1k19 , suggested a while ago before August 20. I foresec us getting L

%gy'|

20 | a list of 91 questions with a statement of deficiency for
I $7

21 cach of those 91, so on down the line, and we would nuch

22I prefer to have the Applicant sit down with us and tell us [
I' $;

"'
23 what it is they want from Shelby that they don't already have.

b[.f,[
-

2.; We can see a really difficult situation arising.
gwm in

25 ::ow in respon.se to the 91 questions -- m
:Mx,
m.

,'
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Ih Cit \IIS'/Js BEN:*ETT: llev about having somebody from -

(I . 7f2.j Shelby come up and ta.?k with Mrs. Golden, with you and Mrs.
3 t-

3" Golden, and aatually sit down and determine exact.ly what
I!

,_

R
4 i t. is? Then in the next two days co=c up with scmebody

3 4-
5:, from another city and do it.

', 7:' MR. BO*JK::IGHT: Judge Bennett, if we can do that W
i G

7 |. in !* orth Carolina, we are all for it. It would be a little h
; Yr-8 ( dif ficult on us to bring the cities up one at a tice. ??-

.; f.. m9 ,; Cl! AIRMAN BENNETT: I think you will find North :ry
'., .

: :
10 6 Carolina at this time sf year is cuch core satisfactory #

gt
11. than Washington. QE

v.io
tn. w-i

12 I MRS. COLDEN: If we can work out such a procedure, jk
* h-.
::

53' I thi.h th t might bc satistactary. I sec f rar.kly little hYj
14 paint in proceeding, though, .fithout having sute-itted a list ipg,

a
@15 to them. I don't think that is going to get us anywhere. g.g

'

NM16. Uc have had similar =cetings before and what happens is even :ciW
h

17, if the person from the city is there, they don't know, Q
ijh

18 they have to say, "Well, now what is your list?" And we g?-,

r
n.

19{ go down item by item, they write it down and say, "Well,
,

:

20 y' u
we have to go back and look, we don't really know for sure,' f.g

w
,.

21 ['; W
and they don't know for sure.

( 1;"
22 !; CHAllt!N BENNETT: But you are going to have to [

!>\ ./
23 take it city by city, anyhow. h?.en you get there, a city,

w

24 j' can't you talk with them? t,I
e. ,x . exr

. :!YdN25L MRS. COLDC::: Of course. ? %g.+
'. $$E

hi

l

..

%
g3

I

I
1
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1 Cl!AI P;'A 13E:::JETT: Wouldn't that be a surprisingly

2" sinple thing? v
!!

3F MR. BOUKNIGIIT: That would be fine, if you want
'
.

4; to submit the list first and then talk with us.
! '

5; Frankly, Judge Eennett, these cities have

6 y emptied their files and sent them up here on these things,
..

7h and at this point no city has withheld anything, it is a 2
f
1

8 mat *.or of finding it. And it is really a practical matter
]

'

9] rather than a problem of noncompliance at this point.
Il
4

10 MR. PARMAKIDES: Did you say, sir, all of the q.
.

7-
Il d fi es are up here? |r Ih

|

12 MR. BOUENIG!!T: Not all. I don't mean that f
15 l i tera lly, but tne financial racerd end the studics of I''

M cost and :nc rever.uc rigures and du un have all simply [#
av

15, been emptied out f or these years, brought up to Washington, O

16 indexed by Mr. Stover, and then presented to the Applicant. y'

3
17 And these cities, of course, don't have the large administra- [

IC tion and don't have the crganization of files in different

A
19 places and by dif ferent arcas as Duke does, and each of them E

!

20] has done their best to corply.
4F

21 J $
So at this point, it is a practical problem. It

|| ,9~
+

22,l is not that Shelby won't respond to No. 71, or it is (
i 8

23 [ providing only part of what it has, it is core of a problem ff.. >

of Mrs. Golden and nycolf and a gentlenan from Shelby sitting [#24
' e-es.*e.v s., , ::,

{25: down in a room and her sayina, "I can't do a study on such I'

$* '
,

-

*

*

a;,

.

._

|
|
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E's
I such unless I have some figures on this." And then that =an

I a(s---
2 !; scratching his head and saying, "lic11, maybe ve can fina Mi US3h those figures from such and such a source." That is the Q_

d hb4q problem we have now.
'i

!!r5} Cl!AIIU4AN BENNETT: I would think that would he a Lf-

av
6 ,3,more practical way. FA; g"

Q7l Do you agree?
y 'y;

y
8 MRS. GOLDEN: Yes I still think the list should b

:' ;;r*
et _9:; be submitted and we will need until August 20.

!'

10J Cl! AIR?!AN BENNETT: You are going to have to submit
9

_

*

11 the list piece = cal, right? --
n

!

12 HRS. GOLDEN: Right. 7,
76m!3 C!L'.I."Ji.'.!! OE;;;;ETT: Yee sau' L du li. oil at once. FN
t ?'
p$%14, !*RS . COLDEN: For each Inter.*enor, we will do j '

gy"

15' it all a- once. k$i, ng
:

16- Cl! AIRMAN BENNETT: As soon as you finish with one M(f?.m..

17' Intervenor, can't you send him 'the list and say a couple of k.v
l4*4

iV-gdi.18 days from now I will be glad to talk with you on this? Give
1

E; w;L
b

V19I him a chance to read it, and then go down and talk with hi:s fifd j%20 $ and see if you then can't reach a practical solution, and hF,
6%,u.-

21 let's see if we can't get that donc prior to August 20, Qso
i. g-

22[ that you have completed it by August 20. y,,g-|

t,
i m9

M25. GOLDEN: By completion, do you mean havir.g f''edy-23 [,
(
d .c3

$fT24. interviewed at the seven cities? ;*%

[h%cem we.
25' CliAIPJ1M; BENNET'P: Yes, M

XC.

/ o
ad

*e

h =%

^

- -
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1 MRS. COLCEN: I c.m sorry, we just can't. There
,

h ?! is no*. cnough t ii. c t.o do that, ff
I

if3 3::
> .g . .

5 |4
!

6:!'s;
70

!!
.

8I f
|| '

9 ,' '
~

11
|

'* \\,,
.

II g

||
12 .| @

:: ++

) 13 $

14. 1-
, ve,

b15
i

16 |;' &
C-

!I

17 ] )
18 , -

3.,

19

420 ', li
!!

2i l- -

II
-

,

p 22 ; -

23 f fk
i 2d !$g'.. o,c w

25' r-
i; If
..

t

|'
P

_

,-
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[s 1j F
! CliAI P0:7C3 BE~ . . cT : llow soon can you do it?
3

!i
! 2; lihC . GOLDE!i: 1_ 1 can junp ahead a little bit to

3'your next iten, vr- :ght want to defer focusing on this ;
.

) P ' y
d' August.20 date until the whole contents of the schedule is L

'i

5,' considered because I think some of the fears you are expressing
;

6 will eithcr be exacerbated or assuaged by the whole discussion
<t g

7 of schedule. f:
E
k

8 C11AIRMA!; DE!!';ET": But my difficulty is you have g

I9 to add one, two, three and four and we have to find out what p

E
10' has yet to be done before we can go into the next step, it seems [.

'
E

11, to ne. |

h I
12 5 So while we have got this step swinging in the h

[-
t-

g 13 br~:c, we ara W ' ' n ? tc 1 e -M '' * < O*' m ' c'i a da 2 '.thi::n |

yvinj ~ o be he;:cibily a rinal one because we have suggested14, .s
.

.I

15 dates and so forth, and we just don't know where we are at yet .
1 r

. -

16 anil as long as we have anything up in the air, we are not going I
i: s
,a -

17 || to be able to fix a date when everybcdy can say we are going ,

b !
18 J to nark this on our calendar and this is going to be it, because

$*. I

19. that is what we are trying to do today, r.ake this solid, so s

b I
20 i' that nobody is going to try to change it.

21 j * MR. AVERY: Could I pick up on Mrs. Golden's ideas -

t'
"

"N 22 in that regard? I think the kinds of probles you are talking
(s) (

23 about now really requires us to get into the whole scheduling

|hs 24 netter. 1 think you ought to hear what tr stics have been '

-
*T hperse t IM.

\s / 2r talking about in that regard before you str.rt ucrrying cbcut
h

0,
I

e

_ _ =

.
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:2 1.

j this particula r step.
.

g ' ', .
1

'

,
<~ . ..

(}
. *

, , s !

h 2' Cli AI F.''A! BE': :In: I an worried abo t this '

3 particular step because this is the one that has been giving

5 us considerable-trouble. I mean this is one where we actually

!

5 had to say to ccmc of the interver. ors that you either put up

6 or chut up.

7 MR. AVERY: :!y point is I think, Mr. Chairman, the

8 procc3ure that has been suggested seems to be the cost sensible

9' one; that is, to get the list together, sit dotin and talk, try

10. to work it out and then come to the Board.

it. To worry about whether it will be August 20 or

12 another date, in the overall context of the scheduling of the

g ;. ' cine. ! thi nk when we cet into t . Sch del' r.7 yr. 2 'il have.

1

i,.iles Is... e.o:k to Ct cide wht ::.ur in thould be cone oyj f, ..

15 August 20 or rene other date ;
1

Cl 's!N: Br.:Lm I!w lcng will it take ycu to dou16 ,

j7; this?
'!

18 j MRS. GOLDE :: I think totween travel and averything
p

19'| clse you would have to = pend at least seven vorking days with
1: ,

20 f then, if that is the procedure va are going to follov. Perhaps

21 we could finish it up by the end cf the month, tic don't knov
|I

h 22 what their cchedules arc. Sonch:dy night have a ecrplication

23 doen there. That is scncthing ca: of cur control.
I

hN 21 CIL'.IE :A:; LI :' ETT: Cc.r. you get these pea .1; toguther
r ;

%

{s / ewers. m ' Wi th IITS - CC1503 in " "C3SCO3 hic tiEC?
25 ;).

ii
:1

l'
i
i

~~ - - . . . . . . . . . ~ ,..-

.
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l :R. BOUK;:IGl!T: Judge 3enr.ett, we will c ke every

h 2 cffort. We will do everyth:.ng we can to accoe.odate Mrs. Golden. k
P

'l Of course, there are conflicts f rc= tire to tir a , just as I ar. 1"7 .

i-

k- '

4 sure che has. But don't think it vill be difficult. I think
w

75
5 if firs. Golden wants to block off a nu. >er of days to be in t'j

Uw6 :.arth Carolina and q=ve us a little ::c in which to juggle j-
c_

7 ar.or.g those days , I think we could do it, yes, sir. He will i

%-8 sure try. ifn
9 M... B RI.::D : May I be heard on this point, your -

4

10 lionor?

II Cl! AIR'4A! B:::: NET *:': Yes.
.

12 MR. DRA!D: The partics s Met a good deal of time
|P IJ 5 neen: c' her~rriv; 3ut a n~2 --'cdu - t ' - t. .u a....,' . . c.1 1." I

._

'

.
. c

V
s14. all n:rtica. Thc ra.rLie= Lvh. 1:s to consideration not only this

* 15 piece of discover */ but all pieces of discovery and all problems. '

|
!

16 I jut.t think it is an ceincntly consinic suggestion for the -

f 17 Daord at this time to entert.. sin a nee schedule agreed on by all
18 partics.

19 CHAIRMA: B".!;;:ET': : 1.11 right. '

20 , MR. BRA::D: I feel I had to co:r.a to :'rs. Golden's
i
L defense, eve 2 though she needs no defer.sc. Dat I think it is21
,

< 22 a good suggestion.

23 !!R . TUf3 nIDY : Uc are not on the defensive. ,

D.,_,,,.24 criaIre:^:: at::::c ~: :r. s=e=e. it vom s>=ttemen hevc -

,-

b 25 nutually carced, c.11 of you, en a panicelar r.-Mdule, and thic
o
<-

h

b
-
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Il
!!
1

1, see.c reaccar.alc to all of yeu. you have r.uch more acquaintance y |
(i '

.a

'l L'

2' with what gour problens are than we have. All we are trying to i.
t- '

L 1

3 do is to neve this as rapidly as we can and we feel se=cwhat [.
s
f ft

4 frustratcd at this point becauce it hes been over a year in )
.

0; \
'l5' borning. '

,
L

6" Let's hear your overall schedule. (
s'

7 ;' MR. B PJ.::D: Uo have it printed, your Honor. .h
f, y, {

a- Mr. Avery has kindly reproduced the cchedule. |
|

'' s.

9 MR. AV:'RY : Mr. Brand, or I called him actually ca

10 sc=cthir.g else, and he brought up the subject of scheduling,
h,

o

11 ;; and suggestrd a schedule and we worked out a couple of aspects M
-

.i .

>W
12' of it, and after the discussio: he asked if I could get it y

. ,m
I w

' S ;, Ls . s d t. . .i . L.c Ce.rtd 4i.id for ih !.<.rtlea to urecer.t. t.oday. $u
, .u :

{| k
3 t 1..e t.: e i t:. . . r is dintu 31,,.n e 37;f: .1 " . I?,: - r.a f.r.2 -; _ '. . n,

..

,

*Q(@T,;
,
a

15 ', had yestorday.
p J?;C
p M

16 . (Document handed to the noard.) F.?. :L
c3*s

m:tf.

17 CHAIR.VA'4 DEN::ETT: Now, is this the best you P a. w.TG .p r
'I w.x hv

18 gentler.en can do? $$ '
I D3*g

.eyd1c
E19 ', .v.R . B RA'!D : Yes, your Honor.
DW

l 6 7
20 }, CH AI R".A:: BC::!:ETT: Ladies and genticcen. p-

h VC.
21.b - 2 *R . B RI.' D : We have considered any number of kY '

.i se
ir

i. . /p''
22: aspects. Cau i:q:crtant one in I think my cycuighc. It got ;f

., ,m;

23 | co a week ago that I just could not keep nf eyes open. They Mgs .-
r.-j

w
h: .,

24 kept blinking in looking at these documents. I have been fy r
.rcM:q

y

nt H ;; 4:
25: tr.rcugh 65,000 pagec of the a. I have 30,000 vet to co. I can 2

- 7n,

$

h '[d[Ei-

I g
.

'
,

t=me:a mumm-r 2.%w-am..wgm m m m,m a

.
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,.
5000 a veck without losing =/ cyesight.

19| do about.|
'

7j This is one of the many censiderations we took into
a -

-

d
3 account in setting a schedule.

4! 1:e believe the schedule is a reasonable schedule. k
is predicated on cur getting all discovery no later than5L It i

| .

6; ten days from today, and I was assured yesterday by counsel ,

??'
,,

7 ,l that there are only 2003 pages rer.aining that we can accc==odate.i

q P
I

8j Within this --
4,

0

9f MR. AVERY: Those, Mr. Brand , if I might inter 2 upt,
i

10 those are the 2000 t'.at are furnished as of today. So the-

11 only thing outstanding now are those five or ten matters.
?

12{i CEIAIIO!A!! BE:0:ETT: The only thing outstanding is f(.
'

, ,;

I jyt

lil tac ratter c: the ncticns.
I -

I '' p hE k*n. A*1073* : Yew. Er.euul for the ones A atentionou
" ^

,

li
they are looking fcr in Charlotte. fjlig

15 f| P -
, ..

b
MR. BRTCD: There cay be a few rore notions. For lf,g

16 || W f

17! exampic, it is quite possible we vill want to see soco of the ph . f\

si -

I P C.Y , -

d
18 decunents that they claim are unce. attorney-client p

M v

19 privi3cge that we don't believe fit within the privilege. ii#; <=

! 3
f -

20 j But this is all contcaplated by the schedule, the discovery kb
''

.

,

21 || ~ as a discovery request is within this tine frame, e.e _

p e
[

22- CHAI D'A:: 3E:::iETT: On that, why do you have to do ,

? }

23 ,,
that in advance of trial? Why can't you -- h

- i
I

d
jt; c

::a. m:::: secause oe:r. ise we won t see e.c 9M
24 [ 4[.' g#

g

NNMMcle L te C.h

25!, dscr. -nts , your Honer. 3r
Nw.,

w y'T ,

, , h.;. ,',

:19n
|

t
,

,- '

* s1, . %*

n
W ~ " M & aw - wtzcsw s = n m__m y w- , ,, y ,

|

|
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I

!i

9I| CHAIRM/J: DEN!!ETT: You know what it is.
i

?
2f MR. BRAND: No, sir. v

"

3' ,

Cl!AIRVAN DENNETT: It is listed.i
!

.

4! MR. BR7d:D: Well, the general subject matter is
I

!

5: listed. We don't know what the contents arc, though.
i

6 ti
CHAIRMAN DE!:NETT: Hell, we would have to lcok at ",

||
7j the document, it would seem to no, and also look at the

f

.

'l
8 context, to deternine whether or not it was actucilly g

t

i

9 f privileged, wouldn't we? -N!

l'
10 4 MR. BRAND: Yes, sir, that is correct. And we:.

Il propose by notion to carry this foneard within the time fra=e )'

P12$ of this schedule.
hli

n
c

13 ,'; c::q :" . r : mr;7- viithin tn2; ni:u frn:n? I Kh:
a 3,

;7-
14 j S:ttamber 17?

p..

15 [d E| MR. BRAND: Yes, your Honor.
fffl}d'
-

16] Now, there is only one remaining point of disagree- Q
as

%:

17 j\ nont between Applicant and the cc :artrent and the other [\
18 | parties -- I believe Intervenors arc at one with the J:,

*
h

B

19 ff Depa rtment on this point. That is whether all witnesses N'
20 h|

i
$should provide canned testinonf or only hired consultants g.

f. Nn21 / should provide canned tectimony. E[^il
n

22 1 Uc think that the witness that is in charge of a {
,

(?L
23.i systen that is going to testify on two points of information

.eb
@,24: with regard to that should testify live, and we th_nk that fi;,

=>m. N ; g23; a st .: ary of his testimony can bc prepared and c:< changed, c3o
lx

-

-sI *
b ' "

.h " O T ' '' ' * *
# b W 9 'W '% (= 9

4
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l
'

I

1 which would satisfy the purposes of avoiding surprise.
,

2 lie thi:tk only hired consultants should prepare
\e

3 canned testimony, and the Applicant disagrees with us on that

4- poli ..
~ *

,

i i

5 ;, (The Board conferring.)
.

6;
f, %

r 1
1

8-,
,

L
.

9; p
i

'o : i
,.

O r

': s:
i12 ' f5
C M$.

J13-
g,e,

]4 ;. $$
,1 C2
f; if7f '

15- n
i, y

16 [ ;p'Y
* j

t,
N.

| {-th
l! L!~

i@10 "
g?s?;

19 ! [f
it a

'

20 h
't y

21.! .
_ . . . . . .

:

il

2a Y C .,
.! >

23 j %
.! .L,*

24' ?
to,vi. be. ;- :.O

#

e y

n m
.' M:n
. :::
;. .

. w;

h,i.,',,'---suus.mm unmunus- . - u- - -

-
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1 CIIAIR'4AN BC::NETT: I am just suggesting, gentic-
,

6
'2 nen, that the Chairman is going to be out of the country 3

i *
*^| 2

3 h from the middic of :: arch until the 1st of Itay. So filing
'

,1 +

d
4 |: these things, fine. But the hearing, the hearing [

5 corconcing on February 11, yes, we can go through with that. g.

fi ?
6p But the hearing on rebuttal can't be before the 1st of !!ay.

d a
7 !!R . AVERY: !!r. Chairman, it probably wouldn't

8 core out much different -- that might work out perfectly. k
i v

9 Cl!IsIR*1AN BENUCTT: I just wanted to lot you know. $
0

10 j !!R. AVERY: I am going to make a guess, and : #

Qi

}11 h| would Le interested in 23r. Brand's reaction, I am going to |

4

|:
, r-

12 ; guess caybc a couple of wecks for the hearing that starts F
+

13 en I'chruary II.
,

t'|.
, 71

1.1 , cin . rw.::0 : I would agree uith that, your Honor. [;
.I .$

15 j
*

MR. AVERY: So probably somewhere around the 1st .[
d $
4 hearing. Then a 50- ,% -
h of !! arch we will be through with that16

7..
17- day period under this schedule, a 50-<1ay period then ensues, f

ft.,

18 .. 30 days to prepare rebuttal and 20 days between the filing [ ,,
A %

19i' of rebuttal and the testimony. So it looks like it night jf
s ~
I $:

20 i work out perfectly. If we did have to delay the hearing a f
| M

.. %

21 [8 little beyond that 20-day period, it wouldn't bc -- T
?!..l .

22 y Cl! AIR *4AN BENNETT: I just wanted to let you know y
f i etI, #

23 ,'; as far as the Chairman is concerned, I wouldn't be availabic $
i 9

24 k; at that ti=c. Now the other nenbers of the Board can proceed. hb
o. .r:m 1ce.,m. e~< - ;;

25 ,, !!R. AVERY: 1?c uould nuch prcfor to have you here, 3 |

0:iy
*

1

Q.
'

b

.' W.
b.5

-

%

y- *
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| |
) 1 i frankly.

,

2 CllAIIe:A!: BE:::!CTT: I would prefer to be here,
' ,

P. .

3h because I would like to participate. I have 3:ent this much [
'

4 tire on it. '

{
$j !4R . AVERY: Could I address myself to the question

6 ! of Prepared testimony?
i

7h Cl:AIP. !A!! BE:i??ETT: Just a second. I think the h
n

b
8i Board raybe can save you scne time.

.
[ .94 (Board conferring.) |

|
A \

|' |

10d 11R . TUBRIDY: It has been my experience that I |
'

f 7
11 have never yet seen a schedule that has been prepared

i;

12$ that has been adhered to. 3
f$p'i6 .s . , ChAII ilvi BEliliET T: If the parties agree tney are }

t x
14, going to adhcre to this --

|{.7
9; 7

15.i f:R. TUDRIDY: This is just a proposed operation, $
|

16 k| F I.
it is just a best guess as to the time elements. It is I

!
ET)

17 the best that can be done. All we can say about this is
-{.- cthis is purely tentative, because as you can see, and as [18 g|,
--

19 i has already developed here, as I suggested to you, in fact, :1,
I .

20ti it was oported that I made a remark and it was laughed at, h3i

?
m

21 I|i vhen I said I don't think ycu have to regard that date as
''

i

22 a firm date, 24r. Avery. We were talking ther in terms of L'

! d
23 h|:;ovember, if you recall. ::ow we are back six months from g

I -

E
2.1 ;! I{cVenber. This is just purely a tentative schedule, and '

${,,6 m.m. < .|
25 .' let's procccd on that assumption. tic can't possib'.y predict F-

:.
?

.
c

bth
. .

.. .

|
t
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how much these time factors are going to enter into thisI
!]?

2 | thing when you are producing testimony and all kinds of
.I 7,}

w3h factors enter into this thing. I have found that you can at f3
0

4 least add 25 percent more time onto all of these calendars
}

i

5h when you present them as you can possibly predict now. So

6;k
; think when we look at this, we ought to look at that with k

I

I I
7 that kind of telescope, tha t this cannot be sasething that (
8 you can firmly set the dates on, it will probably be an M

!! h9 extended period of ti=c in order to fulfill all of the
!

10 ,, requirenents you set out in the schedule now. (0
kW11.; Now I think if we are tsiking in terms of the s,
t!? Chairnan heing absent for six weeks, I think we can easily d, 4 |.-5

.

c113 adjust i roi tid t im t tire franc :.nd 1 dsn' t thinh that should Ny'
Q2

sa be a tacter at all -- a factor, but not a worry we should hi
73.
e

15 have to worry about at the present time. 9Eb'

9
16 ., With that in mind, I think we can discuss these '??

17 things. P
Ju18 j We have not yet cc=e to what originally produced
p?"g,,

19 , this thing, and that is this August 20 date. Uc didn't set i!
$20 August 20 as a date. I originally backed up, and the question f*g .'

.

..

21 *. was raised by Intervenors here, when he raised the question U
';

I-
* E

72] about August 20, and why you had to wait until August 20 gh4
:M

r D23 ' before you sub=itted these things. And we found out you M4.i
,

.

!

24 don't. 'io u can submit these things and let them work on it ik ).. _ ,,

,DT'$
-

25 in the neantine. Eut uc haven't resolved that factor, so
05I I

$
4s

,.
sa
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=

I think we should go back to that and see what we can co .E
| Y

2i with that and then co.e back to the overall schedule. t"-
t.$.2

*

3k MR. AVERY: What I had in rund in saying why 3F
F N..

4 ]|
g.

don't we lay the schedule before you, wnat I had in mind &'-{ s&
5 is when you saw on the schedule the September 17 date for

6 .xo '.; the completion of all discovery requests, it sec=s to me %
7} QC

starting this process that we have been talking about with f1

I n:1---gp
8 fir . Stover, i.e., furnishing the list en a picccccal basis, gg

h

f". m -.
' with all of it furnished by the 20th, with discussions9 jI

.

10 ,3 to ensue, I assume we could finish that process within this g
1

'; T2-
11 time frame, so by the 17th of September, this process of jeg'

$rm-
y

12 ' identifying the additional material that we want will be
'?$
N5V13 s.umpiui.ed and it. would fali rignt into tnis sencculo.
hsric

14 Co it eckes tha Augut,t 20 date a litcle icss ,k.

'g:s
l', curcial if you see we are all contemplating finic.ung up p.Qp

16 , the filing of all discovery requests by the 17th of .V6
10,w41

o :.
17 Deccaber.

.

pH
!kyd.

18 , CIIAIP.'!Id: BE:NETT: Is there a discoverf :equest ed
i 5-f

's ,vs

19 ; for completio. of discovery? [.ig,

d &
20 3 11R . AVERY: That is item 3. Completion of pre- %tE

b ?(h??l trial discovery is Septenber 14. E1
4
?

22 ] Cl!AIK:1A:2 BE:i'IETT: Is it going to take you that
. ,-
"

'.-

% ET
h , . .

23 J long to got these caterials together? $u.! d;Q.

24 !!R . BOUC;IGi!T : Oh, no, Judge Bennett. I don't id$ |

% j
' s.po.ws sv

25 think that is what : r. Avery has in mind at all in item 3. 'QJ
fM.w.,

+
sw

.
-

. . &

- - _ _ _ - _ _ _ _ _ - .
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1 I think he has in nir.d there that we will all ec=plete
t

I
-

?! our depositions and answers to interrogatorics on the
i

f3, second round of discotery by that date. If h.s. Golden can

V

4| provide us these lists at staggered intervals, beginning E

L
t 1

Si as soon as she can, then we can have the city ready to meet

6 with her within five days after we receive the list from

r,

7S her, and at the end of that meeting, then we ought to know

8| whether we are in agreerent. 1

I

i
9 ,6 CliAITd:/d; SE'.7.~ETT: That is 35 dayr and that is

d
I

l10 k some tine in the middle of September. 1

|| t

11 ! MR. BOUKNIGIC: Right. Yes, sir.
I

12 MR. PARMAKIDES: 1; hat happens, then, sir, if
:- i is

13 ' you are not in agreement? Does this schedule factor that T
H

Nf4h14 ,' situation in?
; W

15 i MR. BOUiO;IGIC: I don't think this schedule Cy
l' U.
s ...

16 tj hurts that situation at all. I believe there is plenty of $
11
8

17 ', time in there for Mrs. Golden to go ahead and file a motion, E

|'
18 ' if there is something we can't agree on. We have five days

N
19 to answer a motion. If all of that has been preceded by a i

'l
20 h list and a conference, we can answer th it =otion within

'l *

I fl

21 ] five days and the Board can decide it. There is no need, e
d N

22 wher. I mention a five-day interval, there is no need why A

! b
23 4 there ought to be seven five-dag' intervals. She can get R

| 4
24 [ us a list on ::onday and a list on Tr.ursday for respective

. ._, , o e

25, citics, we can have two of the five-days period overlapping
7

kie+,

1

'l

'

- - _. .
_ _ _ _, (

I
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! "

; - ! cne another and we can probably finish the process by the
.

i s
2' end of Isugust. I see no reason why we can't.

rg?-~

3) CH1.IPJi/JJ BE!'NETT: Are you contemplating some hi !
,t ,Li , t*4 other program that won't permit you to do this, or can you p
|i II-

5j do it, Mrs. Golden?

it b61 PIRS. COLDE:!: Ecginning the week of the 20th, I y
4

IT_
7' am free to rect with the people here in Washington or to go to M''

@i

8'. :: orth Carolina. I would hope that we could space it so I if-
0 h+9 ,'; would not have to necessarily go back and forth every time, V
Y h-

10; and we could do it, you know, Monday through Thursday of one @g
h gfd11 week. I think if we can probably finish by the end of the p

9
4

12 raonth , that if we do resolve our probiens, there won't be
w

;3 ar.ytr.ing furt.. c to cc. Lo t;.e ;~aca it; unad we will '

d i
14, have ample time bet *cen the end of this month and the September ,[D,.

i ..
s

) !

15 ,. 17 date to come forward with any follow-up questions regard- Qw
16 !, ing those documents, and therefore would not delay this kY,, y*

17 Septc=bor 17 dato. :

g
t@

18 Of course, if we do get into a dispute and have |f
19 to come to the Board, I would presure that there would be k ,-f__

'

.,
l . . , _

20 [ sufficient flexibility in the schedule, since the Dc:: ember iS4
i 4

21 k.
-

14 date 15. really the cut-off date, to renew or to come
l.i

g |
r

22[ forward with follow-up questions once the Board has decided -"

b

23 j any r atter on which we have a dispute. b;.-

$$;

24 d CHAIFJMN BEMNETT: !!y feelir.g was with respect @$5 ,Dreie...
'im ,:

[Q[ '25 to the present discovery that is goir< on, that we ought
$a- .
s

$1
h-
p

I

i
-
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|

1 to have all your motionr, completed and answered by the

I '[2 17th of Septerber. In other words, that is the way I feel

0fiaboutthisdiscoveryrequest. ?ik
'

| b
4 . .RS . GOLDCI: I think we can work within that.

5 CimIRMAN BC;flETT: Can you do that? '
,

|
6 MRS. COLDC3: Yes, I think so. $

' X5..

7[ CimIR!mN BO;NETT: So this all-discovery requests @
$-:

8 then includes all cotions which are to be made with respect E

9; to deficiencies as to the present discovery. And your
t -._

10k request for admissions, I take it, includes your depositions [l f-
11 as voll? -

.,
_-

12! MR. BRA';D : Your llonor, we had contemplated that .A
g

10' th .0t100 0; t;.c depcsition 1.c :r.d no inter than Septa-* cr t.f
5,D

14; 17, the earlier date. ??
.

W[
15 C1mIRMAN BENNETT: I see. j

'.
16 MR. BRA:D: That the request for admissions, L

_

1 W
1/' the usual request for admission under the federal rules, and g I

E_--i

18 ( we agreed a little longer for that, and we agreed inforr. ally, Ki

f %
419 I think, that request for admissions as to authenticity ___

,, -

'20 of the documents within the business record statute would 7
b g-

21y continue on. 'EJ
h -
t J"-
!gI 22 ; CI! AIRMAN BC;NETT: I thought it had been decided
|' -~

23 some time ago that nobody was going to raise any question @t.--
1
I

,.. ,

| .! N- '

p 24 [ about the authenticity of something which ca.mc from a f4tJe wm. k . y
25 particular file. s?t

t .:
?-_-

V-.

!-
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) HR. AVORY: The problem we have with that is Mr.
jh 2 Brand, we got into a discussion of this yesterday, Mr.

,,

3 !s, Brand cixes up authenticity and the shop book rule.
h

Certainly as to anything that comes from our files, we are
,

4
9i
l :S! not going to have a prob 1cm with authenticity. i

Il
'

6;! CilAIPetAN BENNETT: In other words, it is signedd

7' by the can, purports to be signed at or about that date and
e

8 f|was sent to the person to whom it was supposed to bc
{N sent. lBut9 there are a thousand other reasons why it may be

10 || inadmissibic.
4

11 '; MR. AVERY: Right, and there is certainly no

problem on our part with regard to the authenticity of12

'

33 docu:aonta i n nea nier rile s. But Mr. Srand corctines wraps "

;; ey intu au:hent'. city tna so-called shop book rule and wn11e

we will try to stipulate to anything we can on that,15 ,

I am

16 , not going to make the same kind of blanket asscrtion that
17 there wouldn't be any problem in that regard, as there will

18 not bc with regard to authenticity.
19 MB. DRAND: I don't cay there is not going to beI l

any problc=s, but we just took out that separate subject20

I,

and said we could let that go on until the very time of21 -
i

22! hearing, to avoid bringing back a witness to Washington
b

23'.i when there in no need to do so. But with that exception --.

S
) 24 .; CimI.EAN BENNET : If this witness, if all he is +3-
_)r. cms,.

25 going to testify to is he signed it, and he sent it to the i.

.

.

. . _ _ _ _ _ _ -

I

.
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1| person it purported to be sent to, or he filed it with j,

,

$af) !
2i the records of the ccr.nany --

N [4k
3S !1R . TenRI :Y: All jou are asking is admission of r,..

F_) q
-

4? the authenticity of the documents.
| W

5 !, CHI 6IIO !c: EE::::ETT: 1;o , is it kept in the regular [
7e,
i

lg '

course of business.
6,l I+!s

!!R. TUBRIDY: That is the same thing, whether it kh7 f$
d

W

8y is the shcp book rule, if it is actually an entry that
a 4q

9 was made, then the question of admissibility is something else.

10' !!R. BPJ.::D : Sir, what I sought to do was to say k
11 in item 2, we did not intend to preclude that kind of

, a- |,

f12 trying to reach agree ent past :ovember 14, but with respect !)f y (
w ,

Lt Ir

(ih |

/ I" tO all Lt..C. .l~.1.i 510..a , all vil.et kinds of adeildnions ds
[ # w.

$:.-

15 to facts uese it. tended to be cut of f, request for nuch

"7
*

15 adnissions were intended to be cut of f following ::overnber {
?*. ,-

16 ], 14. That is the only thing I tried to bring out here. @r .
iA"

17 Cl!AIP.".?d! DEN!!ETT: Let me see if I understand it, h{-
.S =4

hl
18 then. All discovery requests, including tr.otions to cetpel -- g

W
19 MR. DRid:D : Dy September 17. |

t>
9

20 i CHAIIt:10: DEN :ETT: And notices to take 'lopositions. W
,8

p;
A

i.

21 |! IIR. BRA::D: Yes, sir. g

;! M
h 22 | Cl!AJR:1A:: EE::::ETT: By Septe-.ber 17. ::ow requests ,g!

b ?P
23 ,| for adnissican vill include what? Are you going to have a 6A,e

|
j ':

>n 2.' E long sratc~.ent that asks them to concede that overything you gj
('jr-u....,i<| f,

25 charged there with is true? recause I have seen that happen, q9
%

. iqL

.?
"1

.-
.:
'

-

|

|
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1 and that is r.ot the kind of thing you contenplate? |I.
D 0

52 || l'R . LRM;D: Your Honor, we contorplate Lny rcqucst ,_
n W'

3 ,i fcr admission that is appropriate under the rules. E
g

Y

4 |||
!' R . AVERY: You might tell the Eoard a little [

:

5 || bit about the request for adnissions you filed in the
_ |i

J
-

-

6| Censun.crs case. E
, =

7 !. MR. BRA::D: Yes, your lionor. In an attempt to
0,

S ,I;-avoid cont oversies as to basic industry principics, we __

^'

1

9 tried to got this out of the way by writing down those
't

10 | principles and asking then to admit them, and they did not ['i
1

-

-

11 ;; admit them, and they contested their admissibility. In
-
-

-

!' :.12 i cycry antitrust case I know of, the Court is interested i
r

13 in the principles of the industry, the tecnnical racts or
W

14 how the thing wor %s.
- ,

=
15 [ CilAIn"A:2 B2:::iETT: Sure, but you don't prove it y

1 E16 ;; by an admi.ssion, becaur.c nobody.in their right mind is
4

g
._.

17 goir.g to admit it. Ec:ause you never can tell what this b |W 1

18 , admission is going to =can to a Court, the words are going F
EF

,.

19 ( to rean so=cthing different than they do to the parties. {
l! -

20 2i And the words are going to ccan something to one party and
i

21 ) a different thing to the other party. '

t

|h 22 So I dot:'t think you cuor can expect to obtain -

h

23 am I not right on that?

24 M3. TCBRIDY: We are talking about a generality
.jsw m. im I, -

;25' here. We would have to lock at it.
f
j

l
0 I
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L1

l
1 CIL\IRW1 BE;itiETT; That is true.

I

2 MR. AVERY: I wanted to bring out to the Board %
J

[that in the Consuners case they fi. led something like 500 [3

4 requests for ad:iission, I don't know how nany pages, but I (
5 have seen the thing, about that thick. So when you said

6 , sc=cthing abcut, well. are you plar.ning on some big icng

7 thing, I just thought the Board -- I don't know what he is
F,

8 planning in the Duke case, but I thought the Board would be j
k

h interested in knowing what was done in Consumers. f

| 3
'

i i ,,'o N.
. :.:

I k

12ij [6
i. p-

13' s-'

:.l.i
h?

|4 |
i :iGjc
:' * F';.

I$ j', Yi
ohi

16' 7,Iq
'i %

17 :.t i
Qp
g-,

18 .. s.,
I, e

u:
}h

g 6.v
,w

20 N h.., .t
-

|K[21 .:a

N bI
22I' 1

23 :.l |M
| @24 ,.

-

*
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I |l
t

| Cl!AIRMA:; DE!;;;ETT: Mr. Brand, if you are going to
|

2 ;. have canned testimony of so=chody who has studied the
I ,

3 industry --

4]
| MR. D'RA :D: Yes, your ;ies.nr.
.

5! CilAIR'G?; DE i::ETT: then why do you need a lot of--

6I thin kind of stuff?

7 MR. DRA!;D : We haven't offered such a pleading

8' in this case, your !!onor, and we don't centemplate doing so.
9 CII AI RMA' DE:::;ETT: I don' t like to have you waste '

|610 your ti=c doing something like that.

II MR. DIW;D : I don' t have any tine to waste, your
|

-

12 !!onor. He thought it would be helpful if we could agree.
83 i| .:n t.o re +2rge 1 t o e ! p e l i: o. i t. - w .- .. . f J ' . e- A , r e " " ~ +- I --

n
1 -

14 by the Chai rman ci rnat 'ina rc and we atte: ptert to do so in *

t s
!5 / c;ood f aith. We were surprised to learn that not only would

*

I
16 they not agree, they didn't want to even answer the request
17 for admissions, and were success ful in avoiding answering "

I

i

18 || the request for adnissions on basic principles that if
'

39 |i I get one hundred people who know about power pooling in the,

|

20 || industry, ninety-nine of thera will give ne a yes answer to
21 j every one of those admissions.

S

22 h ! R. TUB 3IDY: They dcn't have to adr.it anything.
N

23 '- They can juct say put you to your proof.
li

24'I ". R . DI'A!:3 : They cither had to adnit or deny ortv !.
25

-

eay I don't know.
i
ji

__

!
,1

-

.i
_

_ _ _ _
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;j MR. TUBRIDY: The only penalty is you have to pay g
5 EE-

21 -

-

; for the cost of proving it, but it doesn't deny them the g-
3a .=

| right to refuse to admit.
I
i

4j MR. S' RAND : Yes, your Honor. I just wanted to

3 point out with mspect to the 237 requests for admission we

64 s
j had in that case, we don't apologize for them, we did it in e
i

7
good faith, attempting to get out some catter we thought gi

-

8 ;| could casily be admitted. But we are prepared to go forward {
-

9| t
- with the expert proof and we propose to do so in that case. <

4 :
io i F

llaving tried in that case and found it was a waste of tice, vc j ;
L-

If don' t propose to waste time in this case. E
;

En

ia. -
, Cl!AIPJ1AN DENNETT: All righ:. Then the g

' '

I3 a.In i = = ; e,s .,r,- y>iru; en % 6 i v; - herc chure i: . - r:hicn

U kabout. a part.cular wnat, docurent?g
n w-

15 ' 4MR. BRAND: Any admission of fact, your Honor, .',id
d kN

that is appronriate under the rules. But we don't propose in h16

a w
37 I this prc ccedina to ash them to stipulate to basic power D

b N
13 pooling principles. As a matter of fact, we have documents

I9 aircady in, the ones we have already listed, that echo this N
. ;

20 "]
'

lrequest for admissions that we filed in consu=crs. They state g-
I w2I l in al.90st the parallel terms these are doeurents prepared by O

, ._

22 ) pecplc giving speechos en power pcoling, eithar of Duke Pcver
Y
-

, ,

23 : Company or Carolina Power and Licht, an'd we really don't need -

24 the admissions. 6
2. m = . ~9

.i
na

MR. TU3RIDY: You can get then to eini; that thc. 7
y s
* E

.|
?.-

.._ _ _ _ _ _____ _ . _ ,. -
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I! president on this occasien said this, can't you?
2 MR. DRA!;D : Yes, your !!onor, if necessary. But

! ,

!

3h we don't need that. He have the documents. They are not going
h

_.

4
to contest the documents.

,

,

3 i "R. TU3RIDY: I am talking about you can get -

'l

6 admission to. If you get the president saying this is the
!!

i7i practice of this corporation you are entitled to request an
|. ^

8j admission from that and get one.
;|

.

_

9 4 MR. B RA';D : Yes, sir, that would be one of the
4
't

10 ; kinds of things.
4

Il 5 MR. TL'3 RI DY : I understand why they are entitled
y

E

12 'j to take the same position, despite the fact it looks as

i s ,': S
, n ,,n . . .. c ..,. - t .- cenyiv, vn,e 3 r wo; ~~. n. --on. T m are t ?

. .

;w.
M, e nti IO:: On tnat. M

- 15 MR. DMd:D: All I can state now is we do not k.I!
t. . n16 . intend to writo dcyn the principal gain of power pooling and f4I

17 I ask they be admitted. (We would p/opose to request any other %
k

~

18y admission of fact that we think appropriate. It is quite
li

19 ': possib!c we would request no cdniscions of fact. Y

e

20 ]!
i b

Ci' AIR:*J.N BD ::ETT: I just wondered whether we
h

21 j couldn't collarce the nonths for the requent for admissions.
9

..
22, I take it that also includes time for taking depositions? "

i.

23 ]
4

MR. DFJJ:D: Yes, because the ec pletion of that

24 ':
.

e
| time for taking depositiens wculd rt:n th rough Septc.-ter 14

h
.

j m. w i
| 25 and response to interrogatories, so a"re.pvst for adnissions :m

!;i
; c4

i ^.!
hti

:f

'
A:-

-. -- ._ - , . - _ . ~ _.
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1 of fact filed Novenber 14 would have thirty days in which to k,

; 52 respond and that would be. adequate.

3, C!iAIP:'AN BENNETT: Is it your prasent feeling that %
A,
n

d you have a lot of requests of that kind? L

5- MR. BRIsND: I don't know of any we have at the
w-

i y

6 nonent.

I7 CIIAIR:GN BENNETT: How about interrogatories? M,

q,r

h4.-8 MR. BRAND: We have some interrogatories we will 3 74
r.

4.
g 1

9- request and then we will propose to take depositions. The i-
'

|h i

10 depositions that we took in the Consumers Case occupied e' ,

j
:%

11 approxinately four business weeks, spread out over I think a
N|.d12 five-week ocriod. '

"4-
r

--T
'3 C".'.! *'" *.:: Z:CMT : Eu t!.o ;. .v.a helb:ve ti.a t. n.svino | hWW;14 cent ve' r nctic::: to tr.!::' 4*e pod t i . . ; ':Sp l.. u :-r I 7, 3vu M@.a

.

kn
15 uill conplete it by Decenber 14? T

,s

|E16 MR. B F.AND : Yes, your lionor, but that would also $g,

vm,

17 include any depouitions scheduled by the Applicant against N{
18 the Department or the Intervenors r.nd vice versa,

d

19 CliAIR*GN SE :::ETT: Do you contemplate taking any? gq

20 ; mM:1. AVE:1Y : Yes, your !!anor.
h

g,

|- m
211 Ci!AI R.*Q:: DE ';ETO: And you think you can include

?

22 h' that, conclude that within that tite?
L

9
0
I $ |23 , MR. AVEpy: Yes, we specifically discussed that *$ |

q h24 ' particular period at sete lengt!; ye.:terday, Mr. Ch a i r:.an . I
$gw ,,

25 } proposed the 90-day period between the filing of the reau'. s t
@/$n 4

$|,

m's*

L%

|
____.___ ._----- . .. - - ' ''E.

i

,
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1 on September 17 and the completion on December 14, principally
i

2 on the basis of the experience that took place in the Consu'ern I

3 Case, where there vere . ore than -- well, about fcur weeks of
!4' tine, c9 : r. Brand said, but with a break, it took about five

3 weeks. Just on the assumption that roughly you would be - !

6 dealing with the same amount of time in this case for the
1

7 government 's own depositions , it just seemed to me to thine.
8 about sixty days rather than eighty was unrealistic because
9 we would probably want to take depositions, we know we will I

10 be filing interregatories on the Department and probably on
1I the Intervenors, they wi11 have to be working on them, tb y

,

i12 are going to file further requests on us.

!3 : s..-..., :-,7 s.
re i- , ._ : ; sne , . t ;,c;;,;;,: te

M " the 'M r^ ty-Ccf pa rici. u0e r..alin tj e,

. 15 C3;Az p;.X BE ..;ETT: I just hope you are not going
16 to gild the lily, and I also here we are going to be suf ficien"_1 y
37 precise on th? requents so t. hat- we are not going to have a
18 notion rade to cuar.n it or deny it because it is tco broad and
19 general.

20 ;.:n, A .TRY : U'tich request is that?

El CHA!Pf *x; IT:,*:ETT: 1.ct's pinpoint all of these

22 th it'9 s . I don' t care whether it is a request for a deposition
23 cr a reques t to admit or an interrogatory, let's nake it
24 sufficienti.y accurate, suffici._'ntly clear an'l precise so thatw<,. tn

25 we don't ash for a speech, we ask for a particulc.r p Jint.

.;

|

|

|
'

.
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I MR. brat:D : Yes , your lionor. We have found that

2 general questions got us nowhere in the Consumers Case. It
.. |

,

3' '

is only because we brought a long docunent about which we [ !

s.
vanted questions' responded to that we got any intelligible p

5 answer at all. And we propose to use the same methods in this

O ' nse. '

P

7 . @Ci!AI PMA : LE:::;ETT: There is a very interesting -

8 b
study in the files of the Department of Justice made by a s

9
gentleman who is a master at procedure and maybe one of my

0
co-Eoard cor-Scrs recalls Mr. Justice Medina, actually took

11
one of these depositions to show counsel how he thought it

12 ought to be done when there were docurents nvailable, -

e

n.

IU I'?;

{,gI ,o n e' t e- % y,u a: a neec nathe et

% 1I4 cunductinn one ot~ tnosc '!c ar s i ti ons . h:2:!* ,y
_

F15 MR. BRA:D: Your !!onor, I will look it up, if I ![ '
p

16
can get a better reference to it and would be delighted to h

k. .I7 Estudy it.

FIN
CH A I .5*1.: SE::: TT: There were only about tua r.t y- f i J. 2'

L
de.cositions that were taken and :,y recollection is it was in

m'
?. r1

ccnnection with the Swann Deposition. Is that right? ?,

p.z2I '
MR. T*J3RIDY: I don't rencrbe r. h

22~ CHAII"*.A:: B E:;METT - You reccaber he did that?
aj

23' Y
MR. TUB RI ~.B : Yes. The Judge sat at the taking of [f&

W!
24 . . . M%4 ceposition.

rpo.em. N. nyg
25 Mk

C?i'.I ""M' "C:" 2'.7 : Th r.t is right. I t.hink it was 7
6 'i .
*

$
a
w.-

, . .--
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y! Swann, f
|

2 MR. BPA .J: We would be delighted to have a ncmber
I

3 of thic Board sit in the taking of our depositions so as to
i *

4| get i==ediato rulings on directions by counsel to refuse to
i

5 respond to a question.

6 Cl!AI R?'.A:: B E!NE* "I': Thank you very much. I don't

think the members of the Board would be available to do it
y)i

.

l

8 :! and I think if the whole Board was not here there c.ight be
d %

9] so.e question about t'2e validity of the rulings that were
:!

10 ; cado.
,

I

i1 ; I don't think it is one of the things that the
. j

1; P .

12 ; Board ry3mhers can do.
;

13 U8" h" ^' 's : ..t..t e .wi e 'i , S m i t ri-bo n c a , T t. b i n k . t ,

| U I;

; .; ., CF.'sI??J." 51.: c.O. r: r:c ' 1, tnougn: it was swann. g*
.

y >

15 . All right, gentleren, I take it that is all we can k$'
.. +

.

1 { l

16 da about this, to accept thin and we understand this is the
%

17 ,; Lest you can do. I think that we should accept it as a firm
,

j i !

18 'i schedule, however, while I reali:e that the re is any a slip
'

||
19 ,; betwecn the cup and the lip, this I would think we would try

t

I-

20- to nake it as fir:. as we possibly can.
i
'l I take it that that is the intention, that this is !21 p| -: |

22 1 not screth'.ng which is n2rcly a proposed schedule, but it is |
s|

23' a schedule which you believe you can ccet,
c

2.s ! MR. AVD.Y: Yes, ::r. Chairn.in. The burden of the I
m% i,, !!

25 4 discurricn on it yesterday, it was reall'/ a follow-up on the
j y'
y .

;' !
.I
1
h

. - - - .
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1 !! conference call with ::r. Farr.akides that preceded that cor.forence.

2|hj !!c had asked us to be prepared to talk about scheduling. I
1

3' think it is fair to say that what Mr. Brand and I were trying
4; to do, we were the discussants with Mr. Douknight present in

..

5 j Mr. Brand's of fice and concurring in what was going on, and I -

!||

6 ]1 think we were trying to help the Board by coming up with what
i

t

7 'l we thought was a rcalistic schedule that could be adhered to.,

.,
l

i81 I don't think we can conclude the possibility that
N

9, something may cor.e up that we don't know about,
-

i!
10 CI!AI R'Ud DE5?ETT: Yes. I mean if you break your

i

. . "
II, leg or Mr. B rand --

>i .
.

,

12 MR. AVERY: Couldn ' t it be Mr. Brand's leg? t

U C!! AI !".*:?.? ' " '':'YT : 'n. ! - e. i m to r@c ''t . 9 w .d f
L

.3 <14 t Ocrar- : . b ;. i n . : . J . .. . a
.

r.s ..e i.:.i mj 3 3 ).-: L; . .s t . But let's not
#,&9
r* 15 jus t push it of f. #

h

16 !!n. AVERY: or the kind of thing that might ]s
e

,

17 .. realistically happen, i f Mr. Urand or us, for that r.atter, '

.

18 suddenly found un for some reason taking six or eisht weeks .s
*

6

19 in depositio:ss, we ir.ight have to cer.c in arid say wo guessed /,

g n

20) wrong on the 90 days, that 90-day period was based on the
f

2i j premise wc could get the depositions donc in six or seven 2
.

eJ
22 uccks. #

i.
!!

iar23 .' C!! AI n'*. d: un'.: STT: I would think with 96,000 *
i

El24, do eur rm ts , if you haven't got all of the information you y%.Nq
g25 ] really necd, the ar.ount of infornation you need in additien e' ',

!

I
I

1:
it

|
|

|
.
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1| to that should be minimum. 1.aybe I en wrong. f e- ;

I I h-F
2! MR. BPAND: Well, your I?onor, there a::e a nr-her g

i , , -

| P# |
3i of docu.ents that will be helpful to us, but some of the gy,- i

'

,,
.

4 || questions are not' fully answered by the docu~ents focused
-

i! w-

around the period, but when you get to the conter of the period
5[s em
6j where the decision was made or acticn taken, you find no yg_

;. 4.4W
7 ,s reference, or there doesn' t seem to be a document. &w-

!. pjaire,

8i We have to find out about that. $h
.

.&
1 .t r

9] Cl! AIR:!AN BENNETT: All right. ':hings like that are k
? U'Aa

10' relatively small, however, I would assucc, and you could take a (.s+
11 deposition directed to that point without taking an enor::ous k

vnt
12 !. arount of time. k$I |

', ?$ib13 ' "M. ." "I '. D : Mc .tould cirtainl, we:-- no. '
,
, -3

:. T- a
: Mi..

difg84 .
W..-.

,$

15 a9sv
e*4 v -se

,
.

|h. )
.%

! N ,y7 veg j
" y;

18] F
. m

i WM
19. g4

I kS
20 kb

rim-t N'21
?W'

4:_
--

tV22 ;.
!i 9f 5- ,

Q
|
\

23 ;I :ahw I
.

$ |

24, hy3 i

rio.% is . e 1

25 (T0a
y|g fy,
I, b
hi y
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|

|
\
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|1
I

l i} MR. TUBRIDY: May I ask how many depositions you I

. i
-

.t
i 2h intend to take at the present ti=c, Mr. Brand?

d
i

l

3 '4 R . BRAND: We have identified a number of persons
11

b
| |4: who are central td the power pooling area --

5| MR. TUBRIDY: !!ow many, five or six? |

h
a

6 || MR. BRAND: I thint, the last list I made had five
!

7 to seven names on it. I am trying to climinate some of these.
!

8d MR. TUBRIDY: That is good enough. I just wanted
0 '

J '

9'i to know if it was 25 or 30, 4 or 5, or what-not. Because the

10 larger the number, the larger possibility that the time will

11 be extended. But five is reasonable. Very goed.
||

12q MR. BRAND : There may bc more. But scce may only
!!

g 13 " reqvtre one er rwo quectienc.
I

1.; ! ::::. TUnnIT,7. Tia:J. you.,

I
*

15 CIIAIIU4AN DEN:iETT: Very good.

16 ' MR. AVERY: We haven't heard from the Intervenors,
l

i
17 I wonder if they are planning on.any depositions. I wonder if

|18 '; I could inquire through the Board whether the Intervenors are
!

19 | planning on any depositions or maybe they will rely on Justice's .

20 MR. BOUK::IGliT: Judge Bennett, of course it is our
,

21] desire to rely on the Department of Justice to the extent that
| '

I 22!|! we can.I.

23 !. CIIAIRMAN BE:::.ETT: I would suppose that you would
i

| 24; be permitted to participate in those depositions, uculd yoa not? '

gt p.,,m w. ti '

y 25 IIR. BOUK!:IG:iT: That is ny understanding. And
t

||i
.

|
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|

7g 1 ] that being the case --
d

2g Cl! AIRMAN BE!;SETT: That is what we renember hopeful

3 ! of when we said in the beginning that uc hoped the discovery l
I

h 4 would be coordinated.

5| MR. UCUKNIGIIT: We have attenpted to coordinate
t

6i this with the Department of Justice and we will to the extent
{

.

i.
1 :

7! we possibly can and if we take eny depositions it will be
i

!8 , in arcas that we think are necessary that the Department
li
b

9p choose not to pursue,
h

10| CHAIR'!AN BENN".TT: Ifew many do you contemplate''
.

n

11 J Do you have any centerplat2on now that there will be such?
!I

12d MR. BOUENIGIIT: Judge Bennett, I just don't know, bL tn

13!' I co' t cu..cs. iv : or
I in.:e r.,ing w :e than a half on-.:-.. if therd

;i
|14. . . .
*

N,:
15 .' CIIAIRMAN DEN'1ETT: I sce.t

4

16( How many do you think you will have, Mr. Avery?
fi
i17 MR. A\*ERY : Well, it. partially depends on this revic
i w

18Nof the documents that in going on.

19 j Cl!AISIAN BEU::ETT: In other words, if you are not
N

20]goingtobeabletoget f rem the seven citics documentary
21 ;; evidence or statistical evidencc, you r.ay have to take some

b
22.. depositions to fill that in, but ycu don't think of any now.
23 .' MR. AVERY: You could sav as a starting point,

# we
.

24;g
e, im. w j would be looking at the possibility of deposing somebody
j 25 ,: fron each of the seven cities. Thcn there is a possibility tha*,

t

$

_____ m - - - - --

_ - --
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d

1.'maybe a few other people in other areas, other than the seven.
O

|| 2 cities. So that sort of is where va are now.
3j Ue haven't firmed that up. Wo intend to do that

.

i

4 between now and th'c 17th of September. But our starting point
!

54 is do we need to depose somebody from the seven citics, and

6 i then looking at the areas outside cf that would be fairly

7 . f ew, so maybe we are talking about 30 people.
8, CifAIRMA!! DE:;;;ETT: All right, gentlemen, I see

9 we have been here better than an hour and a half, and I think
10 should take a short break, after which we will hearwe

11
argument on the two motions and I wculd think 10 minutes a side

12 would be probably all we need. '

.

13
-

g
,

. "rnv. , c . i .- - 3 . , c y;16 1 in qui: c , .:fer: 4
14. ?

w: n rc a ,: , vnere va ere on the prcyaecd tentinony quection?
*

15 Do you know what I am talking .ibout?
,

16 j Ilr . Brand only rants to have a limited amount of
17 canned testimony. It is our positica that you should havc as

E

18. much prepared testimony as possible, consultants and other
19' people. The only area in which it scens to me a legitimato --.i

d

20 I Cl!AIRMA:I DL::::1:TT: If it is an area where theree
t

21 is reasonably a suggestion that credibility is going to be
4

22, a major factor, then I would suppose we should have the
h ,

23' witz.ess testify and not canned testimony.
ft

0 24 i na. Avtay: what I uus going to suggest is this __ ~p.
De 25 { firrt of cil, tha Rule 2.743 -- 4t

erwm i,.c i

e

;;

l
i.

8

:..
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If MR. TUBRIDY: I was going to say look at the rules.
I

h 2 Cl!AIRMA!I BE::::ETT: It sec=s t.o indicate the

3 Cc= mission wants canned testimony.

4| MR. AVERY: It says, it is 2.743 of the Commission's
i

Si Rules of Practice, 2.743 (b) . It says, "The parties shall submit
,

6 {, dir ect testimony of witnesses in written forn unicas otherwise 1
7 ordered by the presiding officer on the basis of objections

8 presented."

| Sc it seems, I would say, it is not a directive9

10' there must be canned testimony, but it obviously is the
;

II Co= mission's expression of a preference for canned testbmony,
!

12 ;! unless there is good reason to have some other approach.
,

|| 13 .cu .:y fculing ir. ..aybe m:.c acca 4.urs yt.e wculd g

Id , hive gocI reason is if it was a hostile witness. In other
>.

U15,i words, I would be willing to concede to Mr. Brand, if he decided
0

-

16 ,he wanted to call somebody from Duke Power Company, it is
o
t'

I7 ! a bit unrealistic for him to sit down with that witness and-

'.i
.I

18 y have prepared testicony. Or vice versa.
!
1

19 |- Cl!AIrC4AN DES :ETT: I wou'.d assu: c that would be
'

l

20 a case in which there was a question of credibility. |
t

21 j, MR. AVERY: But nis proposal is much broader than
1

22 that. Ile is saying the only people as to whom you will havegg
23; prepared testimony is hired coasultants.

I
24

^ e,,c-.,n. n. ;;| Now it is entirely possible they will be putting

25; on so:cbcuy --
'

I,

h
d

.

,_ , , _ , , _ - - - e'-' W ~
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1 Cl!AIP.:*A ; !!E ::ETT: liow :nany othc; p2ople is he
i

?! cJoing to have? I would suppose he wasn't going to have too
;

e
1

3 many more peopic.

4 MR. A'.'E R Y : lie might want to the manager of one

5; of the co-ops, and there is no situation of hostile witness

6 involved, there is a completely cooperative relationship, and

7 it seems to me there is no reason whatever why he shouldn't sit

8 down with that person and give prepared testimony. I think

9 it obviously expedites the hearing.
I

10' I have had a lot of experience with prepared

11 testimony, as I assume the Board members have, and I think

|12, it clearly expedites the hearing to have prepared testimony.

1:< I c n,.1 :s %.. r-r . ;.s r. m 'J .ie on i y e- e in "nien 1 had sex.e,
,.

11 j:. ci. .:: u i t:u .meny in .hc Federr.1 Trade Cc=..insicn was one anc. A
p .I
e %15 I don't think it saved very much time.

"16' M et . AVERY: I have had a lot of it when I was on the
h

17 5 Public Service Commission and the Transit Commission. Of courso
f

.,

18 it is used all of the tine in the Federal Pouer Commission and
[ .

19 I it really saves t.ir o, thcre is no question about it. f
!! 3_

20 $ Cl'AIlt'A:; DE :::LTT: h' hon you have an expert consultar t, y
,e

I id,
21 i: I crant you it in possibic that it does. Although in this (

22 ine:ance it was an expert, an it didn't save any t2me in my
v

23 criaion. ,q
P.

hyf24 MR. A'/._ K Y : I wcu L 1; .e t o r ; .: . s t we folicw t r. e
94 * 4 l... h

25 ;' o ..d n s : < . ' s rule c.r..I we r. ve pre ero; t: ::r.uny in :11 ct e i FC

; b
4

6

4^
1

- - - - - - - - - - - - - - - - - - - -
-

,w !
*T
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eI .wexcept where a shcwing of good cause is made and I would
;

2 >*:=,suggest that it is not good cauase simply to say the person is
/[

3 ,3._

a hired consultant and therefore he shouldn' t have to put b.not

# 7"in prepared testimony,

c&
c5

I would think that if they are going to call
0 M

anybody in a situation where there is not a hostile relation- w
jp$_

7 4m
ship involved, where they can be reasonably expected to work with

8
that person in advance and prepare his testimony ar.d put if

it in sLtr
9 E

prepared form, thct we and they -- it is not a one-way street -- 1
6

10
that we and they ought to do it that way.

11'
I think it is what is contemplated by the rules;

K5Y
12- N'a

think it nakes for a smoother and more expedited hearing and 5g
I *

I3' m-I wcuId li::<: to .^ : pres t opp.ti t ion ta ' h e pr c . aie - i b.ii. I ': I f
) '8

% D"_, b.ing sugJested by Mr. urana. * * I4yM |
'

15; dyMR. B R.'d:D : May I respond 2 CMpp
g- wp

:UM,: CIIAIICUu; BC:!iETT: Just a second. f4X:

Ny'1s |

I7 [k
s -(Doard conferring. )

IO k CIIAIRSUd; BENNETT: All right.
5

3@N
/l D

[d MR. B:UdiD: With respect to the rule, I would like @Q
20 h TK4

to note the rule was adopted subsequent to the noticing of
I

.

this hearing. In the Censumer's proceeding, the Cc=.tission
2

k decided since the rule had been adopted subsecuent to the bI Wr.knotice - e::Ouse me, the Ecard decided subsequent to the $#gt
h

%xx
p,3 e.

! notice of tt:c hearing, that it was not Sound by the rule.
~2.' 6'm. i*. g

{|*@g/
25 -

f, CliAllC.JJ; BE:. :E?r: Ec have s ecif ,c.lly said, .: s ('

s*? t
|i N

|'
$@:;

w.-
_2.ain

, - _ . . , ,, - - -
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7 (
l'I re=c=ber it, that we are bcund by the new rules.

.

2 MR. TUisRI DY : That was Chairman Gcrfinkel, I r::c:*.ber A
u

3 that. [.
M'
fi

4' MR. DRAND: Yes. The notico in this prceeeding was --
.

|
,

5| Cl!AIP.'4AN ULNt;LW: We specifically said we were bour.d h

6 by the new rules in an order, as I rcrienbcr it.
.

|
*

'

7 MR. DitAND : I sec.
i

8' CllAIICUd3 DE:;NE'2T: To the extent that it was [

9 possible to do so.

w
#f10 Mit . BRAND: I would like to suggest --

11 MR. TU DP.I DY : This is not ex post facto, this is
8 h

g;-12 procedural, not substantive, so we follow the rules. That
4-N,

1 "8 ' ir cons t it.: ;ir..21 In'?. Ep
h

14 .'1 R . I,P1.::D : I vould like to cuacent that there is ?$
[f15 good rcason for departing from this rule here, qg.-
..7.

16 e MR. TUBRIDY: Why? -

@!
' is'17 i MR. BRid:D: Decc.uso you have one the onc side a

]Sg+
4 g

18 group of people who have appeared hundreds of times b2 fore gj
a M

19[ administrative agencies and are very used to preparing k
g,

,

20 canned kind of testimony. On the other side you have people bP
d d7,

T21 that have been cperating a small power syste.n over the. years, Q
i ww

ri{p.
22 and have never participated in this kind of procedure beh,re, 9

b h'
23; and I think you project the:. into an c::tremely artificial g3

p.
Mw;

24 , sitaation, one that they :nay be pr ejt. diced by in beir.g put @
.c . .e. , ic r- .

f.'4
25 into this ki..d cf co:npetiticn. &

- if
:| To

!

| 6-
-

_. . , _ . , , . -- _ _ . . . - _ . . . _ _ _ . _ . , _ - . , . . - - . - - - - . - -
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j s,;c

I ;i CllAIPJ4AN BUM::ETT: llow? I just don' t understand 3'

.

-'

2 it. You are going to prepare the testimony. You are going to 1,, -

. .

3, nit down with those follows and talk with them and determine ;
- %,g .

what they are going to testify to, I assume. 44
,

'

51 ;*R. DRA;;D : Yes, your Ifonor, but I am not going .-'

6 to write what they say, I am not going to do it.
,

7- Cl!AImiA:i BE:;' ETT: !!o , they are going to respond O
y,( .

8 to your qacstions, you are going to ask them what they mean
. .

k:9 3 by it.
4

10' MR. BRA :D : You should be able to listen to these.;
. . . .

II people tell their story, you should not read their story. I j;; k
6 3 ;,

12 have spent some eight years before the Federal Power Commissic'n. * ' . -
r.

13 * 7 %re- th=r I p'r icir::t ri bef ore :. tate cese.insic . ir. me.:.y -
'

' %^
M, lorts of the cou::try in public utility matters. '," ,'. ;

I
c.,.

T .'

15 CilAI:'liA:: DE:::;ETT: Don't they require canned testi-
^'

.

i
'

I
,

i .'
16 mony? Q

.

I7 f MR. BRA::D: No, sir. The FPC does. I think it is y
e.

4 a
18 ' poor practice. I think live testimony is much better even for (.

O i:
19'. cxonrts. N

,
-

1.:;
.; u,

20 J Ci!AIPJ-1A:: DES;;tTT: On cross-exanination they are
"

||
9

23 ; . going to be cross-c>:anined, aren' t they, cach of them? r
'

y,
22 MR. UPd::D: Your !!onor, you get a witness t.cstifying

, n

23+ canned, he vorks and polishes that testimony. That is not
. r.

g

24I, his first response that, yo.: get. You get. the result of his f
*m. % gn

25 thinking about that resp:nso four or five tincs, changing it P3 |

4 Cilf |

hs I.

! h !

1 |.

,
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II four of five times --
|, <

2 Cl?AI RMA:: bE!I::ETT: Then you are suggesting thcre
! u

3 is a real question of credibility in a particular instance?

4; Ma. BRA:;D: Yes, sir, that is right.
i

ci
5 Cl!AIRMA:: B E:;!iETT: I don't think there is any

6 ; question that when there is a question of credibility, if you f,
E

7,can say there is good caase here, because there is a real -

8 question of credibility involved.
I

i

I9? MR. DRAND: I believe that is correct and that is -

ii
|

10, correct not only for the witnesses that the Department will
II call, but the non-hired consultant witnesses that the Applicant

4
32 proposes to call. A-

I
I3 |W. AVI' ' Y : 18 Mr. Drand nucensting tnere 10 a ! fb5

i PR;24 que::sion of crscibility as tc nis wita.u=ses lie is pzupusing to d*
,9

15 call? That is what I think I heard him say. j
,

L
.

16 CIIAIICIA:: D!'!!!;l;rT: I thought he said Applicant. D
1

17 , MR. AVERY: I thc;ght I heard him say there is a '#

$;
. e18 question of credibility of his own witnesses?

f
K

19 ! MR. BRAND: Your lionor, you should get their story y
I

20 " live, i
s

,

21 MR. AVERY: What Mr. Brand is saying, if I =ay

22 interject, no is saying he doesn't agre:c with the Cc==ission's I

23 ruling, he decon't like prepared testinony, the Commission liket (
3

24 prepared testirony, it said so in a rule, it is tridely used in f;[yw~ n.

25 the state ccmmission, it is used reguarly in the Federal Power | :[-
;

i
'

p
,

_ w_
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fi
I

1| Cor:..ission and they have pat out. a rule here which say., they
'

I

2| want it used here. l
; 1

i

3 |, You do have an opportunity to test the witness"
d

4 !| credibility through cross-exc.nination. i

You have a chance to
!\

47 5- hear him say what he has to say.
16ij

3
| I
;

7;i |
:i l

4 ;

;|
|
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'

- 1i CHAliO*.AN SE:1::E~r: I take it that the Board ne=cers i

. I.44 i, _'! .
.

#2 still reserve the right tc question if they don't think counsel
I m

3 have dcne an adequate joo. :,
m

| %
41 MR. AVERY: Of coursc. And the idea, if I can use

|
+

5 the word, it seems to ne the first point he made seems a little 9

t

6 ridiculous to say that screhow he is at a disadvantage, because S

7 he is using prepared testinony and is not used to teaching. x
&
-

8 It seems to me just the opposite, if the man is not -

u
9 used to being on the stand, and if he is a little nervous, he (~

1
10 would be better off putting in his story in prepared form and y

:
b

11 i...ving a chance to look at it, work on it. I think that was a ["
$

12 little overreaching in trying to nake Mr. Brand's point. I fi,
$$

13 really felt qu .to strc:-@/ tr.nu the. hearing "ill run more ench.hq., i" 4

| MM
:4 at L:.e ::c.ard Islicus tr.c Cc.rr.1:sier.'s rules ard require & [thf

%,. a ..
*

15 prepared testir.ony in all cases where there isn't a something gff
m

&: r16 of good cause for other treatment, y
u

17 MR. LOUK:IIGIP:': Judge Bennett, we support tha m
y
&

18 Depart =cnt of Justice and I have two things to say. First, I M'-

kbca,
19 support I:r. Drand in his statc= cat that the credibility of the jf1

;-,

+

20' Depart: ent witnesses and the invervenors' witnesses is important i
s'
-q

21 to this caso. We are not suggesting that the witnesses we are k
Wmr

22 going to put en the stand are not going to tell the truth abcut );
C

23 senething, but you do have a crcup of people who are not accustered j{
;:
; >._

24 to the kind Of articul: tion and preparation required in preparin? M
:. . ..n w , 4

m
25 test irony before administrat2 ve ...;t neins. g

p[vi

L |
1

_ _ _ _ _ _ _ _ . _ _ .

|
;
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1.. He inter.d to put on the stand some people who run

I!
2" electrical systcns in ': orth Carolir.s, and can tell you something g

1

3 .: about the problcns they have with Duke Power Ccr.pany. I think
h

4hitvill 1elp the Board considerably to see these con testify,
'I

to hear them, to judge for yourselves the weight tha t ought to
5 g!
6 l be given their testir.ony.

h

7 The second thing I wanted to say --

8 CIIAI m '.R: 'BE::NETT: Mait a minute. Aren't we going

9I to have tl 1se gentlemen present? They present their testimony,~

'i

10- and they are subjected to cross-examination, and then rebuttal,
F

11 or redirect exa.rination. If we are not 00ing to in that point
P

12 '' of tine, going to be able to, or after that period of time, if

13 m a:e not voir. . o ir. able to '.udc s. their credihilits thu s , .. h Lt
(

a

14 :. i t. gu.:.ng .e aCd t.e h .: . u ihm . a l . . :. .:. . ' u i r u su a .' ' y "-be r . .-d
3

.

i:

15 direct testirony? I would assume ycu would rehearse their
lia

16[ direct testimony with them, or you wouldn't be doing your job. pe

f

17 |!
i MR. h0UKNIGHT: I concur, but perhaps Mr. Erand and
|
i

18 h I will j st have to stand on your differences with the applican':,

b
19 9 and per inps with the Chairman. We think there is a substantial

is

20 difference, wl en you have a man that is not a professional

21,lI' witness. Ue think 2. t is very rubstantially different if he
-

'l

22 testifies live.

a
23 j MR. TI,P"IJ'ID E S : I jo'.n with the Chairman. Very

h
24 ( frankly, I have hcd ar. awful lot of direct testitony in uriting .

,...w.,'
25 '' I can appreciate why ycu want oral testirony, there is no doubt ;

'i
b
:!
n
!!

._ .
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1 l
1,;about it, I appreciate why you would like to have it. But I J

'

!! q

2; don't see the danger ar4 I don't see a prcblem in the writteni -

j
.

3 dircet testi..ony that you and Mr. Brand seen to see.
{

4 .' As I. understand it, the only point you made so far
!

5 , is that your wi*.resses are better able to nrticulate orally
-

6 than in writing. ' hat doesn't seen to ce that that is a very

7 sound position, if that is what you are saying.
'

3, MR. BOCK::IGHT: Judge Farmakides, I think there is
.\ %

9 another point I want to add to this. This rule we are talking ,

4 Ie
10. about here was written by the Cc=:sission. I think more in ;..

. I l
I

11 contenplaticn of he arings that it norr. ally holds concerning the [
.; i

|II, safety of a nuclear reactor or the envircnn. ental impact of a 1.
,.

c
F

;3' n'1rl:ar rc rtcr. a |

h~ \
,

14 In thir cacc, .?ithout at:c=p t .n at all to cep-::: I
-.c

15 . the credibility of any of the uitnenres Applicant is going to k'
,
'

k:

16 , put on the stand, there are accurations by the Department ar.d [
; a ~
, u

17 j by the intenenors of i:. proper conduct by this applicant. i
I, c

ks

IR 1 Now, the Applicant's witnesses, the very executives !'. _y

19' whose deliberations led to the conduct here in issue, are coine E
:. - - N'' g

20 to be on the stand. We think that their testimony may perhaps
l R >

! t

21 be rcre revealing if their testirony is =cre spontaneous, f
v
L

22 I thinh that that print is e gally inportant.
,

,

i f

23 .! MR. FA.;".AKICES : But wouldn't it be less revealing, p
,r ?
*1

24 " uculdn't thev have nore of a difficulty articulating their h
s 9

. h p .. .. im25- pcsitien if they are on the ntand, rather rnan if they are able [
:i 4
.; o
.-

.

..

=m.s e ..
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W

I as; to prepare the testinc..y beforehand and give it polishing,
m__
(4A_

2 Mr. Brand said? %
@

3 nn, ge;?d:ICHT: That is correct, they would be better g
A?

4 able, articulately, to state their position. It would be P4
a coordinated positien, that is what all us lawyers endeavor to {y5

?[;F6 present in prepared testimony, it will be testinony which is
, .n

coordinated through Applicant'r counsel, and in which the h7
*

s&
testimony of all of the witnesses for Applicants will be 7A8

& ,

g_ 4

9 prepared and compared and redrafted i advance. 9 l

# 1
s 1

Uc see a possibility we .y get some more revealing g._10
'

#h
r.M--II ?responsen by having these ten on the stand.
%

I2 CI! AIR".AM BE :::ETT: That is great, so far as you -

-

a
cg

33 rc cer.=rna ,:.;._.uca n:.re ja; =n pa... th:.r cut, _ e:: ' : f u gg i

h@$
'

I4 ccordinate your tertire: y with John cn's hefore you wrote it?
pp

15 3gow'do you reconcile the testinony which you have written down /E
4M-:e

16 here and not about with this letter which you wroto en such and g
-9

37 such a date when you said so and so. hN
N

18' It would seem to mc you could take a very strong {'g"j
W
NT39 cross-exami n tien in connection with prepared testirony, even
W

20 strenger than if the fellow was abic to say well, I just made
,.

21 a mistake, I was inad'vertent in ny answer to you when you asked %s%
22 so and so. .;gDe

p".$
-*

f23 This is something that they have thought ahout, J

< . .frr
they have written it down, they have polished it. very carefcll; . Y78

..c o s % sw. .'

:<o , I think that yot.r crcsc-exanin tica can he much t ,rc cf fcetive M25
g:-
h -1- ~-
*sy_
hg

.

.

_ _ _ _

6+
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ti

I wita canned testireny t.han i t. can when you had to write .t down

2' with the st.ub of a p ncil c'uring the course of the proceeding.

g{3 It ceces to ec it is going to be a lot nore effectinc. E.

ki

p.
4' You can chtsw that all of this keys in very carefully, but it M

W_
%

5 doesn't quito take into account this letcer which you have in Q:-
~

6 your pcst.ssion, which was written by this very man and decsn't __

j,

s _~,

7 agree at all with the story, if they are not telling the truth. 8
:--

8 I would assur:'e that ccunsel would very carefully {
9 go over all of the pieces of paper that are in the file and (

y-s.,

10 , nahe pericctly certain that no witness would give testimony IE

]$
~

II; that was not in accordance with all of the docu=ents, because

d{t{12 he realizes that if he does something like that, it is going

13 to hav... ..cr e- : <d i r. - * redibility cf the~- ' ' - ~
. . . . ,

f 3M2
14' v: 2 L 4.e u s , Lucouse umus s'o :u:..un ts , you know, that were written N$.I

| q.
!

(15; at the time are abcut as strong a testimony of the credibility
g?? '

[
16[ of the kitness who cenes to you todr.y, unless of cource thcre [y

1. W
17 , in one of those things where there was a reascn to not tell the $i

y@dy
$?||

18 'i truth at the time the letter was written. I

;$h &j$j-
!

190 MR. BCCK';IGHT : Judge Eennett, I ccrtainly underste r.d s
',

20 your point, but nonetheless, we feel that the very sizeable !

21 ' differences in sophistication of the litigants here is equalizc:1
-

J-
'

p:n
22 at least sc=c.that by hcVing oral testirony. gIj-, q

h M.
23| CHAIR *X; DES::ETT: Counscl, there is no difference in @

:. f. . 3

D' i a
- hbN24 the SCphi3tiCatiCn cf the 10.ycrs, it seems to ne. The lae crc

. m$. .425[ are pretty voll errerienc< d and certainly ::r. 3 rend has bad ?
,

b/~ e
p ':
il
|.

..

.

I
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!

- 4 10 very long experience in this particular area, and certainly
I,

, 2 ] you have had experience along this line, and so I don' t think
||

3 ! anyhedy can clain they are not ucll-represented.
h

) 4 I haven't seen any indication frc= the papers I have
:

it

5'lseen that they are not well represented. And I would expect that
I

6[ witnetres would have their testimony rehearsed. I think that is
d

7 [ the job of a lawyer, to go over it.
0
ft

8 ,| So, when you do it by rehearsing it and then writing

l9 ( i t down , and having it pretty well nailed down beforehand or
h

10 h uhen you rehearse it and then stand the possibility that when
l!

11 |! the man gets on the stand, he will forget what he told you, or
,

"
12 think of something else -- I think you are much more likely to

E

13f et a truc ::nte=;nt if you Co ,, . e - a : t it in cl.a.we.
9I '

'

11[l MR. E!'' UO : 'lcur l'nnm - - *

15 }!
I

CIIAIF2:AN DENNEM: With sophisticated counsel.
!

16, MR. E PA:,'D : l'c would 'like to offer an alternative
!

17 ,ruggestion that is also appropriate under the rules we believe,

18 J appropriate under tne federal rules, cs well as the Cc=nission's
b

bI rules, and this ic the way that testimony is of ten provided in19

20, antitrust cases, and that is by way of deposition, where the

21 , parties have an cpportunity to cross-exauine at the tino of the
II

22 ,: taking cf the dcronition, then the deposition is offered subject
) 't

23 to relevancy and conpetency at the hearing.
il

) 24 ] This is provided by the rules, we think it wculd be
~,n.. .. eeu:,) 25 an acceptable alternative for t' o uitnecses that are non-hircac

il
r
1:t i

s

_ _ _ _ _ _ _ _. _ _ . .
~ * ~" "'
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&*

4

n 1 'i exp.erts. We Lelieve that we would not be as prejudiced as we
I
a

| 2 would be by this folicwing of the rules by the procedures --
i a

s

3. C!UsIltild: EE::::ETT: Is there any reason uhf you h'
N

I 4 can't introduce the evidence by deposition?
L

5 MR. 13R10:D : ?;o , sir. The rules contemplate it. I
'

6 nould want sene expression frcn the Bccrd. In the consuncr's
,

7 Board, there seemed to he some rcluctance to doing this. I
,

x
8 would propose to do it. It would make the Department's job much

.

9 easier as far as marshalling witnesses. It is very difficult
i

10 to rarshall uitnesses to appear at a specific time and place, ~

I
.

I1 particularly when it is many hundreds of miles frcm where they |
y
%12 , live. h
m

a 13 iG . AVrl'.' : .le vot1d -- iF M
y

14 L':!/.in"!J; OI.:.:: :"T: I don't ., u e a. . ; objeCacts to

@
.,

15 ' tha t. Q,.
,.c
p

16 MR. TURDRILY: For a long tire, in fede: al court,

17, persons beyo id a certain mileage from thc- courtrceu --
. w

I
18 CHI,I C!ld: BE! ::ETT: You are entitled to put his K

@
19 j deposition in evidence. And then if the other side wants to g

t ::
20 I, bring him there in rebuttal, I suppose they can. But they have [

s

21 had an opportunity to cross-exanine. [
:

22 I:R . DR;;;D : Yes, sir, Ena the cross-c.v.aninaticn would fi! '

f.
23 90 into the record, too. |1,

L?:

) 24 I:R . F/.E:'.7,1:ID: S : We h5vc used thin before c:-d it b& wee,s. i.-c d
25 aces werk. If you want to go that way, it doesn't rake that Q~ny

I

'

I
a i ,

I

I
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e N I;nach difference.
-

.

_

h "R. A'sE2Y: !!r. Chairnan, I have to, at the very
7

-

13 least, express a reservation, if there are circumrtances in
iwhich we feel that'the other side of the coin, where you have the

4

5 prepared testino.y and cross-examination, at least the Board Y.
Le
-

gets an opportunity to observe the witness and form its own6

7 impression.
h_

F.R . FARF.AY. IDES : b'c will still have that. As I
8,

+

9 understand it, he will support that deposition with a live G
y
B-

10 witness here. Q=
p

.

11 F.3. BPId:D : IIo , I didn' t inter.d to do that. .

W
E-

12 MR. AVERY: !!c is saying 2*r. Jonen is going to tell y
>.>+i

$.._h i; <o y i,ho : re c.thi::c that suppo r '.:dir *' a i! we'.* o -- 4'

-

I %
c .. A m m . ..u. 4 : 1:c naa a right to de h::t il Cr- ; %j4 , i m

''

vitness is a certain distance away, doesn't he?j$ y

E-, .

is the federal rule. I was M11R. INERY: I know that16 - p
i, .

j7,looking for it in the rules while we were talking about it. Mcy::e

W
ve could Icek for that during the recess. g

18
+

.i

19
CHAIR"A:: BE;;;;ETT: I think we should take a recess. h;f-i

k
20 * e have baca going two 'urs now. [

n- .

G. AVERY : Let ne finish with the expression of {e
-

21
li'

reservation, if we feel it is ir.'pcrtant ter the Iscard to have %
D 22 d-

23 an opportunity to get a look at the witners, and hear him tell
:?i

h 2.;, a story, te put in the deposition an a substitute for that i r. $
) .--. w &

25 very qucntien.ble. >g'
Lg .
t7C
D,

_

Q:-*
g r

i,
g

u

-

o
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Ei-9

f
I ^?-.!' _ .*": 11 ..e is .:ntitled to ti. e a 9 g j' *

. .

q"\ n .w
%.., W\ + ,

,

' .c:rr::. :.d t: 'r t: deposition r.dcr tne r lc, which I /) - f.
-

,t _-

3 t . ' :. n <. % 5 :1 tne .tr_rs Lecc.es unacallable er 15 a certain Mgc4 - r
1

&. . % .--
-

- -

_. stance cvay. .(-

-2
is s._
-

3 'P. 1.V: 4Y: .".e t .e Ic-Ok for the rule and =ayse we y
4[

t--

Q t^

)Q i '.'
$ car talk about it a : :. e rvard .

W F
%y W !,

MR. IT.'s::D : Ycur Hencr, I would like to PO nt cut tilat V pL" s
,d. s F w:+ .

8 : :3.re secn some vitr.csses testify here in Washington wno can h | h 5|
.

1 ,s _ +
L?! F v,

9 '2| testafy that black is wnite, and ycu get then on the stand ar.d o' s
, r_ u'
| 6ti ; _

10 you can't get a L:t out of -hat witness, because he has b ... kt

den.t~ ..

testified fer 20C :: es and you can't change his testimo: 7 @Qt @- iII
n.: + mw t m,c W=
g@glf 512 Sow, yeu are going te have that kind of witne:.: en :
/ g?ui?, t.e w

W h.',Jv| t3
*

.~,
w

. r. - r. -
.<. ,

t. . .r.-.. . . %,..

%
.

%wp&r. 3

k%MG E, ..
, t;.nt ni vc : ever t .- .t i t r - ce rcre enc you are going to locx. g,fgyg- v

We24[nu
;

'15 and 1: sten only to ltheir dervaner en crcss-examination, net /ECS
4 t ?",n;h. & O[mwc+

e~r

I;ki! $$ /f:16 tc their dencanor en direct t e s t:.rrny .

(mp.W)c
-~~

-%fE f
17 !!R . AVrFX: I'm cett:ng a little aggravated ahout

%S@Mieg f

9:~.- :
18 this. If 'tr. Brand is cup;estan; that cur witnesses are goir.: hb%.g oeWfw
l9

$m,sh:;qw.
4

to cet o:t the stani and not tell tne truth, or to suggest that
_ ,

.

-q -1 .

%

m0 they tre prcicssieral witne .tes cr.d are going te :.it. lead the bh/A. e
. e '

. c
, i <

i

rg.y f|2I Board, I think it is hichly cuenzenable conduct by ::r. Erand.
# d@f ; e
Eai

22 CHAII'X\N BENNET"': I don't think he is trying to c(,2
- )

L ;
,

y

.-- Q _33 i= .ugn at all. He is talking ab:ut his owr vi * r.esr cs .

$ w% .4
'

Q.

*MWZ
4 MR. I.V:nV: 1 en net talking about n.c, 1 on tair.ing Q,Wf27i

f%'<kg;"=:'i i<-s ~

M..b . h.:21 car *:12.ht:CC:.
,

* |:|W{. ,

. i. oc..
,:s

h.v(A[ h v[h'' M -
.

M; A.e $ d .

@f . k& .

I "

: Me_ _ _ _ _ _ _ _ - - - - . _ _ _ _ _ _ _ _ _ _ _ _ _ _ . . _ _ _ _ _ . . _
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10 CilAIP24A:; BEN;;E'1T: lie is talking atent his o'4L 1||
4
M.
>_2ji witnesres.

3:1
j! 3

3[0
tin. ;WERY: }Ic is saying the Duke witnesses are 'y

( I
4' very sophisticated -- riw.

g
5: MR. TUBRIDY: No, he didn't. }!c just mentioned ([

Wgi.

6 witnesses he had dealingn with before. lie talked about witncsces I{yy
?+ ~

7 I had on the stand. I!c didn't say anything about yo:rs. (j" '

h -

8 Cl: AIR 1AS BENNETT: k'c are oging to take a recess *

(
9, right nou for ten minutos.

..

I %[510' (necess.) [~ i

A, ' , W h
g1

.

@ -

] p '!
!

;2r ;-

Y[g~ -

k
%,

r.f h!E =
c.3 _

, , b; MQGt -
t us>T

I

. . _ ,

is q ge
.

(!
,

(,.,T33[9 4
:

16 [.
:!

| 1I ,; %,. rs_,

|- Q^
.

'

;,

18 |, aq:.,5
_

%$ .

| || %w ;
19 a M :-

l(
t. & E '

44 120i: Mi$ .

'
< : L

21 ! 8@# '

:-
i ,.m

-
1

s

4 * :. 3 i

%2 a-

w!? -

,
-

'

23 f| La
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'

'j
[Q7b24 IM

*

@
... . , se -

25
5 -

:|
p6 N,, f,vn..

(
:f

__ .. . _ .
.

.

_

O

. -
_ _ _ _ . _



. _ _ . .. ._ - . ____ _ - _ _ _ _ _ _ _ _ _ _

-.

1301
@ !

.

1 CllisIR".AN DENNETT: All right, genticecn, are
?

2 we through with this? 4
L
u

3, MR. DRAND: Your lionor, one of my associates 4
. L. ;

4 went after my book of rules, which has both the federal rules g
7M !

5 and the rederal Powar Cc= mission rules, which has a practice o
p

4| Very similar to this. Forhaps I could discuss this briefly, b
*

| C -

.

7i I would like to supplement from the materials that will be h.y!

4 :

8 available to me very shortly, if I may. :

u
-

.

9 ,, Section 2.740A(g) says, "A deposition will not ; '

h
'

s

10 j;
becono a part of the record in the hearing unless received %,

@ ii

11 l in evidence. " C
4-i

|| ?
12 4 CilAIICIAN DENNETT: That is right. " ' . _

|

y[' , . b

' r

l '. MP. . !!P.'.:::.) : Th .t is a hr.chwerd , way c,f duiwg IL.
hm

.bJ.:* <

11- It 2 s pourible that thc-f copied it from the FPC rules. But M n' '

. JD.: e
|-

, ,

Ft v m j
15 ., the practico under the federal rules is to admit depositions $ E' j

b jy }|pf.
16 ;| where the party is over 100 miles away, as will be the case pr,_ *~ )

Q d
17, in this procccding, and under certain other subsections of yg [

WM : a

18 that same rule. j $j
., ,

19'l CilAIlU1AN DENCETT: But the rule in the Federal C, 'l
| ;

3)|% -
,'1

I

20!i Court is that you can't, except in certain circumstances, %r~ T
3

1 % 3
!'. E .,- &

21 || subpoena beyond a certain distance. Isn't that so? M,7 _ g
t, p -7 a
e, c i

1
22 || !!R. DRA;D: But the antitrust cases -- ~,; g'

) [l i

CilA:ltM.'.'J DENNETT: In the antitrust cases, you [23 ji

kdf .'=24 j can subpoena them. d.yW
os .m. i-c 1 Q *_

25| Mn. DaAND: so the no:n21 practice in antitrust
p?

-
I

,

a

ry

5f f
E

. . . . _ _ _ _ _ . _. _ . . _ .

.M
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j cases is to use this deposition evidence. In point of p
4 -. -

2 fact, in the larga antitruct casos under the :anual for h 4
._

[3
'

3. Conplex Litigation, you uso deposition cursaries, you don't
d

m, y J,

4, use the whole deposition; you just use a summary of the h-
LL,i

5 deposition. All I ar. suggesting is the norcal practico in -

6 antitrust proceedings is to use depositions, it is approved *

;Y ,

|

7 by the courts, it is a practice used before the Federal $
~ 'i*

if
W8 - Power Cormission under a provision that is very comparabla _ ,

y 7,

9 to 2.74 0A (g) , and that is to use the deposition for all k _ ?g
% 1

10 purpocca if the natorial that is in the deposition is #$ - g
y - b.

jj otherwise admissible. In the save way you would be using @ , h
Mt d

.
m m

12 canned testimony. Qg: A

8(p+thf5
A -

i3
Ti.e caly Ji!Iurencu .eeuld L6 t.ha t the c.:oss-

MD 5' s ,
examination vould !:c canrod as well as the direct. ge. gja

mg" g
-

g '..
MR. AVERY: Mr. Chairman, could I be heard for aj3

53{ N i-Edf16 coment? I have lcoked at 2.70 4 A (g) , and it tells me nothing

W4N
37 about the questien to which Mr. Brand is addressing QQ ; -

idN$$$,$76418 hinscif. It says the deposition will not hecere a part
e'n -

,

s!.

39 of the record unicss received in evidence, and it says JQp
Yd$

20 nothing about when -- [ g
>g s

.

21 Cl&I!;'1A!! LE:::inTT: In other words, the Board has Q. h
a

discretion as to whether they are going to rcccive it and g (i22
Mr i

I
23 < whether they are going to want a particular witness to co:c [Q" I

q, '

Y.fd - ,

74 before them for additional questioning. ,ji7 c

y.
ev m w ,m -

25 IIR . AVER): Except I am not surer that is the case. d....m. Y-

:@
p ..

[
Cs --
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3 .

't

]' I have before me the federal rule, Rule 32, that $;

n
2 lays out the circunstances. It is fairly lengthy. I would N 'J

V

3 be glad to put it before the Board. N

4| MR. TUBRIDY: Let's not get confused between )j r
| g _

'

n -

5| different things. The procedural rights you have when r,,,

6 the United States is suing and when individual parties
_

V

| are suing are two difforent things. R. --7
i w

8 Is this 15 U.S. Code, or what? p*
9 MR. AVERY: Rule 32 of the Federal Rules of @fQQ

N.rQ -

10; Civil Proccudio. h_,

af*(k
]] MR. TUERIDY: That is what I wanted t, know. M

|
12 p| M. &There is a difforence betwcon -- 15 U.S. Code provides for g$i

Ma"gg,
.

33- the rules t or :ubecen .inc uitnesces, wherc Uni t ud SNI m. :n a

3|9/j$
A

3i5'

SjI dg party. I wondered wl:Ich you were talking about.
i 5Q15 ,';

'

fiefdh| ?!R. AVERY: This is Rule 32. I think, as you know,

g$ggf>
'-

%,
.

wi16|| therules of the Atomic Eacrgy Commiscica closely parallel
h' gg?,y -

pfft

17 , the rederal nulos of Civil Procedure. They are in nany |gi j
r.z N 1'' i% a18 . cases verbatim copics of the Pcdcral Rules of Civil pgy e:q

/
.m

[q[' |

.x -

19 d Procedure. I think that the fact that the Commission did

20 j| not put in an equivalent of nulo 32 about using depositiens kii%| 1

j
| C' ?* l

Th 1%.3=21 in procccdings in lieu of calling a witness is significant, ! |

Wg

22 ;' and it can be read as an expression of intent by the I|h!
ii wnh ;i, --w23 v Comnission not to use depositions in lieu of live testimony. gjg

f
y.WM{21q So I see nothing in 2.710A(g) that authori cs the 'gg;

emY &d%c o we.,
'

25 use of a deposition in this uay. It is r i: p1 silent on the Qf'$
'i (; ^ SI'

? gs

$IY.

|
"

s
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'l
'

,!subject. It cir ply says when a deposition is used, y

$
F7 ', certain things, the other parties have certain rights. ;,

>
3 ;I C!!AIn"A:: BE:':!ETT: It is no good unless it is

's
h .

4h offored and roccived in evidence. !ou objecticas can be
i

O I

5 'I
l rada to it at the ti:te of the of fer.

'
'

6 '#R . AVERY: That is right.
i;

7h CHAIIU1A:: DE:::;ETT: And if the Board deternines -

t

||
P

'8d in its discretion that it will only roccive the evidence,
'

H

9 the deposition as evidence, if the party is brought before
I -

i ''
10 ', the Board for additional questioning, I suppose the board 4

i.
t;

, _

i i ,; can make that determination, c %
'
i!

12; !!R . AVERY: I would respectfully suggest, Mr. w
S

f{ g |;3! Chairmn , that the is00C cugh to bs. Icsolvuc'. in advancu uf
' "

%(,or-1.; the tip.e of he.wir.t] . Z?-
I NM)g!15 ' Cl! AIR'1A:I DE!iNETT: Why? i

!; INf I

16 :, MR. AVERY: So the parties will know. Suppose [ !a
#

! n

17 / Mr. Brand or us ucrc planning to use a deposition, and one U f

p;
_

18 of them offers a deposition in lieu of the witness' presence, g.;
O6'

i and then we object and you sustain the objectien, and then P/?
39 | W :.h: .

20 | i *, turns out the witness is on a six-week trip in Europe, k[ h
.! . t2

21 | the hearing is going to be held up. We ought to know in h!.4
i: .x __

;, F 6 im
22 't advance uhether the Board.is going to permit the use of k#?

<l P/. S .

D m s
23 !. depositions in lieu of the appearance of the witness for & 'I

1 bh?
It is just r uch rnore orderly to {{{ '2 8 ]

live testiitony or not.
sm,e,y an .

[[F '
>

I25 settic that isc.ue in advaneo of the hearing. -

. ,
_

4

n-- - . . .

"
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I

y [i MR. BRA:iD : I concur in that, your lionor. b.

.s

2k- CilAlr.' A'i UE:::JETT: It would seem to me it would
; ,k

3* all depend on what the deposition was. If it was a relatively yig>
- s-w

4 ], noncontroversial' thing, why, . . ...yr

ghI wouldn't suppose that anybod;- L

4 EN
5 '! would want the witness. But if it was a matter in which r ;.

I

6 credibility was a real question, I would assume that the k,y
,-

{ M-
7J Hoard would certainly want to see the witness and maybe ask N,

.; ;,m_

8 |, him some questions, y__gy-
1

$ynU
n

9 MR. AVERY: I think you should bear in nind * tat

|Ah@
10 .. the reason we are having this discussion is 4r. Brand I''^-

, n
.I :Pk"--jy got up and proposed a general procedure that he was going

g.
9.~ge12 to us dcPositions in some unspecified cases in lieu of

.w.47

''i FD

g, testimony. So I think t.ba .i" m ir sp: rely h 1:.:rc you. g r=,<#

]pj
-w

Yl M fya rik. Peut *1AK I DES : Let no also make an observation Qq'i
Eth*?*

here. I misunderstood Mr. Brand. I thought very frankly
j$.NE

15,
[5

16- that schat you were suggesting is, that the use of deposition
w::m

j7 forcat type direct written testimony in lieu of written $4v
4:.a ,

fe? \p
18 testimony required by the rules -- g ':?

n >

39 MR. UR7d?D: Yes, sir. L {i{jj
.

On
20 !!R. FAm1AK!'?FS : Excuse me, sir. In view of that, j

Mi@g''

73 I would assumo, sir, that the witness who would support ?.

m
22: that deposition vould be here for the 2oard to ask questions.

.

ih.sy:fu.

rMR. BRA::D: No, sir. .YO..c23 j
WMA'

WQ24 IIR * FAR':AKIDES : That was r.y assumption. fyje . : ,... .' r.,

WW)25 ?'n. B: A :D: !!y i:Ica is the *.fitnes:, s. auld be %
$- a '

i -

|
'

|

|
|
1



e ' , - /
-

,

.. Y
s

r
i

sr6 I -

1006[ t -

i
i cross-examined where the depssition was taken in his own -

r.4,A
.

2 office -- E. vs.' ;-
3, CI! AIR"A:: EE::::ETT: Then you are depriving the I

n. c;c _i

4; Eoard of its duty t o docur.cnt the record, Mr. Brand, if that
,

. ,z
, s

5 || is the way I understand you, sir,
_

p
,

6 j|
.m

MR. BRA::D: The practice I am suggesting is f[' P. .

7 contemplated by the rules. h"._
%-i

8 |! k!' gf tR. FAR!1AKIDES: I believe the results are the
i C

'

9 .,1i reverse. t. _v ,u

10 MR. ERA!D: It says the deposition will not

ji 4 become a part of the record in the hearing unicus received gj
.i
'i .

r,, #

12 , in evidence. o 1%
?py?.n rm g:to

y- M o. . Pale's.KI DES : We are talkins about written F'O nw**> :, ;;g.
y. d: rect tent ncny t1Ied i,y a party. And you were suggesting [kh

-d ,m$
Y1

ly;iE |

,

15 ,| a deposition in lieu of, is what I took you to say, written
e- ).; M,i }- i

16 .', direct testiteny. y
O.;,d

j7 MR. BRA:D: That is right. The questions and %' -[%;
,: t,

T
18 answers in the deposition, and the cross-examination, your ?};t ;,-

|
^

Ap :,
'

1onor. All I am suggesting is you are going to have $r+._19 ,
| h,ghM20 :, witnesses up here that are just as much at hc=c in that i

d1"

At.N$
it p47;!;" witness box as they are in their own offices, and those $ ...,n, r,y

22 p' are the people that have testified many ticos before. [
"

h4,,It
05 -i

23 On the other hand, you will have peopic that have ~g
n.

21' never testified before.
,

I ecPe N (p: tag
25 MR. FAR*FGIDES: Don't you think we can appreciate

}&Q2.
m -

%AT _

MVN'W
f
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p

this difference and make allowances for it, if need be?) g| |
}

2 0|
MR. BRA!!D : Ye s', sir. All I am suggesting is if

1 we want to follow the rules, if we don't want to just tailor r3
d

4] the rules to one' position, but follow the rules exactly, this .,

m':

el-

'

5 is a procedure that is permitted, it is the same procedurc
'

6| that is dono under.the federal rules, the sane procedure
1

7] that in donc under the Pcdcral Power Connission rules, it
4

g( in the procedure that is lawfully acceptable. If we wsut
,

il
9 1 to follow a procedure that is f air to both parties, let's '

;, %.

10 |' cither have all of the testimony live except for the hired f
9

11 consultants, or let's have an opportunity to put it in by
,

i i

12 way of deposition, which is also permitted by the rules. )
!:

( )*:n . 7.VnnY . :tr . C b n i . .* u i , 2 . 7 4 01. {.;) Socc not-
-

,;
2,

1.t authorize it. nr. urann is relying on that. It does not y

k
15 say a deposition can be used in that way, it simply decs not gf

a

16 ', say that. ;Wg-
- e

17 . It says, "A deposition will not become a part of u

h
18 the record in the hearing unless received in evider.cc.

.1

,

k-

19 , "If only part of a deposition is offered in (
R I

'

20 evidence by a party, any other party may introduce any other A'
;

D s

21 ] parts. A party shall not be dcened to make a person his
ma,

22 own witness for any purpose by taking his deposition." I
. ,,

23 All that says is in crder to get something in a (i
f

J- ;t wn.

{,i24 , deposition in evidence, you have to offer it. That ceuld
) a.c:2,m. : c .e

23 apply to the inpeachnent situatien. %

h.t\

t"
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Cll\IR'1A:; DE!!!;EM: It would also apply if the q,

g *+

p .

'24 witness were dead.
(..:

9 -

3 ,| !!R . AVERY: Right. But it decs not say yea can j, 5
't i i

4 une a deposition in lieu of the appearance of the witness,

5 L that can be donc under the federal rules, but it can be done nf
4 y

6 because the rules specifically so state, and there is no ?

., r l.
7, such rule at the AEC. N -

1,
'~

h
8t (Board conferring.) h,

!!

9N CIGIRMA:: BC:;;;E C : Gentlemen, we feel that the h.g
W. j

10 rule provides that unless there is sore cause given for it, 3y

(.a11 that written direct testimony will be used. Depositions, if 4
s ,qp

(;pn12 there is scne reancn for offering a depenition, =ay be used,
'q

13 oue.;. as lf Lt.e witness la Cead or otherwise unavaiiacie, D8d'
4 .u
,4%

14 nickness, or for the purpose of using the deposition to gf
15 ., contradict or refresh the recollection of the witness, _

-

5,*

. ..

16, so'acthing of that nature.
.

ti . .'i,-?
i

. j. ,

17' 21R. BRIJ:D : Your Honor, suppcse the tritness is 4 #,
.

s
4-

a
18 100 miles fro = the place of trial? g.

w,

w ._

19 CILUE:1A:; BE!;5EC: Can you still subpoena him here? y,
,. t

20 ( MR. LRA::D: 1 believe we can subpoena him here, ) -
"~

i-
21 *; yes. "

Y C.h
22 Cl%ITJ.1/J: UE::: E7I': A11 right. 5'y

F cid
23 ::R. BRA::D: Put the practice in antitrust courts

.

, -

> r.,n .. 24 ,%. m -2is even thcugh you can subpcena him to the antitrust ccurt, :
e N, zg

25 if he is over 100 miles frc :.he place of the trial, ycu MAf
Ek
-

.

* ' eIOG



_ _ _ _ _ _ _ _ _ _ _ _ ._ __

|

.. .

1
K

ar9 ~

, 1009
1

) y put in the deposition evidence. It is the normal practice,
'+
=

;
I it is a practice used before SEC, a practice used before 3R -

2e y j.

the Federal Pcuor Comnissien, it is a practice that I -

-\,

) 3,I .:I

a believe is conterplated here, but the rules are in such a
-

'

'

- :|
5 form, they are all cut up. It ic very difficult to extract & [

ak E6 that from the rules, but I believe that is what the rule says.
| ,- (

nr
7} MR. AVERY: I would like to take exception to

y
i #L *

-
.

8, Mr. Brand's characterization that it is done, it is the usual 3-
t=

;
9p thing in antitrust cases. I have tried a few antitrust s: *

|
,L._ a

|v10, cases, and I think it is very unusual to do it, except within j@f i

ij j the circumstances allowed by the federal rules. fi
ow :

c .

! :tCliAIR:tA:; BE!mETT: Well, gentlemen, we now [Q c
12

g f deterrair..- wI t. b. . we e ,- e aw
.

.;oing te follow the rule that there '

Mg
j a .": will be written direct testimony unless there is goed

jps!

.mc

49c
1

I

15 )l cause shown why written direct testimony will not be received. issJe

k ff[
$$*16 'e. Now one good cause which I think everyone will 1. . i

37 j|'
eye

agree to is that there is an adverse witness that you are I3C"jg..
1

1&-
18 .] calling ar.d you couldn't get his direct testimony down in Y . I,f43
39 writing. If that be the case, of course, you are going to

t

iO20| have to call that witness before the Board and we are going
-

s.

21 to have to take his testimony here. ;g l

|

-|
22.I! But that is going to be the rule and the deposi- '5

'i i

E -23 j ti n vill be used as is appropriate for depositions in and 3I '

i
74q under the usual federal rules. 445

ggjgaw,m ex.
vx25 Do I h:ve your agreenent, gentlemen? jyy

!

k .

' I W <;
\
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|; - 1

* I; !!R. TUDRIDY: Yes.
1

, -. '2, !!R. TAICGKIDES: Yes. g
i s 1

3 ', !< R . AVERY: could I have that icst portion read? 2
) ( 8

4 TIIE REPORTER: " Chairman Dennett: But that is 5
il 9

5'.| going t he the rule and the deposition will be used as is }'
6 appropriate for depositions in and under the usual federal

!!
't '="

7 rules." y*

f g ,
I

8 !' !!R. AVERY: I think that is a change from what 'c
-p

I
-

| 6

9 p! you said earlier, because the federal rule has this hundred-
-

, -=
t' u10 ',' nile rule in it. I an not sure that either that you carlier e '

b' '

ij j conter. plated or you are authorized to centemplate the ICD-
E p/ nile rule, in other words, that the Board can create the hund:c d- (g12

U[ ,...

a) rile r'?le '.?here i a c n o t 2 ;'.J.0: i n c.: :,:y t:. 1.EC * : rules. --p; i
*;3

W:
*

j,, Cl!AI.T.AN DENNET7: I thought you weri arguing M
M ,

,
,

's. fx *^
that tha federal rules chould apply? $'15 |'

D
!16 j !!R. AVERY: No. I was saying that you have got }|
f* -

j7 , to look to the AEC rules to find out what use can bc : ade f|g
-2C i

g of depositions. There 3 s nothing in 2.74 0A (g) that authorizes $$ l
Iy UE I

19 the use of depositions.

20 CIIAIP.21AN DENNET7: Therefore we should look to

73 , what is in the federal rules about it, shculd we not? g
:)

) 22 !!R. AVERY: No. Ycu misunderstood no. h' hat I !

23 tras saying uas in the absence of a specific rule, you are A-
I

:

2. not authori:cd to use depcsitions in this way. And th2: the ,

l:,pt, c. isc

25 ' fact that the I6EC did not include a rule like Rule 32
', r-'

.

s a

.i.

.
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| indicated that
IO

(j j '

; they did not intend to have depositions used

)
. .
e n7 |; in this way. I don' t think you can, as a roard, create a i

,.

e'
.,

W.
Jh hundred-mile ru'c in the absence of authority from the g*

} h . r4-

4j Co:cnission in its rules of practico. f'
|I ~.

lin. FAR':AKICES : Can I ask the reporter to read f,-
m5,

-

fl 1
6 ;! back the initial ruling of 14r. Dennett? There was some N

, -w
t-
'

7, discuccion and then Chairman Bennett restated the ruling. Q
Well, gentitren, | $@ .'

6 |i TIIE REPORT :R: "Chairu n B2nnett: g -

p ') W
L.

a '. we now deter--ine that we are going to follow the rule that pf
w

h', k
-

10 there will be written direct testimony unicss there is good i _

$.2-4
11 cause shc,wn why written direct *estimony will not be receivec. g,5'M

''

,

'Nk'
.

iM@]i
$17 " ow one good cause which I think everyone will

g a v....

13 agree to in unat enere is on edverse witnera th.n. you a.t e i

.|
@,M

'

a:n
j .: calling and you ccuidn't got his direct testimony down in PN

}Q9
-

4
15 - writing. If that be the case, of course, you are going to

1.. :g:+
16 have to ec11 that witness before the coard and we are going @!J]jMP ,W i-

37 to have to take his testimony here." [Q ,; ~

?$
18 !!R. FAR"AKICIS: I thought there was -- p

Th
19 MR. A\*ERY : That was the second t.ime he spoke. Q | --

'i 'r
20 :; Did you want the earlier time? Sy3,n,

a
21 h, g,.IfIIE - FAE"AEICES: YOS-

;i

I Tl!E REPCRTER: " Chair..ar Dennett: Genticcen, we12

h@!@
h

23 feel ths.t the rule provides that unless there is sone cause

3 i. Q% '
-

22P given for it, that written direct testimony uill be used. [
s .ce .,m s. q

25 Depositiens, if there is some reason for otiering a Ag.dv ,

I p '

I w

.
~ - ,'

.
I *

. . . .
. __

A
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y deposition, may be used, such cs if tne witness is dead or

() 2{ otherwise unavailabic, sickness, or for the purpose of
'

3, using the dr; position to contradict or ref resh the recollec-

4| tion of the witn'ess, comething of that nature."
!

5 !| Cl!AIIU4AN DENNETT: All right. Now ry Board

'I6 h ncmbers tell me the initial statc=ent I made with respect
i

7' to the use of depositions is the one they believe should be
I

8| foll wed hero, that we should not follow the federal rules
,

9: because that, in offect, would be our making a differenti

'1
l

lo s rule apply than the one which should apply, because in the
Il

yy] caso of the federal rulo, the 100-mile preposition is there,
E

j7 ' which is not appropriato in a case like this, where tho

({} ;) witnccson can be subpoena <d. *

I
.

4. nn. avonID~r: Off the record.

15, (Discussion off the record. )
09 16 !;

';
'i

17
I

18 ,,

l
19 ..

.

20 b

21 1e
*4
t

C:)
22 '

io

23 h
C

O 24 2

... ,o.,
:

.

. HER_

._. - .-
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j
I CilAIR:1M! b!,:::iETT: Or. the record. (

.. b2 We woula 1; .c to go firnt to the argument for a cc
q

.s ?
3, notion for a protective order. f

,1?
;

!, $4j !!R. AVERY: Irs. Golden is going to argue the N
h 4

5 ,' protective order motion, and I will argue the other notion, is;
'l B6; ::r. Chairman. $n

7 |I I
,

CHAIR::AN BC:;NETT Can you do it in 10 minutes, F
y w

8 .' *:r s . Golden?.

4
i <

9 ;, FRS. GOLDEN: I expect so, your lionor. In making y
.

L. is.
-

10 . the motion, we have tried exceedingly hard to relate it only c
#

2
11 to thonc documents which the company felt, not for reasons R

A
12 of antitrunt irplications, but solely for reasons of its

.,

13 .:e. n. . . . .vyc nea 3 ; r.e. a :c ;.n j i ef e n : c :.e d :rc.t., e tir,n .
-

| y'
I*

,
*/r.c Ocpc.r 1 3.i t a..u U.e Tute4vunuts ins ve 8trongly ki. ;m

:p15 ebjected to our secking a protective order for a particular p
,..

r216 d o. ur..ent involving EPIC. T1.in document is numbered 95,306 j.
17 and they have vociferously but inaccurately tried to b.

. , , .

t,
18 speculate en to what infornation is contained in the document. b.

U
19 It is our feeling that the docucent in r.3 way 7

L.

20 shows a str itcqy being used by Applicant to prevent the [l'
f

21 advent of EPIC, but to the contrary, it chows the cc.pany's 9
s*

d.
'

22, policies in the negotiating with some of its wholesalc $q w
23 . cuctomers, acsuming the advent of EPIC. We think in this _.

N

24 instance the harm to Applicant thct may result from the hfv... N : |p
25 disclo.sure of the docum.ent is f ar c 'ershci: wed by the

h.3l..
t. .

LQ -e

* ?,

.

' .

5 - %&.

; m ,. c . .. , .w.,,' .e...~ . . . . -..
.

. .
-

L a.'n . ....

i
i

. _ - -
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I insinuationa and aspersions bcing made by the Department and hw
[-)2 the Intervenors, and for this reason and to linit further ';'

,

'.u . ,

:,y3 argument on this aspect of the notion, we are agreeing to , ;i.fo,
Ap

4 produce the docudent and will either be glad to give it to M

'i -
5' them today. I have it here for them, er will include it @

.

$
6 with the naterials we are providing today. $|'

|I,
7 This particular decament is mentioned on page 7 %

98 of our motion. i:
E8
w9 CillsIIN/Ji DE!!.'!ETT: ::cw are you saying that you y
f

10 wi thdraw from the position you have taken there and. that i.
:.

l' you are going to present that? h
t
7%12 , !!RS. GOLDE!!: Yes, in regard to that particular 14
:or
%)13 O th?tM* *D r \*0 dj a) v'i t $a v 3y,'

'y,/.wo
j 311 :::;7.1:r:A.. n:':.;.I'//T. ::ca you bes t: suggested in one y-*

.r
c uU'

*

15 of the pagos here th? u would like to have the Board look ?.U
%

16 * at certain documents. ?
:N,s
.s

17 [ MRS. GOLDE1: Your I!onor . if I =ay go on, we have
r

'
2 h h. , |18 sone suggestions which may resolve the entire problem.
::: ^ A,

'

c
,Wm \19: CilAIIC1/J: DE:? :ETT: 1.11 right. Good. !,fSA,

y%:- -i

20 '. *1RS. COLDE:i: We know that the Board in deciding M'
, h

t

kNi
21 this motion has to weigh the ecmpeting interests of our

@jF,> :: .
22, need for protection of certain documents and the clai:.cd need 4D$

s sv
e23 of the other parties for the disclosure. The first group of
M@6-

'

24 ' documente fo" which protective order uas sought relate to Nkeve.t tv. 'j.c
25 pendina neactiations, facilitics cuned by Cannon Millr, the N!@l . %

w..

'_ _ 2:m

i

|

I



..

; 1015 (
i 3 b,

-

r4
1 University of :;crth Carolina, and the State of ; orth Carolina. 7s

.c
'7,

2 :either the Depart ent nor the Intervenors have denied that lh
Q3 thece r.aterials, if disclosed, wculd put Applicant in a very G
m

4
d, i
s. disadvantaceous negotiating posture. We believe such a result
W

5 is obvious from the nature of the documents. 3?
,.

r
6 We think this is particulezly underscored in the

,e

i',
n,
a7 case of the acquisition of the U::C fc.cilities, since the Eg
a
bu8 Interevenors have pointed out that their counsel represents b"i
rg
y9 parties actively seeking to acquire that syste.- ; well. v
%%10 - The only reason stated by either party in support c f -

II nondisclosure of these docu;aents is that they might contain D.
u s..>

12 infornation that Duke is willing to pay an inflated prico b
.,p

,
4

13 r.>. 11 r.,.:';-i : L ec::.t : ti.c :.c p. = '.:.c:. u: u : :.tf; ; t .a fQQ
,

g.
4 1. sc e .'y M inina te act'n1 cr FMc rial co:r. petition. !;Qtf

.

,x .
15 u-Applicant has already produced a vast number of M@sy

rM
16 docunents on its acquisition policies i:' acncral and on OhI

:.18
17- specific acquisitiens. The Depart en: in fact has attached

:

iqk
;9y

18 sone of it to its answer t o the t oticn Mr. Avery argue. gh.
,v.

y
19 ' e,

Accordingly, we believe .he Justice Department h,
20 /

gy
and Intervenors have had substantial opportunities to $[

} e. u.c21 ' discovery Applicant's posture in its acquisition policios. TG|'

r.
L?? -22 IIoweve r , in an attcnpt to give you a solution that night be (Pu
H,f,

23 satisfactory to both sider, that vill fairly balance the hg,

t W
24 %ccrpeting necds involved, we would prepose to offer to make FQ

| Chg<,%. h

25 atavailabic to counsci for the Deparu:ent and the AEC all of g'

''

tM4.

W.

~'t*-v'
v s

.

I
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Ity 4 !
~

1) the documents that relate to these three pending negotiations hi j *

2l which show that Duke is considering the payment o: an inflated $
'i e ,..

,

3i price for the facilities because tne acquisition would result [
d L..

"4 i in clininating ac~tual or potential competition. )
a : .m

!? )o

51 This is the stated reason they want the documents $ i

;| i'
6 ] disclosed, the Interevenors have indicated in their objection d '

I'
' .w i

7 :| a willingn..ss to forego socing the docunents except upon (, _ |

|| ..

'

further order of the Coard and we feel that this position i 18 l, ,e

I?
9: would acco:rr.odate the interests of all of the parties. [

[ E., !

10 j C11AIICGN BENNETT: Now you say you are willing i

'l c
II to give it to the Justice Departacnt only? g

(* :. :

12 } f!RS. GOLDEN : To counsel for the Justice Department p' )
.I k. '

13' r- ' t. ' C . vit5 ti.- f _. c : 1.o r 1 i n. i t a . ' - . ''-r* r .' c c.:.2 - , .,- n t h e r d |
5 $

'

$I '* aic.' a i c a t i cit coulO DO :.anc 'apon a snch ng or gooc ctune Lor Ene
i :M

~

15 ,' furt.hcr use and disclosure of the documents. 1
,t : ;<
st ' a4

16 h Cl!AIFR.?su I?ENNETT: I take it you agree with that? {
:li F

17 ] lin. DOURNIGIIT: Judge, I don't. If I undcrutand ?g

fi I
18 |' : Irs. Golden, she is ping to ferret out of all of these b.

, e
t

19 j documents only those that in her judgment indicate that Duke
.

!\ b?
20 " wa s wi lli.- <2 to pay an inflated price for the facilitics. We ar e

f i
21,| a terrible disadvantage in responding to a notion for a 9at

k.i'

22 pretcetive order on doc.ments we haven't seen. We used as an L't

J.. &
g

23 |. cxample the possibility of an inflated price. There are ny
I 3

I e
24! cther ways in which a cor pany, which is t.he exclusive whole- p,

cer>< m. s-c. p
25 ,, sale supplier to a system, can, through its negotiatic~- ~2

ij , .. #

4 Q **

v atr
N 6
. g

"t
I
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1

I{ with that s,cten, f ur' her the possibic future takeover by 8_c
.,

' ,

2 the company of that. syste.7 F., -

..

[53o

3' I don't think I have to point cut the possibilities %-
-c, _

,

d' that. are prencnt there. If I did so, it would be , it would I? C&
7 .-5t perhaps result in aspersions on the Applicant, which we can't e -
c~
O

6f s.:ppcrt, because we haven't seen the documents. So we would $ 'E
f s

::,
7 ', be . satisfied only if the Departmene of Justice and AEC Staff '' -

I

.h.a
8, :ould see them all. That is not going to be a dicciosure 4

' ,,Y, %- -
9; that will hurt Duke in negotiations. 's. g -

4
L..10 These counsels are not going to give these

_

yy
Il j documents to anybody else without order from the Loard. I_
12 ] | :

MI< . LI'CI:II': Your lionor, we agree entirely with p
?g13 c. c ., . . a e l inc :: n e . : nt e rr'*e , orc . 'rh 2r e h a r n ov 'r 0 ::- c * c l e. - - $ 4-

Yh14 ' ..n e du c.:ments are irrcicvant, or tha t L:n.:y pzlvileged, i #W-ca. e
..w .

:. g-
15 * cither attorney-client privileged cr the no-called political

)T -:Wd

16 | privilege. IS
't 6Y !

.

I F ., tie believe the statement made in our pleading t. hat @@m-
. ,r t

_

1..,s
\

inff b18- we would hold the doeurents confidential, we would not use |uq r--

!? .. L-
19 i the:n without. naking a chowing of good cause to do so, should |"e

-

f.w
p,

w
20 ., be sufficient to protect the Ispplicant frca any un.arranted AW_
21 disclosure.

22 Vic uould like to see the documents to ec:. pare them !.Q,>
1 v; . -

- with other docun.ents to determino curselves whether they will p_23 '
6:- -f -

Tmr>y-
24 ~ *

be useful to our case. j E
e.r,.s. u:. t ww'

25 CIIAIIC*?d; EL:2:ET-'': Are ycu .-il]Ing to it.t counsel
' Qfl. T
-pfg;

JW-'; Law
kk!mr
.i N%

l'
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/ _

.

: j'

i

l1' f or the AEC ar.d repartment of . Justice look at these documcats, [j . j
.: ,

M2, and are you willing to produce all of the documents? }e. 3

a
>

:

3 f4RS. GOLDE::: !!o , sir, our proposal was since $I {-y
i n'4 ene stated rearon' for the disclosure -- 2

4
-

.3
-

5 CIIAIR:4A:: BE::: ETT: That apparently is not acceptable |
7

.
;,

6 !sRS. GOLpE::: Is it not acceptable to the Board as N
-

$ =

7 well? f,, |

,

,

8 CllAIIC4A!! DE R ETT: Well, I a.t suggesting it is not I
~

|
<

%
'

.

%.
Ai ,

9 acceptable to these partics. !!ow I am asking you now whether ,f )
|

i.

10 you want to change your proposal in view of it being !) I

I-II , unacceptable to them? g
,

s.
;

12 , !4RS. GOLDE::: I think our proposal possibly could |
c f

13 ; .. e t. nJ .; :m a bi r, i li r i! i irii ' i. - c. ' it i.i p t S -- ]
I4 c"a nn 7 erM anticont et '.tave i; .plications.

w@p:@c
''

15 CI!AITC'.'i!! EE::::ETT: You have got those documents N; ) N
-

M)16 1 that you have selected, they are right there, you have got therc :Q
|; { h17 all collccted, can't you let counsel for the government look pL
!' $f18's at t' hem' W
n 4i m19 '; Counsel for the Intervenors have said "We don't a.).
#| [20, want to look at them if you think we will make improper 7y A- -

21 ( use of then" hf l
"' 6$4

[k22- Counrel for the government says "We won't tell
is NMe-

T. t23 .' anybody abcut what is in the documents, we won't try to offer .&.I

@gf
Sy .

24 them withcut coming back and telling you we are going to
wm m : ' ;M p

3m \

6.h.d$25 , of fcr then" and then showing cauce to tne Board as to why
d7h.$y ~

it
>-

E.- mg
. r~ <

,
. __
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i;
. , . =

I[ they shculd be offorcd, at whien point if there is still a
.

*||
4 ,-

2 need for in camera, I suppeso you can make the usual motion. 'sti

3 &&i MRS. GOLDE:2 : With all due resecct,
- to the intcntion 6-Lp*L4s4' &tha t I know he would seek to hoop these documents confidential, fgn

y ,-5' there have been instances -- g
6- sWCIIAIRIM:2 BE:il ETT: We vill direct they would. g=-4

WF7j MRS. COLDE:1: If PC received documents in D-n

p8 confidence from certain natural gas-producing cc=panies and
hk: j

+_9 i they were assured they would maintain ccnfidiality, and gy'
,

h I10 for como reason, whatever reason, they got disclosed.
9

II ' y
,i . CIIAIF11AN BE!!NETT: This is not th <s question o' d
<*

.-

RR12 :'. a company doing it; this is a question of turning then over gg
' ' ~ '

Mt
13 '. t<. a r, c. , !Ir 21. . . n es. ' c on n e. .f l ,

k, ;
~

,,

r,, , - +-*
M1:S. COI.D.".!; : Tben ts docurants were turnel over te tdo F

w -

,

,,I. u ,
*15; I'edoral Power Commission, named parties.

- Ih
16' ,W

Cl!AIRI1A:2 IAENNETT: Thyse will be turned over to Ih|' ?

17 |! particular named counsel and those named counsel *.:ill not
.-

!i F-
L_18 [ tidelose them to anyhedy clso without a further order of this l h:t-i

,i ui-_19 pm_h Board. k
1
1

20
} Mit . PAIO1AKIDE3: Or perhaps they could see the:2 in

-

,

21j your offices? \ "

!I

22] !!R. LECiIE: We .rould agree to inspect the doen=cnts '._
itp

.23| in their office, and not remove them except for a showing of h!

24 e.,-- . h gocd cause to the Board if it wdrc warranted. We would no: M
A23;; eaxc cr make copica of thcm. Y

9
4;'-

: 1

p Dp

i

i

<
_
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,

Y('. 1 |, CP?.IRI;A:: LE::::LTT: Is that sa t.i s f ac tory? y-

s;

h 2 {t'RS . GOLDE::: 1:6, your Ifonor. Our feeling is the i,
-

.

3, nr.ture of those documents -- we realize the Department is --;

!

g s

Wy 4 not involved, as'far as we know, in negotiating to buy any
7h.5 ofy these f acilit ics -- but we feel these are very important f{

6 to the business interests of Duke Power Company. p[
7- r1

I have seen the documents; I have no reason to J*

??8' believe that any of them are incriminating or show anticompeti- f{
M_-9 tive implications. The Department and the Intervenors have M
f

10.i 53stated very clearly that. their only interest in the documents
h+f-II is seeing whether there is anticompetitive implications in f. |,,

12 C,e document.s. .:N'.
: y,f

. 3
g I3- +

't feci th;t since thet. . . a e ;. 'a- a : . . 1. . r .2 .;, M j
. a'

09I* s L . . . 'J a c a e Is no denia] thar disc.losure of tne accuments }ffr

W l15! would impair Duke's negotiating position, that the solution w
\

bQ
lI.

~! we have offered fairly balances the interests of all concerned. f '

me i
r

17 ,L;
'w

: Ar.d we propore to stand on tht.t. W l

* F-
h U$18- r e_

-

CliAIRMidi UE::';ETT: You may proceed with the rest Ml-
;:;

19 i of your argur.cnt. That means we vill have to c.ake a decision ,7
20 on the subject.

,..
21 , :.:."S . GOLD 1:::: Yes. e'c

g 22 [' The seccnd group of documents relate to the r.cthod bh

23 [ used by Duke to compute cost and prico er imates. In the
p

,h
t

7# /' last grcup of docur.ents which we revic.eed, and some of which hw
h ,w.m e,. |- wg i

25 } are bing produced today, we have cor.c across scr.c dccuments
k,' (4,

,
.

: - kt i
' + |

. . ..

4
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,

'.' ?; which fall into this category, and if I may, I would like to ,

~4i p T
2 ;; add those numbers, in essence amend our action to add these %,

4
,i 9

3! numbers to the trotion. (!
J

MR. .TUBRIDY: Do you have a reference to the page [
j.

4 :)e in
! ,

S ',; numbers on this when you talk about Category 2? Is that
,

l' 7 '
,

i f6;j page 4?
\

7 ;'. MRS. GOLDEN: That is correct. A
%

i a
f;

8 .{ No. 2, cost and price estimates. i
|I

9h I would like to add these numbcrs, document page x

d
",s

$10 95,737 --
.i

11 n. CllAITC4AN DENNETT: Under which footnote? e
*

!!

12 h MRS. COLDEN: The first two I will give you will i
y

o <-

13 3. u r. :.- rotr 4 r n:t to.. n nt grc;p .-ill r.: ::- E r n o * .-- 5. ,;
.

(p

11' i:nct.r nc'.c 4 would yuu cad 95,737, asad 95,736. f
'(

1,' "
15 '.. Under note 5, would you add 96,063 through 96,102. .

t
c

16 The documents specified in those two footnotes are [im
'l

c;'

17 r. called f or by Itcms 4 (e) , 6(f) a:.d 6 (g) . These documents f
4
!!

q

in a business sense are highly scnsitive in that they show

18 "d
,

,

|

l
-

+

19[ the way in which Duke formulates the price it will of fer for (
c

ti

20 j facilities it soc ks to acquire or the method by which it [
r

h
I:21i' evaluates its own systen incilities where those facilitics are y

,

S
r

22! sought to be acquired by another system. | i
|

h
23 '! Both the Decartront and the Intervencrs indicate that |

'

;l
i

24'[ they have no interent in pure mathematical forculsticns, (.i

pErem hp
25 ; formulas, or application of those forr.ulas. And only sock $.

|:' E.
i.

>(
3 S

!. =

L

- ..
_j

_ _ _ _ _ _ _ _ _ _ _ _ _
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'

(
, x'' dccuments insof ar as the methoccicgy reveals or that the
D 2 a.nothodology c:plo)cd takes into account the competitive V

3 E
inplicationr, of the transaction. e

@ 4-

In licht of this declared desire, and in an effort
5

to balance the ce=peting interests, we feel that, and woald I
propose in lieu of the relief sought in the sotion to modify '

.

7
Itens 4 (c) , 6(f) and (g ) , to eliminate any documents

-

,

8
relating to the =ethod of computing the value of Duke's '

9
.

facilities or the of foring price for another syster -,.

10
i; facilities.
! h

11.
Other than those showing that in computing suchI-

12 i 1j of f ering er asking price, Applicant tock into account the
i
E

i
s

h :. p stiti': .:: :
'

' ''-
O y

I

,, - ~ - *- * - *
?.,!

' ' j; 4'Uc tcIlevo such dircle,s.;re, however, shsuld be y.

15 ||.limited to counsel in this proceeding and no further use I |

e-
|

'

16 F{p or disclosure chould be made cxcept upon further applicat-lon r-

17 t

to the Board upon a sho . irg of good cause.
i

18 L .
CI:7IP.' A!! BE.::1 C T: ;.'ait a minutc.,

4
j9 o .|iIt would be elecrly very relevant to this proceedinc

.

,

|

20
1 if there tere such papers, wouldn't it? s~

21 i*
,; 2:RS. GOI.3E::: Such papers beir.; those that show I-

D

g | that Applicant took into account --

23'l
1 C1L'sI??.AN DEN::ETT:
!! Yes, that would be very relevant,

bc,es.24'
pA-

.ouldn't it?=!
-

'

25[ Uts. COI.::I:2: Ycs. And t;.ese are t':e unes we!I

|' s

t

.

\

.
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h
|

I propose to disclose,

2f CliAIR".AN LE::':ETT: Det you are pro,;osing they would jf__
V

3 [ not be disc 1 cued to anybody exceps, y$
.

(.and would not be
't

' r',=.

4 introduced in evi~dence.

5 MRS. GOLDE::: Uc can't determine at this time 7+g
'l 6-6 !! thother counsel will find them sufficiently of evidentiary
!! ^
a

7] value that they would uant to use them. These documents would
I; h-

8 ii still likely indicate the formulas and mathematical
@

N k9 ', applications of tnose formulas, in addition to surrcunding tG_
I h10 discussion that might be there.

}.y
..

pgeI I -| It is under those circumstances that we feel the ,i.,9|. gp

12 [4additional limitation should be placed at this tin.c . And hq;
{jf

d sf
13 ; e.1 ce;ur n e. ur,cn a sh...'i.3 c,c ge.' : 3 v.. . : :. .,-ti ...r .:e.

. g
. . I.'

.in . t ve ncir,: cou a c,. aupa y -- Wn
.. o

. * ;, . .

:1
- . ac.g

' 15 ] CHAIRMAN BE::';ETT: It would be orely a showing of M.
, w

h

[f{16 ;, relevancy, wouldn't it?

I @17l' MRS. GOLDE:~ : No, I think you would have to show =or e t.;)-
4 v-

18 than that under the circumstances, because you would still
!! Ec19 1 have to weigh the cc;mpeting interests of the parties here. Ir
i

20,; .

The Applicant needs to retain these formulas, and,

!! -

t
21 % not have the:a introduced to their competitors, who are J

||

22 ! Intervonors in this arca, who are acti?cly seching the 1:NC
i -
1

23, facilitics, for example, or in the case of High Point, which
t| fr,4-_

i

24 is an Intervenor, depending upon the results of certain
.

.. , -
25 j,., litigation that is nou pending, there in fnct may have to Le 9 *e

g(p.I

4

'

,
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h i1 a sale of certain of Luke's f aca l: tics tre th circ at the ilich [
2 Point.

'

3 That is .chy we feel the limited disclosure now to hI

d 3

counsel is suf ficiler.t for its purposes for which they seek
h

-

5 the docunents, and at some la ter date, if they determine they 3

1

-6 vant to atterpt to disclose the= further, they should come to )
q

7 the Board. i.
'

j
8 (Board ccn' erring. ) I
9 !

CliAIR.'!AN BE' ::ETT: Is that proposal satisfactory,
10 counsel? *,

11 Just yes or no.
f,|

12 <MR. BOUK::IG!iT: Judge Lennett, part of I' is and I:

' 13 nart of i t i n:. ' t
. 1

.a

b >
.

iC:.%;c4A.4 Ei.N .F.TT : Iov ahmtt you? Y

*15 a
MR. LECEIE: Your Honor, we don't feel it is f,

16 .ssatisfactory.
,

17 CHAIR *.A:: 3E :::ETT: Al1 right..

18 We will let you have an opportunity to answt.- . b \

I ql |
!19 junt thought maybe we could short-cut tl.is if you ag:ced.

20 Apparently you don't.
s

21 M P.3. GO:.DI:. : The third group of docu=ents for whic!
22g a protective order is sought is described on page 5 of our5

23 notion, Category 3, future plant sites,
s

g

h-s7 ire have agrced on hchalf of Applicant to produce
24' ..

. epoam. sm.

25; pages 93,524 thrcugh 95,639, cacapt for those portions in the ''
.,

l'
n

. , ,
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} :.c25 hc
.

I docu ants * hich identif y the locatica of Inssibic sites en "

2, schich Duke may in the futura construct system facilities.
.

4,

3* CHAIR'1AM DE:.:;ETT: What are you going to do, just Y -

-

f ;
Cu4, not state then .and leaw. that space out? pM
r..,

9 |
5* MRS. GOLDEN: That is correct. All we would be i

.-

6'.. deleting is the absolute identification of the site,
i
jf, lnone

I
t

7 of the surrcunding textual material will be deleted.

8: I think this very nicely takes care of the concerns Y
e-

9, of the parties, that some anticompetitive preempting. h'
g-

10, consideration has been tcdc. 5

11 CHAIRMAN BEN::ETTi Is that satisfactory to you
i

t,

12 I gentlemen? 26-
m.

?13 :.a. :me:tM :;in : ::c , sir. 4.,y
|

4~~-1,i : *RS . GOLDic!: I '.:culd lanc te point cut, your 4.

&v.,

.I
1: *' .

15 _ !!anor , that much of the land around these areas that are i
Y bt |16 identified has not as yet been purchased by Dake. Disclosure

ho.{
|

e. <

3
17 / trould clearly create great land speculation -- fjg

,. %. I

IS , CllAIR:.:AN BE:!NETT: There are two different cir- h;'
f?$

19 , ccmstances. One is where it has been, and the other is where kh
'| o.-~K.~~..* )e

20 ..' it has not yet been. ri
,

wr
F 6.-

21.'i MRS. GOLDE:!: These are only future sites. "-
. e

@..}
27 C3A113AN BE:.:.LTT: All future sites? Q;

i M
y23 IIRG. GOI,EE::: That is correct. And it is a ff
M. g .,

24 . fairly limited number, parhaps n' half dozcn or so. La r.d @
in is Q)f

25 , specalatica ceuld caly redcund to creat discerv ce to the

ff}$$, :), [421Y

'

I # ,,
-

|

!

,

1
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,

1 [i ratepayers, because invariably if Duke does acquire these ?"<i
wo
Lt29 sites, the price would be inflated and would be included in its pk

d.
%.

,

3 ;Jl rate base. /f. '
|

4f Ue fedl the objections cade by the parties only go Ef
--n-

G

i

5h to he factor of possible preemption,
4

possible anticompacitive :h
9 6

6' considerations, and all of this will be revealed in the y-
!! '
.i

7| portion of the documents tha t we intend to produce. ;.
'

l' ;

8'
-

e
All we seek to do is physically delete the name of }

e m
9 |' the site, together with, in some cases, certain financial ht

ar.
10! information related to that named site. And we believe that

,

; m

11 )! this is a fair solution, and would not impair either pare.ics 0
- :

0 $?i12;l ability to go forward,j ff.
t.

-

13 '! The last grotip of dwir.c r.*.e. - 'Itai 4'- it
::'-

d
fj7-

W"14 P diap..Lt: appears on page o ana :nrolves enreo cocu=ents
.r@y

' 15 | 2A
g involving a purchase by Dune from the Blue Ridge Electric

.g|.t

16 {| Cooperative of some lines resulting from flooding. ff
i e-

17| The Intervonors have indicated they have absolutely
$.$(. . .

18 no interest in these docu=ents. The Department, on the (,
r-

191 other hand, takes a somewhat less flexible position, and hk
would like the documents produced. {El.

20
t

y
21 We think that in light of these considerations, {'

-

'N22j where they deal with business dealings, those who are most
P S

23' interested in the business dealings, the Intervenors, find {;.
w.

I 124
3 they have no problem with this. T

wm. um. s. 7f;
, sq

25 h We would be wi31ing to review the documentc, as we 9(k
%amt

..

! . %
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t .

)0 io e done I think in othar regards, a:.d I would like to point .

'
,

2 |; cat, ar. you recall, your I!onor, we came to an agreement with I
Ih w

3 h the Ucpartment and the Intervenors on the intent and anticipatcd $
! E

4L cffect of rate changes, and schedules, rate schedules and hy-
| S

5| contracts, and we think that that is the same type of agreement 1
1

_
i

k '

6' uhich we are asking for here, both in re-gard to the pending

7; neg.,tiation documents and in regard to the cost and price ;

8 documents. g

9 At that time the Department had no problem with cur { |
f ($

deternining which documents showed an intent and we feel that h10 |' c

11| under those circumstances the same type of application could i

5
12 be made here. -

$
I w

.

1

13 ,| To t eLura ju_. luicfl. Lo C.m Llec. Aidge d oca.:en t.9,
J>

?

1. uc wnuld age.in ha t. i 1 1 5 .13 t c. .; i . e r. hms e:y er ute3e decame:.Le fj. !
.

p C
15 ' which show that the Blue Ridge Electric Co-op received special . C' '!

d
16

'
treatment by reason of its comp'etitive status with the [*y ;

@ i
17 Applicant in this particular negotiatio=, g '

8'
18 CIIAIRMAN BCNNETT: How can yce show, without having f

19 |, si
a comparison with scmething else, whether there is any special (' '

-

20 treatment? ~

f:

21 ]
MRS. GOLDEN: tie believe that what they are asking ;(

l
22 is that on Lhe face of t.he documents there is something which g.f

i

23| indicates that in negotiating with Blue F.idge, Duke took r[
| i?

24: into consideration the competitive posture of the Blue Rid e Y
em. u< ]

~

@JI
25 Co-op. E

m

t
-$

||
,

1| f'

s

- M
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0'i

1 We believe that there will be future purchases by 1
1

,

1 .
'

rj

7( ''nhe of this nature, in the nature of tt.eir construction J l

U, W
3[ program there is bound to be, and that balancing our need to il

a

4d keep the methods'by which these facilities are valued will be n
i rj

5 ,I fairly protected if the request is modified so that only that [
:

1
1

6| information is disclosed which meets the Justice Department's h
c 5

7j ebjection. O
d '

8h Under those circumstances, we think that the Board
t. e

p.N '

f9 ,; can strike a fair balance and protect everybody.
h t

r,

eIOy As I understand it, the final group of documents ( |t
t

1 ~

,

11 i| =entioned in No. 5, on page 8, there is no' dispute that the " |
'

Y A.
12 j, parties are willing to agree to the protective order we have

];- r
13| proposed. I Q!'

l ' ?,r
14 C:: AIL *A:: CEI;;;ETT; That is evtteuL, you agre J to

p . ),

15 N that? Yd
v;

16 MR. LOUK:iIGirr: Yes, your Honor. S_.
p 4

17p MRS. GOLDE:: I think we have tried to be fair and {
d

E-

18 J reasonable and have only sought protection for those documents
{

C %19i ngain which the company believes are sensitive to their businer ffs
3 e-

20,l' dealings, not which have any antitrust implications in them. ?
[ Yi

21 ] * Since the Board must strike a balance, we feel the hp n' V
22 .- procedures we have proposed will accercodate the interests of 9

w
c

3 4
23 both parties, or all three parties in this case, and the AEC, he'; 924. in having disclosure of necessary information without impairin; Ptse w. w. . - 3"
25| the company's negotiating abilities. U-

|| bi, zd
{$.

,

a
,|~ '

i

. . _ . _
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h

I !I 'Ihank you,
,

:I

2 MR. DOUK21IGilT: *Do you want us to proceed with a 7'

O
610 3' response, your IIoncr?

:
.

s

4I - /
.I

5 ;|
.

::

6 .l - ii
.I

.

y I7 ',
R i

. v. - i

86; r

h ;;
9 ;I

f
!!

10;i
i|

11 ? -

12 !,
tit

13- f
:i
u

I4 j
. . .

cs
ir; .;<

15,i
p
.i r

16 c'
\ :

-

17 ,-|
. .a

.

: $
18;

_

\
19 ^ Jh2

Lh
ti e

20 s
i!

21

'i

|.*

|I
23 ?

d .

24
!g ,:t

.orte. W.' $
([

;l G.;
?
,5$

II (ll ??
...

_ , _ _ , - ,--ww ,---,
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,

I ,:
.,

i44 I CHAIIAAN BE:::idTT: You c.ay proceed.
,hl ! S

2 MR. BOUIO;IGHT: We have responded, I think, to the (:.
%

3 Applicant's Item Nunber 1, that is the ites with which we have B
y

4 sug ;csted that the. Cepartment cf Justice and AEO Staff alone %
~4

5 . lcok at these docu: .cnts. We were very careful in cr.r answer.to
. ?,,

,

6 disclore to the Board and to all parties that we are interested f
9

7 in the Chapel liill situation on behalf of a client.

8' liaving the Department of Justice and AEC Staff look a?
, .p

9 at these documents just can't possibly hurt Duke, that we -

i; i

10 ? can see. n
.. t

II Item Nunber 2, I said yes and no a few minutes ago.

r12 I have r.o objection to a protectiOc order li:aiting those i
,, e'

213 7 cc ..,- en.,e te ec..n:.-1, : Icr.g as L'.;... ac Lec ti, c. cr Cer can be S

&
I4 rero"cd in the B00rd'c diccretica npc.r. a ch . : ne; b; .:10:::: ef M

BK
.15 those two parties, without any artifical standard being imposed f,

y . - w
:* g16 now as to what these parties will have to show. M.

, . ,
. z.

<
g

17 f I think that those can be considered as ve go along
n :,3

18 and t'.at the Board should simply keep its discretien cren to
.w 1

19. act cs to a particular document treught to the attention by the
..

...

' 20 :! Decartment of Justice.
p

- |'

1

21 Cl! AIR'OS BE::NETT: Well, now we can recei'.c docu- ont s
. g

22 [ in c'.*itienc0 in ccncra, you kncw.
P

3
23 MR. BCUIC;IGHT: Yes, sir. I think that is possible, N

h r2
24 I think there are a number of possibilitics which va just can .et M

erttes. N. .
[~

25 i begin to appreciate at this point when ncs one has seen the b
$ fi
o '

'
.

g

v9
Il

_-. . _ . . . - -
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. r

'|
~

s .

C 1 documents. The only thing that--- the only reservation I'ra ;.| g ,

2 ctating is that Mrs. Golden stated a standard for inducing thesc P:
,

y .-

3 documents into evidence, which would be good cause, not merely Ey%-$
_

4i relevance. -

f, e

y
.'

,

t 45; So long as no standard --
4

h
6 CI! AIRMAN DENNETT: It was ny understanding she wasn' t 7

i f
7, going to produce anything unless she said she felt that this )

! N8 | particular material was relevant and did show certain things. $i

91 MR. BOUKNIGi!T: Absolutes help. That is the second f' l
<

i
' c 1

t !
10 i part of my arguccat on that. I disagree totally with Mrs. .

; -

p
11, Golden's position on that. There is no reason at all why the 3

i t.? - )
12 , Depart ent of Justice and the AEC staff can't look at the .-> d !

' %??
sa : feucd as, can'i decide for thenselves uboriu r t not e is any | j%i-

te: eel 2 Live ef fect of t* <- "-~i-ei- a-

D!i
c. ink15 i The formulas themselves, what Duke is doing, not jutt hJfe

; Yn|4
16 , what they say about them, is awfully important. Here again,

-

@% s ~sw$17 you have got two parties here, the Department of Justice and

b j;f
1

3$18 , AEC staff, and a group of counsels who are never going to be
|a D \

19 involved in any purchase from or sale to Duke Power Company |

|,_
.i

[[M--20 ' concerning electric plarits. 4?_
%W-

21 } So we object very much to Mrs, Golden deciding
|

(@{-_22 first uhether it is relevant. Fe think that agreeing that M
kkT-

g%[yh
23 , counsel for the intervonors will not even look at these

24 d> u.aents is going far enough on 'our part. We admit the 7

g'<ww m. is , Q;f5
25 seven cities are going to bc involved in thase transactions with jegg

H
FEM $sqe
hfk
9%

e
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,

i

1 Duke. We, as counsel for the intervencrs, don't want to know h
d V

2; these things unless the Department of Justice gets an order frch
3 you saying that they are relevant to our case. f'-
4 l' So I think that protects then from the people who $
5 coulse use it against them. k7j w

y e
6 '! Item Nur.ber 3, ue really have a problem with Mrs. {n

;, s
u

7- Golden's suggestion that she remove the location of the specific %
0 f*

8 ] sites and provide the rest of these decuments. You will rrt -11 };
; Pr

9 j while we were arguing discovery a few conths ago, we discussed
f

h t

10 [ the Green River Pump Storage project that is proposed to be %,v
i

11 ; constructed by I:PIC. h,
ii S

12 i Duke, since the -- I wouldn't say since the k
(' %=

13- com encenent et this hearing, but certninly since that provisier &'q
| co. -

145 vas 111c.1 by PPIC wills the I'ederal Pcwer Ccr.bc.isslun had gone I j /..
%

f $15 '! out and acquired the actual dan site of the Green : liver
[gj(*f-h

J $|C;w16 '| Project itself.
k

|g ;=
-

*

17| Now, a few hundred yards in that area could make k
t, W -

IB ;! a lot of difference in deciding what Duke's motivation was in
h NA

19 " purchasing that property a-d in deciding exactly where a ad [
20 why Duke plans to build the facility on the Green River.

j! din'-
21 j ' As to whether there are other examples of this #'

.,
il

-

22 !. kind of conflict in siting, we don't kncu. But the yarticular (
h @j -

23 j site, not just the words surrcunding it, but the particular %{
h E

24 " site may be very i: portant, i
-

jew,m. w . , y _

25 .. As : r. Erand e .r.hasize-d time and acain in discoverv b&

k.egg
e

m

i Rs-

!
| 2ng

. . .
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1 2'

h: and in other arguments before this Board, what Duke says about [;SI

I g
2 k what they do is less important than what they actually do. d

s .e

3 f When you look at where they are planning to put their plants,
i B. i

4
! when they decided to put it there, and the extent to which that f_
y _-

S f| siting plan may conflict with what scre competitor is planning h
|,

M|f
I

6 '| to do, then I think a story unfolds that_ requires no words. I )

|$
So we would object to any deletion as to these h7 I

t -

/-8-| future plant sites. Again, we hav- sgreed that the intervenors , %
| Ab

not even the intervcnors' counsels, will not lcok at these h9'

W-
10 | documents unt!.1 ordered by the Board. These seven cities are b
II

| b
i members of EPIC, and it would be difficult, if not impossible, T-
t N-

A
12| to sort out in our own minds as counsels and in their minds @

! k313;i as our clients in this c:.sc, i:.f orr. ticn t.'.at y=u r.nc'.? fcr One fi |
N ??$

%Id r case and don't kno': for another. M
| ?%

ph15 So, we don't want to look ct them. But we have re.i

E.,

QL16
,

every confidence that the Department of Justice and the AEC %N_
p *F-

17' staff will both preserve the confidentia'lity ordered by this p
i' |

18 Board and will look at these documents closely enough so that b2- |

19: if there is evidence that will help in this case in those w
f.I-

20| documents, that it will co=c to the attention of the Board. h-
-
m

21,| . CIIAIR"JC BENNETT: Well, now, you agree that the ?
I, p+,2

22 |, documents on confidential business strategy are of no interest "

i n
23i to you. 2?

db-
24 MR. BOUrl:IGliT: They are of no interest to us. Iti-foowiv.j k
25 CHAIF2:AN BENNETT: And also the doc cents on

. r-
-

c .u_-.
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i.
-

I

- dh5 I parciculc.r individuals,

b 2-jer MR. DOUKNIGHT: We would like to see those &W3 documents, but we don't object to the protective order that y
g

4 c5-
no one beyond counsel for the intervenors will see those f

5' documents withoat cause. .

6!
CHAIR".IJJ BENNETT: And that is uhat you proposed?

!7 MRS. GOLDEN: Yer. , your Honor. k@
k=8p MR. LECEIE: Your Honor, first of all, there is no *'

I
-

9; question that these documents are relevant for discovery pur-
|

10 j, poses. There has been no argument rude they are not. Applican :,,e

II (i however, clains to have looked ati the documents and determined
n g

w
12 ; that they probably won't be very useful to us in preparing hc sp13 p our case a r:<1 T would balanca this cirim cf lec% cf u : fulness hf_-: g

14 [ aoainst their claim of possible <mbarrassment er harrass=ent 7 f h:
m

L
:E4r15 ' .

. the documents were disclosed.
I p[g-

$f16
| We believe our proposal that the Department be

p .,y_
17 :* provided the documents for in spection, the Department would no

.
.

_

1
6

18 h further disclose or use those documents without first coming
b -

I.!
19 to the Board and showing good cause for such use, we believe
20 that this will properly protect Applicant. 'nd at that time-

21 y .real balance is between our need, our needs to examine document
a s .

,.,
o

22i that we think contain relevant infor ation that ne one has
23 ;{| argued otherwise,

i

i

against their need for non-disc 1csrure, and w 2
6 *

24) are solving that, we are agreeing not to disclose the documents Q'
- ,

' *! PModest. N, .

25 t

CHAI h N BENNETT: Are ycu acreeing, incividually,
,

e u
:! (

-

to
I
|

.

5

._



. . __ -_ ____

l

|

;.

1035

i0 1 , as counsels, to be personally responsible to see that these
i

2[ documents are not disclosed to anyone else?;

:I

3[ MR. LECKIE: Yes, your Honor, I an. And I have
U

I further agreed in ty previous statement that we would be willir.-4

5 j to inspect these documents at Applicant's or Applicant's
i

6[1ccunsel'sofficeandnotremovethemfromth're.
I

7 CilAIRMAN DENNETT: And this goes for the whole five
lfi

8ig categories?

9 ,| MR. LECKIE: We are amenable to that for all five
il

10 h categories, yes, sir.
I

11 NR. TUBRIDY: How many are there all told, do yo u )i

12; know?
I

g l o ,, .... uELTTE: I believe there av e atmut '/500 in all. .

14 |(! l
:

tm . Tu r.7;ny : pag.33 er ducum::nte? r
!ij

15 h
l

!!R. LECKIE: Pages. I think we have already

16|'! responded sufficiently to Ite:r 1. As to Item 2, we did say

17! in our pleadings, we have no interest in mathe=atical applicatic
i

ns,

18! mere mathematica1 applications.
I

19 ! !!owever, it may be that scme of the documents which
20 do go into the mathematical applications could be the documents

21 | that would show possible anticompetitive intett or anticcmpetiti ve
II

221 effect. We would like to be the ones to dete rine where the' '
,

23 | cnticcmpetitive effect may be.
h

24 j Mrs. Cciden has said that they can't really determi: eper.<tes i=.p

25 ) that doct.ments will be useful to us, what doc = e:.ts we might I
l'
b

N

t
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^
!

f
7 1 " vant to ccme to the Board on anc possibly introduced in e,lt nec.

c

2[J Ue are the ones who have the obligation to determine what
-

i

jo,.
:3 case will be. We would like to look at all of the documents, .' -

i
;() 4 we would like to compare them with other discovery, the 90,000

5f. pages we have received, and see if perhaps a formula for dealine
.

g

6 'lIh with a certain syste,m differs somehow from a formula that we I
;

7 ,i
|| received elsewhere in the documents discovery with different i0

r
8* systems.

gi9 - Documents dealing with the mathematical applications E"

5__10 . may, for example, show that on one occasion, Applicant has been [!

L11: valuing facilities at, say, three times annual income from thosc E
E

12 facilities, on another occasion, ten times. The document. {

m

u
i

{} 13 itselt wouldn't indicate anticcmpetitive effect er intert, hu '
'

.

14 hec =paringthat decur.cnt with others would.
!

15: So, it wouldn't be feasible for counsel for I
k ~

"

16 % Applicant to make the determination of whether a document on it
h

17 face shows that.
^

E18 || CHAIRMAN BENNETT: If you are going to just look at '

(!

19( these documents in Mrs. Golden's office,
O

I don't see how you )
h20j are going to be able to ' compare them with something else?
[

:

I

21 ;' MR.'LECKIE: We have our documents in cur office.
=

O
E

fh
D 22) If a question came up concerning a document that we inspected ir, gt|

23 Mrs. rGolden's office, we could take our copics from our office bn
a fg 24 1 to hers and make the necessary co..parison cr do the research t

?
(qPepo,;ges,bg,;
a

y25.! there. We understund that Applicant in vorried about possib?.e A
x n

r
i
I. :

i'
..
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I
3

I

inadvertent disc 1ccure, just because the dcct=ents are lying
dy 2i around,

il
3'

CHAIFJ'X EE:st:ETT: So ycu are not going to take any, j
4d

j or take any notes'cn it, except if you think this is one youa

5 will have to bring before the Board?
(t

0I MR. LECKIE: That is richt, sir, On Item 3, the d7|;
location ot future plant sites, we share Mr. Bouknight's dI

8
P

concern that without the plant site actually being indicated to
fh

i

t9
.f us in the document, the relevance may be lost. It co=es direct:.y i

[-

10| from knowing what pla 2t sites Applicant has in mind that we k

+

11' F
; will be able to determine whether the docu=ents concerning those

Li

12 "

plant sites night dcal with anticompetitive effects against EPIC
OD '
.! cr eeher mtc.'et,1 ==trener i=ee =he c em -= c e i=-- h u i:: = c. . J14 s
.

the site location is t=perta:t. I do have a proposal
'

||

*15N where we can possibly get around that. a

We would be willing to f,;:
p

16 ,.

take those documents without the site location initially. 2

We

I7! would be willing to look at the documents and then determine hy
;

" h| if there is anything thr.re that would warrant 4- '

h-| further inspectio: 1

I9 j y .c:t our part, that wcr.21d warrant cur needing to know the actual yf20
plant site location.

l
21! CEAIR"J.:: EE::::ETT:

F I thought ccur.sel for intervenor
g just indicated to us that you couldn't tell frem the four

22
--

23;i.! corncrs of the docu ent itself,
24"|

you :.:uld have to have sc=ethin
J B|h

P A
[Q) m sm.,\

clse before you could determine whether there was any possibleems *
CC25 J

anticompetitive effect. '

O
R Is

i ,

L

9
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9 l'
MR. LECKIE: We could tell from the four corners

2, of the document, we believe, whether we would need to know the
.i

3! plant site in order to make something of the docum at, in order() :

4
to make some use of the document in the proceeding. '

.

l

5 L
CHAIRMAN BENNETT: Do you agree with that? I thougat ;e

6 l you didn ' t.
i That is why I want to make sure I understand.

7] '-

MR. BOUKNIGHT:
* I want to make sure I ur.derstand,|t}

8i too.
4 If Mr. Leckie is proposing to look at the document and ;

9 ,t||
-

then decide whether he needs to see the esitted portions, and
k

O i
10

if he will be permitted to exercise his discretion in so1
'l

li fJ doing, we have no objection to that. r

12 p' ll

I CIIAIPMAN BENNETT:
,

No, I suppose counsel for the '

I

l''
?.pplicant says ysa have got tu cet.c to the tsuta If fuu wont {

140, to sen any = arc.
.

E- 15 !
MR. Bot' KNIGHT: Right. That is where we car.I

16
visualize that this dispute won't end right there. I think thc.t

17 if Mr. Lochie is --
18-

CIIAIRMAN BE !NETT:
! You are satisfied tha.t Ir.

19
Leckie can't tell whether he needs any more by looking at

20 the document itself.
21 f

t MR. BCUKNIGHT: Yes, sir. .

!

22"
Mr. Lcckie knows the contents.

23j CilAIR::AN DENNETT: I didn't understand that.h
24'

MR. LECKIE:
sc. ! 1e would be willing tc come to the

(rytemwint) 25;

Ecard askir.g for the name of the plant site if the documents -

,

a1,,
, |i e.

|

i

|

. _ _ . . ,
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[ d
i4 indicated we could make some use of i':. F

y"

i8
2L MRS. COLDEN: I.think that is really quite specifica Lly

&'

3' what we preposed. 1
,| 7
. -

4 'i MR.,LECKIE: I didn't understand your proposal to }
'i O

5g be that limited, just excluding the names, nothing wrong. p
:.

6 !!RS . GOLDEN: Yes. I did say there night be certain )
U $

7!. financial information directly related with the name, a column k.;

' f
8 of figures. Those would be the only deletions, r,-

9 |; MR. LECKIE: We are not entirely sure what Mrs. /I

c
,t g.

10 Golden means by the financial information. It may be that y
t: 4
I t

11i: would be called for also later on. y
e

R"

12? MRS. GOLDEN: It may be. It may be a number like th 2 e. . .

k U
;3 k sinc of the area, I Coi.*L teally t ec.sli effhta.5, co.t.uured to thy I|

h

- d)3y j, ::i: c of Sarc cthor nrna.
'

<J!j

@(V15 i CHAIRMAN BENNETT: If 3>u think value will be obta ined
m

by your being able to look at this, and determine frcm that v:he :hcr $16 3
b a

jy ] you need scme core -- k"
|| @[F

'

18 ij MR. LECKIE: We are t.'illing to do this initially.
. 'di
H rg

19 .. We think we can tell from looking at the documents, and thenP A
s

j! Li%

20 | we would presumably show it to you if we needed more, we could ?
.

21 j cake a shouing at that time why we needed the name of the :g;
we

22 location of the plant. k'

V wc
fl ?,

73 f CEAIRMisN BEMNETT: Khen you say show it to me, W
I!

24 you r.can show it to the Board. fl
*

[. a[M%h
,

25 MR. LECKIE: Yes, sir. 3
a,

Sk
! jg?h
%.

', yq,

, _ _ _ _ _ .
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k
1, MRS. GOLDEN: With the understandir:g that there

p

!; g

.

2 p would be no disclosure, not only of the document itself, but (g . y
i
'

3 !| of any of the notes or information that Mr. Leckie might obtain s,

I;

4 ,i I don't have any problem with it. .

. ,

:
.I 6I, s.

w i5] MR. LECKIC: Mr. Brand reminds tre that we do have 6

i'6[ consultants in this case working directly for the Department
e ,

7 'I of Justice,
1 employed by the Department for this proceeding. 1
f :.

48 1 It may be that in seine of the areas of their work, in preparing Wg ,

i <
1

c: 19 testimony or studies for the proceeding, that thev would have |
*

li

10e an interest in some of these items.
O I

'

i l'
11 '\

s r: 1CHAIRMAN BENNETT: Now, if ycu get to that point, it ',;.
.| "

j
12) would seem to me that you would have to still either get the ?y

.

13! evau_nt of thu Applicc.nt or i.he co;aea; of tne lioard to t itra i t t, d,,

.ej
1 p.14 ' 4 y. . w,:.e ) .' Iw.ve tv 3 .cify the name oc the eencultan , g'

h
.

%
i15,i and have a co:mitment on his part similar to the one that h

Il
fkTi16|| ccunsel has. %:i, .

,
..

17 | If these matters are of that significance business- f;i;
I

18 ( wise, then I would think there would have to be so=e means of L
s

19 controlling it. And I think these would have to be plrced in L
t

U-
20 the same pcsition as counsel, because leaks, as you may d

,' '
21 f rencmter, have caused consiocrable dif ficulty in this governmor t. p_

i

7
22 ; And when there is a particular lawyer who is responsible for kn

l m

23 }j preventing a leak, then that lawyer is under a serious professienal y14
E

24 ;;| responsibility, which I believe the Bar Asocciaticn of the if
g ,

'

% im j{
l

25',i District of Colunbia is prct.cntly prepared to enforce. N,4 |

,

;
-

.
4

9 d.,
'g

[1
| kr

s:16,

- - - - - - - -
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n
4
-I When you get some other persca in, I think we ougnt i

<

p
2 to have another motion, if you are going to use it for somebcdy ;)

W

4
3 else. y

;?4
y.>

d !!R . LECKIE: It would be used as part of preparing,

5> our case.
e"!
4 11

6' CIIAIR Gt BENNETT: All right. If you are going to [
M;

7 be using it for some other purpose that counsel's looking at b
48' himself and determining whether it is necessary to use it, then y

9 you are going to have to come up with a motion.
j

10 nMR. LECKIE: Your Honor, we are not experts in y
sy

11 engineering, although Mr. Brand is to some degree. That is why '
w

-

12 we do need engineers. ay
i3 jgc;t,=,1 r ,s:f.:' n r:: :rf: ; : !'i;3 t , 7, . -: : e p.., . ; ,, ,jn t 7.; -7

54
14 di sclose .wr:t-Lhim; which is of this nature, unich is confidential [h.s

3

ya
*15 business information, to anyone else, you are going to have to fh

,

'@,

16 specify who else, indicate what kind of a cc =titment he makes, Y,,
* '

@17 ' and tell us about that, it seems,to me. hsg
18 - !!R . TUBRIDY: What is the likelihood of this? What k
19 is it? 7:,

fdh*

20 MR. LECKIE: We have hired an engineering consultan i|{:.

I[tf$
M21 MR. TUBRIDY: And you probably vculd have to irpart
hii22 this infertatio to him? 4
7<
G23 MR. LECKIE: As part of the information as to wheth :r N>

&24 the plant sites would be important in develeping the overall hem ut
a ..

25 picture, our engineer has been studying the ether espects cf ?-~:s

d4;j;

. u



_

_

w
I! .y1

-
k

\] - 1042 T
s a!.
t tw1$ the case, other developments,L2 '

!! other potential develcpments by

2 h third party systems to set up alternative means of generation [O
?.1 -

a

3 /|t
a .kWalong with Duke's. he is going to be very much our expert on f?k-

M4f the engineering,
5y! h

y+ys.tl CIIAIR!!AN BENNETT: Yet you think you are going to
_%
916: be able to tell whether you need this document at all by M..

7 f looking at it? ' 't

8 mMR. LECKIE: We think we will be able to tell
'

9 1 the usefulness of the documents. But we think we may need the Jg
#

!|
$.$10 ] assistanceof the consultant.

!I $@
@SEII f CHAIRMAN BENNETT: And you are going to give it to
[[N...

||

12 d. so-.cbody else, you will specify who the other person is, and
.

'

| ;

;8 '

13 2 %- 1

veu vill he.ve a co :-it: ent f re-- hi: with rescc:-t to this simils- NIdn
l

14 |i
shj

: to the. cc:;u iltrient you gave us. ' 7s

ii Mi
NR15 l In other words, I want to nail this thing down so /;3p

16 j? m
there won't be any business leaks. +4g,

[f/Mf
\ % \17~ MR. LECKIE: 'Ihat will be satisfactory to us, 1

-

sir. &TI |

h18 q MRS. GOLDEN: It is my understanding -- b;f
h W19 |j CIIAIRM AN BENNETT: Counsel is going to have an i@ilh sh20 P| opportunity, before you propose any such thing, to object to jf6|! 1

21 !! . it. F:rAYou are going to have to tell us all of these things, and kg;\

Ui&22, gis.o her an opportunity to object. ha,
23 , w

c?--N MR. LECKIE: All right, your Ecnor. QGM
.

!|
24 kMRS. GOLDEN: It is r.y understanding of what you ' MiOrtte% tent 1 a mW
25 ,, propose is -- are we talking new only of the documents relct. int

'y fW@jg'ri,

p!
p.h.

; m w-
M

P:s
. .

;
emc

.
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4 1 I to future sites?
;

2 CHAIRMAN BE:C;ETT: I'm not talking about kinds of (
3|! Aorder we will issue, because there has been no agreement. l~'

1

4I * RS. dOLDE::: I understand that. I somewhat Cj
- .t

*

5| heard the conversation turn from future site documents to b

s

.

i ,

documents in general and I'm trying to focus in on it.6 t
t

1. '7| CHAIRMAN BESNETT: No, this is documents as to h*

future sites that he is talking about as I understand it.8 3
E'

9. He says you can delete frcm the future sites this matter. i

And }I
E10 j if I dacide, having looked at the documents with the deletions,

9 ;

1 1 ,' that I'm going to need the deletions, and I'm also going to
.-

12 need to turn it over to a particular individual to get his F.
f;

d,13 ' advice .*ith respect to it. the t. .4y T. p;u ,r2 nir: cing te ! j(|

14 j| have ifto ce..e to the coarc with that,.unless you get consent of gfl'

'15 h counsel and you are going to specify who the indiviual is and 4F

h :9
Yi16 '

cbtain from him a similar cccmitment that he will not disclose fi

17i it, except on the future order of the Board. #

Ii T
I.

18 |6 MRS. GOLDEN; That is satisfactory. e

:

19; CHAIRMAN BEC;ETT: Does everyone understand that? L
e

!!

20 MR. LECKIE: Yes, your Honor, except this business 4
x

i
he

21j of possible disclosure to engineering consultants working
H

221 directly for us might apply also the the other categories
*

q [
r231 of documents we are talking about.

d ,,

PP24 | CHAIR:*AN DCC;t,.r: All right. Then a similar y.

, paws. an *

25 e ;,;understanding would have to taha plecc. In other words, you JBi
i br
! M3

.

3!,
,
c..,

i

|
,

_ _ - - _ _ - - - - - - - - - - - - - -__
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1;'| have got to either get the consent of the other side or the [.
q a.

.

7| consent of the Board to do it and give the other side an (
-

,

.w3j,. opportunity to object. You have got to nail down these p.
R

u, confidential docunbnts so there won' t be any icaks. k4
t-

f.J5'

6
|

"

7|d
,

81 Y
I| '

3.
7

!9
I sp4

loi e

5 i
11, e

i .!"
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17 j%;
'i
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V19
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}! c
f . .-

1 || MR. LECKIE: The last item as to which there has p-a.,

; = 1
I

;
, e_- lf

g{d2: been any dispute concerns the co=pensation for lir:e relocation

A{i
;

jjj (
'

3: because of flooding. We tend to believe that this probably
w
}cd

i
;.

4 won' t be very iinportant to us. He would accept a statement
-.
g&Qa

5. from Applicant's counsel that the three documents that are|

w
ig'4-

tbeing withheld do not in fact indicate a difference in treatner6 2

7; of Blue Ridge Cooperative f rom other systems that Applicant h=:,4

W
8' night be dealing with in that way. f ,

l#E
9 I believe this is what Mrs. Golden offered, or *F-

hE._c_
b

10 something close to it. I didn't have a chance to respond at
ers

g$g,
:

ej the time.I..
6

rg I

12 | MRS. GOLDO:: I think in essence that is about what
Jac

.

. p%g

13 e of fcred in a different f ashion. T +bi nk we could croceed ! f,p |a

'j I ,S,AI
i

|. mW <*

!

14 ' on tha t basis. Q*X
.,

i

15 C11 AIR".AN BEm;ETT: Then you are willing to say, f
[W;_"

161 all right, don't give us these documents, but give us in lieu
ta'

17|
a statement which says there is no difference between the way fg

l
FfCF

kj b
18 j. they are treating Blue Ridge and everI ody else. 0$
19 |1' Is that satisfactory to you, too? - ,$*;1

?
20 |1. MR. BOUE:IG11T: Yes , Mr. Chairman. It is fine. MM

39

21 MRS. GOLDC:: If for some reason we decide to i4
n p-
4 I qE22 '. disclose these docurents without naking such a statement,

h
23 i would like there to be no inference that the disclosure M

e

h IQ
24 0 implies that there is a difference. 'gg

i t<wm. w.i.
25? MR. LECKIE: They would be treated sir __ilar to the et,e s..,-

i 5- |}
I ae
t

pp[
-

!. (
,

!

!

|

-_____ - -_ - - _ -- - _ _ _ - - _
- - -

|
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i 0 L
'

I' other docur.ents disclosed and that would be perfectiv fine witi 1.
'

? } f _

2 .. / . _-us.
. ]

CHAIRMAN BE!.*NETT: All right. In cther words, if h=3]
9,

.

1

#- ,

4 [l
she says rather 'than by bothering to go through it I will let b '

i i

5 ". you do it. I. - |
|i 2., 1

0 ,.
.

|f MR. LECKIE: I should make clear our statenent h
#[ -

7h with regard to this line, the line flooding compensation, h
!i I i

8 1 shouldn't be taken to apply to Items 1, 2 and 3. In other jy - |
p N i

9 2[
C words, we want to look at all of the documents that are being -

Q k
10 withheld under those items. We cannot accept under those items ( _ |

a determination by Applicant's counsel. [II

12 CHAIR'4AN BEN'iETT: All right. g{g
bh b: ' --

- NR. TUP.P!DY : 'n.e un 1 r. - v ev.- 5 v. - a m' 6 h me, t

, " - .a.,1 y
..

| .-.

would you tell t.s what docur.cnts you are reterring to? MM
; M4i

- 15 The Applicant's are numbered differently than your's.

16 ', MR. LECKIE: Maybe I should say for the record the c!'fN h
p -

ppps~ w

17 |i
.

h|
documents concerning pending negotiations, and tiiis is from h^.

3.T_
18 h Applicant's -- Nq

I: D; -
MR. TUBRIDY: Just give us whether it is the $ -I9

| @
20

| Applicant's motion or your answer or what? N
1, s
f, *

2I ' MR. LECKIE: I am referring to the Applicant's l'1
i 9

hi$22 motion. This is pending negotiations, ccst and price estimaton,

h 768:
23,: and future plant sites. In those areas we re=ain of the opinion NI?

li ft._h$24 '' [jgdthat we should look at all of these docurents. They are
&
| porm IM..

:i;

25 relevant for discovery purposes. No one has clained thev are M
l!

'

|t M .
N W--

(rN-'

%?ip

|
|

r
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f 6_-
i sbI i not. We should determine whether there is cause to bring them f4
|-

4_52; tothe Board in that they riay be relevant evidence in the I'p%
1 .

y;
t ~

l '/

3j proceeding. 3,x
,, ms

4 ;- .

I should say in conclusion that we don't agree 7% bg_

5| Yhwith Mrs. Golden's characterization that if the documents p.g i

a l
! P# |

6 ;i are relevant evide .co in the proc eeding that - let me think & l

I w 1
i % 1

7d this out -- that a balancing between relevancy as evidence Q_
'

i n- -
8 ! in the proceeding, which is a higher standard than relevancy

.

for discovery, would somehow be outweighed by Applicant's need ET[9
l ,. w

10j for confidentiality.
| ?+

II! We do believe the appropriate procedure in that h$
i vc

12| case would be an in camera submission of evidence to the Board 5;h\ 4
13 " m p.Tpny; av,;;ter;. y n n * ., ._. s.,n , ,3 .s.n. . , . . ,, n.

8
.

,,n..,
.. %.

~;.. on3cction to maintaining these contidential, and it you Ih
! Mk

15! decide that you are going' to offer these in evidence so that %
Mk

the Board or anybody else will get information about them, YT16
Mwwe17 you will inform counsel, you will make a motion to that ! aftp
;#-18 effect, and counsel will have a right to show why they should Qy,q

be maintained by the Board in confidence or rejected entirely. h@19

-
20 MR. LECKIE: Yes, sir. We want to nake our position

u
21 clear that if the documents are relevant evidence in the Q!

0 h
22I proceeding, as opposed to merely relevant for discovery Q
23| d{-

purposes, which is what we are talking about nev, we believe /h
C 7

24; that relevancy for evidentiary purposes should outweigh k% ,s

a$25' $Applicant's claim that the documents should not be introduced
,

$5,:f_-I

|

0 ,N
g.g.

,

!

|

|
;
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. I at all. .k
F I

I .g2
!j CHAI?JGN BESSETT: But they still may be introduced h '

I

3 j' in camera, in which case there will be appropriate means N
| p;*

taken to prevent' their being disclosed.
-

i4I |

5 n_, MR. LECKIE: Yes, sir, we agree entirely. [*-
6

CHAIR'GN BENNETT: But, and I t.hink counsel -

#:7
should recognize this, the Commission, the Appeal Board, and

84 the Courts will have a right, if ti.cy decide to do so, to ] {[
9' Idisagree withour . decision on whether or not it should be

y

10 v.:in car.cra. I think overybody recognizes that. 2
!

IIj MRS. GOLDEN: I think for sone of the reasons that -;

12 1

we discussed this morning, the tenuous degree of relevancy ~'h-
.t
'd

nr ainst Applicant's need to preserve its nccotiatine ah!11ty. x.y

Mf to ;< cop these documents fwm getting out, and, as you,. Vfd
*

,

15| sw
yourself, pointed out sometimes that is a difficult thing to c' # o-

16
be sure of, that those considerations are the very ones which

jji

I7f prompted us to propose the compromise we did.
18 ;|

Under those circumstances we think the Board o
, t

1

g -.19| should, in regard to Categories 1 and 2, the pendingII ' -

&20 ] negotiation, and price"and cost estimate documents, find that &i !l
,

an agreeable accc=modation. 921i.

,

; L- 1

22!
y _

I I have stated that we have reviewed the docucents [ '-
23' a

and feel as
| far as I can sco that most of them have this b
- ghh24 i

tenuous relevancy, and we are w~lling to back that up byi unRes. h I fgyi
25 ,p

giving the docu=ents to the Board to exa.3ine now in camera. $f:!

d;L Ea
-

. m s
.

I
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{L
W '

') 'l
w,-"^'"'~^" """"'" ' ' '"*"" ' " "'" """'" ' '"" '
[)

2 ,' fact that the Coralssion in a recent brief, I think the b
I

$i$
3| Dinsmore Case, made it very clear that they didn't want

{'q }r1

g '
4 %Courts or Boards to be examining things in camera extensively, l
5 that it was up to counsel to do that and to bring something h1
6| beof re the Board when there was a particular matter that is [~ -g

$<

7
involved.

.Q
8! In that case, as I remember it, the District h:

ss. ;9
Court took that very position. They took a very limited group

[
10 and examined them. And when we get to a situation where P.

l

! #II| counsel for the Department or counsel for the AEC thinks we p
12| ought to ink at a particular document we will, if he is going d(

rp
1

I3:! Ma :
to intr,W r-n| H at in cyidenOc or o!fer it into evieence. yt

ll NI4 f uut we con't want to gat intc, the Losiness vE Qf
My15' examining a lot of document; at this point without having had [En-

16 |' ih
the benefit of counsel's assistance because, frankly, we kiav

17 would get a perhaps slanted result. I mean we would get
418 something we didn't know anything about, just look at it in
3h

39 ' i$1-l vacuo, so to speak.
.TIf [Y20

MRS . COLDEN: I have read the cases involving hg,

i

21 (j - in camera inspection and I appreciate the Board's position.
P

s' i
p >

22 d We felt in attempting to strike the balance that it would be h
-

y
F

23 $ helpful in this case, and under the considerations we have I -
!I h.24 j been discucsing this morning I think if the Board does notc % w.e '-

WQ25 l choose to do that at this time that the co promise we have $$
j Sf6w

N
~

.

,

e
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Iy offered is highly appropriate, considering the nature of the ht'

ij k2 documents involved in Categories 1 and 2. 4
nr

3 w_It is cy understanding we have resolved 3 and 4. gi

h h $4p So basically we are talking about the most crucial type of
'

5|
business documents that a company can have, and under those

y>
6 circumstances we feel that the Board would be warranted in ?,

d

7 I entering the compromise order that we have proposed.
| . ;

8 il CHAIRMA?; BDR.~ETT: Well, we will cndertake to
|

+-

9| discuss this a little bit later and issue this as part of ,

*10 our order.,
.

I
11 ' MR. BOILU;IGIT: I wanted to corrnent and inquire Q

s

i
' :c

Sh12 about one related item. As we understand'Iten 4 in Applicant' s;
y'pg_

! . 75
h 13 q *nti on , which is Meurent 95306, we underetand that that is

h
g-

sz14 ; going to be prodt..ad tocay with 4 o si.tisaya .sttacheu. h |
6

,15 I raise that because Mr. Leckie indicated willing- -

|

16 I

I
ness by the Departr.cnt of Justice to agree not to disclose t

i
17 '

beyond counsel any of the documents to be produced. '*

318 We have great reluctance about that because we are A,
e

19 in a bit of a different position from the Department of
t20

, Justice. We do have clients that we must report to directly
; sy-
;

-

21 ;~ cn this case, and we just want to be clear that the Docu=ent ri
.s

'
'

g 22 ;"-her 95306 is not going to be a document confidential to #

23 us. Y

) 24 q MRS. COLDE::: I am afraid I really don't understanc

D' Powem hij
-

%25'i Mr. Bouknight's prchlen in regard to this docoment. We are f

.
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I going to produce it. =

2| CHAIRMAN DENNE"7: You mentioned a fourth document s
3j [ _

, which you said would be produced. ~

4] P,

MRS.' GOLDEN: In the ordinary course, your Honor.

5 MR. BOUKNIGHT: Mrs. Golden, cay I show it to
:

6| our clients? . %-

MRS. GOLDEN: Of course.
,, p '-

8 CHAIRMAN DENNETT: You are withdrawing any clain

of confidentialicy about that particular document? f
9

l
10 y MRS. GOLDEN: Yes, sir. I began with that this d

d
|| corning.

L.

I
C9I-

12 FN?
! CHAIRMAN BENNETT: He didn' t understand, and he $_--*
1.

U"
wi. n t ...' t o li.. .ra he underrtood, g'j

.. ,.'' i MRS. GOLDON: I think he understood that. I think [ -t g

%g15 it does point out ot r fears about the harm of disclosure. K

16| CHAIRMAN 3ENNETT: All right. May we go to the s :

I

I7 '| second motion now, tnd thank you very much, Mrs. Golden. ;
i

18 MR. AVERY Thank you, Mr. Chairman.
,

I9 CHAIRMAN BENNE'IT: I have personally two problens. '
;

I

20: One is what took nine conths and the second is isn't this ;
'

| -

21 h in a different category from situations where the governmenta] *

22
e authority is not in business. Those are my problems.

_

'
l

23| I don't know about the other ter.bors of the Board. %S
I M.

24
1 I think you had a difforent problem, didn't you? fien, av i% j

na , 1

25 ). MR. TUERIDY: Unit until I get organized here. (?[

0|
~4
'

u
_

.

.
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1| Which motion are we talking about now? "

t.

I
'

2 MR. AVERY: Our motion i<; designated Applicant's

3[ notion to amend Paragrahp B2B of Prehearing Order :: umber 2. [
4 f|

.| I
t MR. TUBRIDY : B2B. All right. I have it. !
:| r

3
-

5 i; MR. AVER'I : I will be glad to address myself to |
fi s

6 both of those points, Mr. Bennett. I had intended to do so. _

!!

7| On the first point you said why did it take nine [
!! b

8$ r.onths. What we are socking to do here is to correct an [
4 ;

9h inadi ertent omissior. in the items that we listed in our Z

r

10.f original objections. We pointed out in the motion that it
I I

11 |,! s.

; was inadvertent, that in a similar motion filed by our same g
i :
s =

12 :! firm in another case -- |
|t

E

O la s c= z= =E=== = .1 , e = u = m r.1= m.ths ;
!!

84 [! after you find out?

W.

15 !- MR. AVERY: I am having my usual slow windup here.

I said it was inadverent. It didn't take us nine months to [16 '

*17 find out. It was sone time in the course of going over the

18' documents we discovered that this had happened. We talked __

19 at that tine about what we would do abou t it. At that time

20 we had not reviewed all of the documents. We didn't know,

!! -

21 y the dimensions of the problem. And we decided -- I hope the ;

I:
=

0 22 1, soare won.e osject to oor heving eone ie that .ay -- we .

23 decided a=ong ourselves, as counsel for the Applicant, that c

t!
-

24 3 we knew we vould have loose ends to wrap up at the end, and i
9 secosus %

-

25 ? we decided the best way to handle it. was to include this on ?
1

I
-

la
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|; 4
'

., .

?
1| a list of ratters that we would have in this wrapup period d.

4 5
2 -

*-

L we are going through right now and that we would segregate $
3'

i all of those documents and look at then and put that in the T
AP

* is y! notion now just because -- we could have done it then because,

J >

we would have been shooting in the dark.,

6i *
Now we know what document.s are involved, we M-,

. q
7' '>

j could discuss it intelligently, and we just decided it 9

8 0 ; '
"

d nade a lot of sense from our point of v:.cw, it didn't
E

9; hurt the Justice Department -- UI

10
Cl! AIRMAN BENNETT: Did they knew about it? Did

a

you tell them?

12 *J

jj PR. AVERY: No. Uc told then when we filed the p
.. o . .,

13
motion. Sun we don * i cunaider aid herr. he.s been donc to .ny I k

. 'iN R
14 , :;-

p bcdy. g
5'[515 0

| As a natter of fact, Mrs. Gciden points out to ?,

W16'i
h me we, for unrelated reasons, we did the documents on T"h

17
L acquisitions last, in reviewing the documents we reviewed ?!N

k
18; v

i the docu= ants en acquisitions last so we didn't get to then ff |

h p r.
19 il

~

+

h ourselves until the end of the documentary production. E
|| M

'

h"g
20 ';

| CHAIR'GU BEN"ETT: So that ycu didn' t know about

I? M921
j! this inadvertence or didn't realize it? Rg

22
i MR. AVERY: I remember, it mast have been four b

e4

23 - L
! months ago, so=ctice when we were in the threes of this W

q ''i

24i
. d process, that the prcblem came to our attentien that 6F2 :sdg '^| rem. ..x

. ,
*

25' 9
L has bcon left off the list. p g,

[ gi x
v.

A .h

j | 1;-Mg''

w.-
|
,

|

|
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i

1i We talked about should we go to the Board with [#

!I
. 1

2 'l this now, we made a r-istake, we made a decision that a 1 )
if i

,

3; sensible way to handle it was to continue with the documentar'/ |-
'

l 7
Ii

4 .l
production, not get into another hassle at this time about g.

c.
it y

5j it, when nobody knew what we would be talking about, so we y
;i .

'

'

6; decided we would provide with the discovery, we would mark 7̂
n

7!: all of these Cocuments that are covered by this 6F2 thing,; ,

#
!! 1

l8j and number them separately, so we would know what we were .g
I9' i
I talking about, come to the Board with a motion asking to .

d

_

V

10 |3
have this error corrected.

1| -.
X
2

11 || Cl! AIRMAN BENNETT: But you didn't think the <
,.

||
12 d Board would be interested at this point. $. )

N M |

}s}6
I13 || ;;R. Ar.TI: I i m_.c y o u c l?. 1.e ..Lutested, but*

Id h,l
. ,;i

:$;
,

ardAPIy pr...rd;;rn tO h..nd I nwe #;O4( ( ri . .I (O fi9:tre c.10 7. n

,

l' r.

15 ? this, and this was the conclusion we, reached. L*

q 4,, "-1,

16'l We don't think any harm has been done to any L.
p s.n
t M

17 e parties and we hope the Board doesn't take it amiss that we ;
k

18 }| decided on that procedure. 4
| 7

19' We didn't see, and I don't see now, how any harn f,$i

! I
20 ; has been done to anybody in handling it this way, rather p

I

21 than immediately coming to the Board when we discovered the b3
L

22 |!| crror, not knowing at that time what document.s would be
! y-
l'

23 .' involved.
.%|

24: So that is the story on why we are here now with kk

y[;w ex.

25 ;| this problen. If we have offended the Bcard by waiting, ;c

hSu
, 4
i
Y r .| ,

- - - - - - - - - . _ _ . _ _ . : y .: ,

I
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9::
Id I apologize for it. e

1 [@
26 #

g CHAIRMAN BINNETT: You are not offending the h!!

2j Board. It is a question about whether or not when you sit
, ,' E \'[a

4 v 1on a thing for four r.onths, whether we ought to even bother %

-.? !f.

5| =
1

about it.
d 9 ,

6h'
c t

MR. AVERY: Sit on it, I think sitting on it is a M :

# '

7 -|
I

L' 1

mischaracterization. He made a decision as to what we M
w

|'
8 a

thought was an orderly way to bring the problem before the
hg',-
r_

9 '] ;31f
Board. We weren't trying to hide anything at all, if that

10 ||"
|

,

4;
is the implication of sitting on it, k@ l

g
f We have never an intention to hide anything. hj

Ji-

12 |t
-

a
j CHAIR'!AN BENNETT: I shoulCn't use a slang 'tf

W
il
9 M- !
U c h2.ci,sloa. i. hat I inceraded to convev :44 jto vou is treat vou ( hi\;

I# Y 1. ept il ~ithin youz u en group and did not inform either h. y$$b
"

.i

15 .f -counsel for the Department of the Board that what we thought
|

16 A,
you had agreed te hadn't been agreed to through inadvertence

,

6LMR. AVERY: As I said, that is the course we [y|

18| took. ;17
We did it because it sec=ed an orderly way to go +1

{' g_
W4about it, a way which imposed no hardship or har:: hon anyone.

20 GF
I would like to get now to the substance of the

"%*},
21 i

f*

| matter and the second question you asked, and that is whethe : p%
22' rw

#Eq'these doct=ents do in fact fall within your prior ruling. GN
Y23 '

MR. TUBRIDY: 4Mr. Avery, would you mind reading f,3q;

24 'f 4#Item GF2? > ' ' ~
oes. sq " '~

25 (
MR. AVERY: Reading it aloud? I would be glad'tc' %

4
t .

- b. g
V.

0 a'-
e ;~-Crr

- %-

|
_ ~_ _ _ -_ -
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1 Item 6F2 appears on page 8 of the document

2 entitled "First Joint Pecuest, Department of Justice , 7sEC k

3 P.equlator? Staff and Intervenors for Production of '[
r
n

4' Docunents by 7,pplicants for Period Since January 1, 1960."
.

5: Cl! AIRMAN SENNETT: May I suggest to counsel, (,f
f

6, because it has happened in other matters, that when you

7. do have a particular section which you are referring to ,A
(

8 that you don't refer to another document, put it down so ;
I

9, you have it right in the same paper. L
p

10= MR. AVERY: You mean we should have had it in the
I-

, I

i
II, motion? s

12 CIIAIRMAN BENNETT: I think it is much wiser to ("
u

I .

.5
7

13 he it in tno tuocion pauer.
;;

:4 tut. 'rtt kluY : I had to g= lech up a paper to [
:4 |t

15. see what you were talking about. (, |
~

16; MR. AVERY : I agree with you. We should have M'

y
,

17, done that. }9
%

18' CHAIPJ'AN DENNETT: I am just suggesting in the Ib
.

q

19: future please do it that way because we have had it in
.

. .

20 other natters where people will make a notion anl refer to %
>

>

21 s o.wthing eine, and maybe it has been ar. nded by enroerent
'

22 betucen the parties or =aybe it hasa't, and we y:st don' t g.
te

23 knou what you are talking about. @
pf
L

24 MR. AVERY : I see we did quate it, cuote GF2 i ,.

gw s. w. -
25 itself on page 2, but maybe it would hvte licen better to gi . c .vf

%c

i
m e.

-
. _ , '_ ,_

|

L
*

,_ - - -
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I

|
!

'3
' "'

~

1[ a conplete excerpt. h
:

I '

t

2p In any event, yor J*_ct on page 7 of the Joint }
d (

3! Request with the general lead-in of Item 6, which is very [.2,

I I

4| short. It says " Documents relating to the following." Ther
W

,
|

i

Si you get over to F, and F asks for documents relating to (
np

.I
c.

6 jj inquiries, invitations, ne gotiations , evaluations and p$
$

!

7; proposals for the acquisition of electric power facilities [F
l

8| of nunicipalities, electric cooperatives or other electric [-
-

I y
9 utili tics , including - and skipping over 1 and going to -

10 2, " communications to or about elected officials,
| '2

e
11 counsels and Boardc." *

M
I

12|
MR. TUBRIDY : That is what we don't have to look :S

:s

I C

1.s 3 a t. nare. -

Il
he. .14 - " AVERY: I a peu we size;.:10 1: eve de::. t.1: a t. .
%$v
.;

' 15 I apologize fornot having done it. All right. I had e
-

C5}
.

n
16 started to talk about the second elecent t. hat the Chairran ?

- ja
17 raised. Does this fall with,in the Necrr-Pennington Ruling [

h
18 ich the Board made on Noverher 17, 1972. g.

gg4

19 I don't, unless the Board wishes me to do so, i,{N
1

20 propose to go over the whole Noerr-Pennington argument h

21 itself. f
.<s

22 CliAIR:GN BDTAETT: No. All we are trying to
t'

|

23 say is isn't this a slightly dif ferent proposition, because 'h |

h
24 }

this is a municipality, which i, one :ged in something which is,n

wim. N t {|
25 is not a govern = ental function, but is a proprietary 3

W
4

Y
:%

ll : 9p
w- - - - - - - - - _ _ _ _ _ _ _ _

!



%

314 1058.

1 function, if you will; that is the thrust of what I am

2 trying to ask you. -

e
3 .MR . AVERY : I anticipated that and I want to y

e

4 address myself to that, but I want to make a preliminary i
G
w

5 point first. :f
i
"

6, The impression seemed to be conveyed, at least
,

V
7 to me, frcn the responses of the Department and the '

+: -
L

8 Intervonors to our motion that what we are talking about i

?
9 here is whether we should produce anything on acquisitions.

?

10 This comes through particularly clearly in hy
ap

11 the Justice pleading which simply argues that evidence

12 about acquisitions is gernano and the Board =ight gather (
iM

13 the impreccinn. not knes-inc about :h:t han been nroduced, i J.
+^
m

l- tact wnnt wa are t.aix g atout hare is wheLImr anyllning @,a
G

15 should be produced on acquisitions. [:77-
a

16 That is not the case at all. We didn' t object 6

h
17 * to GF generally, nor did we object to 6F1, which says

'

h
18 " including ef f ers to serve at wholesale." J$

y

19 In response to this inquiry on 6F we have
g@

20 produced a very substantia' rolu e of documents relating 5 |
> :

U2I ' ' to acquisitiens. We tried to make an estimate of that
,

22 yesterday. o

!3 I can't give you an absolutely fixed figure, but
w

24 I can tell ycu with c:rtainty that it is in excess of f
pe<w w g

25 10,000 documents, 10,C03 pages, I should say. We have .'lic
.

Y

dy
.

.

__.
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X
e:

1} produced in excess of 10,000 pages of documents dealing with f.; g

;{d
,

,

2; acquisitions. --

,1
n3: So I would like the Board to clearly understand -- h
Ib,

4 ||
CHAIP".AN BENNETT: Acquisitions of cunicipals? J

I "'
i r"5! I 'R . AVERY: Some of then are mur.icipal, some are.

!
t

6: privately owned. 6
e..

I S.
7 ! Those mill villages, for instance, sometimes y

| 1
>28 they qcquired a systen owned by a mill that is privately g'

il

9 |j' owned. So so=etimes it is private, sometites public. But
It

v10 they are acquisitions and the material called for by 6F. 7
e

11. So I would lik to =ake it cicar to the Board as 5
f.
1 1

-

12.1 a preliminary =atter that we are not talking about here whethe
0 4,r

hk13 or not anytidng should on prociiu od on acefuieitione. We navn !
y 57-

11h pseduced .s great deal of =ateria , ana in cttc=pting to .hf
13 | include 6F2 we are trying to draw precisely the dinstiction th

' $@
,

16 you have alluded to in the question you raised. @| h
17| We are asking recog:lition of the line that must

18 |, hbe drawn because of the fact that at some point the
i

19 |1-acquisition of a municipally owned system beco=es involved
Y',

20I .

in the political process and thus is entitled to the h
w

Ed21' protection of the Noarr-Pennington Rule. R*
i ^

22 r all we sock in attc=pting to add fF2 on to the h
0

$m23 j list as '.c had originally intended is protection of those
. @

tj
4

@$
,-

24 h doc =ents which involve communications to or about elected j
i. c. ;i Q25 ,:' officis's. g

j @
; i f>
'

$h?l
' W_

I
;
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1| If you look at
,a

the langauc,e of 6r2, you will see y
g.2,( that is very clearly stated. g

We are not seeking protection ),,
i

3 i| of all documents relating to the acquisition. bb We are h'
4|

producing those.docunents and have produced a great nu=ber <f
y'

Q5i of then.
<

6L ?
The problen is at some point the decision beco=es b6I

|,,
7 || a political one and is not decided as a business mattert is
8 'p , but j

as a political question. ,-

s

{9

|q The entire political process becomes involved, it
10i-

| becomes a matter of discu.ssion in the town, editorials are
ww
&III written about it. e

| It is not like going to a business and h
i

12i trying to say okay, will you sell me thus and so
sa.

61

It becomes M13 N
.

a bio noli t-i cal
' @d.
p nuestien. 90 ts. . : ur.cil * c to vc,te as to

14 ;| whether ot not they era coin- +a
.

L ,3 3?,
ii

~ ' '

15 h -
It he-c.s w a qun tien d'

.,

{
of public discussion.-

P/There are cectings held about it. It 'b.

16'
becomes a subject of editorials in the ncuspapers .?o .i (|

a political question.
.

It becomes M.

17 .
FG

And we think that the Board's ruling 54

on Noerr-Pennington falls directly into this political sphere (T18 j 'r.n
|6 h19li

and provides the protecticn we are socking for this limited a
0 '> %

@20
class of documents relating to acquisitions. &

j

21l' hk
I might refer the Board, as evidence that you

w

22:| understood in your original ruling that the line we are
Qq,s23 , socking to draw does exist,

24 |4
to page 158 of the transcript of %.

the November 17 hearing. $. ,

W*.tWanon, uc
y

25 ;. Es* ~

N[Iylp.There it was collcquy between the Chairman of *u
Q1?L.w-Qg

fU:'-16,x:'
-
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,

I
$

b 1| Board and counsel for the Justice Depar tncut and the Chairman '

i

1,f$-
W /s-w2 there suggestc-d that seeking to persutde political of ficials '

;

lib3 not to start a new electric cystem was within the Noerr- rgi1

| 7N
6*44 Pennington Rule," and he political aspects of its seeking to Mf |

G.. . _i

5; acquire an existing nunicipal systen is sinply the other side
.

[4!6 of the same coin to which the Chair =an was referring in tne p- I

Wf '

7 colloquy I just referred to. [-[
y|y i8

9
_

o-
10 W"

w--
''*%

]] Y
1;

12 :I;t .-
:

I s_ I

il 7,~6Y
13 P 4"-

ij T
Ih[W!e i

84 i: |

E,e_ 1,
. , .e .

| 5.Nid* 15 '
4

Wg i
erE' (=16 y

' "I-
-

e,

17
. 9

.. -

3 _'
18 I 18__

k,19
2

. . 5-
UE20
9
:, -

21 ink
'M L

! I'
22 f %

| h
23|l &_

y%- |
24 ;.

firup...m. w.;} W
'

;

I
25:i M

i| $3
|| c

?^ |
s

r

.

I b-
|

|
|
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j ECHAIRMAN 3ENNETT: I don't want to lull you into g
- r-

: tg

l' a sense of my agreeing with ycu that it ne ssarily fv11cws !jy
3 4|

s
':,

bY' that it is the same kind of a thing, to sell an existing

#| Y-

| business which a municipality is in and deciding, Nas a
l
i political proposition, whether they should go into a business. h5

6|
- NMR. AVERY: Well, I wasn't intending to suggest, 7

7 Idh
4 Mr. Chairman, that you had in effect ruled on it in making d_i, +-

8 !| hy

that statement. What I was saying was that in that colloquy @
W9 w

you touched on what I regard, at least, and I am suggesting h-
10' b

!! to you is essentially the same kind of question -- in other 7' rI

Q-
j j |4 e .-

h|
words, the question whether to go into the electric business ?$

12 2(can become fcr a municipality a political question. And J;p,

1 ';M
you were recognizing that at transcript 158. 1

.

Id
And I am suggesting that the dccision to go oct I

B .5,

15 1
!n of the electric business by a municipality can equally be a b"-

'

i s16 '' ~

f; political question, and it is that area that we are seeking
&g't

II
the Noerr-Pennington protection for.

k
b18;

d I would like to take a few moments to discuss the pp
19 fhji pleadings in opposition to our motion filed by the Depart- ri
20 '| h5\

s M
| ment and the Intervenors. The Intervenors point out correctly, g_

21
' "

l I agree with their observation, and yours, that a municipal (Q4 |22 || electric system is both a business enter rise and a govern- : fp_f
's

b
23 Q

hygmental entity. We don't dispute that proposition. But ec
,

u

>a :-m. 24 4think that line should be recogni cd in tne Board's treatr ant hix :
"' g(

25 fv
i of this discovery request. And ue sock protection only of O^

| %

i F
i i

!



_____ - _ _

-
-. E--

-

y
'063 d

4 Et''ar2 $,

E (t;h jj those docuacnts which are political in nature, because of the pG.y
!. 2

@_?I-
-}

.

2[ systems of governmental attributes. -

a w,- K
3p We have produced those documents which deal with $_

, . -
e_'

4 .: all aspects of the transaction of the acquisition transac- @dF~r
.

-

f
5} tion other than the political process. It is only %

': if:

65: these dealing with-the political process that we are raising .b| $*'7 h this question about. The documents are about elected d,- ,

a
i. y !W |

8 of ficials which are covered by G-F2, and as to those we think
|

.

g

9 .. the Bc ard's prior ruling holds. D
( 5

to j Turning to the Justice Department's response,
h &p mm

11 ; they argue that documents as to acquisitions are relevant for b
6. g

12 discovery purposes. We don't dispute that claim. And we b;$

'b.

g* have produced uver 10,000 pages dealing with that. Justice
fM

5

L:4.P
14 d esn't deal with cu argument that dccuments dealing uith

: #A
15 [' tte political aspects of an acquisition fall within Noerr- (gy

. W
3 3 '| Sennington, they haven't faced up to that question, and I.

'

e
- really have nothing to say in response to their pleadings T@V

46--
18 ,. in that regard. Q '

~

.: E
'- r

Pfte19;i So, in summary, va had intended to include this in 4#

h $i
20 pa our original motion. We think it clearly does fall within $

,' 4

21,!; the political sphere, it is not an attempt to block the T=
p

,

li h5d--22 ( Depari. cent or the Intervenors from discovery with regard to ff
k Id2

23; acquisitions generally. g
;: . .q

2.g h It simply asks this Board to recog: i7e the dual "ff[
c,p.m. W . IQ

25 nature of a municipal electric sysren and to accord the
p$
3

.%
pm

, f#
.

_ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ . _ _ _ _ _ ___
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g company the protection to which it is clearly entitled gg-
h Pi

2| under : ocrr- Pennington for attecpts to influence government gg,

3, agencies in pursuance of First Amendment rights.
=.

! EEt) 4i Thank you very much. ry

5, Cl! AIRMAN BI:!U:ETT: 11r . Bouknight. g.(

kb-6: MR. BOOK:!1GIIT: I think in our answer to the motion, r
31.

7, we have said as well as we know how to say what we think h
. -n

| Veabout a municipal corporation acting as a business enterprise g{
*

8
l e- <

9, in this instance. Mr. Avery is attempting to turn the fE |
I d- '

10 f| ccin from the November hearing over to the other side. I

Ee{
#

,i

33] think he fails.
!' h?12- There is a very substantial difference between 4f-', 4

LW
W IC"at cuggest.iao t.o a city that has no electric ! 17I13 A

I I sf
I bc,

;4 | Ay n t r-n that it nut ster t an electric systc= cn the One hand, *

! 5;%-. ,i
'

15 ; and on the other hand, having a competing clectric system, 3
I =

't K
16 a business enterprise, in existence, and the Applicant }{
37{! going in there and trying to put it out of existence. So ?

,
-_

l

18, we stand on our answer on that aspect. -

/ e-
39 I The second aspect unich Mr. Avery did not even v.

M Sr
l' -

'
touch on in his argument is that at this point, it seems to 1

i20
I i

21 , De that even under !!ocrr-Pennington, even if you were to
i
l'

22;i asscre there is some question as to whether these documents i_k '
ip i

!s
- ~

23 could sustain a finding of violation of the antitrust laws ?
% bI

24 '| under the Nocrr-Ponningten doctrine, those documents at this -y
repwm. e-c. ,,

_

e

25' point are clearly relevant, or potentially clearly relevant 7
5
%

'
_

t

-
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9
ar4 d

a
'l as documents which might shed light on other activitics of

y

2( the Applicant. We were very specific in our answer about
|'

3 {
that, we didn't leave nuch to the imagination. We intend

!! .

4] to show in this case a pattern of monopolization, we intend
!

5 }l to show that there has been denial of coordination in one
Il

6!! narket, which in turn has introduced a complete dependence
3
1

7] by these municipalities on Duke for their supply of c1cetric
?

8 Power.
i Now we think that is a reasonable inference fron9j
;

10 j that that Duke might use that wholesale mor opoly power to!

;|

ji' gain advantage at the retail level. As we have discussed

cany times with this Board, on the price squeeze question,12

- v- intord to a66uce evidence that wculd indicate tr.c .a.pp11 cant
)

r.as used its nonopoly pcuer at the whc1csale level to affect
34

d
15 - cc: petition quite substantially in its retail =arkets. A

final stcp leading from all of that is acquisition of these
16 ||

!!
'

17 systems.

Even if attc= pts to acquire these systems is
18

f

39] relevant for no purpose other than to show why Applicants
8

cay have been conopolizing in these wholesale markets, that20

alone is reason enough to let us get it into evidence.
21

'

And certainly reason enough to let us discover it.g 22
., ~ ~

23 ; When we were arguing in November, we were arguing ;

:
y

.

0
| b about a very general request for informaticn which we an774 ,

wwnx in I ;
z

the Department of Justice and AEC Staf f prcpounded to the i,

25 E

;:

.

:.
6
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h

g!fApplicant. That general request asked the Applicants to
y:

2 (I respond as to all of its dealings concerning municipal'

? Y39 elections in !; orth Carolina.

}
4} Itow I'believe that the argument then was a question

l'

5.'f f the potential of getting rclevant evidence, on the one
5

6, hand, relevant evider.ca under the exception I talked about

7 | in the Pennington case, and on the other hand, the chilling
0

8 effect on the Applicant's activitics.

9. The Applicant at that time mentioned it had
.

10 , hundreds of dealings monthly with governments at all levels, ~

0
gg; and if it had to expose or have exposed all of these contacts -

i

12 ' with government officials at various levels, it would cripple

) 33 , its efforts to verk within the political ctr_ctur- ' " rth

34 r;aorlina ,ar.c on the national level.. and on r.any municical.

*

15 t levels in '.? orth Carolina.

16 We just cicarly don't have that aituation here.
a

g7 : If the Applicant has been approaching municipal systccs

18 or has been talking about approaching municipal systeEh
,

jph in an effort to attc=pt to aquire those systems, then wo
1

20 9 don't have to worry about chilling the Applicant in other
i
s

pg ; things that it is doing, we can focus right in here en the
i

) 22 j Potentially relevant evidence without taking a chance of
,

23 f grabbing in a lot of other things in a fish net, and the
24 evidence we are going to obtain'is very likel)*to be relevant

* s,cwm w.

25 under the portion of the Pannington case that we quoted in
,

I'

I

:
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I -

i

.I

1{ our answer. So we think that 6-P2 is one of those very y
I

?d26 direct questions which your !!onor suggested in November the ;;. .
w .

,$}3' portic.,ns that ucre excluded at that time should have been.
d cs
- A

4$ Cl! AIR'GN BENNETT: Mr. Leckie?
&

a

i '

5 |, !!R. LECKIF.: Your lionor, we subair' ,.:d our g
6 h|

,

r
discovery request, the joint discovery recuest for documents r'.y

!! n7 to the Applicants in September of last year. The objections Jp

f %.
8 !j were made and those were argued and an order was issued by I."

'. is e,a9 the Board in November of last year. (j(
l'

10 j! Now, in July, Applicant comes in with one L.:
si M

11 additional item that he should have objected to, or believes k
| MN12' he should have objected to then. They hadn't told us about

[k ~,,Ai
,

13 it in the .manti- e. We have gone ,dierd s. i l r n11m 6 4 tN $'2

N
is documents, segregated then, the accuments under 6-P2 cxist [.[., .; w
15 and would be available for production if production were g ...

w16( ordered. M,
17 [| 5f0)

We don't think it is appropriate to go through TA
5

18 ; the whole process of arguing relevancy at the time discovery by
]4i

19 ;,' starts, and then after the file search has been completed %abg
l'

?.";.
20[ or nearly completed, to cone back and argue relevancy again, ifp

y
21 " We think Applicant should be estopped to make the claim it Q''

:

d;fEgh22 does here. We have argued before the inapplicability of
p ff;"

23,5 the Noerr-Pennington doctrino to discovery. We have stated @i:4t
v

24 that Noorr was a case to enjoin such activity. So the ''

, ,y
f25 ', chilling eftcet of Necrr vould be complete. The defendant f'

d hk._

;
.

__ _ _ _ ____ _._._--_ ' h -.i.

'M

d
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|

1.,_: e If%,

, s ,u
1 47i q _-
.

j; there would have had to stop influencing goverr.nont in the +_

M.,
s.

9

Y2 '. ways which night have been covered by the injunction. Nothing p 1-
-

M
!3, f this sort is involved here. We are still at the discovery

r[
4 stage in this proceeding.

.

, e
5 Uc have argued.before that mere discovery of E%W
6 documents relating to government influencing activity shouldn't Ejg

:: 2.C
7 ,j be expected to chill certainly the government activitics of 85 1

1
h 44--

8: a larg company such as the Applicant. D
|r%;fysth_t V

-

9| We have argued before the relevancy of citations $e
d W
1

10 |, to UAACP versus Alabana, where the Court was dealing with
h t,

%. .

j j ,} individual victims who had been harassed or who had lost
a . . e.m -

12 :; their jobs, who were likely to suffer bodily harn if their w34,
4

rJ43 1

~p.,e

?ng
13 9 verr.nent ir.fluenciag ac tiv ; t.ie r , be:e . i:.. . L e w. n . Q

fji.h
j ,3 , 'this isn' t that kinn or a nituntion at all.

rd".YS4
Mi. 73,

15 We have also stated that under Notrr-Pennington Jf' ]'. ~m16'i there is a nham exception, where what purports to be govern- 1j$

j7 tr.cn t influencing activity is not in fact such activity.
Wdt

h|s
18 ' We have suggested that in order to determine whether activity |

il k$~ |i p ,i of the Applicant night fall into the shan exception, that it II M
O QN |u

! uould first be nTeessary to discover those activitics, then [p7-20
i NQ4-1

-9..m

21 f,1 to offer such evidence of such activity to the Poard and g
, aw

22 let the Board make a deter =inaticn of whether there is a fh$!; @$23 .! shan er whether the activity was legitimate. Q qt,

U s$F
24 I w uld also cite to the Board a recent decision @d$.-

*a t c. 1. . .m-h

25 in United States of Ancrica versus Otter Ta:.1 Pcwor Cenpany.
['[h.,

f/jX
g. .a

m$N?-
,

. . M;x[ _ _ _
.. _ . . . __ -

,

!

_ _
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l$ 3.,

| '

I

i. '

3 1

f ijq The Board may rule that the Supreme Courc in deciding the i |1
r A |yf Otter Tail cane romanded to the District Judge in Minnesota E (~]
J |; I~

3 -| for a determination of whether the litigation activities g
* '

of Otter Tail vo'uld fall under the sham exception. Judge g54 3
.I ?

5, McDevitt has issued an order in that record, and I will J'
,

!6| read a portion of it.
Q.if

7j "Upon consideration of the arguments and briefs, i,ft
..

,1 n
3

68( and upon a recon.iideration of the pertinent portions of the .x
&

Il 5
9 ,!, record, I find that the repetitive use of litigation by f

a o

10 ;; Otter Tail was timed and designed principally to prevent the [
U i-j j ;; establishment of municipal electric systems and thereby to f. .
'

@
12 , preserve Defendant's monopoly. I find the litigation comes h

,

'

Ws
,, , . ,

g within the .nbm excep:. ion to the mu.re C.ctrine e.s defined by )
p

. Wja Lire Suptene s'ourt in California Transport, and reaffirm the # ];2
'A'

33 findings and conclusions previously entered." M, .
,q&q

.
.

16 .:. Nou here is the latest decision as to the sham .?
C&GF' w
@jy , exception to the Noerr-Pennington doctrine. It involves an y -

E c-
18 electric utility that attempted to foreclose municipals, [~

,- L19 ,' nunicipalities from organizing their own competing distribu- gi
h x

20!. tion systems. I,
Ym..

21 h I should say, to be completely fair, that the g'
pp<

k

9(22h attorney for Ctter Tail has moved for reargument, and Judge
E

Q@
-

i
23 . McDevitt has granted the reargument. So there is not a

I',
, ;g -

24 f final accision, but it reflects a decision after reconsidera- M
t..m i,. .

25 tion and briefs by both the Justice Department and Otter s 4.,
L -1

m

|

i

" -_

|
.

.

|
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0

3j) Tail's attorneys.
'

5

4
2 j! When we are talking about request 6-F2 of the first j

i
t

l
n

I'33 joint request, we are really talking about a very narrow
|1

i
D

4 ,j request. We are not asking for all communications of ;"

U (
A plicant with elected officials --P5' '

s '

6 .'N Yi
i MR. BOUKNIGIIT: Excuse me. Would you read that I.>
N

7 || whole paragraph that this is the subsection of?
N

Would you p

8 ,| start off with Section 6, so we know what we are talking 3,'
9[I about? Ue don't know what you are talking about unless we

b
,

10 d have the preanble to F2. .
' T

1 ) (, )MR. LECKIE: Yes, sir. 6. " Documents relating fl.
G<12 to the following: F. Inquiries, invitations, negotiations, ]F

'

;3 u taluatic::a anc prcpcaals for the acqeisition vf eluettle 1.*

d
I fg . --p . power facilities of r.iunicip.ilities, cicctric cooperatives, 4; ^-

.

A15 ;. or other electric utilitics including (2) communications b '7I
16 to or about elected officials, councils and boards." kf;2$ -!I

AdEj7 ' MR. TUDRIDY: So we are talking about in connection f
18 with the acquisition of power systems, and thic is what we are

fjd
t. . <

j9[ talking about in connection with e:lected officials. It is
-|

20 ,, in connection with acquisition, it is very limited. r,

i|
as

S21 }j MR. LECKIE: Yes. And we know Applicant has been 5
Il

220 involved in acquisitions. Appendix A to our answer to
|!

PPlicant's motion included caterial from Applicant's licence b23 ,' A
f,jh3|| -

[@Qp %"f-
24 '.' application. We chose to execrpt frcm the !!cGuire applica-

wm % -

W)I
i25 tion. The Oconco is very sinilar. In the Catauba application / $

I[N
7

g

1 i

i
'

.
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e
1

1

,:

j }. there are nore indications er proposals fo possible '-

||

4
#

l
20 acquisition or consideration of acquisition. And the jg.

1 ? i

34 Applicant's responses to these questions indicates a great V |q r

4 ]ts many contorplated acquisitions and some actual acquisitions. [
U ?$

S jf In its response to question 19, Applicant indicates S i

h I

6 by an asterisk that the negotiations for the acquisition, f
;l "

7' these are acquisitions that were consummated, the negotiations
t 6

8[ were initiated by the system acquired. In other words, R
| E.'"

cverything started from the other direction, the small systen S
9;I

k
'

!10 | came to the Applicant and indicated interest in being acquired. ~

o e
i j :4 Uc would like to develop that a littic further. !.. .;

|':
:#

12 . We weuld like to know how the small system came to the EE
2 74:

I
j3 Applican . 'c'hc th: ?.pplicar.t talkcl tc in thc area of the fkh,

*

a/:,
.o

j4 , n.~.all systcm hefore the small systen ccte up with a proposal gyyr
? g -~

j$: or at least asked Applicant to make an offer. We have 2g
| $2k|

16, indicated or included as Appendix B in our answer a document y$f
ne

!'j7' of the Applicant indicating a campaign or a plan to purchase -- . Sat

{$
(uhI, Is18 MR. TUBnIDI: You mean the answer to their motion?

E
[j.I
i

19| IIR . LUCKIE: Our answer to their motion, yes,
?.

20 sir, the Department's. {
:. w.

21 } MR. TUBRIDY: What is the date of that? f
|| + J. * |

22 ; MR. LCCKIE: The date, sir? It was dated July f 's!

il '

30. It is styled " Answer of the Depart ent of Justice

23 >1 hak '

j,

,a ne

24 to Applicant's Motion to Amend Prehearing Order :Jo. 2." gjj.w,
MQ% N. ' -Q''

25 21R. TUBRIDY: All right. What pa,te? R.,

2,.4

_y h
:

e '

.

|
|
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1 I MR. LECKIE: Appendix D, just before the service

7' list.t
i
|

___

3' MR. ' 11BRIDY : This is Duke Powcr Company letter- ___

! -

4i head? '

I

5 I _

MR. LECKIE: Yes. It was obtained from Duko

6| Power Company on discovery, it is numbered 75226 through
I

7' 75228. These arc Applicant's numbers. This docu=ent |
1

8 indicates a campaign on Applicant's part to acquire cooperativt 1

1

9 ,l. systems in its area.
:=

10, Going to document 75228, that page indicates
11 | the plan and the procedure --

h=[s,
1

,a

12} MR. WDRIDY : I am still on Appendix B. You '

-

23' ' tc. c he rc- Ms . iiufl . May I ask wno tir. Hutt 1s? k#.

;6

1 x
14 ;; MR. LICKIC: I don't know who he is. h

!! $[15 1 MR. T11DRIDY: Purchase of REA Cooperatives. s.

V5-i
16p Who sont that? This is a communication between Duke Power 9"

4

17 |8 Company and some municipality, or is it an internal memoran- ~

p

18 , dum? . - -
,

! 7 |i
in

19N MR. LECKIE: The communication is internal within D
I'' F-

20 |l| Duke Power Company. It is signed by !!cnry L. Cranford, Of--
I
r @

21 : and it is to Mr. Iluff. y-
~-

22I| MR. TCERIDY: Thank you. That is enough for my I
$ W

23 ! purposes. L--

.I

!
.

24 ;
-

.

r,.% i,e ]
- as!

,-
,:

-

e

e
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i.; l 1

044 1 ,, MR. LECKIE: My lar: reference uns also to this
.

,

dhl 1
-

2. document, which consists of three pages, I was referring to f.x -i
1.

34 Page 75228, which cuggests a plan and a procedure. Under the ..

n
4- procedure, the bottem list of nu=bered items, Number 2, a (l

,
+
L

5 .1 co r.mittee of co-op customers is for:ied.
I; ,

3

6a Now, this would indicate that very likely when tre ;P
t

kh-7 f applicant goes about acquiring cooperative systc=s, or for that
U h

-

8. rutter other systc=s, and it can state in its list application g.; Ni
!

Y
90 that the request came from the other systems, very likely

~

!! '

10[ Applicant has laid the groundwork first to < Jet those requests, .'
i

I! s
11 has talked to ccoperative Board =c bors, perhaps, or the mayor

,

n r.?
12 ., of the nunicipality, with a view. L.

|-
-

f(?
12 !Ta '5 4 .h t P : *. * 5 d a- -a r * e & r:pp!ied 'ei*h e."-

ja a , c m- - c> ~ " = * there is a lot M s.che reqardia.7 tuk?'?

i R$15 l acquisition program. We would like to see the docunents that g I
s

f
.., . : \

W?'16 . ' are being withhcid, that have been segretated, now nine months pu
-

17 or so later a pleading is nado to withhold them, we would like gg'I
,6 @18' tc see those documents and rce just what fire there is in g

hs
19 ' Duke's acquisition program.

20 | Uc have just thewn a few of the documents here, [
'

'

i. p
;s-

213 there are rcre of- a similar nature. We thought that this -

h

22 h uculd he a sufficient shcuing that c2 are not talking theoreti- sq
,

!: $
23 cally, we are net talking generally abcut political activity,

A
, 24 we are askina fer specific inferr.ation.

h{
k

b m. osc .
25 | Uc have reason to believe there is cc=ething there,

E@dd.;; d
;| fif

|
n

y, ..
U

f

.
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I
e 1

2 1 because they have an acquisition program. lic have reason to -

c
''

,,

2 believe that there may be comething that isn't quite right abou :
. .

3: that acquisition program. We would like to find out about it l
"

t 1
o 1

4 and then if we think there is something not right, we would lika )
i 1

5t the Ecard to deternine what the law is on the matter. ? 1

+.
iI, i

6 '; CIIAIRMAN . BEN::ETT : What do you contemplate |.

i+
,

7 |. "com=unications or about elected officials" means? I understan 1 [

!'

8 i, communications to officials, councils and beards. But "or ,

c |

9[o
.'

about." liow would you ever find those?

n

10| MR. LECKIE: We wouldn't find out any other way

I.
11 , than through obtaining these documents frcm Applicant's files. 9i

!! I

I2 !' CHAIR!AN DENNI'TT: No, I mean what would you cover g |
",

$
12 s. ec;.c::n.i e. 1:,.. , atout c.:1..cL .! c:i1:1aic?

14 F.R . IECXIE: Ue would deternine or might. deternine,' $
i

15 we don't know what the documents say, that Duke had a program rl

i |

16f to study, prepare dossiers, even, on minor cooperative officials l

I 1

17 or on leaders, elected er otherwise, in the areas in which 1

18 ' t.hese small systems are serving, and in what Duke considers to r
t

19 be the service area.

!20; We think that there :r.ight be information, Memorandt .T.

li |

21h A, Internal Mc:r.orandun A, saying is and so would be a good
I;

22] possibility to spearhead a ccrr.ittee in Blue Ridge co-op, -

!

23, and that committea would get cutablished, and then would ask

f N-

24 1 Duke to make an offer to take over.the co-cp. This, is what I f
r,poon. ine ';

25 h think Applicant reans by cov unications about.! r .

.

f
n
!! |

|
|

;

1
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0;

Ij CI;AIP14101 BE!;;;EIT: You are the one that requester,I it.
16

2 MR. LECKIE: Escuse me, we made the initial request ,

3 l but I think thic is what Applicant is uithholding when we talk
:i

4 ] about corts.unications about elected of ficials. As Mr. Bouknight

5 has said, the elected officials are very much involved in the
P

6;| running of these small systems.
'l

7f 11R. TUBRIDY: 11ow much involved?
)

8 ', MR. LECKIE: When we made an investigation, in
||

9[ conducting the investigation, we visited particularly the cities
a
'10 Mr. Bouknight represents, we talked to the mayors. In one

,

:

11 ' case in particular, the major spent a great deal of time witht
a

12.] us and took us around to the system. He was the :. cst knowle.dge -

I.

13 ' -: ' .,- r e.c i i- 31.41 n ! e ." .
q - -

*

" |
.

9
14 h tu. ;cim10Y: Wnat do you : can, knowledgeable? -

| |
15 :| !!c knew how much profit was being made, knew what the rates ~

b

16 should be, hcw the rates compared with others?

i
17 MR. LECKIE: Yes, and he knew what lines ofj

18 '; Applicants carte into the substantion --

195 MR. TUBRIDY: Uas he like chairman of the board?
h

20 ] Mit . LECKIE: lie would be comparable to the chaizman
h

21} of the board of a corporation. Yet this is the kind of materia l
,

;

22 i Applicant would exclude. They say they have given us all cf th 2

!i.

23 )I material about acquisitions, but this is what they are withhold ing '

. .

24' frcm us after nine months, particularly wh on the ciccted
64. l**c

i25 officials are so involv0d in the cr.311 systers in those citics,
..

,,
I'
.

|

.

|

- -- --- - -. . - _ _- . ._
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.

'4 l' MR. TUBRIDY: You arc saying they are going about jl
2 ,' making acquisitions and this plan and arrangenents has nothing

.1

3 to do with their constitutional rights, but they are doing it,
t

4 1 in trying to pick *up some business, and they are writing to

5 a man who can give them advice, who has influence, and can i
|

6 | tcll them what the price is, if it is for name, and this is
'

-

7 ., really a business transaction they are interested in, so
[

'i
8* you would like to see the correspondence in connection with it?

, j

l 1 1

9[
1

MR. LECKIE: I think that is very much a part of

10 it. I wouldn't exclude it; it does get into the political
a

11[ process. "

12 MR. TUBRIDY: They are not running for office, this "

13 ' mm- 1r nn un ,i .4 t er ettu e, ( t .'y are tryinc to 'ind cut if
9 (

1 -2 ' It in !vi ndu, *!aol tim pr. ice uwald bu, what the pouribilities* Y#. i

8! $E l
15 would be, if this man would object to them purchasing it. What ) I

16 you are interected in is finding out what business arrangement j, a
s

'

17 ;, Duke might be interested in and trying to find out whether they w
r

'

t-

18 could extend their systen or not. In that it?
_

19 MR. LECKIE: Yes, your Honor. I should say while
P

20" we aircady have a lot of information about acquisition, as
e

21 ' Applicants councel said, they have givne us a lot of documents Y

22 in this area, we don't think we should be limited in naking
i

23 out the best possible canc in.this prccccding.
'

*.,

24 It tr.e infornction is rciciant for discovery, if Ef(
[jfc>itwu

25 applicent has it, has it availeblo, has it segregeted, we dcn't h.

9 ffn
Pi

hI *

i,

.
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1

15 I see why it should be withhold from us, even thcugh we might ba
| |

l-
2 ;i able to get along, we might be abic to prove our case without

.

I
3. it. We think it is there, we think it would help us, and

4 Applicant has not objected previously to this. That is all I

5. have, your llonor, unless you have any questions.
|

6 ;| MR. DOU K::IGl*T : I would like to attc=pt to answer

[

7 j| a question that Judge Tubridy put to Mr. Leckie.
:

8 'l A communication about elected officials, Judge6,

l'l
9y Tubridy, might be an internal memorandum from one official to

I

'l
10 h another saying the Municipality of River City is becoming a

Il
I

11 real thorn in our sides, they are going out and getting indus-,

i
l

i

12 ] trial customers, they are being us on this, they are suing us j
i

13:I etdore tb<' A tr'"i c Tr.r-ro'* Cr' ri s t ion . th:y cro * real prel'.cm,
,

||

14 h Onina uc should contact tnc mayor Clout acquiring tnat nystcr. 4; |''
li

I

15 ,{ That is just exactly the kind of docur.ent that

16 |I
vould be excluded under what the Applicant desires here. So

17 conmunications, planning an acquisition of a municipal system

||
18 1 is necessarily about an.clected official.

19 MR. TUBRIDY: What I had reference to, I was inter-

20 ested in seeing if he was giving an exa.:ple in this appendix

21 'he had attached hereto, and that is why I was interested in
i'.

22 ; seeing whether it was to cn outside official. That was the
|

23i; point of my rc. marks in that regard. -

h
24 j I would like to here Mr. Avery's response.

gam mes im.| _

F 25 '| MR. AVE",Y : I would like a feu additional r.or.cnts,
I

d
i f

''u
i
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1

fG if I might, Mr. Chairran. Let no take up what fir. Leckie had

2 '.
to say first. IIe started by rearguing the Nocrr-Penningteni.

30
g doctrine and the small exceptions. I prcceed from the premin
9

4! the Board has ruled on !ocrr-Pennington applicability to
i, that

P

SD discovery --i,

6 .I
'

CF.AIP2*JJ: BE:NCTT: We gave you a pretty wiescl-'

.

7
k worded ruling on that. If you may recall, we had an open end
:

8 'i
;; on it.
..

9 'li MR. AVERY: Oh, yes, I agree with that. I wouldn'i " !

10!
i. agree with wiescl-vorded, I think it was a clear ruling.
I

11 !
i. MR. TUBRIDY: We are not bothered by his reference
i,

12-
to nham, Mr. Avery.

g

13' i,

:21. t.vnMY: 1 neen't gotten to snan yet. 1 was
1

{i
14.' going to sey you have ruled that ::ot.rr-For.ningten does apply,,

i'

15 |' to the discovery process, and it is grounds, as you have ruledj
,

.

16.
for not producing doeurent in certain political areas. I.-

;!

17 d
i' did leave an open cnd on that, but uc are not talking about
i.

18;j whether this falls into that cpen end.

That is not whct is at issue here. As to the
|t

20'
; sham exception, we aren't uorried about the sham c):ception,
. .

21 indeed I r. I.cchie didn' t even suggest what he was talking abcu t
.

22 ' here would fall into the shan exccption. Ile simply reargued
,

23
p the fact that there might be a chan exception. There is a
.

24 ' cham exception, and it is r.ade pretty clear in Noerr-Penningtch,,,,,,g

25
and California ::otor Tranepcrtation what it is, but it has

..
.4

.

i'
N

-. __ _ ._ ..__ _ _ . _ . _ _ . . _ . __ . _ _ . _ - . _
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|,

7 1$ nothing to do with what this situation is.
Il
i.

29 So I don't think the shan exception has anything
!

l.
3 ) to do with the problen we are dealiny with here. I think Mr.

f. l.

41 Leckie went a long way toward prcving ny point when he started
h
n

5 h getting into exanples of what he might find, dossicrs on elected
l6 |, of ficials, that kind of thing, discussions about how to get the
;i

I7,! neces:ary political approval for an acquisition. I!c also
.i
1

8- reterred repeatedly to his desire to want more information.
,

9 |:
| Of course, we know the Justice Department desire
N

10 ; for informatica in this regard is insatiabic. They will take
i

Il[| anything they can get. He have already given them 100,000

12;l'. documenta and we can't reacy any compromise on some f airly
8

1

13 ;' .w;. .i t ; . c Lau;;. u.: 11.;vt alc,,, ,c, ..e als.:n.s oe.- uarlie Leu u..: |
r

Id , .- ;* 6 :+t- ill *.f iha * .* *

t!

15 5 . Sure, they want a lot of information. But the
l'

..i

16 '; bour.ds of uhat they are entitled to are established by law, and
i
il

17 ] the question that is before you is whether the documents that
!l

18 f would Le covcred by 6F2 f all within the Noerr-Pennington

19 ||pexception.
d

20 d So I ccmc back, in sc.ering the Justice Departcent
h

21 to my point th r.t I made in cy original argument, that we cre
.

22 net seching to protect all doeur.ents uith regards to acquisitio 2s,

e -

23 J uc are pointing cut to the Board -- and this gocs to fir.
d

,

4

24 ? Tubridy's observatienc -- r. c.unicipal electric systen is not
i e,po, % i.,o |i

25 ;; a pure business enterprise. It is also a gcVernrental entity.

.,

'I
1.

. _ _ . - . . _ -- -. - - .-. .__. _ - - .
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)

.8 I| When you get into dealings with it, you get into

2 the political process, and.::ocrr and Pennington say thato

3 attc pts to influencc + vern=cnt actions are not violations of i

1

4j the Shernan Act, - And that being the case, documents dealing*

? i
'

5 with that asnect of the relationship with a raunicipal electrica L

i
6! systc=, that is the political part of it, the atteript to

7 influcnce cove-n=cnt action,'are protected. '

1
, '

.

8' And you ca='t si= ply say this government happens to l

|*

9, be in a business and therefore we are going to sweep aside )
)

10 , :ocrr-Penningtcn. I dcn't think, if you Icok at the Nocrr-
,

11 ' Pennington case, that you can justify that :esult.
i

12 ' 13. TUBRIDY: In talking about the !;oerr case, you,

|'

1 ~3~ 6 i,in ' t n svu ts- incur.try engageri 2n a cmu4 9=, theu +'e r e tg
; I

H; t.:lhin; al: cut the icgicinture there, infinc=cing varicus -

.i, |15 ., gover .cntal hcdies, and the governacntal bodies weren't

.i

16 j interested in the business, either.
~

!

1 :

17 ' ".2. AVERY: In pennington, you were dealing with
f ;

r

18 }> 1r:alsh-Ec11y deterninatien, which is getting close to the

i
19 } gover. Tent in husinces. |

1

20 ;; MR. 'n!ERIDY: Let's talk about Isocrr.
1

21I :~P. AVERY: That was a private dispute between two
.;
.

?? business entatics, railroac: z.nd truckerr.
I !

r

23 I'R. TUBRIDT: But they werc trying to influence
3

24 ' the icgislatures, and covern=entdl hoc'.ies and they werc
norw n w..

25 protceted ag: inst that, even though what they used, I don't
* i

:
.

1

.

- -. _. .. _ . .-, _ .
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g nce how they could ponsibly justify it. in any ccu;-t of law, but . A.,
,

>] ! ..

they did. [ :,; .] .7 '

MM.

hk3 MR. IN'RY: Pennington involved atte= pts to influe: ce

d; the Scaretary of 'Lc' ,r. So !:ocrr says you are not liable for =

,- e.

$ '.,5' atte: pts t o infItc r. .* ciected of ficials, Pennington says you a:e
CC

not liable for attempts to influence nonelected governmental [[6

%,

II officials. OT
!

t.c
' r.

MR. TUDRIDY: But thene were not talking about fO

i' O.

a governrent that was engaged in a business activity. [
9

10 4 !!R. I?El(Y : It is true that in those particular f
y -.

II 'i cases that was not involved, but the principle --
i x+
0 v

12 MR. TUllRIDY: That is right. So you can't cake a hms .

I: ;7

'3 h i,la.% :. tetcen:.i. Irc". t..at cituatica ci : .: :.' i; inte a [
.. ,:

.
situatice where .: hey are engaged in bun!nces, hl f34

p! G
r-:q

15 1 gg, 7ygny 1 sinply disagice with you. My-

[ #

16; 2:R. TUBRIDY: suppose you said all of the corres-

3 7 ;' b71'
pondence you had with the mayors is protected by the !!cerr y

p; O

18 .' doctrine, when they are talking about rates, what y.cu should ..

E 6.
39 [ ciarge the municipalitics, you can't clain that is protected Y,

r e

20| by the !!oerr doctrinu.

b.
2I [ MR. INERY: I don't knou what I would clain there, k

i: @

I an not fcced with that problem. h' hat I'n faced with here is b22!
|.

M

23,i an acquicition, we are willing to produce the doeurents that f~
? %%-

2d '. c'e n ' t fall into the political cphere open. fify
a N :,irg

:-:R . TUilr.IOi : That in excet.ly it, they arc going $?5

I E|?f:
g

: J
h Y,, n .

. ..~,

'%-~...
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c

1 to obtain a business deal, this is e busineas deal, they $

N2 are going to :. uke a.: ac(luisition of a utility that is in *

OIL
3 business. [p-

,
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I :: :. AVI:; Y: but it is a governmental entity and ,-

2 ;' therefore the principles enunciated in Noorr-Pennington, the
k;

3[ rights of citizonc to deal freely with their government,
.

apply (!N(n *
ti n>

4 ., even in this area.
_. (?

'

,

'

*

5 h
J:

!!R . TUSRIDY: c~ ~ ~ .

h.
I don' t dispute that. Eut you are

N' t !6 ,' not talking about their rights to deal with then, you are
h|:i

c-talking at:out communications to elected of ficials,7
councils :Q,

o ,-

,k and boards, overything they writo to them.8
><<

.

9 I,
I If they say "1s your plant for salc," you wouldn't m
9 (;

10 ' be alloved to look at that. You say "That is protected." Q l

.
,

'
d

11' They wrote a Ictter to the raayor saying "Do you want to sell y
.- r
,\

i !12.1 your electric plant down the strect?" U- |

6 U '

%13 * !.' . AVE tY: Didn ' t w., fin rii e, t he <s '* f a r i .- 30t'er? U"
, ..: a*r

14 ' t.'e have f.arni %ed that. k.Mh
>} tgg C..

15 f M:1. TUBRIDY: This language bothers ne. Communi- l&T?[fh-
n >,y

.

I;
!.

t&.p A *49 -16 ca t io: s to or abcut elected officials, councils and boards in ${{ _
k

?

Sfh17 ;' connection with the acquisition of plants. That gocc for di;.p _

.,
h aN18' everything they wrote to them. ,&

:;jyy,e

19 ] f>.f.z ,h$ |
::MR. AVERY: L' hat we are seeking to protect is those

I! i.
20 ;; documents which get into the political deicsion to be mado M~S;f (W
gif by tne town -- CW ^

?

r[i
$

n32 MR. TUDRIDY: Do we decide it up? lihat language do '
;.

23 j you suggest? I agree with yoa. But how do you sepcrate the
?(W _f

j

24 f| other business cornunicatjons? ,

l Mjfa -,a.

W25 MR. AVERY: I m. c.ure languace could be deviced to
'I

._ y jg[4$
,

,gp%
-

hc

, ,

.
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h N1; sc;2arate tnosc out. C#
l.i Kt

- ,
2 MR. TUDRIDY: I am cpen to suggestion and I think

[
'

93 the rest of the Loard is. We want to be sure we observe the %',

44| ::ccrr doctrine, but to the extent they were engaged in g.

m
C-

h
4

5 9 business they would not be protectc.d, if they were dealing g

1 5
6 j. with a co-op, say, but it was strictly a business enterprise,

?
7L they wouldn't have protection. That kind of letter you wroteI. r

II

8j tothem, I don't see why one should be protected and the other @
|i &'

9 not, the sano letter asking for the same thing, because one '

a

!O [!is written to a person in govern.cnt and the other written E;

O.i,
11 / to the president of a board. A.

.

h h12 ji MR. AVEitY : I think there is a difference between y
il Fu13. .1. .> t o o .

$'L.;;
B

"

14 I by the ucy i ncant te ..unLion that . ir . Locr.ie na::
c. ,s-
,

rn15 y referred that one of the docunents dealt with co-op acquici'. ions f.jfg;
ii

f16 - and he referred in his argument to the possibility oj
n
U17 ] comnanicatiens with co-ops being covered by this. There aren't i

II
i. .

18 !, any concunications with co-cps covered in this group of 6(f)2 r.

|! ''

19 1 docan ents.
I

20| MR. TU3RIDY: That is not the problem. The problem
L

21h is the language.
F

22 [ MR. AVERY: There is a valid distinction to be drawr.
!!

23;6 betueen an electric syst+m owned by a governmental agency and
_

b NZ24 ' a privately-cuned or cooperatively-cuned system. It recognicos k,en. ex 4
4925, the fact that it is publicly-ouned and therefore in the 46

h kNt

| a

w|.'bi-
'

{ -
,

[ spd

|
.

|

|
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!

f political spherc.

2 ,: The Moorr-Pennington protection should apply.
3 UR. TUBRIDY: '' hat is uhcre we jump frc-t -here to

4
-

|4[ there, an wiful big leap, because they have certain government
|

7,

5 '

5 functions that the Noorr doctrine applies to them, despite the
|,

,
-

16 fact they are running a business.

7; MR. AVERY: You say you think that is a jump? I
,

4

8, think it is very clear from Noorr.
!'

9h MR. TUBRIDY: They are running a business and the
l'

10 Noorr doctrine applies to them when they are running n
n

Il[ business?
'!

12 [ MR. AVERY: ';ocrr is talking about the rights of
.:

13 , : i : : .::: i t h r. :: .--f to : :. s i- .gc, e - . . .t .n t. .- t!n- r... + 1. . . * .< i.
4m

, -
.t r

!4 h vot* i. ap% 3 t.be antirrent in:s to the dealings or citizens
( j

h
IS[ with their government. h;.

16 , MR. TUDRIDY: What rights? The right of petition? _p'
1

17 3 MR. AVERY: That is one right.
!.

18i. MR. TUBRIDY: They are not attc=pting to exercise M
~

[ a

19h the right of petition here,
l'

20 !' MR. AVERY: That is exactly what they are doing. f

f', %
21 , * MR. TUBRIDY: It is information. They want toi

|
22 j. know if the property is for salc.

l|

23 ',! MR. AVERY: TN documents ue a . .onecrned about
t

74 are the ones where, not that they cacy :n 4 Pfer, we furnished [.

mN .

4
25 the docu-ents whcre Duke Takes the offcr. Jt conc 4 dewn

o
.I
5'
c

I
:

|
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1 eventually to luc situation where the town is going to vote

.I
2 ', whether or not to sell the system. That is a political ',

13' question, it is decided as a political question, and there 1

,.

4i when you get to that, I think clearly the I:cerr doctrine
;f

5 applics and you are entitled to petition your government and ,

6 the nere fact that the government in this instance happens

7, to be in a businecs does not destroy those rights.

8. MR. TUaRIDY: This is the trouble, it happens to be,
'

9I that is the whole point. They are in business. And does the
^

10 Noerr doctrine apply when a municipality is in business?
w

' , '
s

11 g MR. AVERY: I think it does. I think if you read

12 |' the ':cerr case and think about the basic principle that undar- i.p

Y :is .e . w.ii . :.. i e nr.. re te.vi t<. e. . tw.' rir-hts et citizens in ! b
;13

|

cr ',

i.. . :.... ..: i }. :L yi r ,;ay,;rnmen:,, ; thinn : cec 3 apply,
h, rpt4

I
'

,

15 ( Mn. FAR'!AKIDES: It isn't only a question of g
i? qis

16! whether or not it applies to a municipality that is doing .,y
n

.

17 y business, there is also a question here does it apply in a
!'

18 ( situation where you are discussing that particular business?
j y.

19| Sco what I mean?
..

20 Mn. AVERY: I sce. I was subsu: sing that. What I |

21 [ * am saying i s you don' t !
g lose what is laid out in !!ocrr simply
:

, ,

22 because the municipality is in a business.

!'

23! MR. TC3RIDY: I agree with that. But it is the -,

t'
s

24 : questica of how do you -- L.

@
'

m.ie. N.

25' !!R. AVERY: It is to.:,gh enough to deal with a I
v.

.

. g
5

*
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D |.
government in a business without saying you lose your politica l2 rights in doing so, that

the exercise of your political rights
-

,r -

ti.:

3' gj4subjects you to --
~~

!!
u

'I [ MR. TUBRIDY:

5 |l"i
I don' t say you are losing your poli- {

tical rights. 3

But when you are buying an electric business 6.I
.; ,'

6 ,'}t frcm a municipality, I
er

7 j|
they are engaged in a business, and.

G'

they don't have any rights that business don't L:, have.
8 {{

k;
,

.i The problem is what are Sthese rights that you have k'9
when you are dealing with a municipality that 5- I[ is in a business. 310 ,j

I don't knew how you devise language to apply to that 4.'
Yli ;d .

kMR. AVERY: Well,F I really hesitato to try to stand *k12 [
here and draf t in my head a revision of 6(f)2 that mi ht d

h.3 W

'$ 3<,
-

g rawI3 th: t di::t= t ion.- p.
I! .

1
[$4.I4 ;|

If the heard would like uc- | YUtsg,
|

* 15 ,'
to come up uita a *

k proposal ia that regard, (Le
'

a suggested limitation on 6 (f) 2, h
16 h slaich would produce the- ' ok- i

!i documents which relate $N' )
'-

to the E
17 [: business aspect but exclude documents relating to the If I

.
ut

~

IB
political decision whether or not

to sell, perhaps we could co- &

19 [, e

up with some language and if the Board wants to give us a, v m
f20 little time to do that,, we will try to do it.

2I .
I. I really hesitate to do it while standing on ray

,
4

h22, fe e t . r

It

23[0 N(
?

MR. TUBRIDY: I Y

h($2'i 'h agree with you., don't even try, |

$[Mr. 1.vecy. It
,

is enough of a problem without trying to do-w
hf$g,25|:

. it off e:e cuf f.
nut i think :e have exhaus te.: tac subicct. Rjf

g
*

W'Gs .+

. I

|
i

|
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i
1 i The problem in quit e obvious, trying to draft language to

i

!

2 preserve your rights under the Moerr doctrine and at the $
j, %.

3i sarac time permit the people to handle che situation like a N
l

4 business ansaction. (l,

S i|
-

MR. AVERY: I think that has been done, because *

!
.

6 !, see have furnished them great masses of documents. It is
!!

70 clear from the fact that we furnished them 10,000 documents -

:i

8 'l relating to acquisitiions that you can still give a lot of f]
||
q

9 information about an acquisition, without running into the g.

10{l
@

elected official problem.
~

[
l

I1 {t IIe says we want everything. Sure, we want

12f everything. But if we have the right of political protection k
||

13 1 c.f em ..1; ,_s ta of ;t, t i.c ; i.o v t. Lu '. . e cea...m L .-iri. what 1.r. e- (.

I d |I
-

[ (n r .- m:- : : 1. . ' :... .;..:.. .~...~:~- - - -
- -

0 E
15 '; being held back because you communicated with elected 5.

I W
. ~

10 '. officials and therefere we ought to have it all, that doesn't I,
1; ..

e17 I make sense to me. That is just begging the question.
i M,

.i r

18 f|
The question in rhether or not you are entitled to

ps

19h invade the area protected by Noerr-Pennington. f

20 ||
; :.

| MR. TUBRIDY: That is right. That is the area to (
|! $

21;.- be protected. $
is

22), MR. FAR'*I.K IDES : But also the ract is that the
t.
'

.

k
23 ; Department feels he is entiticd to it, and he has given his (i

p 3
24 arguments substantially cn that point.

ponm. in ,,
25 ::3. AVE F.Y : But he b:gs the question whether noerr-

h
!:

':
II
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I] Pennington blocks him frcm getting it. Just saying we think i
f d

.h
2 we are entitled to it because it is relevant docsn't answer --

.

a p:-
MR. FAP;;AKI D:;S : He is nodding vigorously no, so Ict

d| hin discuss it, h
5 . It[I-

CIIAIrCG:r BE! ::CTT: Anything further?
~

6| MR. 1:CUMMICli":': I have two strong objections to '_W
7

redraf ting this interrogatory. The first is under the second

8] argunent and our answer and the argurent I enunciated a few hv
9 g

[(E
monents ago, all of this, involvement ~in elections concerning

io y! the sale of municipal systems may well be relevant to put =5'
W-.

i t '. N'

j other activitics in a certain light. All of this certainly '

d

'2'
*Mj may be relevant.

;%j,3u
't

p,n-,'

~ 'h " * e in rer.ne. L; b;_ ; . _ a.: t. , ica...gc a ; ',c * p.*;
,

II ''cnr.:w;ter, deci sion ir scir,J to (yy.y to rvery dccu ,ent k

* 15 $ we are talking abcut here. Becauce we are talking only about
. .'ne 'LF-

16'i acquisition of municipal systens. *

]
'

-

I7 i My second point in answer to Mr. Avery is that four N
IO cr six months ago a request that perhaps we should attempti to

redraft it and reconsider it and give every part.y an opportunit y
t 1

20 to say what he wants to say might have at least been comething -

23 tha t could properly be put ferrh. We are nou in a ti:: c bind, '"-

i ,

,

22] we need to know about the acquisitions before we can preach _'
^

_

tl

23 the noticos of depasition and before we ca. prepare our Jy
24 ' interrogatcrics, and we are in a time bind because ::r. Avery I, Seportoes IM..

g.-
25 pute es there by making a decicicn no; t.o w y a word abcut

c w
. W',

i t -

_
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1 [!
this entil 1 cst week.

!

2 MR. LECIIE: I have just two points.

'' !! Mr. Avery mentioned the caterial we submitted {$
' k*:4

4 with our answer that I referred you to earlier dealt only h,h,

t| |
'

5! with cooperative systems. Included also in Appendix B,
,

!;
6g documents ::o. 75,460, the last line says "It is recommended

3
-

,

7p to formulate a municipal purchase plan." ,

Y |
8 Sccondly, I think there is an easy solution to '

I
t

9, this problem Mr. Avery has raised of wanting to redraft Item i,

I '

10( G(f)2. The solution, and I think w'at is intended under Nocrr-h
h

11[ Pennington is uc should have discovery of those documents.
I:

12 a Uhen the time comes to introduce them into evidence, then we
p

-

t

!?; car r7:e or both ridcc.s.:.a;:n c t!.us: d o ts:-io r. t * a v.= govern- er. -" |.

L!

y1.t ( n e n'ist_her th'.:y .f f ect caly the b. , ,i nen ept: rations of tnc
1 %

fA |"

15, system. y |

V
- : (

16 ' That is what happened in the Johns :tanville casc. i

';
' ,

17 The documents.in that case were attempted to be introduced, the
I i
t

18| court at that point, at the point or an evidentiary hearing,
,i )

19 l not on discovery, determined that they would be inappropriately i
i1

'
20',l intreduced. There was no objection made in that case at the !.. .

h
I;

21 ] discovery level.
D

-22 ' '!R . CRAND. Your lionor , I have enc inquiry I would L.

?l
I,

like to make. It will take a short time.
23 [d

,

!
' 24 ' I would like to propadnd a cuccticn as to whet:.cr $

Repo- w t*c.

25 , or not if tuo or c. ore electric utilitics conspired with ore . .

C.?.
..

n n
+

!$
1

.I

. --:. &

|

- --- . . - .
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.I
I [ another to refrain frca business dcalings w-ith a corapany, if

E !* 2, the company did not ref rain fror addressing the legislature en
I !

3 f matters relating to, for example, liberalizing the financing
d

4
for electric coop'cratives, would that be protected by the

'
,

5 Mocrr-Pennington doctrinc?
4:

6 I think this is an incuiry to which Applicant should

7 ;. respond, because I believe that the exemption so far for Nocrr-
8 pennington have spread far beyond anything every conte = plated

.

9 | by the court.
I

10i Cl!AIRMA'I BEUNETT: Thank you.

I I ||
f Thank you very much, ladies and gentlemen.
'

1

12 || We will endeavor to get an order cut at an early
'

i!
13 ': en *. .

I!

i ( 1. 5 Ii (v.hcr cupon , at 2. p.r., tne henr nn was ad3ourned.)
b

*15'!
.

h |

il
16 ';

.: -

17 ;j .

li
18 ''

i

19.|
|i

20 't

!
21 i

!

2 2 ". ..

'

23 ?;

i

24 .,

et eewm. em.
I 25'

:

I
.

d |

|
'
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