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In the Matter of

DUKE POWER COMPANY DOCKET NOS, éO ;;::>

(Oconee Nuclear Station 50
Units 1, 2 and 3)

DECISION

This matter comes before the Ccmmission upon exceptions

-~

which have been filed, by eleven North Carolina municipalities

-
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and by Piedmont Cities Power Supply, Inc., to an initial decision

-sl

of an atomic safety and licensing bocard dated November 3, 166
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£
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In its initial decision, the board order hat provisiocnal
construction permits ve issued under Section 104 b. of the
Atomic Energy Act to the applicant, Duke Power Company, to build
three closed-cycle pressurized water reactors at the applicant's

site in Cconee County, South Carolina.
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The eleven municipalities, which had been granted inter-
vention in this procecding by the board, ground their exceptions

on the bacle contentlon that the Coummliscion 1s withoutl Juris-

s

for the

l')

diction to issuc conctruction permits and licens
three Oconce rcactors under Scetion 104 b. of the Act. 1In
their view, thesc reactors are notv utilizatlon facilities
" . . involved in the conduct of research and development
activities leading to the demonstiration of the practical value
of sucn facilities for industrial or commercial purposes . . . a
within the meaning of Section 104 b. Piedmont Cities Power
Supply, Inc., which had been denied intervention by the board,
excepts to that denial and asks that we order it to be made a
party to the proceeding and direct reopening of the hearing so
that it may participate therein. Both the applicant and the
staff nave filed briefs opposing the above exceptions.

The three proposed reactors will be substa ntially similar
pressurized water facilities, each naving an initial power rating
of 2,452 thermal megawatts (839 electricel megawatis) and an
ultimate expected power level of 2,568 thermal megawattis (874
eloctrical megawatts). The Oconee facilities will ccntain a
nunber of design features and systems for the protecticn of plant

employees and the public. Each reactor ung i% is to be housed in

a massive steel-lined concrete containment siruciure, which will
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minimize discharge to the environment of accidentally released’
radiocactive fission products. Numerous engineered safeguard
systems, described in the initial decision, are also incorpor-
ated in the design to assure core and containment intcgr{ty and
Lo perait emergency functions to be carried out even with come-
ponent failure.

Both the regulatory staff and the Advisory Committee on
Recactor Safeguards have concluded, bascd on thelir revicws, that
there is reasonable assurance the proposcd Oconce reactors can
be constructed and operated without undue risk to the health
and safely of the public. No gquestion has been raised in this
appeal respecting the board's finding that issuance of permits
for the construction of the Oconce facilities will not be inimical
to the health and safety of the public or to the common defense
and security and we are satisfied from our own review that this

finding is amply supported by the record.

[
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ight of the foregoing, we focus heresin on the questions

=
)

v

of Jjurisdiction and intervention presented by the exceptions
which have been filed. While the appellants have requested oral
argument on their exceptions, we believe that the matlers raised
are adeguately explored in the written arguments which have
been submitted and the underlying record and that oral presenta-

tions are unnecessary. (10 CFR Section 2.763).
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We address our attention first to the Jjurisdictional con-
tentions underlying the exceptions of the lntervening Norta
Carolina municipalitics. It will be recalled, in this regard,
that our Mcmorandum and Order of September 8, 1967, which
responded to the board's referral of its ruling on tne inter-
venors' motion to dismiss, spoke preliminarily to thne munici-
palities' jurisdictional assertions. We there stated our agree- .
ment with the board that the definition of "research and develop-
ment" in the Act and our regulations is sufficiently broad that
it encoméasses as "development" a demonstration that will provide
a basis for commercial evaluation. The Memorandum and Order
went on to hold that the construction and operation of the

lities would be sufficiently related to

proposed Oconee fac
the demonstration of the practical value of such reactors for
comncrcial purposes to permit the procceding to be conducted

under Section 104 b. We further stated that, from the pattern
establ .oned by the Act for the licensing of utilization fac-
{lities, Section 104 b. is the zppropriate section for the
licensing of facilities of the type covered by this application
and cited, in connection therewith, the conclusion which attended
our Section 102 rule making proceedings on "practical value"

Our Memorandum and Order confined itself to Units 1 and 2

because the board's order, which dealt with a preliminary motion



to dismiss, had deferred a ruling on Unit 3. We dcemed it
appropriate, in that context, to reserve our decision regard-
ing Unit 3 until the board had spoken thereon. Tais the board
has row done, its initial decision concluding that the "proposed
nuclear utilization facility including Oconee Units 1, 2 and 3
‘are properly subject to license under Section 104 b. of the Act".

We are in agreement with the conclusion that tae proposed
Oconee reactors are properly to be licensed under Section 104 b.
Qur earlier Memorandum and Order, as we have recounted. contalned
certain preliminary declarations respecting this jurisdictional
question. In view of the fact that the parties have since had
the opportunity fully to develop their respective positions on
the record and to brief those positions to us, it is appropriate
that we amplify our views as regards Section 104 t. and relate
them to the present appeal.

Inquiry into the application of Section 104 b. properly
begins, of course, with the language of that section itself.

ne
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Insofar as is here relevant, Section 104 b. authorizes
Commission to license thereunder ". . . utilization . . .
facilities involved in the conduct of rescearch and development
activities leading to the demonstration of the practical value
of such facilities for industrial or commercial purposes . . .".
We have already stated our view that the "research and develop-

ment" about which Section 104 b. speaks encompasses as
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"development" a demonstration that will provide a basis for
commercial evaluation. Such "commercial evaluation”, in
terms of earlier relevant declarations, means an evaluation
of the economic competitiveness of the nuclear facility with
conventional power plants. 3/
In the context, then, of the statutory language anu our
construction of it, until there has been a "demnnstration
of the practical value of such facilities for indusirial or
commercial purposes"”, utilization facilities which will provide
a basis for commercial evaluation in connection therewith
(i.e., "leading to" such "demonstration") may be licensed

under Secction 104 b. As the discussion below shows, this clearly

places the Oconee reactors within the compass of Section 104 ».

ccord with

)

l/ Our position as respects the foregoing is in

he position we have taken concerning the meaning of
"practical value". We have formally stated in the latter

regard that, based upon ocur interpretation of the Act,
the "statutory finding of practical value, while pre-
supposing a determination of technical feaslbility, also
involves economic considerations, the essential

test being the competitiveness of the nuclear power plant
with conventional power plants". Determination Regarding
Statutory Finding of Practical Value, 31 F. R. 221, January 7,

=
1966; see also, the Commission's notice anncuncing certain
o~

preliminary determinations respecting a finding of "practical
value", 25 F. R. 9458, July 10, 1G64.
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Our Memorandum and Order of September 8, 1967, noted that
the Comuissicn has considered on two occasions in rule making
proccedings the question of whether a finding of "practical
value" should be made with respect to some type or types of
light water, nuclear power reactors. We concluded in the first
proceeding, following receipt and consideration of extensive
public comments, the holding of a legislative-type public rule
making nearing, and a carceful evaluation of all relcvant
factors, that "[pleading the completion of scaled-up plants,
and the information to be obtained from their operaticn”,
there "has not yet been sufficient demonstration of the cost of
construction and operation of light water K nuclear clectric
plants to warrant making a statulcry finding that any types of
such facilities nave been sufficiently developed to be of
practical value". 2/ This conclusion was reaffirmed in

connection with our denial of a petition for rule maxing approx-

imately one year ago. 3/

2/ Determination Regarding Statutory Finding of Practical Value,

31 F. R. 221, January 7, 1966

3/ Netice of Denial of Petition for Rule Making, 31 F R. 18732,
Decemver 30, 1966.
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.t is worth restating at this point the circumstances
wnich we took into account in arriving at our rule making
determinations. In conjunction with our initial determination,
we outlined these circumstances as follows:

"Currently operable light water, nuclear
electric plants range up to about 200

net MiW(e) and arc not economically com-
pctitive. In 1962 the Commission encour-

aged the constructicn of scaled-up plants

by requesting authorization under the

Power Demonstration program for plants in

the 400-500 net MW (e) range. Operating
experience, including maintcnance and avail-
abllity, from the plants for which Congress
authorized appropriations in these inter-
mediate sizes is not avallable, since none

of them is completed. More recently, plants
in sizes excecding 600 net MW(e) are being
designed and constructed without Government
finoncial assistance. The Commission has
examined in some detail whether the inferma-
tion provided by the award of contracts for
the construction of scaled-up plants without
Government assistance is sufficient to support,
without further demonstration, a finding of
practical value 'mnder the Act. Without the
operating information the intermediate sized
plants are expected to provide, we are not
prepared to make a statutory rinding on the
bacis of demonstrated results of the currentily
operable plants that plants at least three
times larger than 200 net Mii(e) are of prac-
tical value within the meaning of section 102."
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We were faced with like circumstances at the time of our
second rule making action and, while two of the intermediate-
sized plants have now been licensed for operatiocn, essentially
the same situation as regards "demonstration" obtains today. 3/
In this context, we think it manifest that large-scale utiliza-
tion fzeilities, such as the Oconce reactors, by contributing
to the 5 yet incomplete basis for a reliable estimate of econ-

~

omle competitiveness, are involved in the conduct of activitics
encompussed by Scction 104 b. and, thus, are properly to be
licensed thercunder.

In their exceptions to us, the intervenors maintain that
the proper standard for determining whciher the type of utiliza-
tion facility to be employed by the applicant has demonstrated
practical valuc is whether or not it is being sold by the

manufacturer and bought by the purchaser, without Government

The Connecticut Yankee Atomic Power Plant and the San

-~
Ty

dnofre Nuclear Cenerating Station, both in the 400-5C0
net Mi(e) range, were licensed for operation within the
past year. The former has very recently deen brought

to full power operation and the latter is approaching
that stage. The Oyster Creek plant of the Jersey Central

Company, the first of the plants in sizes

<t

Power & Ligh
exceeding 600 net MW(e) which has been licensed for

construction, has not been complated as yet.



«10=-

subsidy to either, for use in the large scale generation and
sale of electrical energy in the regular course of bdbusiness.
From what we have previously stated, it should be clear that

we cannot accept this as the basis for determining applicability
of Section 104 b.; nor does such an absolute standard constitute
the test for a finding of "practical value" under Section 102,
althouzh business factors of the type referred to are relevant
for consideration in the latter regard.

It is worth noting, in the above connection, that we addressed
oursclves to a similar proposition in the first rule making deter-
mination regarding a finding of practical value. We there con-
cluded, after examining the underlying data in some detail,
that while certain economic evaluations governing the award of
contracts for scaled-up plants not involving Covernment assistance
provide strong indications that cconomic competitiveness will
be achieved, we should await a reliable estimate of the economics
based upon a demonstration of the technology and plant perform-
ance before making the statutory finding.

Analytical support for the above approach is contained iIn
the Staff Memorandum accompanying our determination. The staff

there stated:
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"Although the willingness cf utilities and
equipment companies to accept the business
risks involved is an impressive indication
of the probabilities of successful opera-
tion at anticipated levels, it is not alone
a sufficient basis to support a statutory
finding of practical value by the Commission. (6]
The manufacturers of nuclear reactors compete
for the business of utilities which are con-
sidering the purchase of power plants, and are
motivated to offer incentives such as warranties
as to certain features in order to obtain
the award of a contract. The willingness of
utilities to purchase nuclear plants and of
reactor manufacturers to warrant the plants
is a reflection of the acceptance of what may
be considered reasonable business risks, dbut
dnaes not necessarily constitute a sufficient
assurance that the plants will in fact per-
form as warranted or will otherwise mect ex-
pectations."

In our second rule making determination, we gave further
consideration to this matter when we took specific note of
snnouncements of new light water reactors to be constiructed,
the type of business arrangements being negotiated between
reactor manufacturers and utilities and the fact that utilities
have decided upon nuclear plants on the basis of comparative
economic studies. Our determination stated that while these
develcpments are further strong indications that economic
competitiveness will be achieved we continued to believe that
we should await a reliable estimate of the economics based

upon a demonstration of the technoclogy and plant performance.
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The intervenors, in their exceptions, have also sought
to emphasize the experimental facet of the terms "research
and development” and to argue therefrom that the Oconee fac-
ilities do not properly fit within the statutory language.
Wnile we belicve these arguments arce answered by the statements
already made respecting the role of economic demonstration
under Section 104 b., it is appropriate further to note the
following passage in the previously-referenced Staflf Memorandum:

"A substantial extrapolation of
demonstrated results from currently oper-
able plants, which range up to about 200
net MW (e), is nccessary in order Lo deter-
mine anticipated technologlcal and economic
perforiasnce in plants currently being built
and sold without Government finencial ascis-
tance In size ranges of 600 net MW(e) and
above. ESince the gap involves an increasc
in reactor size by a factor of three, many
technical and engincering ?roblcms mustv be
resolved and demonstrated.”

The initial decision has additionally enumerated a numter
of aspects of research and development needed to complete the
design of certain compcnents for the Oconee units. Mentioned
in this regard are: "a proposed once-through steam generstor
test, the control rod drive line test, self-powered in-core
neutron detector tests, thermal and hydraulic prograri, . . .
and the fuel assembly heat transfer and fluid flow test." We
agree with the board that the foregoing, individually and in

combination, evidences an exp.rimental purpcse concommlitant

with the purpose ¢f economic demonstration.
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One additional observation is in order beforc we leave
the jurisdictional question. The licensing authority under
Section 103 of our Act is only applicable as respects faclili-
ties of a type which the Commission has found, in accordance
with Section 102, to have been sufficiently developed to be of
_“practical value for industrial or'commercial purposes. The
approach we have taken regarding the construction of Section 104 b.

oractical

n
N

is consistent with the premise that the finding of
value" under Scction 102 separates the issuance of developmental
licenses under Section 104 b. and the issuance of commercial
licenses under Section 103. This, we think, is in keeping with
the scheme of the Act and f*s legislative history. 5/
We turn now to the guestion of intervention. As earlier
indicated, Piedmont Cities Power Supply, Inc. has excepted to
the board's denial of its petition to intervene. iedmont

-
nov

(o)

isputes the statement in the initial decisicn that it di

have a nresent interest sufficient to warrant intervention and

5/ Tne intervenors' contentions that prior licensing actions
of the chwission can be deewcu to constitute Section 102
findings of "practi ..l value" and the further sugg's,¢on
that such a finding .dght accompany the issuance of construc-
tion pcrn"s here, .re misplaced. In our Memorandum and
Order of December 5, 1907, in the Matter o’ Fn:l,q=’"ﬂ~z
Electric Company, we pointed out tnat a *1nc;ng ci 1rac~ cal
Va.ue  under Section 102 is to be made as to a "type' of
utilization facility and not as to a specific proposed
facility and that it can prooerly be made only through rule
making proccdures in which all interested persons would
have an opportunity to participate.
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claims that it had as much economic, public and other interet
in this procecding as had the eleven cities. In this connection,
Piedmont asserts an economic interest in its plan to own a
"falr share" of the Oconece plant and to sell its share of the
electricity at cost to the eleven municipalitics and declares
that its interests and those of the municipalities are identical
and unitary.

Before treating with the Piedmont exception, it is appropriate
that we comment on the status of the eleven municipalities. Our

Memorandum and Order of December 5, 1957, in the Matter of Pail-

adelphia Zlectric Company, had occasion to remark on the Duke board's

grant of intervention to the municipalities since a similar inter-
vention request by the City of Dover was pending before the dboard
in the Pniladelpiia Electric proceceding and the latter was secking
our guldance thereon. We stated in the Memorandum and Crder that,
while the question is not free from doubt, we thought the grant

of intervention by the Duke board was correct, and that the munici.
pal customer seeking intervention in Philadelphia Electric shou.d
be permitted to intervene for the stated purpose of contesting
licensing jurisdiction under Section 104 b . We went on, however,
to declare our view that "the matter of legal entitlement to
intervene in the scmewhat novel circumstances is less clear than

certain of the statements in the Duke initial decision would

- —— e —
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imply" and that we preferred to "rest our holding on what we

decim to be a sound exercise of administrative discretion

as appliced to the particular clrcumstancces here presented”,

Thus, our sanctloning of Interventlon as respects thc municle

palities in both procecedings rests on the narrow grounds stated.
The circumstances with regard to Pledmont ard substantially

dl{ferent than thosc dcalt with above. Unlike the cities,

Piedmont has no existing cconomic interest related to the jurise-

dictional issuc but only seeks to acquire such an interest.

This interest claim, in our view, is a remote and tenudus one

not warrant a grant of intervention.

18]

abL vesti and ase
We fail to see, moreover, how Fiedmont was prejudiced in
any practical way by its being denied intervention. As earlier
stated, Piedmont's exception to the Commission describes the
economic 2nd other interests of the corporation and the elcven
cities as identicel and unitary. The two groups filed a Jjoint
petition to intervence and motlon to dismiss ralsing the same
contentions; and both were, and still are, represcnted by the
same counsel. This identity of interest, position and represen-
tation would indicate that the jurisdictional contentions which
Piedmont sought to assert were, in fact, fully presented to the

poard and tc us by its joint petitioners.
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In sum, we perceive no sound basis for overturning the
board's denial of intervention to the corpo.ation.

It is therefore ORDERED that the exceptions of the eleven
municipalities and o. Piedmont Cities Power Supply, Inc., are

denied in all respects.

By the Commiscion.

/w’ -(/ ',,.:' 'A/‘_‘_
Vi Uﬁv’-l't :/-u \)‘b I
Seerciary

Dated: January 3, 1968
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Soencer W Reeder, Esq.
Spencer Bullding o
St Michaels, Maryland 21663

J. 0. Tally, Jr
P. O. Drawer 1560
Fayetteville, North Carolina 28302

Jack R Harris, Esq
Suite 207 - Stimpson-Wagner Building
Statesville, North Carolina 28677

— Harry M L'gntsey. Jr , Esq
Assistant Attorney General
State of South Carolina
1213 Lady Street
Columbia, South Carolina 29201

Roy B Snapp, Esq

1725 K Street, N. W.
Sfuite 512

washington, D. C. 20006
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