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Dear Mr., Chilk:
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Protection Agency's comments in the above-referenced matter.
We are also serving copies on the parties.
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UNITED STATES OF AMERICA
NUCLEAR REGULATORY COMMISSION

In the Matter of
Docke% No. 50-247
OL No. DPR-26
(Determination of Preferred
Alternative Closed-Cycle
Cocling System)

CONSULIDATED EDISON COMPANY OF
NEW YORK, INC.

(Indian Point Station Unit No. 2)
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COMMENTS OF THE UNITED STATES
ENVIRONMENTAL PROTECTION AGENCY
IN RESPONSE TO THE COMMISSION'S

ORDER OF NOVEMBER 15, 1978

On November 15, 1978, the Commission (NRC) ordered the partici-
pants in this proceeding %o brief *he issue of whether and to what
exten: NRC has authority %o determine the type of cooling system
+o be used in nuclear power plants. NRC also invited the United
S+ates Environmental Protec ion Agency (EPA) %o submit comments.

Our commen%s may be summarized as follows: *he National Envir-

onmental Policy Act (NEPA) does not authorize NRC %0 impose anv

cooling regquirement other than one which is established by EPA

(or a State) pursuant to the Clean Water Act. */ This lack of

NRC authority is clear both on the face of the Clean Water Act
and in its legislative history.
Section 511(c)(2) was added o tne Clean Water Act in 1972.

1t provides in part:

*/ P.L. 92-500 (1972) as amended by P.L. 95-217 (1977), 33 U.S.C.
§1251 e* seg. Until the 1977 Amendments, this legislation was
generally known as the "Federal Water Pollution Control Act."
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Nothing in [NEPA] shall be deemed to =--

(B) authorize any [Federal) agency %to im-
pose, as a condition precedent to the issuance
of any license or permit, any effluent limita-
tion other than any such limitation established
pursuant to this Act.

Only EPA or a State can establish an effluent limitation
pursuant to the Clean Water Act. §§101(d), 401, 402(b). Thus,
the only water quality requirements which NRC could include as
license conditions under NEPA authority would be those which
have been ectablished by EPA or a State.

The legislative history shows that Congress was well aware
of the NRC (then AEC) Indian Point closed-cycle license condition
and that §511(¢c)(2)(B) would nullify the condition., The most per-
tinent history is a discussion between §enators Buckley and Muskie
during debate on the final version of the 1972 Conference Bill.

A copy of the full discussion is attached to these comments.
Senator Buckley first introduced'into the record New York
Times and Washington Post articles about the AEC staff recommenda-
tion to impose closed-cycle cooling on Indian Point No. 2. He

stated "it appears to me that environmental decisions of this
type are barred by clause 511(c)(2)(B)," aﬁd that "the AEC is
precluded from setting higher standards than those imposed by
EPA." Legislative History of the Water Pollutign Control Act
Amendments of 1972, Senate Committee on Public Works Serial No.

93-1 (1973), at 198. (This document will hereinafter be cited

as "Legis. Hist.")
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Senator Muskie, who has been aescribed by the Supreme Court
as "perhaps %he Act's principal author,” */ repeatedly stated in
response to Senator Buckley's questions that §511(c)(2)(B) pro-
hibited %he AEC from imposing more stringent conditions than im-
posed by EPA under the Clean Water Act. Legis. Hist, at 198-99.
senator Jackson, a principal author of NEPA, stated immediately
thereafter: "I ;ead §511(c)(2)(B) as prohibiting the AEC-Indian
Poin% action." Legis. Hist. at 202.

The legislative history on the House side is equally strong.
The "Highligh%s" summary of the Conference Repor: states that under

§511(c)(2)(B), nothing in NEPA "may be construed as the basis for

‘the es~ablishment by other Federal agencies of more stringent
controls on the discharge of éollutants than those provided under
*his Ac% . . . ." Legis. Hist. at 239, emphasis added. Congress-
man Dingell said that the section "seeks %o overcome that part
of the Calvert Cliffs decision requiring AEC or any other licensing
or permitting agency tO indepéndently review water guality matters.”
Legis. Hist. at 256. Congressman wright stated that the section
"has primary application to the Atomic Energy Commission." Legis.
Hist. at 538. d

EPA's own contemporaneous interpretation of the statute is
in agreemen% with the legislative history. Then-Administrator
Ruckelshaus, in offering EPA's formal commen%s on “he pending

legislation for the record, stated that §511(c)(2)(B) "requires

¥/ dubont v. Train, 430 U.S. 112, 129 (1977).
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Federal agencies to accept effluent limitations of EPA and State
certificates with respect %o water quality as conclusive . . . ."
Legis. Hist, at 151.

We should note in conclusion that nothing in the Clean Water
Act prohibits NRC from imposing closed-cycle cooling requirements
on non-water quality grounds. Nor does the Clean Water Act prohibit
NRC from imposing more stringent water quall ty conditions under
anvy non-NEPA legislative authority it may have. 1In fact, §301
(b)(1)(C) of the Clean Water Act requires that water pollution
dischargers achieve any more stringent limitations necessary
to meet "any other Federal law or regulation." Because of
§511(c)(2)(B), however, NEPA is not among the "other" Federal
laws on which NRC could rely to impose water quality conditions.

Respectfully submitted,

December /3, 1978 j/u,«. j M

" JOAN 2. NSTEIN
General20unsel
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regulatory action. He undertook to undertake a study on the question,
the results of which are not yet available. The sensible course would be
to get the results of this study, have it reviewed by the appropriate
committees, and take such action asis appropriate.

The exemnption presently contained in Section 511(e)(1) is a bud
plxt;e(%ent. l\rogr{;t. th::l tit c.’iunotc;;e dfletcd from tl heb:’vateul-legis;:itl i?n).
eraaAme y —_— say, Mr. President, I am deeply concerned about clause oll(c
(FFNATOR BUCKLEFY) (2)(B). This clanse may, 1 undeﬁtn!r)\( , bar any Federal permitting ov
licensing agency, such as AEC, from imposing, as a condition prece-
dent to the issuance of any license or permut, any efiluent Jimitation

other than limitations established pursuant to S. 2770.

Mr. President. at this point I ask unanimous consent to have printed
in the Record an article from today’s New York Times entitled “En-
vironmentalists Hail AEC Ruling on Con Ed” and an article from
today’s Washington Post, entitled “AEC Orders Con Ed to Halt

Thermal Pollution of River.”
/ (From the New York Times, Oct. 4, 1072]

-

EsvrrosuexTALIsTs Hann AEC Rutine oy Cox Ep
(By Darid Bird)

Environmentalists, who generally have been critical of the Atomic Energy
Commission, were openly praising it resterday for the decision to nsk Con-
solidated Hdison to add an expensite cooling system to its muciear plant to
protect fish life in the Hudson River.

“It's unprecedented for the A.E.C. to order a utility to do something that It
doesn't wan: to do,” said Anzus Macbeth, attorney for the Hndson River Fisher-
men's Association, which bas been opposing the original desizn of the plant on
:n Hugmn River at Indian Poiot on the ground that it would kill much of the

ver's fish. =

A spokesman for the A.E.C. said it was the first time the agency had said a
utility must modify its cooling system to protect the environment.

The original design called for a “once-through” system. which draswe water
from a lake or river, passes it throngh the cooling system once apd then dumps
1t back where it came from, heated.

The staff report, issued in Washinzton on Monday, still must be upproved
by the A.E.C. licensing board, which has been corductinz hearings on the nuclear
plant. Tke plant is virtually complete but has not yet received a license.

The report said Con Edison should be required to submit a plan for a self.
contained, or closed-cyele, cooling system by Jnly 1. It would have to be installed
by Jan. 1, 1078, . .

Licensing hearings are expected to resume next month or in December. But
environmentalists are already counting the A.E.C. staft report a solid victors
that could set a precedent.

With a onee-through system, the nuclear plant would suck some 2,650 cubic
feet of water from the river every second and the Fishermen's Association said
this would kill niuch of the river's fich by heatinz and battering thewm.

Con Edison has argued that the fish kill would be minimal and that any other
system than the “once-throuzh” method wonl:l be prohibitively expensive.

MILLIONS ARF INVOLVED

A Con Edison spokesman sail that providing a self-contained cooling syster
for the plant that iwas now awaiting a license would add up to §97-million to the
plant’s $200-nuillion cost.

But that could be nnly the beginning. The A.E.C. staff report dealt in detail
only with the piant called Indian Poiot No. 2, whick is now under consideration.
The report suid, however, that it was reasonabie to expect that the same re-
quirements would be placed on the Indian Point No. 1 plant, which has heen in
operation for 10 years, and on Indian Point No. 3 which Con Edison is addinz
to that generating complex 23 miles north of New York City.



107

Con Edison hal no estimmate on how much wmore {t would cost to equip its other
plants with self-contained cooling systems.

USUAL SYSTEM DESCRIBFD

Usually self-coutained cooling systems are giant vylindrical towers, or chimneys,
where the water is allowed to cool in a draft of air and then returned to the
plant to be used over and over again.

While gererally plensed with the A.E.C. report. Mr. Macbeth said that when
the hearinzs resume he expects to press for speeding up the schedule to require
the plant Le ready by 1977.

Rod Vandivert, environmental consultant to the Scenic Hudson Preservation
Conference, said the A L.C. staff's reasoning should appls just as well to Con
Edison’s pumped-storage plent at Storm King, wbich would pump Hudson
River water up to a wmountaintop reservoir to be tapped to power generators
during times of peak demand.

[From the Washington Post, Oct. 3, 1072]
AEC Oroers CoN Ep 10 Harr THERMAL PorrurioN of RIVER

(By Thomas O'Toole)

The Atomic Energy Commission yesterday told Consolidated Edison Co. it
must stop removing large volumes of water fromu the Hudson River to cool its
two atomic power plants at Indian Point, N.Y. It was the first time the AEC
bas acted to rezulate the way a power plant is cooled.

In a move sure to have far-reaching legal, environmental and financial im-
plications, the AEC told Con Ed it must install a “closed crele” cooling system at
Indian Point, which couid cost Con Ed as much as $£150 million to build and
another §75 million to operate over the plant’'s 30-year lifetime.

The AEC guve Con Ed until 1078 to have the closed cycle enoling systewmn in
operation, partly because the power crisis is so critical in New York and partls
becanse the nuclear plants at Indian Point give Con Ed a chance to close older
plants that are polluting the air in New York City.

The AEC moved against Con Ed because it feit that continued operation of

dinn Point's present cooling srstem would Kill the entire striped bass population
in the waters around New York, since the fish spawn in the Hudson Rirver right
at Indian Point

At present, the two nuclenr power plants at Indian Point draw more than 11
million gallons of water a winute out of the Hudson River pulling in thousands of
fingerlings and fish larvae with it. A third nuclear plant at Indian Point will
raise the intuke to almost 2 million zallons a minute, which the AEC feared
would be disastrous not oply to the striped bass but to other fish in the Hudson.

What the AEC wants Con Ed to do is to instaill giant cooling chimue & at
Indian Point, chimmneys that recycle the water taken from the river throupa the
plant so that the water can be used over and over again.

Without the cooling chimnpers, the water is dumped back into the rirer 20.
degrees wargier than it was when taken from the river. This Lheat not only means
a continunus use of river water for cooling, it also threatens the river itself.

The AEC ficures that Con Ed will need 2t Indian Point at least two cnoling
chimrers, each $#00 feet high. The chiraneys could cnst as much as $75 million
each and an estimated $1 million a year to operate.

The wove against Con Ed is the first time the AEC has acted to regulate what
might be called n “non-nuclear™ activity in an atomic power plant. The move is 2
direct result of an action last year by a Federal nppeuals court, which told the
AEC in the Calvert Cliffs, Md,, case it had to regulate discharge of heated water
into rivers, "1 kes and streaws. '

The AL+ 4.2 ziven Con Ed n year to comme up with a cooling plan, but fully
expects the company to challenze the move in court.

“The question of 'egality is likely to be raised again,” a source said, “just tn see
how far AEC nuthority externls™

Mr. Beegeey. Mr. President, the articles document an important
environmental policy decision. For the first time the ALC had said to
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a utility that it must add an expensive “closed cycle” cooling system
to its second nuclear plant at Indian Point, N.Y,, to protect fish life
in the Hludson River. ! s

It appears to me that environmental decisions of this type« ave harred
by clause 511(¢)(2)(B) of the conference report on S. 2770. This ap-
pears to be an “efluent limitation™ which is a “condition precedent
to a license. I would like to usk the Senator from Maine if I am cor-
rect in my understanding that environmentalists will be Larred from
intervening in AEC licensing procedures in order to obtain tougher
elMuent limitations—perhaps to protect wetlands, wildlife refuges. and
so_forth—than the limitations prescribed by the standards of the
EPA-run water quality program? Am I correct in assuming that
environmentalists and citizens groups particularly concerned about
the effects of water pollution at, for instance, the sites of proposed
industrial powerplants are entirely at the mercy of EPA and the
general, nationwide standards it has set ?

Mr. Mouskre. Mr. President, I am not sure I heard clearly all of
the Senator's question, but if I may try to state it, the Senator is ask-
ing whether EPA, in its authority to set eflluent limitations controls
with respect to the subject matter which the Senator has raised, can
set those limitations and whether the AEC has to accept them. The
answer is yes.

Mr. Bucrrey. The AEC is precluded from setting higher standards
than those imposed by EPA. ;

Mr. Muskie. Does the Senator mean more rigorous from an en-
vironmental standpoint? I must say that such an action by AEC is
not a possibility that occurred to the conferees. It has not occurred to
me in my experience over the vears. We considered that this kind of
authority should be in EPA and not in AEC, and in order to put the
authority there, we put it in this act, and that is where it is.

Mr. Buekery. It is not tl.e intention of the conference committee to
exclude the right of other regulatory bodies to impose more stringent
environmental conditions on discharges?

Mr. Musgre. Again I must say yes, we gave the authority to EPA.
The whole concept of EPA is that environmental considerations are
to be determined in one place by an agency whose sole mission is pro-
tection of the environment. It did not occur to us that ALC might
be more conscientious in this respect than EPA. so we have given
EPA the total authority on the assumption that the rsk from AEC
was not of the nature described by the Senator but, rather. the op-
posite, as history deménstrates.

If AEC develops a stringent snvironmental conscience, and T think
it is developing a more stringent environmental conscience than EPA,
thcv‘\ we can consider whether or not AEC ought not to have new
authority,

Mr. Bocreey. Apparently that conscience has been developed, ac-
cording to what is stated in this morning’s newspapers.

Mr. Moskre. I do not think I would lend that teo mneh eredence.

Mr. Buexrry. 1 just want to reiterate the point here that action on
this bill will preclude the right of other agencies to insist on other
standards, or the rights of in-depth environmental groups to go to
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conrt and insist tLat the AEC muintain standards more stringent than
those empivyed by the EPA, which under this legislation is not re-
quired to jile an environmental impact statement; is that correct?

My, Musiie. T thunk 1 have answered the question. Yes; that is
coliect.

Mr. Jacksox. Mr. President, I have certain basic questions concern-
iz the policy reflected in section 511(¢). I would like to determine,
to the extent that we can clarify it, the intent of that section of the
conference report.

, Therefore, I would like to address some questions to the manager of
th report.

Firs}t’. how broad is the exemption proposed for EPA in section 511
(c)(1) ¢ Does the exemption cover only section 102(2)(C) and the
requirement for preparing environmental impact statements’ [.am
rcf‘erring, of course, to the National Environmenta] Policy Act. Is it
clear that EPA would be subject to all other requirements of NEPA
excent section 102(2)(C) ¢

Mr. Musiiz. Mr. President, may I say first to the Senator, to preface
my answer to the question, and in response to something the Senator
from New York has said on the same subject, that in my judgment it
was clearly intended at the time Congress enacted NEP A that environ-
mental regzulatory agencies such as those authorized by the Federal
Water Pellution Control Act and the Clean Air Act would not be sub-
ject to NEPA's provisions, The Senator and I had discussions on this
point, and it was clearly understood, from the colloquies in the Con-

ressional Record on the subject it is clear, that it was the intention of -

NEPA to put mission-oriented agencies not the environmental en-
hancement agencies. under an environmental stricture and that the
environmental enhancement or improvement agencies such as the Fed-
¢  Water Pollution Control Administration and the Clean Air Act
v _.ild not be subject to NEPA’s provisions.

So the effect of the language to which the Senator has referred is to
breach that understanding, and to bring activities of the .Adminis-
inﬁtgr which would not be under NEPA in terms of that history under

NEPA.

So let me answer the Senator's question.

Because the language of 511(c) (1) speaks of “major Federal actions
significantly affecting the quality of the human environment —a
phirase which only appears in section 102(2) (C) of NEPA—sone will
argue that the conferees intended to limit their attention to sectinn 102
(2) (C) and that all of the other provisions are therefore meant to be
applicable to actions of the Admunistrator. I address myself to those
who would grasp at this slender straw. The term “major Federal ac-
tion” and NEPA are synonymous in the minds of the conferees. It is
the clear intent of conferees of both Houses—it was certainly the clear
intent. of the conferees when this provision was unanimously adopted—
that all of the provisions of NIEP.\ should apply to the making of
grants under section 201 and the granting of o permit under section
402 for a new source and that none of the provisions of NEP.A would
apply toany other action of the Administrator.,




