o guie I N @

(45 TR 35?4)

NTAL COALITION ON NUCLEAR POWER

DOCKETED
USNRC

MAR 1 01380 »

affect the adeauacy and outcome
its turn, will unavoidably

to fulfill its Conaressional

also adversely affect

changes oo to the heart a particinant's riaohts to due process,

lanche to any NRC presiding officer to deny participation at whim.

a i
xtensive ob \RC adjudicative and legislative-type
Boards and Commissioners have unfailingly been treated with far
spect, dignity, and decorum than they deserved--or than are accorded
em to representatives of the public's interest. Therefore, on behalf of
bers of the Environmental Coalition on Nuclear Power (ECNP), I express our
sition to this proposed rule change and ask the Commissioners not to adopot
of its provisions. ECNP and its members are directly affected by this
sed rule change, in conseqguence of our members' various participation in
proceedings on Three Mile lanc & 3| and expected proceedinas

srich ; and Beave lue +he ne Namak{ Nk i

c e€assess-

of confidence in radioactive waste disposal

-




ask that the Commissioners oppose adoption of this rule excepting only proposed
2.713(b).

Sincerely,

( i fovel fo

(Dr.) Judith H. Joh, srud

Co-Director

Environmental Coalition on
Nuclear Power

433 Orlando Avenue
State Collene, Pa. 16201



March 3, 1980

The following additional conments from the Environmental Coalition on
Nuclear Power are directed to 45 FR 3594 on proposed chanages in NRC Rules of
Practice government discipline adjudicatory proceedings. These comments
supplement the general comments contained in the accompanying cover letter.
Although the comments are, on balance, critical, they are not intended to be,
and therefore cannot be taken to be, "disorderly, disruptive, or contemptuous"
nor are they representing an attitude lackinag in in “honor, dignity and decorum."

1. We do not object to Point (1) of the Summary: removal of any
implication that an attorney may be cenerally susnended from
practice before the NRC. In our view, the administrative agency
should not have, or attempt to exercise any such authority.

2. e have no objeci.ion to part of Point (24) of the Surmary:
clarification of who may appear before NRC in a represehtative
capacity, as it is stated in proposed rule 2.713(b). However,
the restriction of attorney-at-law to only those admitted to the
bar of U.S. or District of Columbia courts, or the highest court
of any State, territory, or possession of the United States
may well work to deprive public-interest intervenors of other-
wise well-qualified counsel or other legal renresentation. We
believe this restriction should be omitted from the final rule.

3. We find wholly unacceptable Points (2) and (3) of the Summary:
classification and bolstering of the authority of the presiding
officer and specification of special interlocutory appeal
procedures governing suspensions. ke urge the Commissioners to
omit from the final rule in its entirety proposed section
2.7113(c)(1), (2), and (3).

As worded in the proposed rule, this section aives to the
presiding officer complete authority to deem any conduct, any
objection, any clething, facial expression, or behavior, any
phase or wording of any written filing as a refusal “to comply
with his directions" or "disorderly, discruptive, or con-
temptuous conduct." Such license to a presiding administrative
law officer is totally in contradiction with the oriciples of
justice to which federal administrative agencies are required
to conform.



I have recently seen a presiding officer falsely accuse
an Intervenor of touching a microphone in a manner of which
the presiding officer disapproved. 1 say falsely advisedly,
because the presiding chairman was seated a mimimum of 20-30
feet away from the alleged incident whereas I was within two
fest of the accused hand, which I affirm had not come into
contact with the microphone in question. Under this proposed
rule 2.713(¢c)(1), that Licensing Board Chairman would have been
empowered to suspend the owner of the allegedly of fensive hand
from the proceeding. How petty indeed tyrants may become when
granted unbridled authority to rule out of prejudice, spite,
or a desire to remove a too-competent adversarv from a proceeding

and thereby remove any threat to the issuance of a license or
rule (in the case of generic proceedings) that the Commission may
want to approve. This proposed rule would altogether exclude

any pretense of justice and due process in HRC proceedings.

The instance cited above is not frivolous; it is indeed deadly
serious, for involved in it are (1) the restart of Three Mile
Island, Unit 1; (2) the consequent qreatly increased psychological
stress upon the nearly population and augmented threat of sabotage
of TMI-1 or 2 with potentially disastrous radiation impacts on the
public; and (3) the very person whose intervention in the still-
incomplete TMI-2 operating license proceedings had forced the NRC
Commissioners to admit their error in underestimating the guantities
and effects of radon-222 in Table S-3 (Docket 50-320 and Commissioner's
Order of March 2, 1978). How much easier it would be for the
Licensina Board to find in favor of reopening TMI-1 if it possessed
this proposed regulation for the removal of an Intervenor of such
proven competence.

The “honor, dignity and decorum" of our judicial system as cited
in proposed section 2.713(a), I would say, have been defiled far
more by those very officers of the NRC who allowed the operation
of the Three Mile Island, Unit 2, reactor in the absence of
resolution of the major environmental and safety issues raised
by the public-interest Intervenor who has now been falsely accused
by an Atomic Safety and Licencing Board officer of the kind of
conduct that would fall within the pronosed 2.713(c)(1). We ask
the Commission to answer directly these cuestions: Hhat specific



instances of allegedly "disorderly, disruptive, or contemptuous

conduct” have occurred that justify the imposition of this open-

ended invitation to violate citizens' rights of due process? Give us
actual citations from NRC ASLB or Appeal Board or Commission transcriots
of instances in which the "honor, dignity, or decorum" expected before

a court of law have been violated. How are these terms and the terms
"refusal to comply with directions,""honor,""dignity," and "decorum"
defined by the Commission?

I refer the Commissioners back to Peter Bradford's own recent
description of the manner in which NRC rules and practices are
designed and used by the acency to qoad public-interest particinants
into "irrational” or "emotional” behavior. Here we have from these
seme Commissioners the closing of the full circle that Mr. Bradford
sketched: hereafter, under the proposed rule, when an Intervenor who
has personally suffered, and will continue to suffer, the trauma of
the Three Mile Island accident dares to sugoest that the Commission
will require deid bodies at the fenceline before taking action to
protect the public from reactor accidents, a Board officer would be
empowered to accu:e that Intervenor of "disruptive" or "contemptuous"
conduct and to susp2nd him from the proceeding, rather than merely to
inform that Interveno+ that he is "more effective when he sticks to
the facts" (See transcript, TMI-1 Restart Prehearing Conference,
February 13, 1980. I cannot provide a page citation because the
ASLB and the NRC Staff refuse to provide participants with copies
of the record and the NRC refused to fund Intervenors so that they
can afford to purchase the transcript. An exaanle.).

It must be added and emphasized that this proposed rule chanae
exemplifies again the real "lessons learned"” from the TMI-2 accident:
emasculate and exclude from participation in the license process those
very persons whose interests are affected most, whose very lives are
at risk by rules of procedure worthy of a Star Chamber but not of any
agency or court of the United States government. This proposed change
in NRC rules confirms for us the unwillingness or inability of this
agency to respond to the severe criticisms of its requlatory perfor-
mance by both the President's Commission (Kemeny Report) and the HRC's
own Special Investigative Group (Rogovin Report) on the TMI accident.
The proposed change, insofar as it allows presiding officers to suspend

participants at whim despite any negative effect upon the outcome of



the proceeding.is in violation of the ftomic fneray Act mandate

to proteci the health and safety of the public and in violation

of the National Environmental Policy Act. The U.S. Court of

Appeals, in both Calvert Cliffs and Peach Bottom decisions have
recognized the significance of public-interest Intervenors for

the creation of a full and complete record. This proposed change

of NRC ru'es of practice would do violence to that compilation in

the very nature of an adversary procedure in which tough lines of
questioning must be pursued, whether or not the NRC Staff or Board
want to hear them. Such an open-ended, vaoue, undefined power in

the hands of a presiding officer predisposed to exercise it is an
invitation to abuse and could not do otherwise than operate as a
chilling threat upon every public-interest participant at every

step of the process. Is the undefined standard of decorum of the
quasi-judicial proceeding violated if a male public-interest
participant lacks the money (or chooses not) to dress in the
expensive garb affected by the Board and the hiahly-paid attorneys
for a utility? Is a negative movement of the head or another offending
hand allowed to be interpreted by a presidino officer who may possess
megalomaniac tendencies? The rule would allow such outrageous abuses
of power.

. The remedy provided in the Summary Point (3) and in pronosed

10 CFR 2.713(c)(2) and (3) is as burdensome as the standards are
vaque. The burden of proof that an Intervenor has not violated the
undefined standards of conduct, as a presiding officer might charge,
lies with the accused Intervenor. The anpeal procedure nroposed
constitutes yet another full litigative oroceedina, which entails
further expense, time, and a cloud upon the good name of the
accused suspended public-interest participant.

Meanwhile, by the wording of the final sentence of 2.713(c)(2),
the proceeding may be allowed to continue, with inadequate repre-
sentation of the affected party and with a resultant defective
record that the suspended participant--even if reinstated through
the &éppeal process provided--would be unable to correct.

For all these reasons, ECNP opposes the adoption of these proposed
changes in NRC Rules of Practice.



