UNITED STATES
NUCLEAR REGULATORY COMMISSION
WASHINGTON, D. C. 20555

March 12, 1980

CHAIRMAN

The Honorable Douglas M. Costle
Administrator

U.S. Environmental Protection Agency
Washington, DC 20460

Dear Mr, . . e:

The Nuclear Regulatory Commission has initiated a rulemaking proceeding to
reassess its degree of confidence that radioactive wastes produced by nuclear
facilities will be safely disposed of, to determine when such disposal will
be available, and if disposal or off-site storage is unavailable prior to

the expiration of a facility's license, whether wastes can be safely stored
on-site until such disposal is available. See enclosed HNotice of Proposed

Ru1emak1ng.

The Commission believes that the views of your agency on the subject matter
of this proceeding would of great value. Therefore, I take this opportunity
to solicit your comments on:

1.  the degree of confidence which exists that safe off-site disposal of
vadioactive waste from licensed facilities will be available;

2. vhen any such disposal or off-site storage will be available;

3. if disposal or off-site storage will not be available until after the
expiration of the licenses of certain nuclear facilities, whether the
wastes generated by those facilities can be safely stored on-site until
such disposal is available;

4. the conclusions of the Report to the President by the Interagency Review
Group on Waste Management, T"IN-29442 (March 1979); and

5. any other information or views which you believe are necessary to support
2 reasoned judgment on waste management issues.

Your comments and documents you rely on will be made a part of the record of
this proceeding and will be placed in the "data bank" of materials being made
available to all participants. It is our intent to make your comments and
those of other agencies available early in the proceeding to enable parti-
cipants to address them in their formal submissions. Consequently, I would
appreciate receiving any comments you might wish to make and a copy of
relevant documents by April 15, 1980,

sonueo’m



The Honorable Douglas M. Costle 2

Please note that by providing these comments you are under no obligation to
participate further in this proceeding unless you so desire. If you wish to
comment upon the issues at future stages of this proceeding or receive future
documents in this proceeding, please notify the Secretary of the Commission,
U.S. Nuclear Regulatory Commission, Washington, DC, 20555, Attention: Docket
and Service Branch.

Sincerer,

John F. Ahearne

Enclosure: Notice of Proposed
Rulemaking
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safely disposed of, tc determine when
any such disposal will be available, and
whether such wastes can be safely
stered until they are safely dxsposed of.
This rulemaking has been initiated in
response to the decision of the United
States Court of Appeals for the District
of Columbia Circuit in. Sicte of
Minnesota v. NRC, Nos. 78-1269 and 78-
2032 (May 23,1879), but it alsoisa
continuation of previous proceedings '
conducted by the Commission in this
area. 42 FR 34391 (July 5, 1877).

Tms notice describes the procedures

he Commission will employ to conduct
1hat proceeding and how members of
the public can participate. If the
Commission {inds from this proceeding
rezscnable essurance that radioactive
wastes from nuclear facilities will be
safely stored or disposed of ofi-site prior
to the expiration of the license for the
fecility, it will promulgate a rule
ing that the safety and
nvironmentiz! implications of

'C“"’ ve waste re.nan"'xg on site

1

the enticipated expiration of the
;.;A;.' licenses involved need not be
red in individual facility
g proceecings. In the event the
':". determines that on-site
ter license expiration may be
v er a;;.c,..ate it will issue a
sed rule provicing how that
vill be edd‘essed
. wotices of intent to participate
:' *_\ November 26, 1679,
Other cea;.'..:e< are cescribed below.
ADDRESS: Send comments 1o the
Secretary of the Commission, U.S.
Nuclear ch;.‘.a‘.cry Commission,
WWashington, D.C. 20555, Atiention:
Do :nel.rg and ‘:er\ice Branch. All
filings will be available for pubhc
inspection in the Commission's Public
Dac-.::r.en'. Room &t 1717 H. Street, N.W
Washington. D.C.
FOR FURTHER INFORMATION CONTACT:
Siephen 8. Ostrach, Office of the
Genera! Counsel, US. Nuclear
Regulatory Commission, Washington,
D.C. 20555. (202) 634-3224.
SUPPLENMENTARY INFORMATION:

bn

Background

Cn \..,; 23,1878 the United Stat es
Court of Appezls for the District of
Cc'umbia Circuit remanded two
licensing actions to the Commission to
consider whether an off-site storage
soluticn for nuclear wastes will be
available by the years 2007-09, the
expiration cates of the licenses of the
Vermont \'ar.".ee and Prairie Island
r sclear plants to which the Commission

had gr ranted permits to increzse the on-
£ :e waste storage facilities, and, if not,
whether thal waste can be stored at the

sites past those dates and until an off-
site solution is available. In response to
the D.C. Circuit's decision the
Commissicn has decided to undertake a
generic reconsideration of the
radioactive waste question so that it
can: (1) reassess its confidence that safe
off-site disposal of racdioactive waste
from licensed facilities will be available;
(2) determine when any such disposal or
off-site storage will be availzble; and (3)
if disposal or off-site storage will not be
available until after the expiration of the
licenses of certain nuclear facilities,
determine whether the wastes generated
by those facilities can be safely stored
on-site until such disposal is available.
Previously. in connecticn with a petition
for rulemaking filed by the Natural
Rescurces Defense Council the
Commission consideres the related
quesiion of the likelihood that waste
disposal will be accomplished safely,
and at that time it found reasonzble
assurzice that methods of safe
permarent cisposal of high-level waste
would be aveilable when they were
needed. 42 FR 34381, 31383 U\..\ 8, 1877),
Fet. fcrrEt Cismissed sub nem. NRDC
v. NARC, 552 F.2d 166 (2nd Cir. ‘19/5)
However, in denying the NRDC petition,
the Commission announced its intent to
reassess this finding pen ocically. This
new ;::cceec ng will offer en
opportunity for the Cc:'.:-;ss'.. o
rezssess its euslier finding, to obtain
wider public ]:»ar‘.xc.pc..cn 1:* its decision
end also to teke account of new data
&nd recent ces elo,,r*e"s in the federal
waste manzgement plan, most notably
the Report to the P:es cent by the
Interagency Review Group on Waste
Manegement, TID-2842 (Merch, 1879)
(the “IRG Report”).

Purpose of Proceeding

The purpose of this proceedi ng is
solely to assess generically the cegree of
assurance now gvailable that
radioactive waste can be safely
disposed of, to determine when such
disposal or off-site storage will be
available. and to determine whether
radioactive wastes can be safely stored
on-site past the expirztion of existing
facility licenses until off-site disposal or
storage is available. In addition to
information submitted by public
participants end government agencies,
this proceeding will draw upon the
record compiled in the Commission's
recently concluded ru! "ra‘:\.*c un the
environmental impacts of the nuclear
fuel cycle (44 FR 45262-74 (August 2,
1978)), end the recerd complied he.e n
will be available for uee in the general
fuel cycle rule upcate ciscussed in that
rulemaking. However, this groceeding is
not designed to reach quantitative
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conclusions ebout waste repository
impacts or performance. The sl
Commission will consider economic
issues in this proceeding in the same
fashion such issues were considered in
the recent fuel cycle rulemaking:
namely, a waste disposal model will not
be considered realistically availeble if it
would be prohibitively expensive to
build and operate such & proposed
facility. Cf. 44 FR 8145367 -

During this proceeding the safety
implications and environmental impacts
of radioactive waste storage on-site for
the durztion of a license will continue to
be subjects for adjudication in
indivicual facility licensing proceedings.
The Commission has decided. however,
that during this proceeding the issues
being consicered in the rulemaking
should not u> addressed in individual
licensing proceeldings. These issues are
most approprietely addressed in a
generic proceeding of the character here
envisaged. Furthermore, the court in the
Stete of Minnesota cz-e by remanding
this matter to the Commission but not
vacating or revoking the facility licenses
involved. has supported the -
Commission’s conclusion that licensing
practices need not be zltered during this
proceeding. However, ll licensing
proceedings now unden\ ay *vill be
subjeci to \..‘a ever finzl de'erminztions
are rezched in this p'o"eed ag.

If the Commi ssion finds reasonable
assurance that safe, c'z -site disposal for
redioactive wastes {rom licensed
facilitites will be avzilable prior to
expiraticn of the facilities’ licenses, it
will ;:‘"- ulgate a finzl rule providing
that the environmentel and safety
imp!ica!ions of continued on-site storage
after the termination c! licenses need
not be considered in individual licensing
proceedings. In the event the
Commission determines that on-site
storage &fter license expiration may be
necessary or appropriate, it will issue a
proposed rule providing how that
questicn will be addressed.

rocecures

The Co 1mission has chosen to
employ hybrid rulemeking procedures
for con d“ctxrg this proceeding. Within
thirty days after publication of this
rotice members of the public may file a
notice of intent to participate as a “full
participant” in the further stages of the
p-oceed ng discussed below. The ro otice
of intent should set forth the person's or
group’s icentity, technical or other
guahfications to participate, lentative
positions on the issues o be considered,
and a discussion of eny special matters
or concerns sought to be raised.
Furthermore. st that time those membe:.

{ the public who do rot wish to be full

NAL
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Farticipants but who wish to file

. Temments on the issues addressed in

.8 rulemaking should file their
«omments.

The individuals or groups who have
chesen to participate as full participants
sl.2ll be supervised by a “presiding
cificer” to be named by the Commission
at a later cate. That officer’s principal
responsidility wiil be to monitor the
early stages of the proceeding for the
Commission. and 1o assist the
Commission in conducting the later
portions. To those ends he or she will
have autherity to order consolidation of -
incividuals or groups ir. the same
feshion provided in 10 CFR 2.715a. The
presiding officer may take appropriate
action to avoid delay, including, if
necessery, holding pre-hearing

onferences or certifying matters to the
Commission
The Commission's staff will compile a
full biblicgraphy en the subjects
it to the proceeding which will be
ileble to the public at an early
s proceeding. In addition to
* the Commission will
v available dats bank

ing prepared by
stcfEnergy.and a
sser principal works that

< ‘,. = s
SEDOS Iiner
w.. sglicit the views of & number of
feceral agencies on the questions
nvolved in this proceeding and on the

g tr.e [RC Report and make

conclusions of &
the responses of these agencies
veilable in the data bank so that th

&%
eiirima st pan sdde . tem 4Nt

pasticirante r2n edirers thom in their

o

P

apers. Tae Lommission expects that
aul panticipants will voluntarily make
relevent documents in their possession

€ en
available to other full participants to th
extent practiczl end will reference and
procuce on recuées! the documents on
whick they rely.

The Commission is considering
whether edditionel procedures should
be empioyed. Ore proposalis to strictly
conirol inter<participant discovery aad
t¢ provide that requests for
interrcgatories. depesitions or other
formal ciscovery will not be entertzined
unless the Cemmission finds compelling
justification therefor. if this preposal
were ecoptec, the Commission expects

¢ there weu!ld be at most oznly a few
ircumstances in which
:tion could be

demonstrated. An alternative proposal
which is elso under consideration would
be to apply to this proceeding the
discovery procedures set forth in 10 CFR
Part 2 and to have ary ciscovery
supervised by the presiding officer.
Participants or sther members of 1he
public who wish to express views on
this matter should file those views vvith
their notices of intent or comments
which are due November 25,1679, In
particular participants should discuss

‘whether imposition of the discovery

provisions of Part 2 or their absence
v-ould be likely 1o alter their willingness
to participate in this rulemzking or to
affect the quality of their contribution to
the record. The presiding officer will
then summarize the views expressed
and present his or her recommendations
to the Commission. The Commission
will issue a prompt decision on this
matter so that the participants’
preparation of their statemen's will not
be adversely affected by uncertainty as
lo the extent of data that may be
available to them. ;
Approximately 30 day's afier the
rotices of intent are filed. the officer wil
issue a prebearing order resclving &l
prelimirnary issues including
ccneolidation. Fellewing the prehesring
orcer the particpant
approximately 60 & é
exac! time to be set in the prehearing
order) to prepare anc file their
statemients of porition. Tre s

ionel davs [the
%
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focus
state

us their preperation on them. The
tements shcould set fordh the
articipants’ views on the issues
iscussed above. and on the underlying
assumptions and scenarios. both
technical and institutional, tpoz which
those views are based. After the
statements are filed, the participants
will be given epproximately 60 days (to
be set by the crder) to prenzre eross-
stziements discussing statements fied
by ciker particinants. The cross-
statements should be limited to material
ciscussed in the statemen‘s and should
niot be used to introduce new material.
After the statements and cross-
statements have been received, the
Cemmission with the assistance of the
presicing oificer will issue & seccnd
prehearing orcer. This order w.!! set out
the procedures to be fcllowed for the
remainder of the hearing and may
provide for further written submissions
from the full participants. or for the
scheduling of en oral hearing 17 the
Cemmission desires oral presentations.
the participants ay be furthe:
consolidated 1o ensure that the oral

n.w

presentations will be efficient an
useful. Unless different procedures are
set out in the second prehearing order,
the hearing will begin with delivery of
prepared statements from the
representatives, both technical and
legal, of the groups into which the
participants have been consolidated.
These statements should succintly
summarize the participants’ views
previously se! forth in their statements
and cross-statements. Participants
should ensure that their representatives
will be able to address the merits of the
legal. technical and institutional issues
that have been raised in this proceeding.
Alter the prepared remarks the speakers
will be questioned by the members of
the Commission. Furthermore, other
participants will be given the
oppartunity to submit written questions
to the Commission for it, in its
discretion. to ask of participants.

The Commission reserves the option
of providing a final stage at which
representatives of the participants may
be cross-examined by other
participants. The Commission will defer
decicing whether to permit any cross-
examination until after the hearing is
over. To obtein cross-examination a
participant will be required to identify
the iscue or issues as to which cross-
examinalion is sought, and the
represeniative or patticipant involved,
&nd to demonstrate that cross-
exeminetion is necessary to prepzre a
record eceguzte for 2 sound decision.

Ezsed on the material received in this
Froceecing and on any other relevant
informaticn properly available toil. the
Cemmission will publish a proposed or
final rule in the Federal Register. Any
such final rule will be efTective thirty
deys after publication.

Comments, notices of inten! 1o
participete and &.:y other documents
filed in this proceeding should be filed
by serving a copy on the Secretery of
the Commission, U.S. Nuclear
Fegulatory Commission, Weshington,
D.C.. 20335, Attention: Docketing and
Service Branch. All filings will be
availeble for public inspection in the
Commission’s Public Document Room at
1717 H Street NW., Washirgion, D.C.

Dateé. October 18, 1579.

Fer the Commiscion,

Samuel ). Chilk,
Secretcry of the Commission.
EILLING CODE 7485-C1-M
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