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WEST VALLEY DEMONSTRATION PROJECT ACT

Introduction

As you know, the " West Valley Demonstration Project Act" [ her'ein-
after "WVDPA"] has become law. Pub. L. No 96-368 (October 6, 1980).
It establishes a program for the solidification of the high-level
reprocessing waste at the Western New York Service Center in West
Valley, New York [ hereinafter " West Valley"] and the decontam-
ination and decommissioning of all facilities related to the soli-
dification and storage of that waste. Although the Secretary of
Energy [ hereinafter " Secretary"] will be responsible for carrying
out the project, the NRC has new substantial regulatory responsi-
bilities which must be evaluated and integrated into the Commission's
existing program. These responsibilities are summarized in an Appen-
dix. There is also some question as to the extent that DOE will be
treated as an NRC licensee for the purposes of this project. That

issue is discussed in detail in an attached memorandum which in
turn attaches a proposed response to Congressmen Dingell and Ott'inger.*

Overview

The WVDPA directs the Secretary to carry out a high-level radio-
active waste demonstration project at West Valley for the purpose
of demonstrating solidification techniques which can be used to
prepare high-level radioactive waste for disposal. Section 2(a).
Before undertaking the project, the Secretary will be required to
hold public information hearings in the area; consider the various
available solidification and handling technologies suitable for the
high-level waste at West Valley; prepare a plan for the safe removal
of the high-level waste from the storage tanks; conduct safety
analyses of the project; prepare environment impact analyses; and
enter into a cooperative agreement with New York under which the
state wilt?make available to the Secretary the high-level waste and
facilitie,s at West Valley necessary for the completion of the
project;/ New York will be required to pay 10 percent of the project
costs as determined by the Secretary. Section 2(b). By October 1,
1981 the Secretary and the Commission shall enter into an agreement
which will establish arrangements for NRC's review and consultation
with respect to the project. Review and consultation shall be
conducted informally by the NRC, and shall not incluce or require
formal procedures or actions by the Commission pursuant to the
Atomic Energy Act of 1954 (AEA) or the Energy Reorganization Act of
1974 (ERA). Section 2(c). However, nothing in the Act is to be
construed as affecting any applicable licensing requirement of the
AEA or ERA. Section 5(a).

*SECY NOTE: The proposed response to Congress is being circulated by the SECY
Correspondence & Records Branch as CR-81-004.
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Discussion

I. Project Activities by the Secretarv

The Secretary's activitics under the demonstration program in'clude
solidification of the liquid high-level radioactive waste; develop-
ment of containers for disposal of the solidified waste; transporta-
tion of the solidified waste to a federal repository as soon as is
feasible; disposal of low-level and transuranic radioactive waste
generated by the sclidification program; and decontamination and
decommissioning of all facilities and equipment associated with the
storage and solidification of the high-level liquid waste.

The high-level liquid radioactive waste is to be solidified by
vitrification or other technology which the Secretary determines to
be most effective and which produces a waste form suitable for
transportation and disposal. Section 2(a)(1). Because the waste
ferm must be suitable for transportation to and disposal in a
licensed federal repository, the Secretary's choice of solidifica-
tion technology should be directed toward the production of a waste
forn capable of complying with applicable regulatory requirements
for transportation and disposal. H.R. Rep. No. 96-1100 Part II,
96th Cong., 2d Sess. 17 (1980) [ hereinafter " Report"]. In exercis-
ing his discretion with respect to the choice of solidification
technology, the Secretary is required to consult with the NRC on
the solidified form of the high-level waste. Section 2(c)(2).

The Secretary is to develop containers suitable fer ultimate dis-
posal of the solidified waste. Section 2(a)(2). Because these
containers will eventually be placed in a licensed repository, they
must be developed in a manner which complies with all applicable
requirements of the NRC. Report at 17 To ensure this compliance,
the Secretary is directed to consult with the NRC. Section 2(c)(2).
This consultation shall occur at each stage in the design and

bs ecnstruction of these containers. Report at 17.s

hs soon as is feasible, the Secretary shall transport the solidified
waste to a licensed federal repository. Section 2(a)(3); Report at
17. In undertaking this responsibility, the Secretary is to be
viewed as an agent of the licensee and owner of the waste. Accord-
ingly, this transportation will be subject to all laws and regula-
tions in the same manner and to the same extent as the transportation
of any other licensed commercial waste. Report at 18.

The Secretary will be responsible for disposing of the low-level
and tranruranic radioactive wastes generated by the solidification
program in accordance with applicable licensing requirements. Sec-
tion 2(a)(4). While no provision is made in the bill for the dis-
posal of these wastes, it is anticipated that such wastes will be
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disposed of at the West Valley site if the owner and the appropriate
regulatory bodies determine that it is suitable for that purpose.
125 Cong. Rec. H 8768 (September 15, 1980). If the present buric1
ground is found to be unsuitable, the Secretary is to take appro-
priate actions to establish other suitable on-site burial grounds.
In either case, the Secretary's on-site burial of these wastes will
have to comply with applicable licensing requirements because the
burial' sites will be under the exclusive jurisdiction and control
of the licensee. The Secretary's jurisdiction will encompass only
those portions of the site and those facilities direccly related to
the solidification activites. Report at 18.

The Secretary will be required to decontaminate and decommission:
(1) the tanks and other facilities in which the high-level waste
was stored; (2) the facilities used in the solidification of the
waste; and (3) any material and hardware used in connection with
the project. Section 2(a)(5). Such decontamination shall be
accordance with requirements prescribed by the NRC. Id. This
obligation is entirely separate from and in addition to the Secre-
tary's duty to consult with the Commission and consider the Commis-
sion's comments respecting DOE plans for decontamination. See dis-
cussion below of Section 2(c)(1). Moreover, the Commission will
in effect determine when the project is concluded by deciding that
the Secretary has, to the extent practicable utilized the most
appropriate technology available to perform the decommissioning and
decontamination activities in a nanner which complies with all
applicable requirements. Report at 19

The Commission will need to determine the appropriate procedural
approach for promulgating the requirements under Section 2(a)(5).
This could take the form of rulemaking or adjudication. The statute
provides no clear direction on this point. The end product, however,
would fit the concept of a " rule" as defined by the Administrative
Procedure.Act, inasmuch as it would be a " statement of ...particular
applicability and future effect designed to implement, interpret,.

or prescribe law or policy." 5 U.S.C. 551(4). In a rela',ed context,s

the Commission has stated the establishment of specific decommission-
ing criteria would require preparation of an environmental impact
statement. 43 Fed. Reg. 10370, (March 13, 1978). Thus, the question
arises to the extent which NEPA requires NRC to perform environmen-
tal analyses. However, DOE is clearly the lead agency on the
proj ect and it should be possible for NRC to reach some agreement
with DOE whereby duplicative reviews will be avoided.
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II. Cocperative Agreement

Before undertaking the project, the Secretary will be required to
enter into a cooperative agreement with New York in accordance with
Federal Grant and Cooperative Agreement Act of 1977 Sectiod
2(b)(4). Nothing in the agreement shall affect the Secretary's
authority to make all final decisions regarding conduct of the
program. Report at 20. The agreement is to provide that the state
will make available to the Secretary the high-level waste at West
Valley and the facilities necessary for completion of the project
for as long as needed by the Secretary. Section 2(b)(4)(A). The
Secretary shall not take title to the waste. The purpose of this
provision is to allow the Secretary to use the site until the
wastes are solidified and the facilities related to high-level
waste are decontaminated and decommissioned. Once that project is
ccmpleted, New York is to regain exclusive control of the site and
be solely responsible for its maintenance. Report at 20.

The Secretary will be required to agree to provide technicai assis-
tance to New Ycrk in its securing of required license amendments.
Section 2(b)(4)(3). Initially, this provision was based on the
Congressional intent to place on New Ycrk the primary responsibil-
ity for obtaining license amendments and to place the Secretary in
a supporting position. Report at 21. Ecwever, this intent was
apparently modified by the subsequent addition of Section 2(b)
(4)(D). That section requires the Secretary to join wi*.h New York
in applying to the NRC for a license amendment. The intent of this
provision is net clearly defined by its legislative history. In
particular, it is uncertain whether by this provision Congress
intended DOE to be an NRC licensee. This issue is discussed in
detail in an attached proposed response to Ccngressmen Dingell and
Ottinger.

III. Informal Commission Review and Censultation

By October 1, 1931, the Secretary and the Ccmmission are to enter
into an agreement for the NRC's review and consultation regarding
the prcject. Section 2(c). NRC review and censultation is to be
informal and shall not include or require formal procedures or
actions by the Commission pursuant to the AEA or ERA. The agree-
ment must include the following specific elements: (1) Commission
review of and ccament on the Secretary's program plan; (2) consul-
tation with the Commission regarding the solidified waste form
chosen by the Secretary and the containers to be used in the per-
canent disposa' of the solidified waste; (3) submission of safety
analysis reports and other information the Commission may require
to identify any danger to the public health and safety which may be
presented by the project; and (4) Ccmmission access to West Valley
to allow the NRC to monitor the Secretary's activities under the
project for the purpose of assuring public health and safety.
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The Commission's review and consultation on the Secretary's program
plan is designed to inform the public of the results of the NRC's
analysis and of DOE's response to that analysis. The process is
initiated when the Secretary submits to the NRC a plan for: (1)
solidification of the high-level waste at West Valley; (2) removal
of the waste for purposes of solidification; (3) preparation of the
waste for disposal; and (4) decontamination of the facilities used
to solidify the waste. Upon submission of the plan, the Secretary
shall publish in the Federal Register a notice of submittal and
availability of the plan for public inspection. After the NRC
reviews the plan, it shall provide the Secretary with comments
which shall specify with precision any NRC objections to any provi-
sions of the plan. The Secretary will then publish in the Federal
Register a notice of his receipt of the NRC's comments and of their
availability for public inspection. Finally, if the NRC has objected
to specific provisions of the plan, and the Secretary does not
revise the plan to meet those objections, then the Secretary must
publish in the Federal 'egister a detailed statement explaining
why he has not so revised the plan.

The Act does not specify time limits for these procedures, nor does
it explictly tie initiation of the Secretary's program to comple-
tien of the Secretary's final detailed statement, should one be
necessary. On the other hand, the Act appears to support a require-
ment that consultation on a specific step must be completed before
it is performed by DOE, although the explicit informality of the
review and consultation procedure appear to argue against including
in the agreement a condition that the entire consultation procedure
must be concluded before the Secretary may initiate the project.
IV. Relation to the Atomic Enerev Act

Subsection 5(a) states that other than the costs and responsibili-
ties established by this Act for the project, nothing in this Act
shall be construed as affecting any rights, obligations, or liabil-
ities of the commercial operator of the Center, the State, or any
person, as is appropriate, arising under the Atomic Energy Act of
1954 or under any other law, contract, or agreement for the operation,
maintenance, or decontamination of any facility or property at the
Center or for any wastes at the Center. Nothing in this Act shall
be contrued as affecting any applicable licensing requirement of
the Atomic Energy Act of 1954 or the Energy Reorganization Act of
1974 This Act shall not apply or be extended to any facility or
property at the Center which is not used in conducting the project.
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V. Definitions of Waste

This Act provides a legislative definition of high-level waste,
low-level waste, and transuranic waste. These definitions are
limited to the purposes of the Act. High-level radioactive Waste
is defined as: (1) high-level liquid radioactive waste produced
directly by the reprocessing of spent fuel at West Valley; (2) dry
solid material derived from such waste; and (3) any other material
the Commission designates as high-level radioactive waste for the
purpose of protecting the public health and safety. Section 6(4).
Transuranic waste is defined as material contaminated with trans-
uranic elements in concentrations greater than 10 nanocuries per
gram, or in any other concentrations the Cc= mission may prescribe
to protect the public health and safety. Section 6(5). Low-level
radioactive waste is defined by elimination to be radioactive waste
not classified as high level radioactive waste, transuranic waste,
or by-product material as defined in Section 11e.(2) of the Atomic
Energy Act of 1954 (mill tailings). These definitions provide the
NRC with substantial regulatory flexibility.



APPENDIX

COMMISSION ACTIVITIES PURSUANT TO THE WVDPA

Section 2(a)(3) -- The Secretary shall comply with applicable pro-
visions of law regarding the transportation of solidified waste to
a federal repository for permanent disposal. The Secretary is to
Act as the licensee's agent in transporting the waste. Report at
18. This means that the Commission shall regulate such transporta-
tion in the same manner and to the same extent as it regulates the
transportation of any other licensed commercial waste.

Section 2(a)(4) -- The Secretary shall comply with the licensing
requirements applicable to the disposal of low-level and transuranic
radioactive wastes produced by the solidification of high-level
waste at West Valley.

This provision is based on the expectation that the Secretary will
dispose of such wastes on those portions of the site which remain
under the licensee's exclusive jurisdiction and cont.rol. Because
New Ycrk is an Agreement State, it would have jurisdict-ion over the
on-site disposal of low-level waste. However, the disposal of
transuranic waste could be regulated by either New York or the NRC.
See, 42 U.S.C. 274c.(4). On the other hand, if the Secretary
disposes of these wastes at DOE facilities, then the NRC would have
no authority to license that disposal. See, 42 U.S.C. 5842(3).

To the extent that the NRC is considered an appropriate regulatory
body with regard to the disposal cf these wastes at the West Valley
site, it is expected to participate in a prompt review of the
existing on-site burial grounds at West Valley to determine if they
are suitable for continued use for the disposal of low-level and
transuranic wastes generated by this program.

Section 2(a)(5) -- The Commission may prescribe requirements for
the Secretary's decontamination and decctmissioning of the follow-
ing:

A. All tanks and facilities at West Valley used to store
high-level liquid waste solidified under the project;

B. Facilities used to solidify the high-level waste; and

C. Any material and hardware used in connection with the
project.

The Commission will determine whether the Secretary, to the extent
practicable, has utill:ed the most appropriate technology available
to perform the decommissioning and decontamination activities in a
manner which complies with all applicable requirements. Report at
19
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Fer: The Commissioners

Fror: Leonard Bickwit, Jr.
General Counsel

Sub.f ec t : NRC AUTHORITY TO REGULATE DCE ACTIVITIES
AT WEST VALLEY

Discussion: On October 1, 1980 the West Valley Demonstration
Proj ect Act (Act) became law. Pub. L. No. 96- -

368. The Act directs the Secretary of Energy
to carry out a high-level radioactive waste
management demonstration project at 'the Western
New York State Service Center in West Valley,
New York. The Act also prov. ides for substantial
new NRC regulatory authority regarding the
Department of Energy's activities at that site.
By letter of September 30, 1980, Congressmen
Dingell and Ottinger expressed the view that
under the Act DOE is an NRC licensee with regard
to all aspects of the project. The Congressmen
imply that their interpretation should be
deemed authoritative because they were the
principal authors of the version of the bill on
which the Act is based.

The Congressmen presented the follow'ag analysis
to support their conclusion.

.

Section 5 of the Act preserves all applicable
licensing requirements of the Atomic Energy Act
of 1954 and Energy Recrganization Act of 1974.
Because the facility is currently licensed, and
the proposed actions by the Secretary are not
permitted under that license, license amendments
will be required. Moreover, because the Act
does not diminish the Commission's licensing
authority, the Ccmmission may include in the
license amendment terms and conditions the Com-
mission believes consistent with its statutory

CONTACT:
Sheldon L. Trubatch, OGC
632-3224
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authcrity. The Ocngressr.er telieve that this
authcrity, in conjuncti:n ri:h the rec,uirenent
tha DCE join Ne'. Icr;: ir 1;;1ying tc FEC fcr a
license amendment, ic;;ies that DOE tust,te an
URC licensee for the purposes of this Act. In
addition, they point to a colloquy between them-
selves en the floor of the House in which they
concluded that because a license amendment
would be necessary the Cennission would be
authorized to terminate any action by the
Secretary in regard to this program.

In cur view, neither the Act nor its legislative
history supports the Congressmen's interpreta-
tion of NRC's authority to regulate DCE's acti- -

vities at ' dest Valley. The reasons for our
position are explained in the enclosed draft
response to Congressmen Dingell and Ottinger.

Comments by the Cffice of.the Executive Legal
Director have been incorporated.

Recc==endation: Send the proposed response.
I

J

Leonard Bickwit, Jr.
General Counsel

Attachments:

Letter Ahearne to Dingell -

D *f I) *D'Su}0j91
m . .
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The Honorable John Dingell
United States House of Representatives
Washington, D.C. 20515

Dear Congressman Dingell:

This is in response to your letter of Septe-ber 30, 1980 regarding the authority
of the Nuclear Regulatory Comission to regulate the Department of Energy's
activities under the West Valley Demonstration Project Act (WVDPA). Pub. L. No.
96-368. The WVDPA establishes a program for the solidification of high-level
liquid waste at the Western New York Service Center in West Valley, New York and
the decontamination and decommissioning of all facilities related to the solidifi-
cation and storage of that waste. We understand that you are of the view that
DOE is to be treated as an NRC licensee for all purposes of the project. We

have carefully considered your arguments and the language and legislative history
of the Act. WVDPA does provide the Commission with substantial new authority to
regulate to that program. However, the Comission cannot conclude from its
review that it can or must treat the Secretary as a licensee for the purpose of
any and all aspects of the project. The reasons for this position are explained
below. The interpretation of the WVDPA which would treat DOE as an NRC licensee
for all aspects of this project is based on Section 2(b)(4)(D), which requires
that New York State and the Secretary jointly apply for a NRC license amendment.
There is no question that New York, as an existing NRC licensee, may appropriately
apply for such a license amendment. However, we do not believe that the legisla-
tive history of this provision supports the conclusion that DOE also must be
treated as an NRC licensee. An analysis of that legislative history is attached.

The statute, as finally enacted, contains provisions defining the role of NRC
with regard to DOE's actions at West Valley. Section 2(c) provides that by Octo-
ber 1,1981, the Secretary and the Commission are to enter into an agreement estab-
lishing procedures for NRC review and consultation on this project. Under the
Act, this review and consultation is to be conducted informally and is not to
include or require formal procedures or actions by the Commission pursuant to
the Atomic Energy Act of 1954. The agreement shall provide for: (1) Commission
review of and comments on the Secretary's program plan; (2) consultation with
the Commission regarding the solidified waste form chosen by the Secretary and
the containers to be used for the pemanent disposal of the solidified waste;
(3) submission of safety analysis reports and other infomation the Commiss".on
may require to identify any danger to the public health and safety which may be
presented by the project; and (4) Commission access to West Valley to allow the
NRC to monitor the Secretary's activities under the project for the purpose of
assuring public health and safety. This special, detailed review regime mandated
by Section 2(c) would have been unnecessary if Congress had intended DOE to be
treated as an NRC licensee for all purposes of this project.
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:r add':':n, severai Of the ;r:.isi:ns in the sta:; s a e ir :nsiste.: witn the
ty;ical licenscr/iicensee relati:nsni; establisne: an:er the At:mic Energy Ac:
cf 195 . For example, Secticn 2(a)(3) dire::s :ne Se re:ar_. to trans::rt the
s lici'ie: waste :: a federal re;: sit:ry as s::' is feasi:le. In un:ertaking
this res::nsibility, the Secretary is :: te viene: as ar a;ent cf the licensee
wn; is the Owner of the waste. Tnis was d:ne in cr:er :: assure tha :nis trans-
portaticn will be subject to all law and regulaticns to the same extent as the
transportation of any other licensed ccmmercial waste. H.R. Rep. Nc. 95-1100
Part II, gSth Cong., 2d Sess.18 (1930). If the Secretary were an NRC licensee
for all aspects of this project, his delivery of the waste to a carrier w0uld be
subject to NRC regulatien, including review of the suitability of the waste form
for transportation. Thus, there would be no need to treat the Secretary as an
agent of New York State in order to subject his trans;;rtation of the solidified
waste t0 NRC regulatory authority. Also, Se:tien 2(a)(5) provides that the
Secretary's decontamination and dece nissicning cf certain facilities at West
Valley shall be in accordance with recuirements prescribed by the NRC. If the
Secretary were an NRC licensee, there w0uld be no need to explicitly provide the
NRC with this authority.

As noted at the outset, the Ccmmission will exercise substantial regulatory
oversight over DOE's activities at West Valley even though DOE will not be a
licensee. The Commission expects to evaluate and monitor DOE activities effe: .
tively at all stages of the project, and to bring to public attention any DOE
activity which the NRC believes to be centrary to the public health and safety.
We believe this to be consistent with the role which the L*VDPA established for
the NRC and hope that this evaluation and monitcring will help allay any concern
you may have regarding independent review of and public participation in the
project.

Sincerely,
.

.

John F. Ahearne
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The recuirement that the Secretary jcin New York in applying to NRC for a license
amendrent first appeared when the Senate considered S. 2a43. 126 Cong. Rec. S
6731 (June 12,1930). The acccm;anying report stated that such joint applica-
tion would be made only if a license amendment would be necessary for the conduct
of the project. S. Rep. No. 96-787, 96th Cong., 2d Sess. 7 (1980). Thus, at

that time the Senate had not concluded that a license amendment was essential.
The bill also explicitly provided for application of the Atomic Energy Act
(AEA) and Energy Reorganization Act (ERA) to all aspects of the project. How-
ever, it is not clear whether the Senate intended this provision to impose new
licensing requirements or merely require that existing law be applied.

When the House considered H.R. 6565, the Senate bill had been substantially
redrafted by the Committee on Interstate and Foreign Commerce. The Bill no
longer explicitly provided for application of the AEA and ERA to all aspects of
the project, or for a joint license application. It did require the Secretary
to provide technical assistance to New York in obtaining a license amendment.
However, most importantly, the bill contained new explicit consultation procedures
consistent with earlier NRC recommendations. Those recommendations explicitly
excluded NRC licensing of DOE from the NRC proposed definition of consultation.
On the floor, Mr. McCormack, in commenting on H.R. 6865, stated that this con-
sultation procedure, and consultation regarding decontamination and decommission-
ing, were the only areas of NRC regulation of DOE. 125 Cong. Rec. H 8765.
Mr. Lundine agreed that H.R. 6865 was not intended to provide for NRC licensing
of the project. Id. at H 7866. Mr. Dingell, in commenting on Mr. McCormack's
statement, noted that because West Valley is currently licensed, a license

. amendment would be necessary. Id. However, this statement is not inconsistent
with Mr. McCormack's because New York's license would require amending indepen-

-

dent of any licensee responsibilities on the part of DOE.

Mr. Ottinger observed that the bill did not contain a provision originally in
the Interstate and Foreign Commerce Committee's version which would have author-
ized the NRC to terminate at any time any action by the Secretary. He asked
whether that provision had been dropped as unnecessary because the existing
license would require an amendment. Mr. Dingell agreed. 126 Cong. Rec. H 8768.
This does lend support to an argument that NRC review of a license amendment
would entail review of all aspects of the project, and that issuance of the
amendment could be conditioned such that NRC could terminate later actions of
the Secretary. However, such an argument would be contrary, to the statements
of Messrs. McCormack and Lundine. More importantly, adoption of this argument
could render superfluous the specific consultation procedures provided in thr
Act.

The bill went back to the Senate, which amended it by reinstating the provision
requiring the Secretary to join New York in applying for a license amendment and
clarifying the NRC's consultative role by explicitly characterizing it as infor-
mal. Senator Jackson stated that the requirement that the Secretary join New
York in applying for a license amendment was intended to ensure protection of
the Federal government's interest as supplier of 90 per cent of the project's
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costs. 126 Cong. Rec. S 12762. Thus, the Senate did not intend to make DOE a
co-licenst:e by requiring the Secretary to :cin W York in applying for a license
amencnent. Moreover, the Senate's amendrert to ex;11citly characterize the l'RC
consultation procedure as informal shows an intention not to treat DOE as a
licensee. *

The bill returned to the House and was passed without further amendment. Before
the vote, in response to a question from Mr. Lujan, Mr. Lundine explained that
the amendment requiring the Secretary to join DOE in a license amendment applica-
tion was intended to ensure DOE's agreement to the amendment. 126 Cong. Rec. H
g052. Mr. Lujan found the provision desireable as explained. Id. Mr. Dingell,
on the other hand, in his extended remarks, expressed the view tiiat the amendment
put DOE in the position of a colicense. Id. at H 9053. However, as noted, this
does not appear to have been the purpose o? the Senate in adding the provision.
Moreover, because that statement was not made on the floor of the House,
there was no opportunity for other Congressmen to respond to that statement;
and no other Congressman expressed similar views.

. . .



. .

.

. , e. ,. ,....-.: - - . . e n. S . =. . .,. . ~. . , . . . . =. . . r. e .c. . . c. - . - - . ~ . .. .

:

Introduction

As ycu know, the " West Valley De cnstratien Froject Act" [herein-
after "WVDPA"] has becc=e law. Pub. L. No 96-362 (Octcber c, 1980).
:: establishes a program for the solidification of the high-level
reprocessing waste at the Western New York Service Center in Nest
Valley, New York [ hereinafter " West Valley"] and the decentam-
ination and decc=missioning of all facilities related to the soli-
dificaticn and s:crage of that waste. Although the Secretary of
Energy [ hereinafter " Secretary"] will be respcnsible for carrying
cut the project, the NRC has new substantial regulatcry respcnsi-
bilities which =ust be evaluated and integrated into the Cetmission's
existing prcgram. These respcnsibilities are st ariced in an Appen-
dix. There is also some question as tc the extent that DOE will be
treated as an NRC licensee for the purposes of this project. That
issue is discussed in detail in an attached re=crandum which in
turn attaches a proposed respense to Cengressmen Dingell and Ottinger.

Overview
.

The WVDPA directs the Secretary to carry out a high-level radio-
active waste demonstration project at West Valley for the purpose
of demonstrating solidification techniques which can be used to
prepare high-level radioactive waste for disposal. Section 2(a).
3efere undertaking the project, the Secretary will be required to
hcid public information hearings in the area; consider the various
available solidification and handling technologies suitable for the
high-level waste at West Valley; prepare a plan for the safe removal
of the high-level waste from the stcrage tanks; conduct. safety
analyses of the project; prepare environment impact analyses; and
enter into a cooperative agreement with New York under which the
state will make available to the Secretary the high-level waste and,
facilities at West Valley necessary for the ec=pletion of the
project. New York will be required to pay 10 percent of the project
costs as determined by the Secretary. Secticn 2(b). By October 1,
19c1 the Secretary and the Cc=rission shall enter into an agreement
which will establish arrangements for NRC's review and censultation
with respect to the project. Review and censultation shall be
conducted informally by the NRC, and shall not include or require
formal procedures or actions by the Ocamissicn pursuant to the
Atenic Energy Act of 1954 (AEA) or the Energy Recrganication Act of
1974 (ERA). Section 2(c). However, nothing in the Act is to be
construed as affecting any applicable licensing requirement of the
AEA cr ERA. Section 5(a).
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Dis:u:sier

:. Prefect Activities ':: the Secretar't
.

The Secretary's activities under the demenstraticn prcgram include
sclidificatien of the liquid high-level radicact.d e waste; develep-
cent of centainers for disposal of the solidif. vaste; transpcrta-2

tien of the sclidified waste to a federal repes'' fy as soon as is
feasible; dispcsal of Icw-level and transurani' " iicactive waste.

generated by the sclidificaticn program; and decentamination and
deccanissicning cf all facilities and equi;:ent asscciated with the
s:crase and sclidificaticn of the high-level liquid waste.

The high-level liquid radicactive waste is to be solidified by
vitrificatien er other techno1cgy which the Secretary deternines to
be most effective and which produces a waste fern suitable for
transportation and disposal. Sectien.2(a)(1). Because the waste
form ust be suitable fer transpcrtaticn t6 and disposal in a
licensed federal repcsitory, the Secretary's choice of solidifica-
tien technelegy should be directed toward the prcduction of a wast'e
fern capable cf cc plying with applicable regulatcry requirements
for transportation and disposal. H.R. Rep. N . 96-1100 Part II,
96th Cong., 2d Sess. 17 (1980) [ hereinafter "Repert"]. In exercis-
ing his discretion with respect to the choice of solidificatien
technology, the Secretary is required to censult with the NRC en
the sclidified for cf the high-level waste. Section 2(c)(2).
The Secretary is to develop centainers suitable for ultimate dis-
pesal of the solidified waste. Section 2(a)(2). Because these
centainers will eventually be placed in a licensed repositcry, they
must be develcped in a nanner which cc plies with all applicable
requirements of th" NRC. Report at 17 To ensure this cc=pliance,
the Secretary is directed to censult with the NRC. Section 2(c)(2).
This consultation shall occur at each stage in the design and
construction of these containers. Repcrt at 17.

As scen as is feasible, the Secretary shall transport the sclidified
waste to a licensed federal repositcry. Section 2(a)(3); Report at
17. In undertaking this responsibility, the Secretary is to be
viewed as an agent cf the licensee and owner cf the waste. Acccrd-
ingly, this transpcrtation will be subject to all laws and regula-
tiens in the sane canner and to the same extent as the transportation
of any other licensed ccnnercial waste. Repcrt at 18.

The Secretary will be respcnsible for disposing of the low-level
and transuranic radicactive wastes generated by the solidification
prcgra in accordance with applicable licensing requirements. Sec-
tien 2(a)(t}. While ne prevision is made in the bill fcr the dis-
pesal of these wastes, it is anticipated that such wastes will be
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dis,:: red cf a: the West Valley site if the cwner and the a;;rc,rriate
reg lar:ry todies determine that it is suitatie f:r tha: tur cse.
12: ::ng. Rec. E 37c5 (Septenber 15, 1950). If the ,treren turial
gr:und is fcund to be unsuitable, the Secretary is to take appro-
cria:e acticns to establish other suitable on-site burial grcunds.
In either case, the Secretary's on-site burial of these wastes will
have Oc cc= ply with applicable licensing requirements because the
burial sites will be under the exclusive jurisdiction and centrol
of the licensee. The Secretary's jurisdiction will enectpass only
those portions of the site and those facilities directly related to
the sclidification activites. Report at 18.

The Secretary will be required to decentaminate and deconmission:
(1) the tanks and other facilities in which the high-level waste
was s:cred; (2) the facilities used in the solidification of the
waste; and (3) any raterial and hardware used in connection with
the project. Section 2(a)(5). Such decontaminatien shall be
acccrdance with requirements prescribed by the NRC. Id. This
obligation is entirely separate from and in addition to the Secre-
tary's duty to consult with the Commission and consider the Commis-
sion's con =ents respecting DOE plans for decontamination. See dis-
cussion below of Section 2(c)(1). Moreover, the Cc= mission will
in effect determine when the project is concluded by deciding that
the Secretary has, to the extent practicable utilized the test
ap,trc,riate technology available to perform the decommissioning and
decentanination activities in a manner which complies with all
applicable requirements. Report at 19.

.The Cc=nission will need to determine the appropriate procedural _
approach for promulgating the requirements under Section 2(a)(5).
This could take the form of rulemaking or adjudication. The statute
provides no clear direction on this point. The end product, however,
would fit the concept of a " rule" as defined by the Administrative
Procedure Act, inasmuch as it would be a " statement of ...particular
applicability and future effect designed to implement, interpret,
or prescribe law or policy." 5 U.S.C. 551(4). In a related context,
the Cc==1ssion has stated the establishment of specific decommission-
ing criteria would require preparation of an environmental impact
statenent. 43 Fed. Res. 10370, (March 13, 1978). Thus, the question
arises to the extent which NEPA requires NRC to perform environmen-
tal analyses. However, DOE is clearly the lead agency en the
prcj ect and it should be.possible for NRC to reach some agreement
with ICE whereby duplicative reviews will be avoided.
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II. Ceccerative An _arent
:

Eefere undertaking the project, the Secre:Ery will te required te
enter into a cocperative agreement with New Icrk in acccrdance with
Federal C-rant and Occperative Agreement Act Of 1977 Section
2(b)(4). Nothing in the agreement shall affect the Secretary's
authority to make all final decisions regarding conduct of the
program. Report at 20. The agreenent is to provide that the state
will make available to the Secretary the high-level waste at West
Valley and the facilities necessary for cc=pletion of the project
for as long as needed by the Secretary. Section 2(b)(h)(A). The
Secretary shall not take title to the waste. The purpose of this
previsien is to allow the Secretary to use the site until the
wastes are solidified and the facilities related to high-level
waste are decontaminated and deco ==issioned. Once that project is
cc pleted, New York is to regain exclusive control of the site and
be solely respcnsible for its maintenance. Report at 20.

The Secretary will be required to agree to provide technical assis-
tance to New Ycrk in its securing of required license amendments.
Section 2(b)(4)(3). Initially, this provision was based en the
Congressicnal intent to place on New York the primary responsibil-
ity for obtaining license Emendments and to plade the Secretary in
a supporting position. Report at 21. However, this intent was
apparently nodified by the subsequent addition of Section 2(b)
(4)(D). That section requires the Secretary to join with New York
in applying to the NRC for a license amendment. The intent of this
prevision is not clearly defined by its legislative history. In
particular, it is uncertain whether by this provision Congress
intended DOE to be an NRC licensee. This issue is discussed in
detail in an attached prcpesed respense to Congressmen Dingell and
Ottinger.

III. Informal Commission Review and Consultation
.

By October 1, 1981, the Secretary and the Cc==ission are tc enter
into an agreement for the NRC's review and consultation regarding
the project. Section 2(c). NRC review and censultation is to be
informal and shall not include er require formal procedures or
actions by the Comnissicn pursuant to the AEA or ERA. The agree-
ment nust include the following specific elements: (1) Cennission
review of and cemment on the Secretary's program plan; (2) consul-
tation with the Commission regarding the sclidified waste form
chosen by the Secretary and the contaaners to be used in the per-
manent disposal of the solidified waste; (3) sub=ission of safety
analysis reports and other information the Cctaissien may require
to identify any danger to the public health and safety which may be
presented by the project; and (h) Cen=issicn access to West Valley
to allow the NRC to conitor the Secretary's activities under the
project for the purpose cf assuring public health and safety.
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The Octrission's review and consultaticn on the Secretary's progran
plan is designed to inform the public cf the results of the NRC's
analysis and of DCE's respcnse to that analysis. The process is
initiated when the Secretary submits to the NRC a plan for: (1)
solidification of the high-level waste at West Valley; (2) removal
of the waste for purposes of solidification; (3) preparation of the
waste for disposal; and (4) decontamination of the facilities used
to solidify the waste. Upon submission of the plan, the Secretary
shall publish in the Federal Register a notice of submittal and
availability of the plan for public inspectic~n. After the NRC
reviews the plan, it shall provide the Secretary with comments
which shall specify with precision any NRC objecticns to any provi-
sicns of the plan. The Secretary will then publish in the Federal
Resister a notice of his receipt of the NRC's cc=nents and of their
availability for public inspection. Finally, if the NRC has objected
to specific previsions of the plan, and the Secretary does not
revise the plan to meet those obj ections, then the Secretary must
publish in the Federal Register a'de' tailed statement explaining
why he has not so revised the plan.

.

The Act does not specify time limits fer these procedures, nor does
it explictly tie initiation of the Secretary's program to ecmple-
tien of the Secretary's final detailed statement, should one be
necessary. On the other hand, the Act appears to support a require-
ment that consultation en a specific step must be ccmpleted before
it is performed by DOE ~ although the explicit informality of the,

review and censultation procedure appear to argue against including
in the agreement a condition that the entire consultation procedure
must be concluded before the Secretary =ay initiate the project.
IV. Relation to the Atomic Enerev Act

Subsection 5(a) states that other than the costs and responsibili-
ties established by this Act for the proj ect, nothing in this Act
shall be construed as affecting any rights, obligations, or liabil-
ities of the commercial operator of the Center, the State, or any
person, as is appropriate, arising under the Atomic Energy Act of
1954 cr under any other law, contract, or agreement for the operation,
maintenance, or decontamination of any facility or property at the
Center or for any wastes at the Center. Nothing in this Act shall

~

be contrued as affecting any applicable licensing requirement of
the Atomic Energy Act of 1954 or the Energy Reorganization Act of
1974 This Act shall not apply or be extended to any facility or
property at the Center which is not used in conducting the project.
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7. Definitiens of Waste .

This Act provides a legislative definition cf high-level waste,
Icw-level waste, and transuranic waste. These definitions are
limited to the purposes of the Act. High-level radioactive waste
is defined as: (1) high-level liquid radicactive waste produced
directly by the reprocessing of spent fuel at West Valley; (2) dry
solid material derived from such waste; and (3) any other material
the Ccmmission designates as high-level radicactive waste for the
purpose of protecting the public health and safety. Section 6(4).
Transuranic waste is defined as material ccntaminated with trans-
uranic elements in cencentrations greater than 10 nanocuries per
gram, er in any other concentrations the Cc=nissien may prescribe
to protect the public health and safety. Section 6(5). Low-level
radioactive waste is defined by elimination to be radioactive waste
not . classified as high level radioactive waste, transuranic waste,
er by-product material as defined in Secticn 11e.(2) of the Atomic
Energy Act of 1954 (=111 tailings). These definitions provide the
!!RC with substantial regulatory flexibility.

.

9
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Secticn 2(a)(3) -- The Secretary sha_1 cc=;17 with applicable prc-
visions of law regarding the transpcrtati.cn of solidified waste to
a federal repository for perr.anent disposal. The Secretary is to
Act as the licensee's agent in transpcrting the waste. Report at
18. This neans that the Co==ission shall regulate such transporta-
tien in the same manner and to the sene extent as it regulates the
transportation of any other licensed ec=mercial waste.

Section 2(a)(4) -- The Secretary shall ec=;1y with the licensing
requirements applicable to the disposal of Icw-level and transuranic
radicactive wastes produced by the solidificaticn of hiSh-level
waste at West Valley.

This provision is based on the expectation that the Secretary will
dispose of such wastes on those portions of the site which remain
under the licensee's exclusive jurisdiction and control. Because
New York is an Agreement State, it would have jurisdiction over the
en-site disposal of low-level waste. However, the disposal of
transuranic waste could be regulated by either New York or the NRC.
See, L2 U.S.C. 274c.(4). On the other hand, if the Secretary
disposes of these wastes at DOE facilities, then the NRC would have
no authority to license that disposal. See, 42 U.S.C. 5842(3).

To the extent that the NRC is considered an appropriate regulatory
body with regard to the disposal of these wastes at the k'est Valley
. site, it is expected to participate in a prc=pt review of the
existing on-site burial grounds at West Valley to determine if they
are suitable for continued use for the disposal of icw-level and
transuranic wastes generated by this program.

Section 2(a)(5) -- The Cc= mission may prescribe requirements for
the Secretary's decontamination and decccmissioning of the follow-
ing:

A. All tanks and facilities at West Valley used to store
high-level liquid waste sclidified under the project;

3. Facilities used to solidify the high-level waste; and

C. Any material and hardware used in connection with the
proj ect.

The Cennission will determine whether the Secretary, to the extent
practicable, has utilized the most appropriate technology available
to perfcrm the decennissioning and decentamination activities in a
.anner which cceplies with all applicable equirement.'. Report at
c._,
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ccnducted infernal 1"J and shall net include er require fernal,prece-
dures er actions by the Cc =ission pursuant to the Atc=ic Energy
Act cf 1054 as amended. The agreement shall provide fcr the follow-
<
. n. 3. ~ .

(1) The Cc ission's review and cernent en the
Secretary's plan to solidify the high-level
waste at West Valley, rencve the waste for
the purpose of solidification, prepare the
waste for disposal, and decen:Eminate the
solidificatien facilities; and the CcInis-
sion's precise specification of any objec-
tiens to the plan.

(2) The Cc =ission'shall consult with the Secre-
tary regarding the choice cf solidified for
for the high-level waste and the containers
to be used for the permanent disposal of such
waste.

(3) The Cc=rission may require the Secretary to
submit safety reports and other information
needed for the identification of any danger
to the public health and safety presented by
the project.

(4) The Cc =ission shall have access to West
Valley and be permitted to nenitor activities
under the project for the purpose of assuring
public health and safety.

Section 6(h) The Ccc=1ssicn may designate as high-level radio---

active waste any material at West Valley produced frc reprocessing
of spent fuel in additicn to liquid . tastes produced'directly by
reprocessing and any solid material derived frc such liquid waste.

Secticn 6(5) The Cc==ission may prescribe concentratiens of--

transuranic elements as contaminants in materials at West Valley to
be treated as transuranic waste.
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