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UNITED STATES OF AMERICA
NUCLEAR REGULATORY COMMISSION

BEFORE TIIE ATOMIC SAFETY AND LICENSING BOARD

In the Matter of )
)

Detroit Edison Company ) Docket No. 50-341
)

(Enrico Fermi Atomic Power Plant, )
Unit 2) )

NRC STAFF RESPONSE TO PETITION FOR LEAVE TO INTERVENE
FILED BY CITIZENS FOR EMPLOYMENT AND ENERGY

.

On September 11, 11978, the Nuclear Regulatory Commission (NRC) published

in the Federal Register (43 F.R. 40327) a notice entitled " Opportunity for

IIcaring" . The notice was published in connection with an application for

issuance of an operating license to Detroit Edison Co. , Northern Michigan

Electric Cooperative, Inc. for operation of the Enrico Fermi Atomic Power Plant,

Unit 2. The notice provided an opportunity for any person whose interest might

be affected by the proceeding to file a petition for leave to intervene pursuant

to 10 CFR S 2.714, no later than October 10, 1978. As stated in the notice, such

petition to intervene must set forth with particularity the interest of the petitioner

in the proceeding, how that interest may be affected by the proceeding, including

the reasons why petitioner should be permitted to intervene, and the specific

aspect or aspects of the subject matter of the proceeding as to which petitioner

wishes to intervene. The notice also specified that not later than fifteen (15)

days prior to the holding of the special prehearing conference pursuant to
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10 CFR S 2.751a, or where no special prehearing confere be is held, fifteen

(15) days prior to the holding of the first prehearing conference, the petitioner

should file a supplement to the petition to intervene which must include a list

of the contentions which petitioner seeks to have litigated in the matter, and

the bases for each contention set forth with reasonable specificity.

The petition for leave to intervene (Petition) filed by Citizens for Employment
1/

and Energy (CEE or Petitioner) appears to have been timely filed.- The

Petition is signed by David L. Hiller on behalf of CEE. However, the,re is

no indication that he represents the members of CEE.
.

INTEREST

As noted above, the provisions of 10 CFR S 2.714, as amended, require that a

petition to intervene set forth with particularity the interest of the petitioner

in the proceeding and how that interest may be affected thereby. / In judging2

the adequacy of Petitioner's showing of interest in the instant proceeding, the

Staff believes that the following considerations control.

The Commission has indicated that judicial concepts of standing should be

applied in determining whether a petitioner should be accorded party status.

Edlow International Company (Agent for the government of india on Application

--1/
The Petition was not dated. However, the Certificate of Service, signed by
David Hiller, indicates service on October 9,1978.

-2/
Northein States Power Company (Prairic Island Nuclear Generating
Station, Units 1 and 2) ALAB-107, 6 AEC 188, ag'd. , CL1-73-12, 6 AEC
241 (1973), aff'd . sub nom . BPI v . AEC, 502 F.2d 424 (D.C. Cir 1974).
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to Export Special Nuclear Material) CLI-76-6, 3 NRC 563, 570 (1976) . Thus,

the petitioner must show (1) " injury in fact" and (2) that t'..e interest is "argu-

ably within the zone of interest" protected by the Atomic Energy Act (AEA) or

National Environmental Policy Act (NEPA) . Portland General Electric (Pebble

Springs Nuclear Plant, Units 1 and 2) CLI-76-27, 4 NRC 610, 613 (1776)) .

" Abstract concerns" or a " mere academic interest" in the matter which are not

accompanied by some real impact on the person asserting the concern will not
i

cor+ standing . Id. at 613; Transnuclear, Inc. , et al. (Ten Applications for

Low-Enriched Uranium Exports to EURATOM Member Nations) CLI-77-24, 6 NRC

,
525, 531 (1977). The harm must have some particular effect on the petitioner

rather than be a concern which is "' shared in substantially equal measure by

all or a large class of citizens.'" . Transnuclear, supra. A petitioner must

have a direct stake in the outcome of a proceeding rather than merely be

advancing personal preferences. See Allied-General Nuclear Services, et al.

(Barnwell Fuel Reprocessing and Storage Station) ALAB-328, 3 NRC 420, 422

(1976)).3/_

A demonstratable environmental or health interest of an organization member

can serve to confer standing upon such organization. See , e.e . . Public

-3/ Where, as here, a hearing is not mandatory, a licensing board should
take particular cat e to satisfy itself that potential intervenors do have
a real stake in the proceeding. See Cincinnati Gas & Electric Company
et al . (William 11. Zimmer Nuclear Power Station) ALAB-305, 3 NRC 812
(1976) (operating license applicatior.) .
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Service of Indiana (Marble 11i11 Nuclear Generating Station, Units 1 and 2)

ALAB-322, 3 NRC 328 (1976) . .llowever, where an organiz. tion seeks to

intervene on the basis of the asserted interests of its members, the organiza-

tion must identify specific members whose interest might be affected by the

proceeding, describe how such interests might be affected by the licensing

action, and demonstrate that each of the identified members has authorized

the organization to act on his or her behalf. See Barnwell, supra; Duquesne

Light Company (Beaver Valley Power Station. Unit No.1) ALAB-109) 6 AEC

487, 488-89 (1973). In addition, one claiming to represent an organization

must clearly show authorization by that organization to represent it, since

a petitioner in an NRC proceeding normally may assert only their interests,

not those of third parties. Tennessee Valley Authority (Watts Bar Nuclear

Plant, Units 1 and 2) ALAB-413, 5 NRC 1418,1421 (1977); Allied-General

Nuclear Services , et al. (Barnwell Fuel Reprocessing and Storage Station)

LBP-75-60, 2 NRC 687, 690 (1975) .

Applying the language of 10 CFR S 2.714, as amended, and the principles

outlined above, the Staff believes that the Petition, with the addition of more

information described below concerning the members of CEE who allegedly

live near the facility would present an adequate showing of interest in this

proceeding so as to entitle CEE to intervenor status.
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The Petition asserts that "[aj t least one member of CEE re[ sides within one mile

of the Fermi plant, other members residing [ sic] at slight 1, greater distances".

Further, CEE indicates that it represents other of its members " residing in the

service area of the public power cooperatives that have purchased an interest

in this proposed plant" . The harm alleged from operation appears to be both

economic (II.2(a), (b), (c), (d) and (e) and related to the health and safety

of CEE members (II.?. (c)) . If the economic harm contemplated is that which

stems from the status of CEE members as ratepayers or taxpayers, such an

interest is inadequate to confer standing. / With regard to the health and4

safety concern, Petitioner asserts that radiation will affect the health of members

residing near the plant by "the shortening of their lifespan." Part II of the

Petition sets forth several safety related contentions. If any members of CEE

do live within a mile of the facility, as asserted, such members are within

the geographical zone of interest that might be affected by operation of the

facility. The Commission has recognized that sufficient " interest" may be

-4/
Status as a ratepayer alone is not adequate to confer standing under the
AEA. Kansas Gas & Electric Co. , et al. (Wolf Creek Generating Station,
Unit 1), ALAB-424, 6 NRC 122,128 (1977), see Pebble Springs, supra.
Similaely, economic interest as a taxpayer does not bring a petitioner
within the zone of interests sought to be protected by the AEA. Tennessee
Valley Authority (Watts Bar Nuclear Generating Station, Unit 1), ALAB-413,
5 NRC 1418,1420-1421 (1977) . Moreover, alleged financial harm does not
fall within the zone of interests to be protected by NEPA unless it is shown
to be " environmentally related, i.e. , if it will or may be occasioned by
the impact that the Federal action under consideration would or might have
upon the environment." Watts Bar, supra, 5 NRC at 144.
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demonstrated by claims that the person requesting the hearing lives within

the geographical zone (which has been stated to be 20, 30 and 40 miles from

the reactor site] that might be affected by release from the reactor.M There-

fore, to satisfy the " interest" requirement of 10 CFR S 2.714, the Petitioner

need only identify the appropriate members of CEE living in the geographical

zone of interest and demonstrate that David IIiller, on behalf of CEE, is author-

ized to represent them.

i

Should the Board find that CEE is not entitled to intervene as a matter of right,

the Board could grant the petition for leave to intervene as a matter of discre-

tion , In this consideration, it should be guided by the circumstances of the

case and the factors set forth in 10 CFR S 2.' '4(a) regarding considerations

relevant to untimely petitions for leave to inter ene along with the standard

factors set forth in 10 CFR S 2.714(d) . Pebble Springs, supra, 4 NRC at 616.

Ilowever, CEE has not addressed these factors or the appropriateness in general

of granting it intervention as a discretionary matter. Thus, the Board has no

basis for exercising such discretion in this proceeding.

II. ASPECTS OF Tile PROCEEDING

In addition to the " interest" requirement of 10 CFR h 2.714, as amended, a

petition must also set forth with particularity the specific aspect or aspects

b See Northern States Power Co. (Prairie Island Nuclear Generating
Plant Units 1 and 2) ALAB-170, 6 AEC 188,190, Louisiana Power

and_ Light Co. (Waterford Steam Electric Station, Unit 3) ALAB-125,
6 AEC 371, 372 and Viri; inia Electric aygi Power Co. (North Anna
Power Station, Units 1 arm AL Ali-146, 6 AEC 631, 633-34.
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of the subject matter of the proceeding as to which a petitioner wishes to

in terv ene . Not later than fifteen (15) days priar to the special prehearing

conference held pursuant to 10 CFR S 2.751a, or prioz to the first prehearing

conference where no special prehearing conference in held, a petitioner must

supplement his petition to include a list of the contentions which the petitioner

secks to have litigated in the matter.

The present petition identifies certain specific concerns which Petitinner

apparently wishes to raise as contentions in this proceeding. Because of

the provision in 10 CFR S 2.714, as amended, which contemplates submittal

of a supplement to the petition in order to advance contentions, the Staff is

uncertain whether petitioner intends to make such subsequent submittal or

wishes to have the concerns raised in its petition treated as the contentions

it seeks to have litigated in this matter. For present purposes, the Staff will

treat these articulated concerns as an identification of the specific aspects of

the subject matter of the proceeding as to which Petitioner wishes to intervene.

Thus construed, the Staff believes that Petitioner's specification of concerns is

minimally adequate to identify the relevant aspects of the proceeding as to which

intervention is sought so as to satisfy the applicable requirement of 10 CFR

S 2.714. For instance, those portions of paragraph 4 which allege that the

quality control during construction of Fermi, Unit 2, has been lax, paragraph 6

which alleges that the design of the radiation monitoring system is insufficient

to monitor radiation during normal operation and in the event of an ac cident,
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paragraph 7 which alleges that Detroit Edison has failed to provide adequate

procedure for inspection and replacement of safeguards components that will

be subject to radiation that will cause them to deteriorate, paragraph 8 which

alleges that due to corrosion expensive overhall of the steam generator system

will be necessary prior to the end of the 40 year life of the plant, portions of
.

paragraphs 9 and 10 which allege certain inadequacies with the Applicant's

emergency plans, portions of paragraphs 13,14,15 and 18 which allege,

stating various reasons, that the Applicant is not financially qualified to

operate Fermi, Unit 2, portions of paragraphs 23, 24, 26, 27, 29 and 30 which

raise various deficiencies in the environmental analysis of the Applicant and

Staff (although the EIS referenced relates to the construction of Fermi, Unit 2,

arguably these aspects relate to the Staff's anslysis to be set forth in the EIS

for the operatica of Fermi, Unit 2) raise issues of inquiry properly within the

scope of the subject matter of the ir atant application. The Staff is of the imme-

diate opinion, however, that the balance of the aspects set forth in the petition,

aside from lacking the necessary particularity, appear to be concerned with
6/

matters that are beyond the scope of this licensing action.

The Staff recoginzes that pursuant to 10 CFR S 2.714(a)(3), CEE may supplement

its petition until 15 days before the special prehearing conference called in this

-6/ See, for example, paragraph 11 which is a challenge to a Commission
regulation prohibited by 10 CFR S 2.758. See also paragraph 17 con-
cerning the construction costs of nuclear reprocessing plants.
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proceeding and urges that CEE should do so at the earliest possible date. If

CEE can cure the deficiencies ir. its present showing of interest (identification

ano addresses of CEE members living hear 'he Fermi, Unit 2 facility as well as

statements of authorization from the members of CEF that David Hiller is to

represent them in this proceeding) by appropriate amendment of its petition,

the Staff would then be prepared to commence negotiations aimed at reaching

an agreement on those issues that should be admitted as matters of controversy

in this proceeding either on the basis of the aspects identified to date or supple-

ment statement of contentions as contemplated by the Statement of Consideration

accompanying the amendments to 10 CFR Part 2. 43 F.R.17798 (April 26,1978) .

CONCLUSION

x the foregoing reasons, the Staff believes that the petition in its presentr

form fails to satisfy the pertinent requir ements of 10 CFR S 2.714 and should

be denied. However, the Staff would have no objection it CEE were provided

an opportunity to amend its petition to attempt to cure the defects in its state-

ment of interest and address any other matters noted above.

Respectfully submitted,

N,cy'fW-/
W

' t eng/ f. McGd(rren47Zfs i
j

Counsel for NRC Staff

Datet si Bethesda, Maryland
this 30th day of OctAct, 1978
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UNITED STATES OF AMERICA -

NUCLEAR REGULATORY COMMISSION

BEFORE TIIE ATOMIC SAFETY AND LICENSING BOARD

In the Matter of )
)

Detroit Edison Company ) Docket No. 50-341
,

'

) -

(".nrico Fermi Atomic Power Plant, )
Unit 2) )

NOTICE OF APPEARANCE

i

Notice is hereby given that the undersigned attorney herewith enters an
appearance in the captioned matter. In accordance with S 2.713,10 CFR
Part 2, the following information is provided:

Name - Stuart A. Treby

Address - U. S. Nuclear Regulatory Commission
Office of the Executive Legal Lirector
Washington , D . C . 20555

Telephone Number - Area Code 301 - 492-7881

Admission - Supre.ne Court of the United States
Court of Appeals for the State of
New York

Name of Party - NRC Staff
U. S. Nuclear Regulatory Commission
Washington, D . C. 20555

'

,',
-

Y,hb ''; '/ b;|t,
Stuart A. Treby /

Assistant Chief Hearing Counsel
for NRC Staff

Da . Bethesda, Maryland
this 36th day of October,1978
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UNITED STATES OF AMERICA -

NUCLEAR REGULATORY COMMISSION

BEFORE TI!E ATOMIC SAFETY AND LICENSING BOARD

In the Matter of )
}

Detroit Edison Company ) Docket No. 50-341
)

(Enrico Fermi Atomic Power Plant, )
Unit 2) )

NOTICE OF APPEARANCE

Notice is hereby given that the undersigned attorney herewith enters'an
appearance in the cautioned matter. In accordance with S 2.713(a),10 CFR
Part 2, the following information is provided: -

Name - Henry J. McGurren

Address - U.S. Nuclear Regulatory Commission
Office of the Executive Legal Director
Washington, D . C. 20555

Telephone Number - Area Code 301 - 492-7836

Admission - Supreme Court of the State of
Illinois

Name of Party - NRC Staff
U.S. Nuclear Regulatory Commission
Washington, D. C . 20555

s.uc ?-
II/nry J/fhic'6urren
CounseIfor NRC Staff

Dated at Bethesda, Maryland
this 30th day of October,1978
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UNITED STATES OF AMERICA
NUCLEAR REGULATORY COMMISSION

BEFORE THE ATOMIC SAFETY AND LICENSING BOARD

In the Matter of )
)

Detroit Edison Company ) Docket No. 50-341
)

(Enrico Fermi Atomic Power Plant, )
Unit 2) ) -

CERTIFICATE OF SERVICE

I hereby certify that copies of "NRC STAFF'S ANSWER TO PETITI0f1 FOR
LEAVE TO INTERVENE FILED BY MARTHA DRAKE"; "NRC STAFF RESPONSE TO
PETITION FOR LEAVE TO IllTERVENE FILED BY CITIZENS FOR EMPLOYMENT AND
ENERGY" and " NOTICES OF APPEARANCE" for Stuart A. Treby and Henry J.
McGurren in the above-captioned proceeding have been served on the
following oy deposit in the United States mail, first class, or, as
indicated by an asterisk, through deposit in the fluclear Regulatory
Commission's internal mail system, this 30th day of October,1978:

Charles Bechhoefer, Esq. , Chairman * Mrs . Marth G . Drake
Atomic Safety and Licensing Board 230 Fairview

Panel Petoskey, Michigan 49770
U.S. Nuclear Regulatory Commission
Washington , D. C . 20555 Mr. David Hiller

University of Michigan Law School
Dr. David R. Schink Hutchins IIall
Department of Oceanogarphy Ann Arbor, Michigan 48109
Texas A & M University
College Station, Texas 77840 Atomic Safety and Licensing

Board Panel *
Mr. Frederick J. Shon* U.S. Nuclear Regulatory Commission
Atomic Safety and Licensing Board Washington, D. C. 20555

Panel
U.S. Nuclear Regulatory Commission Atomic Safety and Licensing
Washington, D . C. 20555 Appeal Panel (5)*

U.S. Nuclear Regulatory Commission
Washington , D . C . 20555



.

.

.

-2-

Eugene B . Thomas , Jr . , Esq. Docketing and Service Section (3)*
LeBoeuf, Lam, Leiby & MacRae Office of the Secretary
1757 N Street, N. W. U.S. Nuclear Regulatory Commission
Washington, D . C . 20036 Washington, D. C. 20555

Peter A . Marquardt, Esq.
The Detroit Edison Company
2000 Second Avenue
Detroit, Michigan 48226

.

A-w. /

-ffSV Q ) 1%m
llenry J.shJcGurrh ,

Counsel for NRC Staff

.
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