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OHIO APPLICANTS' COMMENTS ON THE OHIO STATUTE REQUIRING
CERTIFICATION OF EXCLUSIVE SERVICE TERRITORIES
FOR ELECTRIC LIGHT COMPANIES

On March 28, 1978, the Ohio Legislature passed Amended House
Bill No. 577, a law "to certify exclusive territory to electric
light companies."” On April 11, 1978, Governor James A. Rhodes ap-
proved the recently enacted legislation, and, on July 12, 1978,
the new law became effective. Following a request by the Ohio Ap-
plicants that the Appeal Board in tne above-captioned proceeding
take judicial notice of this statute, the Appeal Board issued its
October 20, 1978 Order, directing the Ohio Applicants to submit
their views on the relevance of the statute to the issues raised

on this appeal.
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We have divided our response into three sections. The ini-
tial section briefly highlights the more significant provisions
of the new Ohio law and explains the relaticnship of those pro-
visions to preexisting restrictions imposed by Ohio on municipal
entities desircus of providing electric service. Second, we have
undertaken to describe briefly the relevance of the recent legis-
lation to three spe~nific issues raised on this appeal: (1) al-
leged retail territorial agreements; (2) the Buckeye Froject; and
(3) the scope of appropriate relief. The final section of our
response discusses the significance of the new law in terms of the
Applicants' position that application of the antitrust laws to t'.e |
electric utility industry in Ohio must necessarily recognize the
very limited nature of all forms of competition among electric
power entities in the geographic area under scrutiny due to natural
economic and technological forces, must further recognize the exis-
tence of regulatory restraints on industry activities at both the
state and federal levels, and then, in the competitive market struc-
ture so defined, must proceed on the basis of a careful reconcilia-
tion of the competing policy considerations underlying the direct
regulation already in place and the indirect regulation contem-

plated by antitrust enforcement.

I. Nature of Statute

Amended House Bill No. 577 sets forth a procedure for the
Public Utilities Commission of Ohio ("PUCO") to certify exclusive

service territories for electric light companies. The operative

provision of the statute, section 4933,.82(B), provides as follows:




[Elach electric supplier shall file with the
Public Utilities Commission a map or maps show-
ing all of its existing distribution lines and

the proposed boundaries of its certified terri-
tory. The Commission shall prepare * * * a map
of uniform scale to show, accurately and clearly,
the boundaries of the certified territory of
each electric supplier as proposed by such elec-
tric supplier, or as established under division
(A) of this section * * * .1/

Subject to certain limitations, the legislation goes on to

provide that "each electric supplier shall have the exclusive right
to furnis™ electric service to all electric load centers lccated
presently or in the future within its certified territorv, and
shall not furnish, make available, render, or extend its electric
service for use in electric load centers located 'thin the certi-
fied territory of another electric supplier" (section 4933.83(A)).
An essential element of the exclusive service areas established by
the statute is the obligation that all "[e]lectric suppliers shall
furnish adequate facilities to meet the reasonable needs of the
consumers and inhabitants in the certified territories that they
are authorized and required to serve * * *" (gection 4933.83(B)).

Any proposed zssignment or transfer of the rights and authority

1/
The referenced "division (A)" provides in relevant part (section
4933.82(A)):

{(Tlhe boundaries of the certified territory of
each electric supplier shall be considered set
as a line or lines substanti»'"y equidistant be-
tween its existing distritution lines and the
nearest existing distribution lines of any other
electric supplier in every direction, so that
there is thereby certified to each electric
supplier such land area as is located nearer to
one of its existing distribution lines than to
the nearest existing distribution lines of any
other electric supplier.
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granted by this provision must be approved by the PUCO (section
4933.85).3/

Amended House Bill No. 577 also specifies the proceduras that
are to be used for implementing Ohio's program of certified ex-
clusive service areas (see sections 4933.82(B)-(F)). The PJCO al-
ready has drafted proposed rules for implementing these pro tedur :s
(see Letter from C.E. Glasco to James D. Wilson (September 7, 1978),
attached hereto as Appendix A), and a preliminary meeting between
electric light companies and the PUCO staff has been held. Fur-
thcr meetings are planned.l/

Excluded from some of the procedural regquirements of the new

B
law are municipal electric systems (see section 4933.81(A)).~7

2/

= In addition, the statute provides a mechanism through which elec-
tric light companies can reallocate certified territories among
themselves so as to better rationalize the provision of electric
service to Ohio consumers (see section 4933.83(E)).

3/ Particular concern has been raised over the precise manner the
Ohio Applicants can lawfully participate in the development of the
certified territories in view of the antitrust license conditions
drafted by the Licensing Board below. The PUCO staff has suggested
that the electric light companies meet privately for the purpose
of drawing boundary lines. While the Ohio Applicants are not
reluctant to provide maps depicting their distribution facilities,
different antitrust concerns may come into play with respect to
placement of the boundary lines. The lawyer representing the Ohio
cooperatives has taken the position before the PUCO that under the
doctrine of Parker v. Brown, 317 U.S. 341 (1943), there is no
obstacle to active participation by the Ohio Applicants in any
boundary line drawing exercise (see Letter from Robert P. Mone to
C.E. Glasco (October 3, 1978), attached hereto as Appendix B).
While the Ohio Applicants might agree with that legal analysis, in
view of the backhanded treatment afforded the Parker doctrine by
the Licensing Board below, there is an obvious reluctance on the
part of the Ohio Applicants to proceed without some guidance from
this Appe: 1 Board.

4/

~ fThe exclusion is not, however, absolute since municipal systems
are afforded an opportunity under the statute to contest maps filed
with the PUCO by electric light companies (section 4933.82(C)).




Nevertheless, maps depicting the certified exclusive territories
of electric light companies are to:

show the service areas of municipally owned

electric systems * * *  The service area of

each municipally owned electric system shall

include all of the incorporated area of said

system and that territory within a line sub-

stantially equidistant between its existing

distribution lines and the nearest existing

distribution line of any electric supplier in

every direction. [Section 4933.82(B)]
Moreover, "([t]lhe existence of a municipally owned electric system
service area shall not in any respect restrict or limit the bound-
aries of the certified territory established for electric suppliers”
(id.).

The effect of excluding municipally owned electric systems
from the operation of Amended House Bill No. 577 is merely to main-
tain those limitations on municipal electric plants already speci-
fied in the Ohio Constitution and the Ohio Revised Code. As we
previously have noted (see App. Opening Br. at 51-52, 197-98, 240;
App. Reply Br, at 34-35), chief among these limitations are the
restrictions of article XVIII, sections 4 and 6 of the Ohio Consti-
tution. Those provisions authorize operation of a municipal
utility where the "products or service of which is or is to be
supplied to the municipality or its inhabitants * * * (section 4).
Where such a municipal utility exists, it "may also sell and
deliver to others * * * the surplus product of any [nontransporta-
tion] utility in an amount not exceeding * * * fifty percent of

the total service or product supplied by such utility within the

municipality * * *" (section 6).



Taken together these limitations evidence an Ohio policy
recognizing the existence of municipal electric systems, where
the purpose of such systems is to serve municipal inhabitants,
while at the same time severely restricting the ability of such
systems to serve customers outside the corporace limits of the
municipality.é/ The new Ohio statute neither alters this policy
nor expands or restricts the previously adopted 'imitations on
municipal utilities. Indeed, Amended House Bill No. 577 complements
the Ohio constitutional restrictions on muricipal utilities by
adopting a rational system for similarly precluding the deleterious
impacts of competition in this industry that arise when the service
areas of contiguous utilities are not clearly delineated.

In this regard, Amended House Bill No. 577 repeals section
4905.261 of the Ohio Revised Code, which was the preexisting
statutory provision relating to competition between electric
light companies. As we previously have explained (App. Opening
Br., at 55, 192-93, 206-07, 237; App. Reply Br. at 32-33 n.31),
section 4905.261, the so-called "90-day disconnect provision”,
established de facto exclusive service areas in Ohio by precluding
customers from switching electric service except after a 90-day
disconnect period. +he new statute formalizes the policy long
recognized as the motivating force behind section 4905.261 by
establishing de jure territories to be served exclusively by a

single electric light company.

. The "surplus product" limitation specified in article XVIII, sec-
tion 6 clearly precludes full or partial requirements wholesale cus-
tomers (as are all of the Ohio municipal systems locaced in the CCCT)
from ever lawfully serving any customers outcide the corporate limits
(see App. Opening Br., at 197-98).
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II. Relevance of Statute to Specific Factual
Issues Raised on this Appeal

(a) Alleged territorial agreements. One of the findings

made by the Licensing Board below in its Initial Decision is that
certain of the Applicant companies entered into territorial agree-
ments dividing among themselves various retail markets.g/ In
their exceptions, Applicants have heretofore noted the paucity of
evidence supporting this erroneous finding (App. Opening Br. at
182-83, 190-92, 234-36 & n.263; App. Reply Br. at 65). In addition,
Applicants have argued that, in a market where economic and statu-
tory restrictions severely limit the opportunities for, or desir-
ability of, competition, it must be determined whether retail ter-
ritorial agreements of the kind alleged here (even on the assumption
that such agreements existed) substantially lessen any cocgnizable
form of competiton (e.g., App. Opening Br. at 41 n.43). The evi-
dence of record cited by the Applicants demonstrates that such re-
tail territorial agreements in the electric utility industry, even
if they could be shown to exist, would have no adverse competitive
effect, and, therefore, could not in anv event be faulted as in-
consistent with the antitrust laws.

Enactment by the Ohio Legislature of Amended House Bill No.
577 forcefully confirms this assessment of the alleged territorial

agreements, The new law unambiguously makes clear the view of

/ Regardless of whether one views the evidence offered in this
proceeding as sufficient to prove the existence of territorial
agreements, there can be little doubt that this evidence relates
at most solely to retail marketing activities. Each and every map
introduced into evidence shows only the distribution facilities of
various companies. In no instance are bulk power facilities that
might be used to provide wholesale service depicted. Nor do any
of the memoranda relating to the mapes evidence any discussion
with respect to wholesale service.
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the Ohio Legislature that retail competition among electric light

companies is neither necessary nor desirable in the provision of
electric service to Chio consumers. It certainly would be anoma-
lous for a federal agency (like the NRC) to hold that the exis-
tence of alleged retail territorial agreements ten or more years

ago is reason for now faulting these Applicants under the antitrust

very same Applicants for the purpose of drawing maps that would
establish certified exclusive service areas in all of Ohio.

Amended House Bill No. 577 should once and for all dispose of
the misguided attempts by DOJ, the NRC Staff, and the City of
Cleveland to resurrect allegations of territorial division as a
basis for imposing nuclear-related license conditions.

(b) The Buckeye Project. A further claim made throughout

laws, while the state PUCO is currently enlisting the aid of these
this proceeding is the charge that participation by Ohio Ediscn

and Toledo Edison in the Buckeye Project is inconsistent with the
antitrust laws. The basis for this charge is a definition in the |
Buckeye Project agreements (S-188, %1.1, p. 3; S-190, %1, p. 2), in- ‘
corporating by reference the 90-day disconnect requirement of sec-
tion 4905.261. This charge always has been especially perplexing ‘
to the Applicants since the 90-day disconnect requirement was only
ingserted into the agreements after they had been submitted, care-

fully reviewed and awarded written advance clearance from Mr.

Donald Turner, then Assistant Attorney General, Antitrust Division,
under DOJ's business review procedures (A-248).

Nevertheless, repeal of section 4905.261, and replacement by

Amended House Bill No. 577, should resolve any remaining antitrust



concerns in this area. By its terms the Buckeye Project agreements

incorporated by reference section 4905.261. Since that statute has
been repealed, the reference to the section is now meaningless,

and the restriction set forth in the section no longer governs the
conduct of Ohio Edison and Toledo Edison under the Buckeye Project
agreements. Thus, there no longer exists any basis (misguided or
otherwise) for attacking the lawfulness of the Buckeye Project

under the antitrust laws.

(¢) Appropriate Relief. A final specific area where Amended
House Bill No. 577 bears directly on this Board's consideration of ‘
the instant apr~-al is the area of appropriate relief. Our posi-
tion on the scope and nature of relief already has been fully set |
forth (App. Opening Br. at 283-97; App. Reply Br. at 15-24:; App. ‘
Supp. Br. at 45). Clearly any relief ordered by the Appeal Board
should not have the effect of regquiring any of the Applicants to
take action (or to refrain from taking action) in a manner incon-
sistent with the directives of another regulatory agency. The
relief fashioned by the Licensing Board below already has caused
some ambiguity in this area.

Thus, License Condition la, which prohibits conditioning the
sale or exchange of electric energy or the grant or sale of bulk
power services upon the condition that any other entity enter
into any agreement or understanding cestricting the use or aliena-
tion of such energy or services to any custcomer or territories,
could be read as precluding the types of activities the State of
Ohio (and its PUCO) are now proposing to require frem the Ohio

Applicants. Obviously, a direct conflict between Ohio's regula-



tory requirements and those imposed by the NRC must be avoided.

No less important, however, is the avoidance of the potential

for conflict and the uncertainties introduced when the Ohio Appli-
cants cannot determine for themselves whether certain conduct is
inconsistent with the antitrust license conditions that might be
imposed by the NRC.

The Appeal Board certainly should not be insensitive to such
concerns in reviewing the loosely worded antitrust conditions
formulated by the Licensing Board. The recent enactment of
Amended House Bill No. 577 underscores the infirmity of the deci-
sion below to devise sweeping relief which is inattentive to the
established nexus requirements announced by the Commission. Anti-
trust enforcement, even if found in some respect to be necessary
(but see App. Opening Br. at 129-33; App. Reply Br. at 17-24;

App. Supp. Br. at 37-38) is not a talisman permitting the imposi-
tion of license conditions such as License Condition la which go
well beyond the scope of this agency's nuclear expertise and in-
trude impermissibly into areas reserved for other federal and
state regulatory agencies.

III. Relevance of Statute to Legal Issues
Raised on this Appeal

A final point with respect to the relevance of Amended House
Bill No. 577 is its relation to what we believe to be a primary
task of this Appeal Board in the instant proceeding: that is,
the adaptation of antitrust principles adopted on the basis of

market analyses in settings significantly different from the



o 11 -

market settings presented by the electric utility industry in
Ohic and Pennsylvania to the market realities that exist in the
instant proceeding. Our earlier briefs have discussed in a
variety of ways the need for a tailoring of broad antitrust
principles to accommodate the competitive framework in this
industry that has already been molded by natural forces and
existing requlatory restraints., In addition, we have explained
at length the manner in which such an analytical approach should
be undertaken on the facts of this case and the results that
must be reached.

Without limiting the scope of those prior arguments, we be-
lieve, at a minimum, that this Appeal Board must recognize and
respond to the policy issues raised by the very limited nature
of competition among electric utilities in Ohio and Pennsylvania
and by the very real dangers associated with unfettered competi-
tion in such a market setting. 1In addition, we believe that this
Appeal Becard must reconcile the divergent approaches to regula-
tion mandated by state and federal legislation on the one hand,
and by the antitrust laws on the other hand. Where the policies
underlying these different modes of regulation conflict -~ as we
previously have noted that they do -- this Appeal Board must make
an explicit and reasoned assessment of how such a reconciliation
is to be made.

Amended House Bill No. 577 obviously must be a part of this

harmonization process. In a very narrow and parochial sense, the

statute is simply another piece of the "situation" -- in this case

additional legislation at the state level -- which must be
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assessed before determining whether there exists a "situation"
inconsistent with the antitrust laws. If viewed only in this
manner, however, the true importance of Amended House Bill No.
577 most likely will be lost. This is because Amended House Bill
No. 577, in concrete and unambiguous terms, makes very clear
Ohio's legislative policy against competition among the electric
utilities in the state.

Although implemented in wvarious ways throughout the years,
this policy against competition has been a constant signal to all
Ohio utilities. Not surprisingly, it has played an important
role in shaping industry practices that have emerged in this
market setting defined by natural forces and regulatory super-
vision. The Licensing Board below chose to ignore such realities,
electing instead to fault the Ohio Applicants on abstract anti-
trust principles having little meaning in the context presented
by the evidence of record. We have urged in our briefs here that
this Appeal Board correct the errors committed below by giving
full recognition in its antitrust analysis to the essential nature
of the electric utility industry in Ohio and Pennsylvania and the
established economic realities which compel states like Ohio to
adopt policies such as reflected in Amended House Bill No. 577.
This harmonization process is essential to a proper resolution
of issues presented in this proceeding.

Enactment of Amended House Bill No. 577 underscores the
validity of the approach to this case that Applicants have urged
on this Commission from the outset. 1In the face of current state

legislation establishing certified exclusive service areas it
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makes little practical sense, and serves no economic purpose,

to fault conduct or fashion license conditions for the sole aim
of promoting competition in a market setting where competition
has long been recognized by governmental authorities as contrary
to the public interest. This is not to say that the Applicants
are free to act as they please in this industry -- far from it,
But, it does mean that if the Applicants' conduct, as evidenced
by their policies with respect to nuclear access (see A-44), is
sufficient to satisfy the primary thrust of section 105(c) of

the Atomic Energy Act in making available to all entities nuclear
power on reascnable and nondiscriminatory terms, then this Com-

mission's antitrust responsibilities are fully satisfied.

IV. Conclusion

For all these reasons, the Ohic Applicants believe that enact-
ment of Amended House Bill No. 577 reinforces the positions pre-
viously urged upon this Appeal Board by the Applicants, and re-
quires reversal of the Initial Decision rendered by the Licensing

Board below.

Respectfully submitted,

SHAW, PITTMAN, POTTS & TROWBRIDGE

Robert E. Zahler

Counsel for Applicants
Of Counsel:

SQUIRE, SANDERS & DEMPSEY

FULLER, HENRY, HODGE & SNYDER
WINTHROP, STIMSON, PUTNAM & ROBERTS
REED SMITH SHAW & McCLAY

Dated: November 3, 1978
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September 7, 1978

James D. Wilson, Chief |
Rates & Valuation Eng. |
Chio Eéiscn Co. |
76 S. Main Street |
Akron, Ohio 44308 i

Dear Mr. Wilson:

Enclosed is a draft copy of groposed rules for implementing
Souse Bill No. 577, past by the 112th General Assembly in the |
1977-1978 regular session, declaring electric light companies
and including electric companies organized as non-profit cor-
porations to file boundary line maps within one year from the
effective date of July 12, 1978.

This draft will serve as a btasis for discussion at an
informal meeting to be held at the State QOffice Tower LODDY
Fearing Room, 30 East Broad Street, Columbus, Ohio. The meeting
will start at 9.00 a.m., September 21, 1978. Please senc a
representative to this meeting if you care to participate in the
finalizing of this procedure.

AN

{4; # L. C‘-J/
lasco, Chief
Electric Section
Compliance Division

-
-

CEG:im 6-11
Enclaosure
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3OUNDAAY #A2 PRCCIDUAS FOR ELECTRIC SUP?L{}RS AS DEFINED IN

ezetinY 923,31 (A), XIVISED COOF, I i,

Topograghical maps of boundary line drawings, scale one inch

equals 2,000 feect, shall Se used exclusively in all filings.

Distribution line maps showing geographical location of

distribution facilities as they existed on Januacy 1, 1377, were

under construction on that date, or for which contracts had Deen

signed, must De submitted to the Commission as supporting mat-

arial for boundary maps. Maps showing distribution line loca=
rions will be acceptable with any legible scale. Distridution

naps of lines not pertinent O soundary determination need not te

supplied.

Three copies of each boundary map submitted for approval

lecter. One

snall be filed with three copies of :he transmittal

sopy will dDe stamped agptovod, sr not apgroved, and it shall

include guestions which have arisen. This copy will Se returned

t2 the company or sorporation.

On ot before July 12, 13979 each electric supplier (defined
in Section 4933.31(A), Revised Code) shall file with the Public
Gtilities Commissicn a map Or maps showing eyt i1s existing

distribution lines (defined in Section 4933.31 (C)) and a map or

o ® e
£
-

maps showing the sroposed doundaries Of 115 certi

&
(defined in Section §933.381(2) ).

Matural boundaries such as expcessways, railroad Lracks,
rcads, rivers, creeks, wooded aresas, political suddivisions, 2tc.

snould be used for 2rea BSoundaries ~here sossible and practical.

When a boundary map involves more tnan One adjoining area,
alphabetical letter designations witn arrows shall clearly indi-

sate the exact 2eint af meet wi:h 23ch adjacent service LerTitlory,



L

Signed congurcences shall be indicated on the agsropriate

svagle) #n the ==ag iavalvsd snd ~¥211 ke fa 0T Fybealinly

oy
"
“
.
P
=
.

=

following fowm; This service arna houndazy i3 congus

the undersigned electric light company = cerporation:

Cate

The following ragulations are applicadle wita respect to

each of iaid areas:

Municipal Corporations which retail electric service, but
which purchase electricity at wholesale from an alectric
light company or non=-municipal acn-profit corporation, shall

2e indicated as such on the map.

flectric suppliers which border municipal corporations which
retail electric service shall indicate such Jouncarias an
the map. [f such electric suppliers do not sell wnolesale

to such municipal corperaticns :this shall 2e so inédicated ou

the nap. -

In those areas where the distributicon lines are so inter-
spersed that coniinuous soundaries or contiguous service tervie
:3ries do not resul:t {rom direct soplication of the provisions of
then continuous Socundaries

Section 4933.31 ec. seg., Revised Code,

shall be established so that they provide contiguous service
rerritories to the sxtant zossible and practical. Electric load
centers (defined in Sectzion 4933.31(Z), Revised Code) within the

certified territory of one alectric supplier wnich are served Dby

another elactric supplier shall de zreated in accorZance witid
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Section 4923.831 et. seq., 3evisad Code.

Such alectric lsed cuntizs vhall Le called "Svified wELlO™
sers®. Sach electric supplier which has within its certified

territory overlap customers served by another electric supplier

shall show each such overlap customer on its boundacy map. £Zach

electric supplier serving overlap customers shall show each such

overlap custcmer on its soundarcy map.
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Attenction: (. E. Glasco, - Chief oo, SoAETS '..‘;‘.,"5"'?:‘.- ok
Electric Section e EE T T T

Compliamce Division Promulgaricn of Rule 48011 12
T‘&\:.'Am'-'\ . o g E-‘:ﬂ.;‘.dr'-, Haog Frecadads
Dear Yr. Glasco: Cor Eleti e Seyphers as dehned
In S 235,51 (A), Rev ised Ce.

AT the Informal zeetizg zald on Sepcember 21, 1978 ac the Stata Qffice Tower
with raespect oo the draft of proposed rulas relatizs to "Soundary Map Procadure
for Zlectric Supoliers as Jafised in Seccisen 4933.81(A), Revised Code", you
fndicacad chac intarascted persons wers welcome =2 submis written comments o you
ragardizg tha proposed rules. We are submissizg she following commentcs on bahals
of Ohio Rural Zlectric Cooperatives, Inc. whose sembers csusist of the Twazcy
eight tural 2lectric companies operacing in the Staca of Ohio, all of whica
coustiztute elactTic suppliers as defimed in Seccion 4933.81(a), Revised Cade.

Iz the iateresc of brevicy, we will nct rapearz all the csmments which wve
2ade orally at the 2foremencicned 2eectizg, Lut we reaffirm our raquest shac
you taks such commencs iats comsideracisn.  Azong cur zctments wara the followiag:

1. Ia the secocund paragraph, firs. Pag2, Degizniag in the third line, zhe
phrase "or for which comtraccs had Heen signed"” appears. We beliava
this should be clarified to make clsar chac it is only "existiz
distribution lines" as defized iz Saeccion 4333.81(C) and (D) whizn
are oo De considerad in prepariag Jcundary zaps. The Commission's
Tulas zust be in comformicy wizh the statucory definicions. Iz is a
faeT that «Lere an 2laceric suppliar was under ccntTact t2 sarve a
sustcmer om January L, 1977, chat customer is s be includaed ino the
suppliar's zapped azrsa. Parhaps this zac=ar could he clarified by
delacing che above quotad shrasa ans iacludizg a separaca santanca
S0 cover situactions whers: a contTac: 12 serve i custozer axigtad

- - - -

en Jaguary 1, 1877,

RECEIVED
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GEORGEZ. GREEK, KING. MCMAHON & MCCONNAUGHEY

Page 2

Public T

ciliries Commissicn of Qhio
Occsber 3,

1978

2. Ac the end of the fifch paragraph om the first page, we suggest cthac che
fallowing phrase be added at the 2ad of the santence: "and consisteaac
with the purposas and provisioms of Secticn 4933.81 chrough 4933.50,
Revised Code." We think this medificaticm will make clear that while
it is certainly the legislacive iateac that e.ectTic suppliars attempt
to agree upon the mcst practical locatiom of boundary lines, taking
isto account physical circumscacces, o electric supplier can be
compelled to accept a boundary lize which is closer ©o its exisctizg

igeribucion lines, as dafized, them o thesa of ancther elaitric
supplier (axcept iz the case ¢f the area occuppied by cusicmers under
centract en January 1, 1977.)

3e Iz the firstc paragraph at the top of the sacond page, we chink th
shrase "electric light company=-corperaticn’” appearing iz the “ourth
line should se "ealactric supplier” siace this is the corTect sTtatuctory
tera.

s, The second paragTarz o the sacend page refars to municipal corporations
"which purchase alectwicicy ac wholesale frcom an electric light company
or nom-municizal =cm-profic corgorzzicn.” It is a stactuctory
raqui-ement that the sarvice aresas of all sunicipal corperations which
provi e retail elscecric service ara to be indicated on the douzdary
z2ps egardless of the source of alactricicy used by such zuaizipal
cor- . acions. The purpose of the above quoted language appears to
ceed clarificaciom. >

. At tue hearing,the represencatives of scme electric suppliers indicactad

a coucern that any discussions bectwaez alacctric suppliers with raspect

to the. preparatcion of boundary zaps =igac comstiiuta a problem becausa

of zhe possibla applicacion of Fedaral antitrust laws or tle cocuditioms
contain in licenses issued by che Nuclear Regulatory Commissiosu.

wa understand that because of this covncermsome of the Chio elactTic suppliars
ara aser=iag that it would e unlawful for them to eater inco any discussicmos wic
sther iscerfacinsg alectric suppliers iz order to izplement Amended House 311l 577.
Aoy suppliar scanding om this position is in affact saying it is unwilliag oo
sarTv ocus zhe lagislative mandacs t©3 present 2aps o the PUCO iamdicaciag boundary
lines Zacamined ia accordance with the raquirsmencs of the Am. 2.3. 377. This is
secessarily sc decause it is izpossibla o sucmii zaps showing boundary lines
wizhout cosmumicating with adjoizing elsc:zric suppliers to decarmize che locatic
of their raspective distribution lines and customers existing as of Januazy 1L,
1977. So ome suppliar can determine cthe boundary lines of 1iis service araa
withous haviag this informatiom from the adjoining suppliers. The statucs
coute=platas that the PUCO not Se burjened with the task of drawing cthe lines

except iz :hcse instances where there i3 3 disagraezent Decveen the elaciTic
suppliars as c2 the proper locatiom of a doundary lize. Ther: is certaialy 2o

——
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pcssible way to carrsy out the statutory scheme of placiag the primary bSuzdex
for the decarmization of boundary lines iz the fic-st iastance upen the elaccer
suppliars aZfected unless the electric suppliars are themselves williag co
cocperate. Conseq:ectly, we thiank it is a2 zattar of grave inportance for the
successful izmplemectacioun of Am. H.3. 577 iz a prompet, efficieat and «concmical
zaaner with a aisizum of burden on the Cozmission and its staff, chac all
elecscric suppliers be willing to fully cooperate iz tha prepazatzice of the
inicial bSoundary maps.

Qur research indicatass that more thez forsy states have scme type of
legislaticn iavolving the allocation of sarvice areas among electric suppliers
It i3 also common kaowledge that many other utilicies are subject to
lizizations on their service area under a wide variecy of scace and federal
statucas. e are unaware of a single instaazce where any (ffort of ugilici
tO cooperita among themselves to ‘mplement ind carzy ocut the provisiocmns of
such legislacion has been found to be a viclation of the ancitrustc laws or
any Yuclaar Regulacory Co—=ission licazse :sadicion.

Thae reason is apparacn

It is a settlad principle of Tederal law that no conduct of a privace
iadividual waich is carried out o implemezt a stata statucta regulaciang competitiosn
can comstictuce a violation of the antitrTust laws even if such conduct would
be a viclaction of the antitrust laws if it were noC being carried ocut fo'
the purposs of implementing a state statuce. Parker V. 3rowm, 317 T.S. 341.

This principles was recently affizmed by the U.5. Supreme Court in 3acas v. Scate
3ar of Arizona, 97 S.CT. 2691. There are ar=ercus decisions of the court
followiag the Parker V. 3rown principle. See 2.3., Gas Lizhc Comvanv of Columbu
v. Georgia Pover Comsany, 313 F. Supp. 860 (M.D. Sa.); Allscate -asuranca
Company v. Laniegr, 361 F.24 870 (C.A. 4ch Cis

“e have raviawed many licensing condictions contained ia permits issvad by
the Yucleaar Regulatory Commission and we tave Iound 20 provisions which
purporss =0 prohibit a uycilicy from cooperaciag wich ocher uctilicties in
izplamencizg scacte Carvicorial lagislatiom. lMoreover, since :tle whola purpese
of such :*ndi"cns is %o apply the pria c¢;-cs of the Tedaral an:i:::s: laws
to the licensing of auclear gemerating stacicms, it would be illogical zand
inconsistent to conceive of a NRC license condizion that was latanded to be
applied in 2 zanner confliccing wich a well astablished priacipla of cthe Tederal
aacitruast laws.
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Accordingly, we strscagly urge the Commissior 3 include iz the proposed
rules a provision subsctastially as follows:

"Elecstric suppliers shall cooperace with ome avocher in providizg all
{nformation necessary to prepara bousdary maps ia conformicy wizl the
requirements of Seczisms 4333.81 to 4933.90, Revised Cede, and to
facilizaca preparatioa of such maps iz a prempet, efficient and eccncmical
manner and to minimize poatantial disputes concerming boundary z=ags

submizsad =3 the Comrissicn by electric suppliars.”

Ia our opiaicm such a provisicm would zot resul: In 3 violation of any
Tedaral ancitrusc laws or any Nuclear Regulatory Commissica liceasing condiziocms.
17 the Commissicmn has any doubs with respect ©o this maccar, wa would appreciace
az copporzumicy to zeet wiszh the Commissiom stall to discuss the mactar furcher

and subzicz additiomal informaticm i3 suppert of our pesiticm.

Very truly yours,
IA
: / v. ! !
, faas A ) / / <Hur
/ - 4 : -
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