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By petition to the Appeal Board dated September 22, 1978 and supplemented

by Memorandun dated October 6,1978, Intervenor San Luis Obispo Mothers

for Peace ("SLOMFP") seeks an appeal of Licensing Board Orders dated

May 14,1978 and September 5,1978 relative to qualification of security

experts. The NRC staff opposes the instant petition of Intervenor SL0ftFP

as an inappropriate and unwarranted interlocutory appeal . Simply put,

by the instant motion,SLOMFP is requesting this Appeal Board to substitute

its judgment on a factual matter for that of the Licensing Board. For

the Appeal Board to so inject itsel f into this matter at this time would

be contrary to established precedent.

.

I. Background

This Appeal Board is already aware of the context of the present dispute.

It had occasion in June 1977 to detail the extent to which and conditions

under which a security plan for a nuclear facility should be made available
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to counsel and expert witness (es) of parties, other than, of course,

Applicant and Staff. Pacific Gas and Electric Co. (Diablo Canyon Nuclear

Power Plant, Units 1 and 2), ALAB-410, 5 NRC 1398 (1977). The conditions

are, in relevant part, as follows:

1. The plan's " relevancy" must be demonstrated by the party

requesting access to the plan (footnotes o:nitted)...

only those portions of a plan which an intervenor can

demonstrate are relevant to its contentions should be

released to it. 5 NRC at 1404.

2. Any release should be subject to a protective order. Id.d

3. A security plan need not be revealed to a witness who

lacks relevant expertise in evaluating it. Access to the

plan or portion thereof should be given only to witnesses

who have been shown to possess the technical competence

necessary to evaluate portions of the plan which they

may be shown. Id.

Intervenor SLOMFP has sought unsuccessfully for some time to have one

of its profferred experts qualified by the Licensing Board for the purposes

of discovery relative to Applicant's security plan. While the instant

appeal is styled as seeking clarification of the requirenents set forth

by the Appeal Board in Pacific Gas and Electric Co., supra, and

qualification of all previously profferred " experts", the pleadings

L
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indicate that Intervenor is really only concerned with appealing from

the Licensing Board Order of September 5,1978, denying qualification

of Mr. David D. Comey as an expert. It is to this issue that the

Staff shall address its response.
.

II. Intervenor's Appeal is Inappropriate For
Appeal Board Review at This Time

The Intervenor is seeking a review by the Appeal Board of whether,

as a factual matter, Mr. David Comey is qualified as an expert for

purposes of reviewing the Applicant's security plan--presumably limited

to those portions shown to be relevant to Intervenor's contention. In

as much as the Licensing Board has considered and ruled on this very

question, Intervenor's petition to the Appeal Board is an impermissible

interlocutory appeal of an evidentiary matter. Appeals of such eviden-

tiary rulings have been consistently viewed as interlocutory and premature

for purposes of Appeal Board review. Public Service Of Indiana,

(tiarble Hill, Units 1 and 2), ALAB-339, 4 flPsC 20 (1976); ~ Pacific Gas

and Electric Co. (Diablo Canyon, Units 1 and 2), ALAB-213, 7 AEC 999

(1974); Gulf States Utilities Co. (River Bend, Units 1 and 2), ALAB-329,

3 NRC 607 (1976); Toledo Edison Co. (Davis-Bessa Nuclear Power Station)
.

ALAB-300, 2 f4RC 752 (1975).

Although Commission practice bars interlocutory appeals as of right,

Davis-Besse, supra at 758 and 10 CFR 12.730(f), a party may request
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that that Appeal Board exercise its discretionary power to direct

certification pursuant to 10 CFR 52.718(i). Public Service Co. of

New Haapshire (Seabrook Units 1 and 2), ALAB-271,1 NRC 478, 482-483

(1975). In order to warrant certification, however, truly exceptional

circumstances must exist. Pittsburg-Des Moines Steel Co. (ALAB-441)

6 NRC 725, 726 (1977); Seabrook, supra, at 483; Public Service Co. of

New Hampshire (Seabrook Units 1 and 2), ALAB-295, 2 NRC 668, 670

(1975). A petitioner must convince the Appeal Board that, at the very

least, a prompt decision is now needed to prevent detriment to the

public interest or to avoid unnecessary delay or expense. Davis-Besse,

supra, at 759.

In the instant case, no exceptional circumstances have been set forth

by SLOMFP. Rather, SLOMFP has contented itself with bare assertions

that the normal appellate process will not provide adequate relief

(Supplemental Memorandum at 5-6), the public interest will suffer

(Supplemenf.al flemorandum at 7, et seq.), and that delay in ultimate

operation may occur (Supplemental Memorandum at 17). It then reargues

at length the question on the merits as to !!r. Comey's qualifications.

As an initial matter, this approach misconceives the nature of a reques t

for certification. The denial or grant of directed certification is

and of itself involves no decision on the merits, flarble Hill, 4 NRC

at 23, n. 9. Rather, as a threshold matter, the petitioner mus+, address,
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at a minimum, the above-noted test for the grant of directed certification

set forth in Seabrook, supra,1 NRC at 483.0 The Intervenors have

failed to carry their burden in meeting this test.

SLOMFP claims that the public interest will suffer if it is denied the

use of a qualified expert for discovery purpo ses. In this vein, SLOMFP

simply states its belief that it can make a contribution to the Board's

scrutiny of the security plan. SLOMFP fails, however, to show why the

failure t have an expert qualified will harm the public interest. Nor

have they shown why--should they ultimately prevail on appeal of an

initial decision--the matter cannot be adequately addressed on remand.

As the Davis-Besse Appeal Board stated:

In the last analysis, the potential for an appellate
reversal is always present whenever a licensing board (or
any other trial body) decides sigr.ificant procedural questions
adversely to one of the parties' claims. The Commission
must be presumed to have been aware of that fact when it
chose to proscribe interlocutory appeals (10 CFR 2.730(f)).
That proscription thus may be taken as an at least implicit
Commission judgment that, all factors considered, there is
warrant to assume the risks which attend a deferral to the
time of initial decision of the appellate review of pro-
cedural rulings made during the course of trial. Since a
like practice obtains in the federal judicial system, that
judgement can scarcely be deemed irrational.
(3 NRC at 100).

E It is noted that the Seabrook Board declined to decide whether
something mere must be shown in addition to the noted test. See
fn.12, p. 483.
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Much the same can oe said for the prospect of unusual delay or expense.

The portion of the Davis-Besse, decision quoted above makas it clear

that there is simply nothing truly exceptional about the possibility

that an Atomic Safety and Licensing Board decision will be reversed so

as to require further proceedings. See also, Commonwealth Edison Co.

(Zion Units 1 and 2) ALAB-ll6, 6 AEC 258, 259 (1973). In Zion, the

Appeal Board noted that this possibility is one which all litigants -

be they in federal courts or NRC proceedings - assume. 6 AEC at 259.

Nor has SLOMFP pointed out any overriding issue of law or policy which

would justify the grant of certification at this time. The Licensing

Board simply applied the legal standard set forth by this Appeal Board

in ALAB-410. As with other discovery issues, such sui generis factual

determinations are not appropriate for reexamination by the Appeal Board.

See Zion, supra, at 259; Davis-Besse (ALAB-314) 1 NRC at 99.

Since the Intervenor has no right of appeal of this matter at this time

and since it has not met the tests for requesting the Appeal Board to

exercise its discretionary power to direct certification, its petition

should be denied.

III. Intervenor Has Failed to Meet the
Conditions of ALAB-410

Inasmuch as this Intervenor appears to be relying on this Appe5}3 Board's

decision in Pacific Electric and Gas, supra, ALAB-410, in seeking reversal
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of the Licensing Board's Order of September 5,1978, it is worth noting

that SLOMFP continues to fail to meet the very condicions set forta in

ALAB-410.

All the parties and the Licensing Board had ALAB-410 before tFem at the

time SLOMFP attempted to qualify Mr. David Comey as its expert security

witness. It was the Staff and Applicant's view, as expressed in their

respective pleadings, that Intervenor had failed to meet the conditions

of ALAB-410. By its Order of September 5,1978, the Licensing Board

agreed. While now seeking to inject the Appeal Board into this factual

matter by having it substitute itself for the Licensing Board, the

Intervenor has not offered a scintilla of additional reasons or arguments

which, factually, might cause a different result.

Based upon the pleadings now before it, the Staff still believes, as it

fully discussed in its Response to Intervenor's Petition to Establish

_ Qualifications of David Comey as Security Expert for Discovery, dated

August 14, 1978, that SLOMFP has failed to demonstrate the expertness

of Mr. David Comey and has failed to demonstrate the required connection

between the security plan and SLOMFP's contention.
.

IV. Concl usion

Based upon the papers already filed in this matter by Intervenor,

Applicant and now by the NRC staff, and for the reasons set forth and
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discussed above, Intervenor's petition for directed certification should

be denied by this Appeal Board.

Respectfully submitted,

I'

2 %
.k.ti|I?d((($'!fi['$,G

MarclR'. Staenberg /Counsel for flRC Staff

Dated at Bethesda, Maryland
this 26th day of October,1978.
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