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UNITED STATES OF AMERICA
NUCLEAR REGULATORY COMMISSION

In the Matter of )
)

The Cincinnati Gas & Electric ) Docker No. 50-358
Company, et al. )

)
(William H. Zimmer Nuclear )
Power Station) )

MOTION TO REQUIRE RESPONSE TO INTEPROGATORIES

Applicants, The Cincinnati Gas & Electric Company,
-

et al., hereby move the Atomic Safety and Licensing Board to

order that the attached Applicants' Fourth Set of Inter-

rogatories to the Miami Valley Power Project be answered.

These interrogatories relate to whether the Miami Valley

Power Project (" Project") still has standing to be a party

to this proceeding in that it appears that a new intervenor

group may have adopted the Project's name.

In its petition for leave to intervene, the Project

characterized itself as composed of customers of one of the

Applicants, Dayton Power and Light, and centered in the

Dayton area.-1/ At the Special Prehearing Conference, the

Chairman of the Board asked the representative of the Project

to provide information relating to its membership to the

Applicants. However, it was not until the Project re-

sponded to Interrogatory 1 of Applicants' second set of
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-1/ Petition for Public Hearing Concerning the Granting
of License for Operation of the Zimmer Nuclear Plant. ..

dated October 23, 1975. See also the transcript of the
Special Prahearing Conference of January 23, 1976 at 52.

_2_/ Prehearing Conference transcript at 92-3.

7905296/76 d



-2-
.

interrogatories that any information regarding this subject
3/

--

was provided. This response indicated that most of the

present membership had addtesses in the Cincinnati area
/4

and that the two previously identified members, Mr. Schumacher

and Mr. Johnson were no longer members.

In Gulf States Utilities Company (River Bend Station,

Units 1 and 2), ALAB-444, 6 NRC 760, 795-8, (1977), the

Atomic Safety and Licensing Appeal Board rejected an attempt

by one intervenor to substitute itself for an existing party

even though that new intervenor was willing to take the case

as it found it. The Appeal Board observed:

Also pertinent is the observation of
the District of Columbia Circuit in
the course of its affirmance of a
Commission order which had denied a
late intervention petition:

We do not find in statute or case law
any ground for accepting the premise
that proceedings before administrative
agencies are to be constituted as en-
durance contests modeled after relay
races in which the baton or proceeding
is passed on successively from one
legally exhausted contestant to a newly
arriving legal stranger. Easton Utilities
Commission v. AEC, 424 F.2d 847, 852 (1970).

Moreover, in Carolina Power and Light Company (Shearon

Harris Nuclear Power Plant, Units 1-4), ALAB-526, 9 NRC ,

slip op. at 3-4 (February 13, 1979), the Appeal Board recently
stated the fact that an organization was newly formed would
not justify late intervention:
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3/ While the Board had ruled that this interrogatory need--

not be answered, the Project had responded prior to
receiving that ruling.

_ _ _ _________.._

_4 / The single Dayton area address given was the post office
box of the Project.
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If newly acquired standing (or orga-
ni=ational existence) were sufficient
of itself to justify permitting belated
intervention, the necessary consequence
would be that the parties to the pro-
ceeding would never be determined with
certainty until the final curtain fell.
Assuredly, no adjudicatory process could
be conducted in an orderly and expeditious
manner if subjected to such.a handicap. y

To allow the Applicants to move for dismissal of the

Project, if warranted, the Applicants will require information

only in the possession of the Project. In view of the

Board's rulings on the Applicants' Motion to Dismiss which

seemingly limited discovery to the admitted contentions, we

are asking the Board to order the Project to respond to what
6/

we view as a legitimate area of discovery.-

For these reasons, we would move the Board to order the

Project to respond to the attached interrogatories.

Respectfully submitted,
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Mark J. terhahn
Counsel for the Applicants

March 8, 1979

5/ Cf. Hunt v. Washington State Apple Advertising Commission,
432,U.S. 333, (1977).

-6/ The responses were received from the Project by counsel fo:.
the Applicants in P--hington on March 5, 1979. The inter-
rogatories had been filed en December 19, 1978, and the
delay is attributable to the Project. There are only five
interrogatories and all answers should be readily available
to the Project. Thus, no delay should result.
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