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POWERTECH (USA), INC’S REPLY TO PROPOSED REPLY FINDINGS 

OF FACT AND CONCLUSIONS OF LAW FOR REMAINING 
CONTENTION 1A 

Pursuant to 10 CFR § 2.1209 and the Atomic Safety and Licensing Board’s (hereinafter 

the “Board”) Order dated September 6, 2019, the licensee Powertech (USA) Inc. 

(Powertech) hereby submits these Proposed Reply Findings of Fact and Conclusions of Law in 

the above captioned proceeding.  At its outset, this proceeding involved seven (7) admitted 

contentions related to potential concerns associated with Powertech’s United States Nuclear 

Regulatory Commission (NRC)-licensed Dewey-Burdock in situ leach uranium recovery (ISR) 

project in the State of South Dakota (hereinafter the “Dewey-Burdock ISR Project”).  By issuing 

Powertech’s NRC license, NRC Staff made the affirmative finding that its issuance complied 

with its AEA statutory mission of adequately protecting public health and safety.  Now, as of the 

date of this pleading, this proceeding involves one remaining contention (Contention 1A) 

pertaining to satisfaction of the National Environmental Policy Act’s (NEPA) requirements for 

an environmental review of historic and cultural resources.  These proposed reply findings of 

fact and conclusions of law support NRC Staff’s issuance of Powertech’s NRC license and its 
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accompanying record of decision (ROD) under 10 CFR Parts 40 and 51 and other applicable 

regulations, criteria, and guidance, as well as construction and operation of the Dewey-Burdock 

ISR project. 

II. BACKGROUND AND PROCEDURAL HISTORY  

 Powertech already has submitted a detailed discussion regarding the background and 

procedural history associated with the entirety of this proceeding in its past filings, including but 

not limited to, the instant proceeding associated with the final disposition of Contention 1A.  

NRC Staff also has submitted such a detailed discussion.  Therefore, Powertech hereby 

incorporates both its own and NRC Staff’s discussion of events leading to this pleading by 

reference herein as true to the best of its knowledge. 

III. REPLY TO CONCLUSIONS OF LAW 

1.1. Powertech hereby incorporates its October 4, 2019, conclusions of law by reference 

herein; 

1.2. Powertech hereby incorporates NRC Staff’s October 4, 2019, conclusions of law by 

reference herein; 

1.3. The Commission’s recent CLI-19-7 decision changes the standard required for 

satisfaction of NEPA and Contention 1A to a “reasonable” effort by NRC Staff to obtain the 

otherwise unavailable Tribe-specific historic and cultural resource information and not strict 

compliance with 40 CFR € 1502.22(a).  Any attempts by the Oglala Sioux Tribe (hereinafter the 

“Tribe”) to construe the Board’s legal mandate from the Commission on this matter is legally 

erroneous; 
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1.4. As a general matter, the United States Court of Appeals for the District of Columbia 

Circuit’s (DC Circuit) opinion in 20181 does not have the benefit of being able to draw legal 

conclusions based upon efforts to develop the March, 2018 approach, its agreed-upon 

parameters, and the actions taken by all parties up to and including information and argument 

offered at the August, 2019 evidentiary hearing.  Thus, the legal applicability of the DC Circuit’s 

opinion to the current legal inquiry should be strictly limited to actions that took place prior to 

the issuance of LBP-15-16 and not to subsequent events taking place after its issuance.2  Indeed, 

even the DC Circuit concluded that did not have jurisdiction over the substance of Contention 

1A’a status, as the Commission’s order was not final.  See generally id. 

1.5. The Tribe references to the Strata decision from the DC Circuit are misguided for several 

reasons.  First and foremost, the admitted contentions in the Strata case did not involved historic 

and cultural resources; but rather, they involved groundwater and associated impact analyses, as 

well as a Board imposed condition on borehole plugging.  The DC Circuit found that 

supplementation of the final supplemental environmental impact statement (FSEIS) in that case 

would be a useless endeavor and the same can be said here as there is no new or previously 

unavailable information that is material to historic and cultural resources.  See NRDC v. NRC, 

879 F.3d 1202, 1210 (D.C. Cir. 2018).  Further, as testified to by NRC Staff, even new 

information would not have changed their impact analysis finding in the FSEIS of SMALL TO 

LARGE impacts.  The appropriate legal inquiry here is whether NRC Staff engaged in a 

 
1 See generally Oglala Sioux Tribe v. U.S. Nuclear Regulatory Commission and United States of America, 
No. 17-1059, 896 F.3d 520 (D.C. Cir. 2018). 
2 Even though the oral argument record associated with the DC Circuit proceeding may include references 
to events taking place after LBP-15-16’s issuance, federal case law prohibits arguing facts that are not in 
the evidentiary record on appeal.  See SEC v. Chenery Corp., 318 U.S. 80 (1943). 
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“reasonable” attempt to obtain said information per the Commission in CLI-19-7.  Thus, the 

Strata case is not directly applicable to the instant case. 

Additionally, as stated in Powertech’s response to the Tribe’s 2018 summary 

disposition pleading:  

“[f]urther, the information described in the literature review report and field observations 
report developed by NRC Staff’s contractor did not provide a basis for the NRC Staff to 
alter its evaluation regarding the potential impacts to cultural resources from the Dewey-
Burdock project or its conclusion that such impacts would range from “SMALL to 
LARGE.” This is because the information in these reports is not materially different from 
the information already assessed by the NRC Staff in the FSEIS, and because the reports 
do not provide any additional information about the presence of sites of historic, cultural, 
and religious significance to the Lakota Sioux Tribes at the Dewey-Burdock project site, 
or additional information about the significance of known tribal sites to the Lakota Sioux 
Tribes”; 

 
See Powertech Response to Tribe Summary Disposition Motion at  8 (September 21, 2018). 

1.6. Tribe October 4, 2019 Pleading (Pages 28): The Tribe once again misstates the 

legal conclusions associated with how NRC Staff may comply with the Board’s LBP-15-16 and 

subsequent directives for satisfaction of Contention 1A.  The Board previously has stated 

that it cannot direct NRC Staff to employ a given course of action to comply with its NEPA 

requirements.  NRC Staff has not stated that its March, 2018 approach was the only possible 

approach to compliance.  It merely selected this approach and moved forward with attempting its 

implementation when its parameters were agreed to by all parties.  As noted by the Board in LBP 

18-05, the Board established procedures for the resolution of Contention 1A:   

“The NRC Staff has two avenues available to it to conclude expeditiously the litigation of 
the issues in this case.  The two alternative avenues are: (1) the NRC Staff can resume the 
implementation of its March 2018 Approach, with appropriate adjustments to the dates in 
the original timetable; or (2) the parties can prepare for a prompt evidentiary hearing, 
where testimony and evidence will be taken on the questions raised by the motions for 
summary disposition filed August 17, 2018.  Initially, the Staff selected resume the 
implementation of the March 2018 Approach, where the Board noted “the only aspect of 
the Approach that is open for discussion is the site survey methodology. That is, any 
tribal negotiating position or proposal should only encompass the specific scientific 
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method that would fit into the two-week periods set out in the March 2018 Approach for 
visiting the physical site.”  

 
LBP-18-05 slip op. at 46. 

This statement is affirmative evidence that the scope of satisfaction of Contention 1A was 

expressly narrowed by the Board to these two (2) potential solutions.   

In addition, many FSEISs for new ISR projects, such as the document prepared for the 

Strata Energy Inc. Ross project cited to by the Board, have been completed with Native 

American Tribe-specific information, whether it be from Native American Tribes not interested 

in a given project or participating but not electing to provide site-specific historic and cultural 

resource information.  To conclude that, at this stage of this proceeding, that NRC Staff has not 

satisfied the NEPA “hard look” requirement vis a vis the Tribe would essentially implement a 

hard-and-fast requirement that an agency must obtain historic and cultural resource information 

from a given Native American Tribe in similar circumstances, thereby negating the explicit legal 

requirements imposed by the Commission in CLI-19-7 of a “reasonable” effort” and would 

render the guiding principles of 40 CFR € 1502.22(a) of “unavailable” information utterly 

useless; 

1.7. Tribe October 4, 2019 Pleading (Pages 29):  Even if NRC Staff was permitted to 

seek a waiver or exemption from federal procurement requirements for a given contract, the 

Tribe’s statements on this are legally erroneous.  First, an attempt to seek a waiver or exemption 

from these requirements is not mandatory and the agency is not required to do so by law.  

Second, the Tribe is an adverse litigant in this proceeding and retaining it as a direct or indirect 

contractor for NRC Staff for purposes of compliance potentially raises conflict of interest issues, 

which were easily avoided in the instant case using Mr. Spangler’s company and his services.  

Mr. Spangler and his company were free to use the Tribe’s members or personnel if and when it 
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saw fit, but the Tribe’s reticence to cooperate in implementing the March, 2018 approach within 

its agreed-upon parameters prevented this.  Third, NRC Staff has adequately demonstrated that 

its contractor serving under an existing contract with the agency is more than qualified to 

develop site-specific tasks and methodologies necessary to implement the March, 2018 

approach; 

1.8. Tribe October 4, 2019 Pleading (Pages 34 & 36):  As frequently addressed by NRC 

Staff, a hearing record is adequate to support an amendment to an environmental review under 

NEPA.  Well-understood case law also states that the re-opening of an existing EIS-level 

document or supplementation of same requires that there be new or previously unavailable 

information that would materially affect NRC Staff’s prior analysis and conclusions. Not every 

change requires a supplemental EIS; only those changes that cause effects that are significantly 

different from those already studied. The new circumstance must reveal a seriously different 

picture of the environmental impact of the proposed project. Hydro Resources, Inc., CLI-01-4, 

53 NRC 31, 52 (2001); Hydro Resources, Inc., CLI-04-39, 60 NRC 657, 659 (2004); Hydro Res., 

Inc., LBP-04-23, 60 NRC 441, 448 (2004), review declined, CLI-04-39, 60 NRC 657 

(2004).   

A supplemental EIS is needed where new information “raises new concerns of sufficient 

gravity such that another, formal in-depth look at the environmental consequences of the 

proposed action is necessary.” Private Fuel Storage, L.L.C. (Independent Spent Fuel Storage 

Installation), CLI-06-3, 63 NRC 19, 28 (2006) (quoting Wisconsin v. Weinberger, 745 F.2d 412, 

418 (7th Cir. 1984); Marsh v. Oregon Natural Res. Council, 490 U.S. 360, 374 (1989).  Indeed, 

in CLI-18-08, the Commission states in support of the premise that a hearing record may 

adequate support for and refine the contents of an environmental review and decision: 
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“We long have held that initial decisions of the presiding officer on NEPA issues, and our 
own decisions, augment and ‘become part of the environmental ‘record of decision.’  Our 
hearings provide in-depth scrutiny of the contested aspects of the Staff’s environmental 
review. Evidence presented as part of the hearing record therefore often may refine, 
amplify, or correct a point made in the Staff’s environmental review document. For an 
adjudicatory decision on the Staff’s NEPA document to note available, amplifying 
information that aids in comprehending the Staff’s review and conclusions—including 
the sufficiency of, or any deficiency in, those conclusions—enhances public disclosure 
and the NRC’s decisionmaking. As we discuss below, the Board’s determination that the 
EA did not provide sufficient information was cured by analysis of additional information 
provided by the Staff via testimony throughout the hearing. None of the additional 
analysis of information from the hearing record that the Board referenced in its decision 
changed the Staff’s overall conclusions on the potential impacts of the Crow Butte 
uranium recovery operations during the renewed license term.” 

 
Crow Butte Resources, Inc., CLI-18-08, slip op. at 40 (November 29, 2018). 
 
This statement directly contradicts any claim by the Tribe that further FSEIS supplementation 

through typical notice-and-comment proceedings are unnecessary. 

1.9. Tribe October 4, 2019 Pleading (Pages 42-46):  The Tribe repeatedly references the 

need for supplementation of the DSEIS for public comment with the findings to date.  As stated 

in Sections 1.5 & 1.8 above, Tribe-specific information was unavailable at the time of the draft 

supplemental environmental impact statement’s (SEIS) publication for public comment and it is 

unavailable now.  The only item that has changed is that NRC Staff has affirmatively and 

adequately demonstrated, as a matter of law under 40 CFR € 1502.22(a), that the information is 

unavailable and obtaining it would have been cost-prohibitive.  Further, under the 

aforementioned Commission precedent, which controls this Board, there is no new, previously 

unavailable information as that information, by definition, is unavailable.  Further, NRC Staff 

testified that it would have recirculated the document for comment had the Tribe provided the 

requested information under the March, 2018 approach, despite the fact that it also stated that the 

information would not have changed its NEPA findings of potential impacts on the matter of 
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SMALL TO LARGE.  See August, 2019 Transcript at Page 1800-1802; see also Section 1.5 

supra. 

IV. REPLY TO FINDINGS OF FACT 

2.1. Powertech hereby incorporates its October 4, 2019, findings of fact by reference herein; 

2.2. Powertech hereby incorporates NRC Staff’s October 4, 2019, findings of fact by 

reference herein; 

2.3. Tribe October 4, 2019 Pleading (Page 2: Paragraph 2):  The Tribe asserts that 

financial support for an effort to obtain Tribal cultural and historic resource information was 

lessened “in part due to pressure by Powertech to unreasonably limit the expenditures required to 

hire qualified persons to create and implement that cultural resources surveys.”  This statement 

of fact is clearly erroneous for a number of reasons.  First, Powertech did agree to fund the 

March 2018 Approach to the tune of approximately $792,300 of agency fees and other costs.  

Second, as noted at the August, 2019 evidentiary hearing and attested to by NRC Staff in 

response to a direct question from the Board, Powertech has cooperated in all aspects of NRC 

Staff’s efforts on this matter.  Third, Powertech was not at all involved in the discussions 

between NRC Staff and the Tribe that resulted in the Tribe’s suggested amendments to 

implementation of the March 2018 approach that would have taken the proposed budget from 

$792,300 to over $2,000,000.  As noted in LBP 18-05, by the Oglala Sioux Tribe’s estimation, 

the “full budget to carry out the required survey” would exceed $2,000,000. The cost estimate for 

the proposal did not include (i.e., would be in addition to) the costs directly billable to Powertech 

for the NRC Staff’s time and contractor support.  See August, 2019 Transcript at 1901.  This cost 

estimate of $2,000,000 is significantly more than the Makoche Wowapi proposal of $818,000, 

which was deemed by the Board to be “patently unreasonable”; 
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2.4. Tribe October 4, 2019 Pleading (Page 3: Paragraph 2):  The Tribe claims that the 

failure to obtain Tribal historic and cultural resource information is “directly related to its failure 

to engage a qualified Tribal Liaison and decision to employ a series of contract archeologists that 

lacked the necessary interdisciplinary training and cultural experience to carry out a competent 

cultural resources survey that is meaningful to the Lakota people, Tribes, and the Tribal 

members.”  It is important to note that the Tribe’s argument on engaging a “qualified contractor” 

should not apply to the Tribal Liaison as that person is an agency employee and not a contractor.  

But, NRC Staff did commit the resources to the usage of a Tribal Liaison and, regardless of how 

often that person was utilized, the person and the associated resource expenditures were made 

available under the March, 2018 approach.  Further, Dr. Spangler’s credentials as described in 

his expert testimony and solicited by the Board at the August, 2019 evidentiary hearing 

demonstrate that he is more than qualified to be a contract representative of NRC Staff for 

implementation of the March, 2018 approach.  See e.g., NRC Staff Initial Statement of Position 

at 25 (May 17, 2019); see also generally August, 2019 Transcripts at 1765-1793, 1892-1893 & 

NRC-Ex-178; 

2.5. Tribe October 4, 2019 Pleading (Page 3: Paragraph 3):  The Tribe’s statement that 

Powertech has provided no evidence to support issuance of its license without NEPA compliance 

is a gross misrepresentation of existing facts.  Powertech has supported its license and NRC 

Staff’s “reasonable” efforts to comply with the Board’s directives as set forth in LBP-15-16 and 

LBP-17-18.  Further, pursuant to a remand from the DC Circuit, the Commission in CLI-17-9 

implemented a sixty (60) day notice requirement prior to any further site construction and 

development activities as an additional safeguard.  As stated above, Powertech has not, in any 

way, engaged in any efforts or withheld any requested resources to impede NRC Staff’s efforts; 
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2.6.    Tribe October 4, 2019 Pleading (Page 5: Paragraph 1):  The Tribe’s statement that 

“[i]n its most recent Motion for Summary Disposition, NRC Staff conceded that ‘the 

environmental record of decision in this matter does not include any new information’” is 

completely out of context.  There is no new information because the Tribe failed to stay within 

the parameters of the March, 2018 approach as attested to by NRC Staff.   

In addition, the DC Circuit’s decision did not have the benefit of the additional work 

done by NRC Staff leading to the March, 2018 approach and subsequent efforts towards its 

implementation.  It also did not accept jurisdiction over the substance of Contention 1A as the 

order of the Commission on appeal was not deemed “final;”;      

2.7. Tribe October 4, 2019 Pleading (Page 11: Paragraph 1):  The Tribe’s statement that 

discussion over a proposed methodology only reached Section 7 does not represent that the 

discussion terminated because of the Tribe’s unreasonable actions.  This is supported by NRC 

Staff’s May 17, 2019 Initial Statement of Position at Pages 39 and 40 where its states:  

“However, during negotiation meetings in February 2019, and again during Board  
and parties teleconference in March 2019, the Tribe stated that the methodology  
for the site survey should be developed without regard to the parameters of the March 
2018 Approach, and that the other elements of the approach- i.e. timeframe, cost, 
duration, and scope-should be renegotiated after the site survey methodology was 
finalized.”   
 

This action by the Tribe, as recounted by NRC Staff, is in direct conflict with the Board’s 

statement from LBP-15-16 quoted in Section 1.5 supra.; 

2.8. Tribe October 4, 2019 Pleading (Page 13: Paragraph 1):   The Tribe states that:  

“[i]n that April 6, 2018 teleconference, counsel for the Tribe specifically stated  
that the costs necessary to compensate for staff time to carry out the project would need 
to be established and provided to secure services of persons qualified to design and 
implement cultural resource survey methodologies, separate from the proposed 
honorarium provided to the on-site survey and oral interview participants.”  
 

Exhibit OST-047 (April 6, 2018 conference call transcript) (ML18100A912) at 1394, lines 2-7.”  
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However, Exhibit OST-047 (April 6, 2018 conference call transcript)(ML18100A912) at 1394, 

lines 2-7, discusses the difference between “out-of-pocket costs,” discussed earlier in the 

transcript to include travel, a per-diem for meals and lodging, which Powertech agreed to 

reimburse, and the “honorarium,” which Powertech also agreed to reimburse.  The Tribe notes 

that the honorarium “is designed to towards staff time”.  Further, in LBP 18-05, it states: 

“[d]uring an April 6, 2018 teleconference, the Oglala Sioux Tribe explained to the Board that its 

concerns about involvement in selecting the contractor would not bar its participation, and the 

‘Tribe is comfortable’ with the March 2018 Approach timeline. Powertech clarified that it was 

not refusing to pay reimbursements and honoraria, but that it needed assurances there was a 

“light at the end of the tunnel.”   By the end of the teleconference, the Intervenor parties had 

generally agreed to follow the March 2018 Approach, provided that Powertech would reimburse 

out-of-pocket costs. At the conference, Powertech’s counsel was unable to say whether the 

company would make such payments, but on April 11, 2018, Powertech confirmed that it “would 

like the NRC Staff to urgently proceed with the approach and timeline” and that it would pay 

each participating Lakota Sioux Tribe for lodging and per diem, mileage, and an honorarium. 

Thus, all the parties accepted the March 2018 Approach as reasonable, and the NRC Staff began 

to move forward with its implementation, in accordance with the parties’ expressions of support 

for the March 2018 Approach and its included timeline.”; 

2.9.   Tribe October 4, 2019 Pleading (Pages 16-19):  The Tribe states that costs still needed 

to be established for compensation purposes for identified staff time.  As noted above in 2.8, 

these costs were established and agreed-upon in the March 2018 Approach, which provided a 

detailed scope of what was to be the substance of its implementation. In addition, seven (7) other 
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Native American Tribes who conducted site surveys accepted honorariums and reimbursements 

similar to that offered to and accepted by the Tribe; 

2.10.   Tribe October 4, 2019 Pleading (Pages 16-19):  The Tribe also fails to account for the 

fact that the Board clearly states that the implementation of the March, 2018 approach carried 

with it an agreed-upon requirement that surveys using a developed methodology were to take 

place within two (2) two week periods and that limited negotiations did take place per the 

Board’s directive in Section 1.6 supra above to implement the March, 2018 approach.  As noted 

by the Board in LBP 18-05, “the only aspect of the Approach that is open for discussion is the 

site survey methodology. That is, any tribal negotiating position or proposal should only 

encompass the specific scientific method that would fit into the two-week periods set out in the 

March 2018 Approach for visiting the physical site.”  This was deemed workable by the Tribe’s 

own witness.  See August, 2019 Transcript at 2004.  

2.11. Tribe October 4, 2019 Pleading (Page 20): The Tribe asserts that Mr. Spangler stated 

that Dr. Nickens’ document as presented to the Tribe in an attempt to implement the March, 

2018 approach was not competent.  Mr. Spangler testified that the document had some flaws that 

were later remedied, but as did Mr. Spangler, Mr. Nickens afforded the Tribe with the 

opportunity to develop the methodology using input from the Tribe.  The issue here is that the 

Tribe tried to greatly expand the scope of the March, 2018 approach using the development of a 

methodology as a tool to accomplish this task.  By the Oglala Sioux Tribe’s estimation, the “full 

budget to carry out the required survey” would exceed $2,000,000. The cost estimate for the 

proposal did not include (i.e., would be in addition to) the costs directly billable to Powertech for 

the NRC Staff’s time and contractor support; 
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2.12.   Tribe October 4, 2019 Pleading (Pages 23-24): The Tribe claims that Mr. Spangler 

was instructed to develop a methodology based on a limited view of a so-called scientific method 

and limited experience.  To the best of Powertech’s knowledge, Mr. Spangler was attempting to 

blend scientific approaches with Tribe-specific knowledge and nothing more.  Further, it is 

Powertech’s view that Mr. Spangler’s aforementioned qualifications make him a more than 

adequate contractor for purposes of implementation of the March, 2018 approach, including but 

not limited to the development of a reasonable methodology using scientific approaches from 

available literature developed by highly experienced professionals in the field and provided 

opportunity for the Tribe’s input; 

2.13.  Tribe October 4, 2019 Pleading (Pages 25): The Tribe does not account for the 

fact that Mr. Spangler considered numerous approaches from a group of scientific literature and 

not just the LeBeau approach and offered them for the Tribe’s comment; 

2.14.   Tribe October 4, 2019 Pleading (Pages 46): The Tribe claims that NRC Staff and 

Powertech simply chose not to pay a qualified contractor.  This is patently false as (a) Powertech 

agreed to the March, 2018 approach, including cost estimates, and (b) Mr. Spangler is a qualified 

representative of a qualified contractor.  NRC Staff also testified that it would not use a 

contractor that was not properly qualified to perform the needed tasks under the March, 2018 

approach’s umbrella.  See NRC-Ex-202; 

2.15. Tribe October 4, 2019 Pleading (Pages 48-50):  The Tribe claims that Powertech has 

not disclosed evidence of actual costs and that no cost information was provided.  This is 

incorrect.  In ML18019B268, Pages 7 and 8, Powertech noted the money spent on the licensing 

process to date and the amount spent has increased since the date of this filing.  The Tribe 

references a figure of approximately $20,000, but this is also incorrect and significantly less than 
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the additional costs incurred by Powertech from incremental NRC billings, not to mention other 

costs, as a result of Contention 1A.  A budget to resolve Contention 1A was prepared to support 

the March 2018 Approach and it included a detailed breakdown of the cost components for the 

$792,300 estimate, including honorariums for each Tribe.  The honorariums were not to be 

lumped as a “basket” for the Tribe to do as they saw fit with them.  In June of 2018, the Tribe 

attempted to significantly expand the scope of the agreed-upon March 2018 Approach.  As noted 

in LBP 18-05, by the Oglala Sioux Tribe’s estimation, the “full budget to carry out the required 

survey” would exceed $2,000,000. The cost estimate for the proposal did not include (i.e., would 

be in addition to) the costs directly billable to Powertech for the NRC Staff’s time and contractor 

support.  This cost estimate of $2,000,000 is significantly more than the Makoche Wowapi 

proposal of $818,000, which was deemed by the Board to be “patently unreasonable” Further, 

Dr. Morgan testified that the Tribe’s discussion document, from June of 2018, did not provide a 

basis to make a reasonable cost estimate, but Dr. Morgan did opine that qualified persons might 

be able to carry out the work for between $800,000 and $1,000,000.  Though this is less than the 

$2,000,000 estimation by the Tribe noted above, if the Makoche Wowapi proposal of $818,000 

was deemed by the Board to be “patently unreasonable”, this cost estimation by Dr. Morgan also 

appears to be “patently unreasonable”. The Tribe’s proposed alterations to the March 2018 

Approach to the tune of over $2,000,000, after agreeing to the March 2018 Approach, are a 

primary example of the unreasonable conduct of the Tribe throughout this entire proceeding. 

2.16. Tribe October 4, 2019 Pleading (Pages 58):  The Tribe claims that: "NRC Staff 

conveniently ignores that in this case, there was some survey work done at the site without the 

involvement of the Oglala Sioux Tribe. Paradoxically, NRC Staff attempts to rely on this past 

work as a basis to uphold its position that it has conducted the necessary cultural resource 
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surveys. NRC Staff Initial Statement of Position at 63."  This allegation is directly contradicted 

by NRC Staff’s exhibit cited here demonstrating that it was not ignored.  See Ex. NRC-196, 

Summary of Tribal Cultural Heritage Resources Data Acquired in June 2018 at the Dewey-

Burdock In Situ Uranium Recovery Project – Fall River and Custer Counties, South Dakota, at 

8–9 (July 2018) (ML18211A560).   
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V. CONCLUSION 

 For the reasons set forth above, Powertech respectfully requests that the Licensing 

Board determine that NRC Staff has satisfied its burden under NEPA for historic and cultural 

resources as proffered by CI and the Tribe in Contention 1A, close the administrative record, and 

terminate this proceeding. 

 

       Respectfully submitted, 
 

/Signed (electronically) by/ Christopher S. 
Pugsley 
____________________________________ 
Anthony J. Thompson, Esq. 
Christopher S. Pugsley, Esq. 

Dated:  October 11, 2019    Thompson & Pugsley, PLLC 
1225 19th Street, NW 
Suite 300 
Washington, DC 20036 
COUNSEL TO POWERTECH (USA), INC. 
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