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Raymond Shadis October 8, 2019
New England Coalition on Nuclear Pollution
Post Office Box 76
Edgecomb, ME 04556
207-380-5994
shadis@prexar.com


By E-mail: Rulemaking.Comments@nrc.gov
Secretary,
Attention: Rulemakings and Adjudications Staff
U.S. Nuclear Regulatory Commission,
Washington, DC 20555–0001


10 CFR § 2.802 Petition for Rulemaking
Amending Decommissioning Regulations, 10 CFR §50.82, etc.


This is a petition for rulemaking under 10 CFR § 2.802. The content of this petition is arranged
in conformance with:


10 CFR § 2.802 (c): Content of Petition. (1) Each petition for rulemaking filed under this
section must clearly and concisely:


10 CFR § 2.802 (i) Specify the name of the petitioner, a telephone number, a mailing address,
and an e-mail address (if available) that the NRC may use to communicate with the petitioner


10 CFR § 2.802 (ii) If the petitioner is an organization, provide additional identifying
information (as applicable) including the petitioner's organizational or corporate status, the
petitioner's State of incorporation, the petitioner's registered agent, and the name and
authority of the individual who signed the petition on behalf of the organizational or corporate
petitioner.


The petitioner is New England Coalition on Nuclear Pollution (NEC), incorporated in the State


of Vermont since 1971. This petition is submitted and signed on behalf of NEC by Raymond


Shadis, NEC Trustee and Vice President for Legal Initiatives. This petition is so signed under


authority delegated by the NEC Board of Trustees. NRC has granted NEC intervenor status in


licensing actions at Seabrook, Vermont Yankee, and Yankee Rowe Nuclear Power Plants.


Mr. Shadis and NEC may be contacted at Post Office Box 76, Edgecomb, Maine 04556,


shadis@prexar.com, 207-380-5994. NEC should be directly provided service of any forthcoming
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communications, addressed as follows: Mr. Clay Turnbull, New England Coalition, Post Office


Box 545, Brattleboro, Vermont 05302, necnp@necnp.org,, clay@necnp.org, 802-259-0336


10 CFR § 2.802 (c) (iii) - Present the specific problems or issues that the petitioner believes
should be addressed through rulemaking, including any specific circumstances in which the
NRC's codified requirements are incorrect, incomplete, inadequate, or unnecessarily
burdensome.


License Transfers to other than nuclear power plant operations licensees ,such as demolition,


decommissioning, or materials handling companies, are not anticipated in decommissioning


regulations; hence reliance in whole or in part on licensee operations experience informing both


licensee and NRC decisions and/or actions in decommissioning is misplaced. At present,


several nuclear power plant licenses have been or are about to be transferred from their operators


to non-operators for the purpose of decommissioning. Examples are the transfer of the Zion


nuclear power plants to Zion Solutions (Energy Solutions), Vermont Yankee Nuclear Power


Plant to NorthStar Inc., and Pilgrim Nuclear Power Plant to Holtec International. None of these


entities (Energy Solutions, Holtec,or NorthStar) has first-hand operating experience at the plants


designated for decommissioning.


New England Coalition notes that rulemaking for a comprehensive, unified decommissioning


rule is currently underway and further that NRC generally rejects Petitions for Rulemaking that


concern subjects under consideration or recently decided upon. New England Coalition


respectfully points out that extraordinary circumstances merit NRC action on its immediate


petition:


1. The current rulemaking has been in progress (off and on) for twenty (20) years or more.


Begun in 19981, the NRC production of a decommissioning rule was suspended for


1
The 1998 rulemaking was undertaken following an adverse federal court ruling on NRC


regulatory practice at the Yankee (Rowe) Atomic Power Station decommissioning and
spent fuel security issues at the Maine Yankee Atomic Power Station decommission.
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2. several years following the terrorist attack in New York on September 11, 2001.2


Finally, in 2014 the Commission directed the Staff to produce a decommissioning rule by


early 2019.3 With all due respect, twenty plus years is a long time to suspend citizen’s


rights-of-redress through rulemaking petition because the agency has commandeered the


subject at hand.


3. The matter is urgent because decommissioning is underway without benefit of a major


staff action or the opportunity of a hearing when those measures are warranted. NRC’s


rationale and justification for delaying major staff action, requirement for a license


amendment, and opportunity for a hearing until late (two years before license


termination) in the decommissioning process when most actions that could affect public


health and safety and the environment will have been completed, relies heavily on


[Re: Yankee Rowe] - The prior Commission policy regarding decommissioning,
embodied in 10 C.F.R. § 50.59 and explicated in the Commission’s published Statement
of Consideration, required NRC approval of a decommissioning plan before a licensee undertook
any major structural changes to a facility.
This policy was developed through a lengthy notice and comment period, with substantial
public participation. [Citations omitted.] The Commission adhered to this policy for almost five
years, reiterating its position in at least two adjudicatory decisions. Then, rather suddenly, the
Commission circulated two internal Staff memos that completely reversed this settled policy,
without any notice to the affected public. More troubling, however, was the Commission’s failure
to provide in those memos, or anywhere else, any justification or reasoning whatsoever for the
change.
Citizens Awareness Network, 59 F.3d at 291.


2
Because of uncertainty in the NUREG-1738 conclusions about the risk of SFP fires, the NRC


staff faced a challenge in developing a generic decommissioning rule for EP, physical security,
and insurance. To seek additional Commission direction, on June 4, 2001, the NRC staff
submitted to the Commission SECY-01-0100, “Policy Issues Related to Safeguards, Insurance,
and Emergency Preparedness Regulations at Decommissioning Nuclear Power Plants Storing Fuel
in Spent Fuel Pools” (Ref. 10). However, based on the reactor security implications of the terrorist
attacks of September 11, 2001, and the results of NUREG-1738, the NRC redirected its rulemaking
priorities to focus on programmatic regulatory changes related to safeguards and security.


Regulatory Analysis for Regulatory Basis: Regulatory Improvements for Power Reactors Transitioning
to Decommissioning NRC-2015-0070; RIN 3150-AJ59 January 2018


3 In the SRM to SECY-14-01 18, “Request by Duke Energy Florida, Inc., for Exemptions from
Certain Emergency Planning Requirements,” dated December 30, 2014 (Ref. 3), the Commission
directed the NRC staff to proceed with rulemaking on reactor decommissioning and set an objective
of early 2019 for its completion.


Regulatory Analysis for Regulatory Basis: Regulatory Improvements for Power Reactors Transitioning
to Decommissioning NRC-2015-0070; RIN 3150-AJ59 January 2018
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repeated assertions “experience during operations” reduces both risk and the need for


NRC Staff supervision of major decommissioning activities (please see examples listed


below). Clearly, NRC and the licensee can no longer rationally place reliance on


“experience during operations” if it isn’t there.


10 CFR § 2.802 (iv) Cite, enclose, or reference publicly-available technical, scientific, or other
data or information supporting the petitioner's assertion of the problems or issues;


In 1996, an NRC rulemaking reformulated decommissioning regulations. The new regulations


permitted licensee’s to draw on license operating experience in self-policing the handling of


component modification and removal, and radiological survey and clean-up. Thus no significant


NRC Staff actions (such as might trigger NEPA hearing requirements) are anticipated prior to a


License Termination Plan (LTP). The LTP may be submitted as late as 2 years before the


anticipated license termination.


Here follow some examples from NRC sources that illustrate the situation prior to the


introduction of the current surge of license transfers of opportunity for the purpose of


decommissioning.


a. Prior to 1996, hearings in decommissioning proceedings were held relatively early in the
process and the issues litigated related to whether the agency should approve the
licensee's decommissioning plan. The hearings were held pursuant to the formal hearing
requirements in 10 C.F.R. Part 2, Subpart G. This is no longer the case. The only
predictable staff action during decommissioning that will trigger the opportunity for
a hearing will be on whether to approve the licensee's termination plan, which will
be submitted at the end of the project, not at the beginning. It is contemplated that a
termination plan will be much simpler than the decommissioning plan because it
will not include a dismantlement plan and may be as simple as a final site survey
plan. Decommissioning of Nuclear Power Reactors, 61 Fed. Reg. 39,278, 39,280 (July
19, 1996). An opportunity for a hearing may be available earlier in the process for any
activities requiring an amendment to the license, or if the staff takes enforcement action
against a licensee during the decommissioning process. [Emphasis added]


NUREG-0386 Digest 16 6.6 Decommissioning


b. B. Major decommissioning activities.







New England Coalition PRM Decommissioning October 8, 2019 5


A major change from the current rule is that power reactor licensees would no longer be
required to have an approved decommissioning plan before being permitted to perform
major decommissioning activities.


Under the proposed rule, licensees would be allowed to perform activities that meet the
criteria proposed in § 50.59. Section 50.59 would be amended to include additional
criteria to ensure that concerns specific to decommissioning are considered by the
licensee.


Based on NRC experience with licensee decommissioning activities, the Commission
recognized that the § 50.59 process used by the licensee during reactor operations
encompassed routine activities that are similar to those undertaken during the
decommissioning process. The Commission concluded that the § 50.59 process could be
used by the licensee to perform major decommissioning activities if licensing conditions
and the level of NRC oversight required during reactor operations are continued,
commensurate with the status of the facility being decommissioned.[Emphasis added]


61 FRN39, 278-39,280 July 19, 1996 NUCLEAR REGULATORY COMMISSION 10 CFR Parts 2, 50, and
51 RIN 3150–AE96 Decommissioning of Nuclear Power Reactors
ACTION: Final rule.


c. ,,, acknowledging that licensee control of facility tests, design changes, and
modifications during decommissioning is similar to that undertaken by the licensee
while its plant was in operation, it was found that change control processes used
during reactor operation (conducted pursuant to 10 CFR 50.59) could be used to
conduct decommissioning, if license conditions and the level of USNRC inspection
oversight are commensurate with the status of the facility being decommissioned.
Licensees were now able to conduct decommissioning without NRC pre-approval by
using processes already in place at the facility, and USNRC inspection effort should
be commensurate with the potential risk involved.


PROGRAM FOR INSPECTION OF DECOMMISSIONING NUCLEAR POWER
PLANTS, P. W. Harris ,U.S. Nuclear Regulatory Commission


10 CFR § 2.802 (c) (v) Present the petitioner's proposed solution to the problems or issues
raised in the petition for rulemaking (e.g., a proposed solution may include specific
regulations or regulatory language to add to, amend in, or delete from 10 CFR chapter I);


10 CFR §50.82 shall be amended to read as highlighted and underlined (below):


§ 50.82 Termination of license. For power reactor licensees who, before the effective
date of this rule, either submitted a decommissioning plan for approval or possess an
approved decommissioning plan, the plan is considered to be the PSDAR submittal
required under paragraph (a)(4) of this section and the provisions of this section apply
accordingly. For power reactor licensees whose decommissioning plan approval activities
have been relegated to notice of opportunity for a hearing under subpart G of 10 CFR part
2, the public meeting convened and 90-day delay of major decommissioning activities
required in paragraphs (a)(4)(ii) and (a)(5) of this section shall not apply, and any orders
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arising from proceedings under subpart G of 10 CFR part 2 shall continue and remain in
effect absent any orders from the Commission.


(a) For power reactor licensees—


(1) (i) When a licensee has determined to permanently cease operations the licensee
shall, within 30 days, submit a written certification to the NRC, consistent with the
requirements of § 50.4(b)(8);


(ii) Once fuel has been permanently removed from the reactor vessel, the licensee shall
submit a written certification to the NRC that meets the requirements of § 50.4(b)(9)
and;


(iii) For licensees whose licenses have been permanently modified to allow possession
but not operation of the facility, before the effective date of this rule, the certifications
required in paragraphs (a)(1) (i)-(ii) of this section shall be deemed to have been
submitted.


(iv) Exception:


Licensees and recipients of transferred licenses who have not had substantial
operating experience at the facilities designated to undergo decommissioning shall
submit, as a proposed license amendment, a detailed decommissioning plan covering
all aspects of the proposed decommissioning within two years of certification of
cessation of operations or transfer of license, which ever comes last.


Notice of an Opportunity for a Hearing will be published upon receipt of a
decommissioning plan. NRC Staff will provide oversight of the decommissioning
facility in proportion to the complexity of decommissioning operations and
anticipated risk to workers, and public health and safety, and the environment.


10 CFR § 2.802 (c) (vi) Provide an analysis, discussion, or argument that explains how the
petitioner's proposed solution solves the problems or issues identified by the petitioner; and


By restoring staff oversite (actions), NRC will also restore levels of assurance of public health


and safety; and environmental protection inherent in appropriately informed licensee actions and


licensee actions undertaken in accord with 10 CFR 50.59. Petitioners recognize the reduced risk


of energetic radioactive releases in working with a sub-critical and reduced-pressure system,


however NEC remains painfully cognizant of the personnel and public risks in handling spent


fuel, reactor vessels, vessel segments, and reactor internals, radioactively contaminated asbestos,


soil, concrete, and water, and intensely contaminated filter resins. Further, NEC and other public


stakeholders are concerned, as has the NRC Staff been historically concerned, with the potential
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for decommissioning activities to aggravate accumulated radiological environmental


contamination. (see, SECY-09-0042, March 13, 2009).


SECY-03-0069 “Results of the License Termination Rule Analysis,” notes that
a "legacy site" is a facility that is decommissioning and has an owner who cannot
complete the decommissioning work for technical or financial reasons. Legacy sites
have two common characteristics: subsurface residual radioactivity in amounts greater
than anticipated, and insufficient funds to remediate the radiological contamination to
levels that will meet the NRC’s license termination criteria. [Emphasis added] In 2005,
NRC staff conducted an evaluation of 82 active and completed decommissioning sites
to identify the key operational and technical issues which underlie legacy sites.
The evaluation concluded that low level specific activity radioactive process leaks,
spills, and controlled and uncontrolled effluents were common to legacy sites.
Over the short term, these are below the threshold for reportable effluent release. Over
the long-term, these chronic releases accumulate in the subsurface environment and are
often not considered for remediation in the decommissioning cost estimate, upon which
decommissioning financial assurance is based.


Final Interim Staff Guidance
Evaluation and Acceptance Criteria for 10 CFR 20.1406
to Support Design Certification and Combined License Applications -DC/COL-ISG-06 -
ML092470100


Under the current scheme, by the time a License Termination Plan is available for public


comment, backfill, graded overlay and other materials and actions may render effective


assessment and/or remediation of deep radiological contamination impossible, or at the least very


expensive, perhaps prohibitively so.


10 CFR § 2.802 (c) (vii) Cite, enclose, or reference any other publicly-available data or
information supporting the petitioner's proposed solution; and


Please see, SECY-09-0042, NUREG-0386 Digest 16 6.6 Decommissioning, 61 FRN39, 278-
39,280 July 19, 1996NUCLEAR REGULATORY COMMISSION 10 CFR Parts 2, 50, and 51 RIN 3150–AE96
Decommissioning of Nuclear Power Reactors ACTION: Final rule.


The current round of rulemaking for decommissioning considers as one possible alternative


language similar to NEC’s proposal. The NRC Staff alternative allows for an early license


amendment in a detailed PSDAR) and notice of an opportunity for a hearing for all licensees but


does not particularly address the issue of licenses transferred to entities with no operating
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experience at the facilities designated for decommissioning. There is, in any case, no assurance


that the commission will choose this alternative.


4.1.2 Alternative DAR-4 (Rulemaking to Require PSDAR Review and Approval)
In this alternative, the NRC would pursue rulemaking to change the regulations in 10 CFR 50.82
to require NRC review and approval of the PSDAR, similar to the requirements that existed before
the 1996 decommissioning rule was implemented. Specifically, these additional regulations would
require that the PSDAR be provided as a license amendment request, which would include an
opportunity for members of the public to request a hearing on the PSDAR, as well as a formal
review and approval of the PSDAR and full environmental review by the NRC. Until these
reviews were complete, and the PSDAR formally approved by an accompanying NRC safety
evaluation and an environmental analysis, the licensee would not be permitted to enter into any
major decommissioning activities except as allowed by the requirements of 10 CFR 50.59. In
addition, because the NRC would be performing a licensing action to approve the PSDAR, the
NRC would conduct an environmental review in accordance with the National Environmental
Policy Act (NEPA) and other environmental statutes.
Under this alternative, the NRC would require that the PSDAR be submitted as a license
amendment request in accordance with 10 CFR 50.90, “Application for Amendment of License,
Construction Permit, or Early Site Permit.” This means that the PSDAR would be subject to the
same level of review as other license amendment requests. Specifically:


 the licensee would submit the PSDAR for review by the NRC;


 the document would be noticed in the Federal Register for a public comment period, and
stakeholders would be able to request a hearing on all or portions of the PSDAR;


 the PSDAR would include an environmental report;


 the NRC would review the document to ascertain whether it contains enough detail on the
decommissioning process to ensure that the activities would not have a negative impact on public
health and safety; and


 the NRC would conduct a safety evaluation and an environmental review giving the
conclusions of the agency’s assessment of the PSDAR and, if approved, allowing the licensee to
begin major decommissioning activities.



Regulatory Analysis for Regulatory Basis: Regulatory Improvements for Power Reactors Transitioning
to Decommissioning NRC-2015-0070; RIN 3150-AJ59 January 2018


10 CFR § 2.802 (c) (viii) If required by 10 CFR 51.68 of this chapter, submit a separate
document entitled "Petitioner's Environmental Report,"


Petitioner, NEC, does not believe that 10 CFR 51.68 applies to this petition as NEC is not


requesting amendment to any of the parts or actions cited in 10 CFR 51.68. However, if the


reviewing agency determines otherwise, NEC will be glad to promptly provide an appropriate


environmental report.


51.68 Environmental report--rulemaking.


Petitioners for rulemaking requesting amendments of parts 30, 31, 32, 33, 34, 35, 36, 39,
40 or part 70 of this chapter concerning the exemption from licensing and regulatory
requirements of or authorizing general licenses for any equipment, device, commodity or
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other product containing byproduct material, source material or special nuclear material
shall submit with the petition a separate document entitled "Petitioner's Environmental
Report," which shall contain the information specified in § 51.45.


The rule proposed in this petition would allow the states and the concerned public a means,


through the NRC Hearing process, to participate in decommissioning and to protect their


interests throughout decommissioning. Clearly, if NRC is taking a hands-off approach and the


licensee has no operating experience on which to ground decommissioning decisions, no one is


left minding the store.


(2) To assist the NRC in its evaluation of the petition for rulemaking, the petitioner should
clearly and concisely:


10 CFR § 2.802 (c) (i) Explain why the proposed rulemaking solution is within the authority
of the NRC to adopt; and


The proposed rulemaking is squarely with the within the prerogatives assigned by the Atomic


Energy Act and it is in keeping with the agency’s established modus operandi.


Agency practice, of course, is one indicator of how an agency interprets its regulations.


See Power Reactor Development Co. v. International Union, 367 U.S. 396, 408 (1961);
Yankee Atomic Electric Co. (Yankee Nuclear Power Station), CLI-96-6, 43 NRC 123,
129 (1996); Private Fuel Storage, L.L.C. (Independent Spent Fuel Storage Installation),
CLI-99-10, 49 NRC 318, 324 (1999); Sequoyah Fuels Corp. (Gore, OK Site
Decommissioning), CLI-01-2, 53 NRC 2, 14 (2001).


The agency itself has claimed, time and again, authority over decommissioning.


There is no question that the NRC has subject matter jurisdiction over the
decommissioning of licensed facilities and the public’s protection against dangers to
health, life or property from the operation of licensed nuclear facilities. Sequoyah
Fuels Corp. and General Atomics (Gore, OK, Site Decontamination and
Decommissioning Funding), LBP-94-17, 39 NRC 359, 365 (1994).


The problem at hand is that current regulation does not anticipate the current situation, new


entities, with no or little operating experience, undertaking a licensee’s responsibility for


decommissioning. The cure for imperfect rulemaking is to improve or perfect it.


Where the NRC interprets its own regulations and where those regulations have long
been construed in a given way, the doctrine of stare decisis will govern absent
compelling reasons for a different interpretation; the regulations may be modified, if
appropriate, through rulemaking procedures. New England Power Co. (NEP
Units 1 & 2), Public Service Co. of New Hampshire (Seabrook Station, Units 1 & 2), ALAB-
390, 5 NRC 733, 741-42 (1977).
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10 CFR § 2.802 (ii) Explain why rulemaking is the most favorable approach to address the
problem or issue, as opposed to other NRC actions such as licensing, issuance of an order, or
referral to another Federal or State agency.


Please see (2) (i). The problem is that the current rule does not address the current situation.


NRC retains sole authority over the radiological decommissioning of nuclear power stations.


The proposed rule change is in keeping with previous NRC actions to address similar issues.


For example, “the Commission approved a final rule amending Parts 20, 30, 40, 50, 70, and 72 of Title 10 of
the Code of Federal Regulations to improve licensees’ decommissioning planning activities during active
facility operations, thereby reducing the likelihood that any currently operating facility will become a legacy
site. The Commission voted to approve the publication and implementation of this final rule subject to the
attached changes”SECY-09-0042– Final Rule: Decommissioning Planning (10 CFR Parts 20, 30, 4, 50, 70, And 72;
RIN-3150-AI55)


CONCLUSION


NEC trusts that handling of this petition for rulemaking will be an iterative process. NEC stands ready to


provide NRC with such additional information and clarification of our position as may be required.


NRC is respectfully reminded that the Federal Court has commented on NRC’s handling of decommissioning


oversight and public participation issues while the current rules were evolving. At that time transfer of the


license to entities with no operating experience was not foreseen,


Respectfully submitted,


Raymond Shadis
for New England Coalition
Post Office Box 76,
Edgecomb, Maine 04556
shadis@prexar.com
207-380-5994









Raymond Shadis October 8, 2019
New England Coalition on Nuclear Pollution
Post Office Box 76
Edgecomb, ME 04556
207-380-5994
shadis@prexar.com

By E-mail: Rulemaking.Comments@nrc.gov
Secretary,
Attention: Rulemakings and Adjudications Staff
U.S. Nuclear Regulatory Commission,
Washington, DC 20555–0001

10 CFR § 2.802 Petition for Rulemaking
Amending Decommissioning Regulations, 10 CFR §50.82, etc.

This is a petition for rulemaking under 10 CFR § 2.802. The content of this petition is arranged
in conformance with:

10 CFR § 2.802 (c): Content of Petition. (1) Each petition for rulemaking filed under this
section must clearly and concisely:

10 CFR § 2.802 (i) Specify the name of the petitioner, a telephone number, a mailing address,
and an e-mail address (if available) that the NRC may use to communicate with the petitioner

10 CFR § 2.802 (ii) If the petitioner is an organization, provide additional identifying
information (as applicable) including the petitioner's organizational or corporate status, the
petitioner's State of incorporation, the petitioner's registered agent, and the name and
authority of the individual who signed the petition on behalf of the organizational or corporate
petitioner.

The petitioner is New England Coalition on Nuclear Pollution (NEC), incorporated in the State

of Vermont since 1971. This petition is submitted and signed on behalf of NEC by Raymond

Shadis, NEC Trustee and Vice President for Legal Initiatives. This petition is so signed under

authority delegated by the NEC Board of Trustees. NRC has granted NEC intervenor status in

licensing actions at Seabrook, Vermont Yankee, and Yankee Rowe Nuclear Power Plants.

Mr. Shadis and NEC may be contacted at Post Office Box 76, Edgecomb, Maine 04556,

shadis@prexar.com, 207-380-5994. NEC should be directly provided service of any forthcoming
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communications, addressed as follows: Mr. Clay Turnbull, New England Coalition, Post Office

Box 545, Brattleboro, Vermont 05302, necnp@necnp.org,, clay@necnp.org, 802-259-0336

10 CFR § 2.802 (c) (iii) - Present the specific problems or issues that the petitioner believes
should be addressed through rulemaking, including any specific circumstances in which the
NRC's codified requirements are incorrect, incomplete, inadequate, or unnecessarily
burdensome.

License Transfers to other than nuclear power plant operations licensees ,such as demolition,

decommissioning, or materials handling companies, are not anticipated in decommissioning

regulations; hence reliance in whole or in part on licensee operations experience informing both

licensee and NRC decisions and/or actions in decommissioning is misplaced. At present,

several nuclear power plant licenses have been or are about to be transferred from their operators

to non-operators for the purpose of decommissioning. Examples are the transfer of the Zion

nuclear power plants to Zion Solutions (Energy Solutions), Vermont Yankee Nuclear Power

Plant to NorthStar Inc., and Pilgrim Nuclear Power Plant to Holtec International. None of these

entities (Energy Solutions, Holtec,or NorthStar) has first-hand operating experience at the plants

designated for decommissioning.

New England Coalition notes that rulemaking for a comprehensive, unified decommissioning

rule is currently underway and further that NRC generally rejects Petitions for Rulemaking that

concern subjects under consideration or recently decided upon. New England Coalition

respectfully points out that extraordinary circumstances merit NRC action on its immediate

petition:

1. The current rulemaking has been in progress (off and on) for twenty (20) years or more.

Begun in 19981, the NRC production of a decommissioning rule was suspended for

1
The 1998 rulemaking was undertaken following an adverse federal court ruling on NRC

regulatory practice at the Yankee (Rowe) Atomic Power Station decommissioning and
spent fuel security issues at the Maine Yankee Atomic Power Station decommission.
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2. several years following the terrorist attack in New York on September 11, 2001.2

Finally, in 2014 the Commission directed the Staff to produce a decommissioning rule by

early 2019.3 With all due respect, twenty plus years is a long time to suspend citizen’s

rights-of-redress through rulemaking petition because the agency has commandeered the

subject at hand.

3. The matter is urgent because decommissioning is underway without benefit of a major

staff action or the opportunity of a hearing when those measures are warranted. NRC’s

rationale and justification for delaying major staff action, requirement for a license

amendment, and opportunity for a hearing until late (two years before license

termination) in the decommissioning process when most actions that could affect public

health and safety and the environment will have been completed, relies heavily on

[Re: Yankee Rowe] - The prior Commission policy regarding decommissioning,
embodied in 10 C.F.R. § 50.59 and explicated in the Commission’s published Statement
of Consideration, required NRC approval of a decommissioning plan before a licensee undertook
any major structural changes to a facility.
This policy was developed through a lengthy notice and comment period, with substantial
public participation. [Citations omitted.] The Commission adhered to this policy for almost five
years, reiterating its position in at least two adjudicatory decisions. Then, rather suddenly, the
Commission circulated two internal Staff memos that completely reversed this settled policy,
without any notice to the affected public. More troubling, however, was the Commission’s failure
to provide in those memos, or anywhere else, any justification or reasoning whatsoever for the
change.
Citizens Awareness Network, 59 F.3d at 291.

2
Because of uncertainty in the NUREG-1738 conclusions about the risk of SFP fires, the NRC

staff faced a challenge in developing a generic decommissioning rule for EP, physical security,
and insurance. To seek additional Commission direction, on June 4, 2001, the NRC staff
submitted to the Commission SECY-01-0100, “Policy Issues Related to Safeguards, Insurance,
and Emergency Preparedness Regulations at Decommissioning Nuclear Power Plants Storing Fuel
in Spent Fuel Pools” (Ref. 10). However, based on the reactor security implications of the terrorist
attacks of September 11, 2001, and the results of NUREG-1738, the NRC redirected its rulemaking
priorities to focus on programmatic regulatory changes related to safeguards and security.

Regulatory Analysis for Regulatory Basis: Regulatory Improvements for Power Reactors Transitioning
to Decommissioning NRC-2015-0070; RIN 3150-AJ59 January 2018

3 In the SRM to SECY-14-01 18, “Request by Duke Energy Florida, Inc., for Exemptions from
Certain Emergency Planning Requirements,” dated December 30, 2014 (Ref. 3), the Commission
directed the NRC staff to proceed with rulemaking on reactor decommissioning and set an objective
of early 2019 for its completion.

Regulatory Analysis for Regulatory Basis: Regulatory Improvements for Power Reactors Transitioning
to Decommissioning NRC-2015-0070; RIN 3150-AJ59 January 2018
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repeated assertions “experience during operations” reduces both risk and the need for

NRC Staff supervision of major decommissioning activities (please see examples listed

below). Clearly, NRC and the licensee can no longer rationally place reliance on

“experience during operations” if it isn’t there.

10 CFR § 2.802 (iv) Cite, enclose, or reference publicly-available technical, scientific, or other
data or information supporting the petitioner's assertion of the problems or issues;

In 1996, an NRC rulemaking reformulated decommissioning regulations. The new regulations

permitted licensee’s to draw on license operating experience in self-policing the handling of

component modification and removal, and radiological survey and clean-up. Thus no significant

NRC Staff actions (such as might trigger NEPA hearing requirements) are anticipated prior to a

License Termination Plan (LTP). The LTP may be submitted as late as 2 years before the

anticipated license termination.

Here follow some examples from NRC sources that illustrate the situation prior to the

introduction of the current surge of license transfers of opportunity for the purpose of

decommissioning.

a. Prior to 1996, hearings in decommissioning proceedings were held relatively early in the
process and the issues litigated related to whether the agency should approve the
licensee's decommissioning plan. The hearings were held pursuant to the formal hearing
requirements in 10 C.F.R. Part 2, Subpart G. This is no longer the case. The only
predictable staff action during decommissioning that will trigger the opportunity for
a hearing will be on whether to approve the licensee's termination plan, which will
be submitted at the end of the project, not at the beginning. It is contemplated that a
termination plan will be much simpler than the decommissioning plan because it
will not include a dismantlement plan and may be as simple as a final site survey
plan. Decommissioning of Nuclear Power Reactors, 61 Fed. Reg. 39,278, 39,280 (July
19, 1996). An opportunity for a hearing may be available earlier in the process for any
activities requiring an amendment to the license, or if the staff takes enforcement action
against a licensee during the decommissioning process. [Emphasis added]

NUREG-0386 Digest 16 6.6 Decommissioning

b. B. Major decommissioning activities.
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A major change from the current rule is that power reactor licensees would no longer be
required to have an approved decommissioning plan before being permitted to perform
major decommissioning activities.

Under the proposed rule, licensees would be allowed to perform activities that meet the
criteria proposed in § 50.59. Section 50.59 would be amended to include additional
criteria to ensure that concerns specific to decommissioning are considered by the
licensee.

Based on NRC experience with licensee decommissioning activities, the Commission
recognized that the § 50.59 process used by the licensee during reactor operations
encompassed routine activities that are similar to those undertaken during the
decommissioning process. The Commission concluded that the § 50.59 process could be
used by the licensee to perform major decommissioning activities if licensing conditions
and the level of NRC oversight required during reactor operations are continued,
commensurate with the status of the facility being decommissioned.[Emphasis added]

61 FRN39, 278-39,280 July 19, 1996 NUCLEAR REGULATORY COMMISSION 10 CFR Parts 2, 50, and
51 RIN 3150–AE96 Decommissioning of Nuclear Power Reactors
ACTION: Final rule.

c. ,,, acknowledging that licensee control of facility tests, design changes, and
modifications during decommissioning is similar to that undertaken by the licensee
while its plant was in operation, it was found that change control processes used
during reactor operation (conducted pursuant to 10 CFR 50.59) could be used to
conduct decommissioning, if license conditions and the level of USNRC inspection
oversight are commensurate with the status of the facility being decommissioned.
Licensees were now able to conduct decommissioning without NRC pre-approval by
using processes already in place at the facility, and USNRC inspection effort should
be commensurate with the potential risk involved.

PROGRAM FOR INSPECTION OF DECOMMISSIONING NUCLEAR POWER
PLANTS, P. W. Harris ,U.S. Nuclear Regulatory Commission

10 CFR § 2.802 (c) (v) Present the petitioner's proposed solution to the problems or issues
raised in the petition for rulemaking (e.g., a proposed solution may include specific
regulations or regulatory language to add to, amend in, or delete from 10 CFR chapter I);

10 CFR §50.82 shall be amended to read as highlighted and underlined (below):

§ 50.82 Termination of license. For power reactor licensees who, before the effective
date of this rule, either submitted a decommissioning plan for approval or possess an
approved decommissioning plan, the plan is considered to be the PSDAR submittal
required under paragraph (a)(4) of this section and the provisions of this section apply
accordingly. For power reactor licensees whose decommissioning plan approval activities
have been relegated to notice of opportunity for a hearing under subpart G of 10 CFR part
2, the public meeting convened and 90-day delay of major decommissioning activities
required in paragraphs (a)(4)(ii) and (a)(5) of this section shall not apply, and any orders
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arising from proceedings under subpart G of 10 CFR part 2 shall continue and remain in
effect absent any orders from the Commission.

(a) For power reactor licensees—

(1) (i) When a licensee has determined to permanently cease operations the licensee
shall, within 30 days, submit a written certification to the NRC, consistent with the
requirements of § 50.4(b)(8);

(ii) Once fuel has been permanently removed from the reactor vessel, the licensee shall
submit a written certification to the NRC that meets the requirements of § 50.4(b)(9)
and;

(iii) For licensees whose licenses have been permanently modified to allow possession
but not operation of the facility, before the effective date of this rule, the certifications
required in paragraphs (a)(1) (i)-(ii) of this section shall be deemed to have been
submitted.

(iv) Exception:

Licensees and recipients of transferred licenses who have not had substantial
operating experience at the facilities designated to undergo decommissioning shall
submit, as a proposed license amendment, a detailed decommissioning plan covering
all aspects of the proposed decommissioning within two years of certification of
cessation of operations or transfer of license, which ever comes last.

Notice of an Opportunity for a Hearing will be published upon receipt of a
decommissioning plan. NRC Staff will provide oversight of the decommissioning
facility in proportion to the complexity of decommissioning operations and
anticipated risk to workers, and public health and safety, and the environment.

10 CFR § 2.802 (c) (vi) Provide an analysis, discussion, or argument that explains how the
petitioner's proposed solution solves the problems or issues identified by the petitioner; and

By restoring staff oversite (actions), NRC will also restore levels of assurance of public health

and safety; and environmental protection inherent in appropriately informed licensee actions and

licensee actions undertaken in accord with 10 CFR 50.59. Petitioners recognize the reduced risk

of energetic radioactive releases in working with a sub-critical and reduced-pressure system,

however NEC remains painfully cognizant of the personnel and public risks in handling spent

fuel, reactor vessels, vessel segments, and reactor internals, radioactively contaminated asbestos,

soil, concrete, and water, and intensely contaminated filter resins. Further, NEC and other public

stakeholders are concerned, as has the NRC Staff been historically concerned, with the potential
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for decommissioning activities to aggravate accumulated radiological environmental

contamination. (see, SECY-09-0042, March 13, 2009).

SECY-03-0069 “Results of the License Termination Rule Analysis,” notes that
a "legacy site" is a facility that is decommissioning and has an owner who cannot
complete the decommissioning work for technical or financial reasons. Legacy sites
have two common characteristics: subsurface residual radioactivity in amounts greater
than anticipated, and insufficient funds to remediate the radiological contamination to
levels that will meet the NRC’s license termination criteria. [Emphasis added] In 2005,
NRC staff conducted an evaluation of 82 active and completed decommissioning sites
to identify the key operational and technical issues which underlie legacy sites.
The evaluation concluded that low level specific activity radioactive process leaks,
spills, and controlled and uncontrolled effluents were common to legacy sites.
Over the short term, these are below the threshold for reportable effluent release. Over
the long-term, these chronic releases accumulate in the subsurface environment and are
often not considered for remediation in the decommissioning cost estimate, upon which
decommissioning financial assurance is based.

Final Interim Staff Guidance
Evaluation and Acceptance Criteria for 10 CFR 20.1406
to Support Design Certification and Combined License Applications -DC/COL-ISG-06 -
ML092470100

Under the current scheme, by the time a License Termination Plan is available for public

comment, backfill, graded overlay and other materials and actions may render effective

assessment and/or remediation of deep radiological contamination impossible, or at the least very

expensive, perhaps prohibitively so.

10 CFR § 2.802 (c) (vii) Cite, enclose, or reference any other publicly-available data or
information supporting the petitioner's proposed solution; and

Please see, SECY-09-0042, NUREG-0386 Digest 16 6.6 Decommissioning, 61 FRN39, 278-
39,280 July 19, 1996NUCLEAR REGULATORY COMMISSION 10 CFR Parts 2, 50, and 51 RIN 3150–AE96
Decommissioning of Nuclear Power Reactors ACTION: Final rule.

The current round of rulemaking for decommissioning considers as one possible alternative

language similar to NEC’s proposal. The NRC Staff alternative allows for an early license

amendment in a detailed PSDAR) and notice of an opportunity for a hearing for all licensees but

does not particularly address the issue of licenses transferred to entities with no operating
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experience at the facilities designated for decommissioning. There is, in any case, no assurance

that the commission will choose this alternative.

4.1.2 Alternative DAR-4 (Rulemaking to Require PSDAR Review and Approval)
In this alternative, the NRC would pursue rulemaking to change the regulations in 10 CFR 50.82
to require NRC review and approval of the PSDAR, similar to the requirements that existed before
the 1996 decommissioning rule was implemented. Specifically, these additional regulations would
require that the PSDAR be provided as a license amendment request, which would include an
opportunity for members of the public to request a hearing on the PSDAR, as well as a formal
review and approval of the PSDAR and full environmental review by the NRC. Until these
reviews were complete, and the PSDAR formally approved by an accompanying NRC safety
evaluation and an environmental analysis, the licensee would not be permitted to enter into any
major decommissioning activities except as allowed by the requirements of 10 CFR 50.59. In
addition, because the NRC would be performing a licensing action to approve the PSDAR, the
NRC would conduct an environmental review in accordance with the National Environmental
Policy Act (NEPA) and other environmental statutes.
Under this alternative, the NRC would require that the PSDAR be submitted as a license
amendment request in accordance with 10 CFR 50.90, “Application for Amendment of License,
Construction Permit, or Early Site Permit.” This means that the PSDAR would be subject to the
same level of review as other license amendment requests. Specifically:

 the licensee would submit the PSDAR for review by the NRC;

 the document would be noticed in the Federal Register for a public comment period, and
stakeholders would be able to request a hearing on all or portions of the PSDAR;

 the PSDAR would include an environmental report;

 the NRC would review the document to ascertain whether it contains enough detail on the
decommissioning process to ensure that the activities would not have a negative impact on public
health and safety; and

 the NRC would conduct a safety evaluation and an environmental review giving the
conclusions of the agency’s assessment of the PSDAR and, if approved, allowing the licensee to
begin major decommissioning activities.


Regulatory Analysis for Regulatory Basis: Regulatory Improvements for Power Reactors Transitioning
to Decommissioning NRC-2015-0070; RIN 3150-AJ59 January 2018

10 CFR § 2.802 (c) (viii) If required by 10 CFR 51.68 of this chapter, submit a separate
document entitled "Petitioner's Environmental Report,"

Petitioner, NEC, does not believe that 10 CFR 51.68 applies to this petition as NEC is not

requesting amendment to any of the parts or actions cited in 10 CFR 51.68. However, if the

reviewing agency determines otherwise, NEC will be glad to promptly provide an appropriate

environmental report.

51.68 Environmental report--rulemaking.

Petitioners for rulemaking requesting amendments of parts 30, 31, 32, 33, 34, 35, 36, 39,
40 or part 70 of this chapter concerning the exemption from licensing and regulatory
requirements of or authorizing general licenses for any equipment, device, commodity or
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other product containing byproduct material, source material or special nuclear material
shall submit with the petition a separate document entitled "Petitioner's Environmental
Report," which shall contain the information specified in § 51.45.

The rule proposed in this petition would allow the states and the concerned public a means,

through the NRC Hearing process, to participate in decommissioning and to protect their

interests throughout decommissioning. Clearly, if NRC is taking a hands-off approach and the

licensee has no operating experience on which to ground decommissioning decisions, no one is

left minding the store.

(2) To assist the NRC in its evaluation of the petition for rulemaking, the petitioner should
clearly and concisely:

10 CFR § 2.802 (c) (i) Explain why the proposed rulemaking solution is within the authority
of the NRC to adopt; and

The proposed rulemaking is squarely with the within the prerogatives assigned by the Atomic

Energy Act and it is in keeping with the agency’s established modus operandi.

Agency practice, of course, is one indicator of how an agency interprets its regulations.

See Power Reactor Development Co. v. International Union, 367 U.S. 396, 408 (1961);
Yankee Atomic Electric Co. (Yankee Nuclear Power Station), CLI-96-6, 43 NRC 123,
129 (1996); Private Fuel Storage, L.L.C. (Independent Spent Fuel Storage Installation),
CLI-99-10, 49 NRC 318, 324 (1999); Sequoyah Fuels Corp. (Gore, OK Site
Decommissioning), CLI-01-2, 53 NRC 2, 14 (2001).

The agency itself has claimed, time and again, authority over decommissioning.

There is no question that the NRC has subject matter jurisdiction over the
decommissioning of licensed facilities and the public’s protection against dangers to
health, life or property from the operation of licensed nuclear facilities. Sequoyah
Fuels Corp. and General Atomics (Gore, OK, Site Decontamination and
Decommissioning Funding), LBP-94-17, 39 NRC 359, 365 (1994).

The problem at hand is that current regulation does not anticipate the current situation, new

entities, with no or little operating experience, undertaking a licensee’s responsibility for

decommissioning. The cure for imperfect rulemaking is to improve or perfect it.

Where the NRC interprets its own regulations and where those regulations have long
been construed in a given way, the doctrine of stare decisis will govern absent
compelling reasons for a different interpretation; the regulations may be modified, if
appropriate, through rulemaking procedures. New England Power Co. (NEP
Units 1 & 2), Public Service Co. of New Hampshire (Seabrook Station, Units 1 & 2), ALAB-
390, 5 NRC 733, 741-42 (1977).
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10 CFR § 2.802 (ii) Explain why rulemaking is the most favorable approach to address the
problem or issue, as opposed to other NRC actions such as licensing, issuance of an order, or
referral to another Federal or State agency.

Please see (2) (i). The problem is that the current rule does not address the current situation.

NRC retains sole authority over the radiological decommissioning of nuclear power stations.

The proposed rule change is in keeping with previous NRC actions to address similar issues.

For example, “the Commission approved a final rule amending Parts 20, 30, 40, 50, 70, and 72 of Title 10 of
the Code of Federal Regulations to improve licensees’ decommissioning planning activities during active
facility operations, thereby reducing the likelihood that any currently operating facility will become a legacy
site. The Commission voted to approve the publication and implementation of this final rule subject to the
attached changes”SECY-09-0042– Final Rule: Decommissioning Planning (10 CFR Parts 20, 30, 4, 50, 70, And 72;
RIN-3150-AI55)

CONCLUSION

NEC trusts that handling of this petition for rulemaking will be an iterative process. NEC stands ready to

provide NRC with such additional information and clarification of our position as may be required.

NRC is respectfully reminded that the Federal Court has commented on NRC’s handling of decommissioning

oversight and public participation issues while the current rules were evolving. At that time transfer of the

license to entities with no operating experience was not foreseen,

Respectfully submitted,

Raymond Shadis
for New England Coalition
Post Office Box 76,
Edgecomb, Maine 04556
shadis@prexar.com
207-380-5994
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