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UNITED STATES OF AMERICA
NUCLEAR REGULATCRY COMMISESION

BEFORE THE ATOMIC SAFETY AND LICENSING APPEAL EOARD

In the Matter of

Docket Nos. 50-275 0O.L.
50-323 0.L.

PACIFIC GAS AND ELECTRIC COMPANY

(Diablo Canyon Nuclear Power Plant
Units 1 and 2)

APPLICANT'S RESPONSES TO ORDER
TO SHOW CAUSE AND REQUEST FOR
DIRECTED CERTIFICATION

Prior to the issuance by the Appeal Board of its
directive to the Applicant and NRC Staff, 1/ the sole inter-
locutory issue before the Appeal Board was whether or not
the Appeal Board shculd direct certification to it of that
portion of the record now before the Atomic Safety and
Licensing Board (ASLB) relating to the ruling by the ASLDB
that subpoenas for the appearance of two of nine to eleven
consultants tc the Advisory Ccmmittee on Reactor Safeguards
(ACRS) 1in this particular case, Drs. Trifunac and Luco,
cannot be issued, because -

(1) The Commission has determined that "the
exceptional circumstances test of section 2.720(h) [of
10 CFR Part 2] is properly applicable to consultants to
the ACRS in cases in which they have served as
consultants," 2/ and

NS
THIS DOCUMENT CONTAI
POOR QUALITY PAGES

1/ Order of Appeal Board entered herein on January 4, 197v.

2/ "Interpretative Commissicn Statement on Amenability to
Subpoena of Consultants to the Advisory Committee on
Reactor Safeguards under 10 CFR 2.720," released
November 29, 1978, by James L. Kelley, Acting General
Counsel (hereinafter referred to as Interpretative
Statement).
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(2) The ASLB, in the exercise of its sound
discretion pursuant to the Interpretative Statement,
determined after careful review of the transcript and
the documents that exceptional circumstances have not
been established. (Tr. 4683-5 12/2/78) 3/

The Appeal Board's order of January 4, 1979, has
introduced . puzzling, new element or issue into this matter
by directing the Applicant and the Staff to show cause "why
the Licensing Board's order in question should not be reversed
summarily and the subpoenas issued." The direction to show
cause is puzzling, because it is not clear whether the
Appeal Board (i) has already decided the original issue and
granted the motion for directed certification or (ii' s
merely attempting to exped.te the resolution of the .ubpoena
issue.

I1f the Appeal Board has, in fact, granted the
request for certification, then it must be said that it has
acted in contraventicn of 10 CFR 2.730(c) and basic prin=-
ciples of fairness which require that interested parties be
given the right to respond. Nevertheless we do not raise
this as an objection to the procedure followed.

3/ Relevant portions of the transcript are attached hereto
as follows:

Attachment Pages Date Subject Matter
1 4273-4333 12/6/78 Arguments of counsei re
exceptional circumstances
s 2 4683-4688 12/8/78 ASLB initial ruling
3 7420~7437 1/5/79 Arguments of counsel re
7486-7517 motion to reconsider
3 7518-7523 1/5/79 ASLB ruling on motion
to reconsider
5 7701-7702 1/8/79 Restatement of ruling
6 8398-8403 1/11/79 Joint Intervenors

Exhibits G and H
admitted into evidence



If the Appeal Board has not decided the question
of certification, but was mercly acting in a manner which 1t
deemed would expedite the resolution, Applicant applauds the
effort, and as hereinafter set forth has snggested tinat such
subpoenas be issued promptly subject to certain conditicns.

Under date of January 10, 1979, following the
Appeal Board's order herein, Intervenors filed a Supplement
to Joint Intervenors' Request for Directed Certification
enlarging the scope of the requested review 'to include the
question of the admissibility of certain documents marked
for identification as Board Exhibit 2, Attachments A
through J.

Before responding to the Board's show cause order
and the Supplement tc the Joint Intervenors' Request for
Directed Certification, we should mention that the Joint
Intervenors have the burden of establishing the existence of
exceptional circumstances. It is not the burden of
Applicant and the Staff to disprove their existence, as the
tcne of the show cause orZar would imply to those unfamiliar
with the applicable rules of procedure.

As Applicant has serious reservations about Joint
Intervenors' statement of facts lesading to the immediate
request for certificaion, a brief recitation of the cogent
facts is as follows:

4 Dr. M. Trifunac and Dr. E. Luco have served as two
of nine to eleven consultants to the ACRS as
respects Diablo Canyon during the past two plus
years. '

e They have expressed views contrary to these of the
Applicant and its consultants; the NRC and its

g consultants; and the ACRS and the remainder of its
consultants concerning the methodology of the
so-called Hosgri evaluation of Diablo Canyon.

3. Presumably because of their differences of opinion,
Joint Intervenors have, in a series of motions,
requested that they be subpoenaed to attend and
testify at the operating license proceedings.

4. The Commission issued, through the office of
General Counsel, an Interpretative Commission
Statement on Amenability to Subpoena of
Consultants to the Advisory Committee on Reactor
Safeguards under 10 CFR 2.720.



10.

That Statement held, in essence, that “exceptional

‘ gircumstances" must be shown in order for subpoenas

to issue. No meaningful discussion or statement
as to what might constitute "exceptional circum-
stances" in this or any other case was contained
in that opinion.

At the start of the seismic portion of the safety
hearings, Joint Intervenors made a motion request-

ing the Board to issue subpoenas frequiring the
attendance of Drs. Trifunac and Luco. As a part

of that motion, Joint Intervenors filed with the

Board their Exhibits A through J which consisted

of all of the written comments, reports, evaluations
and the like which had been submitted by Drs. Trifunac
and Luco to the ACRS subcommittee and full committee.
(Tr. 4273-4332)

Because it believed that "exceptional circumstances"
did not exist in this case and because Counsel for
Joint Intervenors avowed to the Board and parties
that Drs. Trifunac and Luco would not have anything
to say that was not contained in Joint Intervenors
Exhibits A through J, Applicant proposed that

those Exhibits be placed in evidence as a means of
getting into the record the views contained therein.
Nevertheless, Counsel for Joint Intervenors
indicated he wanted Drs. Trifunac and Luco to
appear in person. (Tr. 4273-4332)

The Board, operating under the assumption tiat all
parties had stipulated to the admission of the
Exhibits, redesignated them as Board Exhibit 2,
Attachments A through J and placed them in evidence.
(Tr. 4683-~4688)

In fact, Counsel fcr Joint Intervenors did not
stipulate to the documents going into evidence but
simply remained silent, voicing no objection.

(Tr. 4273-4332) 1t was when Intervenors' Counsel
so adamantly pointed this out (Tr. 7512-13) that
Applicant realized that without such a stipulation
among the parties no foundation existed for Board
Exhibit 2 and moved to have them removed from
evidence.

Applicant has not cpposed the presentation of
Drs. Trifunac's and Luco's views in these pro-
ceedings. It has and continues to oppose a
finding that exceptional circumstances exist in
this case. Intervenors simply argue that because




\
two ot nine to eleven technical consultants to a
collegial body have dissident views in regard to
seismic criteria, that this is an area of safety,
voila, we have exceptional circumstances.

|
11. Intervenors did arrange to have two of the attach-
ments to Board Exhibit 2 (Attachments G and H)
admitted intc evidence, after Board Exhibit 2 was
withdrawn, by having them marked as Intervenors' G
and H and presenting them to NRC Staff Project |
Manager Allison to ask if the recommended analyses
therein were performed by the Staff cr Applicant.
(Tr. 8398-8402) Why Intervenors chose not to get
the remainder of the Trifunac-Luco documents in
evidence by the same method remains an easily
solved mystery.
|
|

The argument presented by Joint Intervenors to the

Arpeal Board to support the request for directed certification
nowhere addresses what constitutes "exceptional circumstances,"
nor what criteria should be used to determine whether any
circumstances are exceptional within the meaning of 10 CFR
2.720(h). In fact, when confronted with the omission in
arguments before the ASLB, Counsel for Intervenors simply
admitted that he had not argqued the question of exceptional
gircumstances because he did not think it was appropriate to

0 sO.

"The argument of exceptional circum-
stances was not made in the request for
directed certification for one simple
reason: the 1issue wasn't before the
Appeal Board. The issue before the
Appeal Board was whether they should
accept direct certification. [sic].
. Cnce they make the decision of whether
to certify the legal issue then we brief
exceptional circumstances."
(Tr. 7500-01)

Thus, despite Intervenors' protestations of concern
for expeditious disposition of this proceeding, it becomes
apparent that Intervenors would rather pursue the dilatory
course of repeatedly creating excuses for interrupting the




proceedings before the ASLB by making interlocutory appeals
to this Appeal Board for prolonged, duplicative arguments. 4/

The Appeal Board may have also assumed that all of
the matter presented in its request for directed certification
had been presented and argued before the ASLE. If such an
assumption was made, it is absclutely contrary to the facts.
In section 11 of its request (pages 5-11 and Attachments 1,
2 and 3) Intervenors make the allegation at.length, almost
defamatory in nature, that the NRC Staff was governed by a
prior bias. Such an argument and supporting materials, even
if true, were never presented to the ASLB, and therefore the
ASLB has never been given an opportunity to rule on this
"new matter." For this reason alone there is no basis for
summarily reversing the ASLB's denial of subpoenas for two
of the several ACRS consultants. If any summary action is
warranted, it is the dismissal of Intervenors' request, so
that the ASLB may consider the "new matter" if in its
discretion it decides that Intervenors are entitled to
another bite of the apple.

The realities are that Intervenors argued to the
ASLB that there are four reasons for finding the existence
of "exceptional circumstances" as a predicate for the
issuance of subpoenas under 10 CFR 2.720(h), to wit:

The issues under consideration are critical to
plant safety;

- The two ACRS consultants have critized specific
aspects of analyses made by the Applicant and NRC
Staff;

3. The ACRS has recognized that some assumptions in

such analyses are unigue and that Diablo is not
designed to as high a level as the plant that
would be designed today; and

4/ There can be little doubt respecting Intervenors intent
to stall these proceedings. In the course of the
arguments on the Applicant's motion to the ASLB to
reconsider its denial of subpoenas, counsel for
Intervenors refused to stipulate that the finding of
exceptional circumstances should be waived. Among
other things, he stated:

"Subpoenas can issue, but only on a
finding of exceptional circumstances.
* * * QOtherwise we sit and wait for the
Appeal Board to make its decision."
(Tr. 7499) "
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4. The pool of experts available for such analysis 1s
extremely limited.

The ASLE correctly rejected these reasons as
establishing "exceptional circumstances." The f{irst reason
relates solely to relevancy and clearly everything that 1is
relevant cannot be categorized as an “excepticnal
circumstance."

The second reason merely cites that two of several
consultants to the ACRS nave differing opinions on certain
aspects of the Applicant's and NRC Staff's analyses, but not
necessarily in the end rerult 2s reached by the ACRS, nor
that such differences have led or could lead to an unsafe
plant. Clearly, differences in opinions of experts over
details o>r analyses cannot be considered exceptional;
rather, it would be excepticnal to find total agreement
among any group of exparts on every detail of any analysis.
In any event, differences of opinion that two out of nine to
eleven consultants engaged by the ACRS in this case cannot
be used to establish exceptional circumstances, because that
would justify issuance of subpoenas for all ACRS consultants
which of itself would be a "probe of the reasoning process
underlying the collegial ACRS report" proscribed by the
Interpretative Statement. Further, if a cdifference of
opinion by itself constitutes an "exceptional circumstance,"
the intent and purpose of the "exceptional circumstance"
test of 10 CFR 2.720(k) will be defeated and no NRC
personnel will be able to avoid a subpoena.

The third reason presents nothing exceptional as
to the two consultants sought to be subpoenaed. The
ultimate question is whether operation of the plant as built

will create an undue risk to health and safety of the public.

It is not whether a plant designed today would be designed
to a higher level.

The fourth reason, i.e., that the pocl of experts
is small, is fabricated from whole cloth. There is nothing
in the record to fiad whether the pocl is large or small nor
whether Intervenors have exhausted all reasonable efforts to
find other competent witnesses.

‘ In sum, the ASLB, after careful review of the
extensive arguments respecting the four reasons on which
Intervenors relied, correctly rules that exceptiocnal




circumstances had not been established. 5/ On the basis of
the arguments and material presented to the ASLE, any other
conclusion would have totally denuded the protection which
section 2.720(h) is intended to afford. For, if exceptional
circumstances exist here, they would exist in all situations
vhere consultants present report:, whether they contain
favorable or unfavorable comments »n the Applicant's or the
Staff's presentation. The consultants are not the only
persons qualified to give their exper’. opinion on the subjects
under review. This being so, the only difference between

the consultants and other equally or better qualified pevsons
who are not consultants to the ACRS is the fact that they
have addressed their expertise to the very project 1n question.
I1f this constitutes exceptional circumstances, it would be
equally true of every ACRS consultant and ACRS member, and

the same would be true of all NRC Staff members, their
consultants, and to the NRC itself.

If each and every ACRS consultant or NRC Staff
member who reviewed a project and has an opinion on the
project comes within the exemption of exceptionai circum=-
stances, Section 2.72C(h)(1i) would have little or no meaning
and serve no purpcse whatscever.

Mction To Reconsider

On January 5, 1979, the day after Intervenors'
Request for Directed Certification was received, the
Applicant requested that the ASLB treat and consider such
request as a motion for reconsideration. (Tr. 7420-22)
Subsequently, when it was determined that the two ACRS
consultants wouid not appear voluntarily, the Applicant
proposed that the parties stipulate to the issuance of
subpoenas for Drs. Trifunac and Luco to testify in these
proceedings without a finding of exceptional circumstances.
The NRC Staff joined in this proposal. (Tr. 7424-26)

S/ Request for Directed Certification, p. 19. It is
unconscionable that Counsel for Intervenors nowhere in
its Request guote or otherwise set forth in full or
paraphrase, or provide even a transcript reference to,
the ASLB's subpoena ruling. Instead, Counsel has
flagrantly misled the Appeal Bcard with his statement
at p. 4 of the Request that the ASLB made its decision
"without providing any explanation for its decision."
Intervencrs' omission has been corrected by the
transcript portions attached to this Response. See
Tr. 4683-86, 7518-21.



. Counsel for Intervenors, however, refused to
stipulate to the issuance of subpoenas without a finding of
exceptional circumstances. Instead, counsel for Intervenors
ineisted that "we sit and wait for the Appeal Board to make
its decision." (Tr. 7499)

During the course of the argument on recons: deration
it became abundantly clear that counsel for Intervenors did
not stipulate to admission into evidence of the documents
designated as Board Exhibit 2. Applicant then moved that
they be withdrawn as, lacking either foundation, sponsorship
or a stipulation of all parties, they had nc basis for being
in the record. The ASLB granted the motior und removed
Board Exhibit 2 from the record.

Counsel for Joint Intervenors has no basis for
complaint. He is the one who made it clear that he did not
stipulate tc the admission of Board Exhibit 2 into evidence,
thereby emphasizing his cbjection to its inclusion. He has
now changed his mind. He now argues that he would have
conducted his cross examination of the seismic criteria
differently if Board Exhibit 2 had not been in evidence.
However, the seismic criteria were selected by the Staff
consultants, members of the U.S.G.S. and Dr. Nathan Newmark,
and Counsel for Joint Intervenors cross examined them after
Board Exhibit 2 was withdrawn. He could have used all of
the subject documents comprising that Exhibit in his cross
examination of those witnesses and failed to do so. He used
only two of them, G and H, in the cross examination of Staff
witness Allison, and they were thus introduced into evidence.
(Tr. 8398-8402)

Counsel for Joint Intervenors' own actions deny
his words. He was in no way disadvantaged by the withdrawal
of Board Exhibit 2 from the record. He simply failed to use
its contents in this cross examination for reasons of his
own.

Applicant's Suagested Resolution Of This Matter

: In conclusion and in order to expedite the termi-
natlon_of this protracted proceeding, Applicant suggests the
following actions be taken by the Appeal Board.

~_ First, the finding by the ASLB that Intervenors
hgve failed to establish that the requisite exceptional
circumstances exist should be summarily affirmed.

]



Second, the Appeal Board should rule that if all
parties stipulate that subpoenas may issue without a finding
of excepticnal circumstances, the ASLE may properly iscue
subpoenas for ACRS consultants.

Third, absent a stipulation by all parties, the
Appeal Board should rule that Board Exhibit 2 should not be
accepted into evidence without proper foundation.

Fourth, the Appeal Board should remand the matter
to the ASLE for further consideration in accordance with the
suggested ruling.

These suggested acticns offer several advantages
to the Applicant, the NRC Staff and the Intervenors. Applicants
are advantaged, because the potential interruption and delay
of the proceedings befcre the ASLB will be obviated and
Intervenors' delaying tactics will be thwarted at least in
part. The NRC St7sff will have avoided being saddled fc.ever-
after with a ruling that any difference of opinion of any
NRC personnel, including ACRS consultants, with either the
NRC Staff, the ACRS, an applicant or an intervenor will
satisfy the exceptional circumstances test of Sectiocn
2.720(h).

Finally, the Intervenors will have been fully
accommodated without anv prejudice and Drs. Trifunac and
Luco will be required to attend the hearings and give
testimony. Applicant will have an opportunity to cross
examine them and to present rebuttal testimony, if it so
desires after cross examination.



Moreover, if the actions suggested by the Applicant
are taken and Drs. Trifunac and Luco do testify, review of
the ASLB's ruling to withdraw Board Exhibit 2 from the
record will be obviated, because Intervenors will be enabled
to lay a proper foundation for their introduction.

Respectfully submitted,

JOHN C. MORRISSEY

MALCOLM H. FUREBUSH

PHILIP A. CRANE, JR.

Pacific Gas and Electric Coapany
77 Beale Street

San Francisco, California 94106
(415) 781-4211

ARTHUR C. GEHR

Snell & Wilmer

3100 Valley Center
Phoenix, Arizona 85073
(602) 257-7288

BRUCE NORTON

3216 North Third Street
Suite 202

Phoenix, Arizona 85012
(602) 264-0033

Attorneys for
Pacifjc Cas and Elecgtric mpapy

By .J;évxh/

Arthu?'s T
. U ‘M
Dated: January 17, 1979 (
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anything it wants in torws of puiting stuff ia evidencsz,
but that doesn't nal: it righe.
MRS, BOWERS: We discusced this at length over
the luncheon brecal:, but i thinl: we'll t&ie ten minutes aow,
(Laughter.)
and se2 Af anytaing has happoned.

(Recass.)

i S ———— —  ———— - —— .~ o\ T~ . ——— oo G . s
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MRS. EOWER3: We'd like %o p

We actuvally bhave (wo matier
being the subpcena ol Dr. Trifunac and Dr;

The pariieas did not enter into a
that these witnesscs be issued subpecenacs. If the parties
had entered into a stipuiation, the majority cpinien of tne
3card would have baea that it was inadequate unlass it

r2cognized that exceptional civcunctances had to existc, I

would have had a discenting copinioa if there had been a atipu~

lxtica.
Bul here wae exe facad with no stipulation. And

30 it is the opinion of this Board that exceptional circum-

stances must 2xist ia oxder fov these witnaesses to ba subposna-

a4,

Yow a second matter is ¢he motion to purge
the record of Doard's Ithibit numbaxr 2, And ve have detoer-
mired, since the matter of subpoena is bafore -- well, in
essénce we've reconsidered and determined that ocur pos;tion
Temains the same. 7

> So we've also deteimined that since this matter

is before the Appsal Board, that we will withdraw Boazd
Exhibit number 2.

Now 1f the Appeal Roard determines that the two

witnesses should be subpacnaed, cf course that would also

automatically bring inco the picture those documonts,

e ——— v ————— T ~O—. . ——

> — . — ———- - T ———— T e ————t—— .
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(Whereupun, the document
previously marxed for
identification as Board
Exhibit numbar 2 was
Withdrawn,)

MR, FLEISCLAKER: UWhat is tﬁo Board détarmines
not to subpoena them? |

MRS, BOWERS: Uell, we were trying to work out
an accomodation that didn't fly very far, and we now have the
matter -- our thougnt at the time by taking the documents in
was that the Intervenors would feel they were getiting their
day ia court on the documents. We now know that's not true.
And so we gee no reason %o leave them in the recoxd.

And if the Appeal Board determines that the
witnesses should not be subpoenasd, w2 would make no ‘change
as far as the recoxd, ’

So the Board's Exhibit number 2 is simply with-
drawn.

MR. FLEISCHAKER: Well, let me sec.

The basis for the Poard's decision, chen, is
that == could you explain the basis for the Board's decision

in withdrawing those documents?

MRS, BO¥WERS: We admitted them in the first placei

thinking that that woald be a catisfactory solutioa to all

parties. We know now that that's not a satisfactory colution
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bacavze we have a moticn bhefore tae Appeal PBoard that
Dzs. Trifunacs and Lucce h2 qubposnred. £0 ciwr puilpsse is p)
lorger accomplishing anythinea,

Co we sinnly will withdraw the doewaonts, Lnd

if the Appeal Board feels that th2 subpoonass cheald b2 issuod .

then the documents of course woulld come back in.
MR. TOURTELLOTTE: I{ ecffered.
MRS, BOWERS: VYes, if offerod.
MR. NORTCN: 1!rs., Dowvers, the bagig for cux

objection for having tham removed i1s that i tharz wag no

stipulaticn from tho partics, as pointed cut by M, Fleisehak: !’

then there's no basis for «he rac>rds to he ia avidence, he-
cause there i3 ne foundation Zor zhese exhibltsz, 2nd (hal was
the basis for our objecticn, of coursa,

MR, FLIISCHAXER: Well, T 4ust want vo roint

out far the reccrd that avervbedy agreed to their cuthentiecity

€icst.
Second, there was no stipulaticn., Houwaver, therse

was no objection at the tine.

Third, that wvihile thoy ara hwowarnsav, it's porfact-

ly preper for the Beard te bring that kind of hearcoy avidence:

into the record.
And 3 I undazatand the Beard's ruling, it is
because the Intervecnors choo to mursue with the Jppeal Board

the request for subpozaa. hey have now daterndned that tnair
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decision to accept this inco the record is objectionabla,

matter is

MRS. BOWERS: Well, we understand the entire

now befcore the Appeal Board.

MR. FLEISCHAKER:

Is the Licensing 3ocard going

to make the Appeal Boerd aware of this decision and the argu-

ments and the basis {cr this decision?

parties, who have a responsibility to file by Jaauary the 15th.

MRS. BOWERS: Wall

will bring out this situation,

wve would asgsume that the

MR. NORTCON: Mws. Bouwers, you can rest assurred

that we will make the entire transcript of this afiernoon's

session to this point in tima, plus the appropriate portions

of the Decemb2r 6ih arguments, available to the Appeal Board.

ticas about scheduling.,

MRS, BOWERS: Czn we move on to othar matters?

MR. NORTCOW: Mrs. Bowers, we do havae some ques-

And that is, Mr, Fleischaeker has

never infoimed us as to whea Dr. iall is going to appear.

back into the country around the first of January or the first

BaJlore we left he

told me that he was coning

pact of January.‘ And we would certainly 1ike to know -- and

I think the Staff would too =~ wvhen ho will be availavle for

deposition and when they intend to put him on az a witness, if

they intend to put him on as a witnegs,

about Dr,

MR, FLEISCIHAXER:

Brune {ixst.

-

I thought we were going toc talk

B I ————
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mpbs ! ! MR. HORTON: ZI'd lika to talk abont D, firune
z 00, hoth of them,
3 Cnu af the problems with Dz, Brunag 12 ¢hisg
4 f moraing I think Mr. == Coumasel for Intorvenors said ho veuld
5 R available Wedrasday the 9th, and XI'm net swee Vedsesday is
§ ) the'dth. Is 4t? I don't think it s, .
7 Okay. And that had wme eenfused, bscanse I Jdida't:

& i know vhether he'd ke availisble Wednoeday or “Procday the Seh.
|

¢ MRE. DOWERS: Defors we get lato this tee doonly,
10 ’ Dr. Martin feels the yecord wmay not show ¢hat thz fooced muled
11 on your motion to delete rhe Trifunac and Taeo dacvrents. I

12 thouoht T had expresced it in a way that did contaln a xulinq.5
12 But the metion i3 cranted. ;
14 ' MR, PLEISCHAKSR: T guees ore nroblum I have in

5 tarma of kceping the rocord strzight ie that thero may hava

16 i} bzen refurance to theoue desumentie in crosg-ermcnisabicn ot

17 several placens along the way =-

18 MR, NORTON: !Mrg, BDowars, that iz not tha case.

i None of our witnesses were cross-axamined oa thoso nuhibits

20 at all. They wers reforrecd to, of course, by Councel li his

21 ! argurenta to the Board aboui why excepticnal circumegtanaas
22 existed. But there werae no refereonces whatssceve:r to theous

23 || <Geccuments in crosp-examination, bacause we would hava objectad |

24 had there been and T would have romembered so.
25 | ¥R, PLETSCHAXIR: Well, I dom't recall
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e

mpb6 spacifizally. I know that I referred to them cn several

2 occasions. I would rather not rely en veour raocollection as

e e - o ————— e i ———

w

this point, Mr. Norten.

|

4 E And go what I would suggest, just in terms of !
5 i housekeeping, is that we leave those documents marled =g g
6 1 Exhibicg, as Joint Intervenors' exhibitsﬂ‘if neces;ary, or i
7 ! a2s Board exhibits, recognizing that they havan't been almitted!
8 } into evidence, but to the 2xtent that they'va be:n referred i
9 l to either in argument or in cross-examinatcion. i
{x i MRS. BOWERS: Well, they would remain a part of 5
i1 ! the documentation becauze if something i3 offered and rejecte
12 L it's a part of the -- |
13 p MR. FLEISCHMKER: Ckay. |
14 | It i3 ntill the Board's Exhibit numbder 2, but i
15 it is now 4deleted from evidence, but part of the record. |
16 % MRS. BOWERS: Right. . :
17 MR. PLEISCIAKER: Okay. Fine.

18 E MRS, BOWERT: Cne other matter, and of course

19 this goes to scheduling.

20 As I menticned, the Doard was somewhat disturbed
21 Oy what seamed to be 2 very rigid position on tha part e¢f the
22 || Staff that you would not consider beginning any of your

23 direct case until the Intervenors hzd complated their case.

24 ! Now when we had two weeka of hearings on the

environr.ental issuves there was very fina accomodation among |

T I p——

-
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mpb?7 ! || the partiez in order tr aave each party's vitnasses avail-

oy

it able when it would baczt £i: their schedulez. Jnd ¢of cousne

S | we recognlize that we're dealing hove, maybs evea vore ro than
4 q in othsr proceedings that I've bheon in, with univaveity
S} prefeszors who have cbligations. We've dealinyg witl nesple

5 ﬂ who have other cutside obhligatior .

7 % So perhaps you've heen able to yori: oui an
3 | accomedation during the luncheon break. Dut vwe 45 need to
|
5 ! face that issue,
10 g MR, NORTCN: Well, Mrs, Deowesrs, frankly uve find
1 } it mest irritating that -- you know, wa have our witnesues
12 | which you've heard, arnd thoy were univergity profassers Jrom
13 || Washingteon and Berkeley and Stanford and MIT ard all ovar,
i
11 ; In fact, the man who cane £rom !IT had %o bring a teachlng
15 ! assisrant with hiﬁ and the exam papers to grads during ih
16 ‘ hearing, during tl.a nights. And yot Interroaors seom te be
17 able to have a special ciroumstance for every siagle witness,
18 i that he can only ba hero -- that ha's going 2 go ¢en 2
|

19 cruise, one of them waa coling %o go on a cruise and he had

20 to be here sarly. Somebedy clze has got to go someplacs, 20

n

1 they can't b2 heze until then,

I don't understond why the Intorvenors cot

apecial treoatment in terms of their witnezses whoen noither

& R B B

-

the Applicant nor the Staff -- and I don't wean Lo vay that

exclusively naver get gspecial tvreatment, but wa do uhativaz

- . —
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Ara Sasna ang
gt wita v, BHusoard?
dds JuETod: Yas, iirs. vowaks, ve nave ounz and
=

fthat i8 taarzs wos sov: coafusion ia iy Lipd, i5 a0 220 cisa'y,

about how vou ruLlad on Frida gnsdliag nov Bng dcald WJould
- -

5

nava rutad snouvld vasea o zaa A stiguliatica aery T 4

4
- e

the pariies to havae the subpoesis Lo

+

S, HeiS:  MJall Ll theya hac bsas & stijsulagics
taat recited 2 apbioanl eiwowr eneced wiat tua partionaayrn:d
to, tnea %he sosnd would hava aco oated Lt without resarvalion.
If tpere woe 2 shioulatioa wadt «ld not ragite aceplicaal
cirsungaancas, vag wajority of “na dooud wesld kol hava
accepted it.  mantioncd faan L veuld aive Loes ciscoatiag
in wiat casza. It dossn'i mattax, Lnowja.

pls JORLOE: kLY.

M, TOURPLILSTEE:  Taw majorily of thc Boaxd
would sot have aceoptad tae stipuladion and tao 34apCanss
would npot nave lLzsved?

MRG. DOWBRST That's rigni, waless tho stipulatica
ware citing euceopciopal cirsaustances.

AR TOUWEHLLOWMIN: sad you vweowld Lhave Jdisseactd
£rom that? -

MRS, G0BiS: XYoo, A8 “hars had Loan a siipelatica



! ! j .
"3/ ag” that: wag silent. I probai

but for futura gUAAANUCe: ee

ticu, evan tusv.n A
tuat it's appzopriste for
$Cugd mawbers do paL ayres with saak,
dite TOURTELLOTTE: I Sase 1% dnnopart iun Al

rolipg 2lso is a wnjection of lme Hecil’s potilica taaw tns

exceptional circuasiaopcas evn wnera O prassat tha

anc tua Staff is in a positien of waiviay tocse, the Xigat

i te iasist upoa thab,

e —— . — .

12 ARS, 30VERS: Well, it weuld have tihat cifect
’ 13 becauss the otier 2dard voukess fall tuat ovcepiional eix-

i1 i  cumstances nad t2 ba establishad,

i5 : g o, de, Flaischakar callad satuxday afiarpodn

i6 aad saia wiw: tre agsreoval of Hr. Toveiallohie asd Hie HIETOL
7 that he hed boan 2bla %0 yget ia Scusu 2lth 2¥, Lrune aad tuat
L] if the Board waritaed ur. Brune Jars Comoxrow to tostify taat,

. — —

if he could got »lane resaxveticons, That he woula L4 hsre.

“0 Do you nave any «ore iasfomaation os tuat?
21 1 MR, ZAISTOVICH: Dz, ¥dvas vill se hais.

\ » ltS. SUVSRS: Fioe. Jall, the uealioy was ot o2
23 3hamrock Fileon pui L understend o was staving with relativs
24 s Is “hara any other pralimisary maifng?
23 (do rzesponsa.)
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FEITESS BOWERS: Iu’'s note in a aasice now. IL
for awkile Donvd o RIDAC 2 and ves Oer withdraw 5

KRe FIZTECHARER: I et OFfoving the doo
AnCO eddence., I'm aul g Mr. Rilis £L State what th
r"if!"c anl 120 Mcommmendacions A 1 1 balisva 18] liia

A P T s 3 " L & o W el DIy e AL
a4 cocuient efove him whica parnics hin &= atate hess ceomm

: : & o Baled a Sadom & ey : vamosd & F a3
merdaciors. I'm noé &éeling hinm chon 4.8 nerit of tha
~ g - & .'..o- e ¢ . e la -~ LB 2 ‘e~ * ‘e . » -
recommencatior?, I'n Just askiag hiy tea what &haw vors,
AE, HORUON: mys. Bovave e BR18 fine wa woald
’ -

rove what appears =0 se¢ Joine Intarverers’ G ang 4 = oy’
how taey're labeied oa wy «opies that ¥ was vrnished,
JI-C and H -~ into ¢vidence.

HRS. BOUEMG: I shink 4% ideasification may |

misleading. Thev ars aovw e2llzd Joiut Intasvenors'! G and ",

but they're in the dackos £ile ac Zoenrd Dwnber 2, G and
H2UT now. the renurhared - vell, T don't luiaw
that JI-C ane i1 vou' g have ay meaning, bocause khere's
noething prior in tha alphubat for Joint intarvenors.
MR. TOULTSLLOTTE: I've got a vhole can of wurans
of problems.

One g, T thought Searad Exhibit Number 2 was

excluded fionm che » orl.

& e T LT\ Carnte 1o r3 p 3 . ~ ' 2.

MRS, DOVERS: = TOMalas ia ¢ie docket file.

' AT P A : 4 et et > 4 :
YR TCURTELLOYTTS: T uncerscand chat, but i i3

e T —

o .

batn o

e — . — —
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andd then proke
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into evidance.
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documents o~f Tr
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l iRS. BOVERS: wail, ir leoae avaryboedy, e,
2 : > .
‘ Nort-n N28_ now offavad = TR R TN Iscoant: pes svidaene:
1
|
., . -~ e . s o pr - e .
‘ MR, TOUITELIOT R, &ven 45 2 offars then iute
{ i A - ~ ' wpd : 3 . 8 . ' 3
i evidenca, what I'm “eving is =has whaithor Aeyire in eviciion

or aost, tahs Tuzpoge o Cross~examinsatio, i o probe what -

S mind, neoi to pys SCmething else in his wiad

- S g 2 |
aé ver Lg h v 3%

"o, - 1 2an » -l 1 T . s -
MNOR" Qll ¢ I3, Beve “S, b 2icn? t 6 fer thous
b oo - . fo TR - -
I'm rovi g e into €vidance. They wa:e

¥od {0 be mariied Ly Jeinr Inte:vcncrs, oFf -

S our pvosition thar 1f thev'=o Joing €0 ha
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CERTIFICATE OF SERVICE

The foregoing document of Pacific Gas and Electric Company has
been served today on the following by deposit in the United States mail,

properly stamped and addressed:

Elizabeth S. Bowers, Esqg.
Chairman
Atomic Safety and Licensing Board

U. S. Nuclear Requlatory Commission

Washington, D, C, 20555

Mr. Glenn O. Bright
Atomic Safety and Licensing Board

U. S. Nuclear Regulatory Commission

Washington, D. C, 20555

Dr. William E. Martin

Atomic Safety and Licensing Board
Senior Ecologist

Battelle Memorial Institute
Columbus, Ohio 43201

Mr ., Elizabeth Apfelberg
1415 Cazadero
San Luis Obispo, California 93401

Janice E, Kerr, Esq.

Public Utilities Commission

Of the ttate of California
5246 State Building |,

350 McAllister Street

San Francisceo, California 94102

Mrs. Raye Fleming
1920 Mattie Road
Shell Reach,-California 93449

‘Mr, Frederick Eissler

Scenic Shoreline Preservation
Conference, Inc.

4623 More Mesa Drive

Santa Barbara, California 93105

Mrs. Sandra A, Silver
1792 Conejo Avenue
San Luis Obispo, California 93401

Mr,., Gordon Silver
1792 Conejo Avenue
San Luis Obispo, California 93401

Brent Rushforth, Esq.

Center for Law in the Public Interest
10203 Santa Monica Prive

Los Aungeles, California 90067

David F. Fleischaker,
1025 15th Street, N.W.
5th Floor

Washington, D. C. 20005

Esqg.

Arthur C. Gehr,
Snell & Wilmer
3100 Vvalley Center

Phoenix, Arizona 85073

Esqg.

Bruce Norton, Esq.

3216 North Third Street
Suite 202 :
Phoenix, Arizona 85012

Chairman
Atomic Safety and Licensing
Board Panel
U. S. Nuclear Regulatory Commission
Washington, D. C. 20555




Chairman
Atomic Safety and Licensing
Appeal Panel
U. S. Nuclear Regulatory Commission
Washington, D. C. 20555

*Mr. Richard 5. Salzman, Chairman
Atomic Safety and Licensing
Appeal Panel
U. S. Nuclear Regulatory Commission
4350 Eastwest Highway
Eastwest Towers
Room 529
Bethesda, Maryland

*Mr. Alan S. Rosenthal
Atomic Safety and Licensing
Appeal Panel
U. S. Nuclear Regulatory Commission
4350 Eastwest Highway
Eastwest Towers
Room 529"
Bethesda, Maryland

*Dr. W. Reed Johnson
Atomic Safety and Licensing
Appeal Panel
U. S. Nuclear Regulatory Commission
4350 Eastwest Highway
East./est Towers
Room 529
Bethesda, Maryland

Secretary
U. S. Nuclear Pegulatory Commission
Washington, D, 7. 20555

Attn.: Docketing and Service Section

James R, Tourtellotte, Esq.

Office of Executive Legal Director
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U, S. Nuclear Regulatory Commlss1on
wWashington, D. C. 20555

Mr. Richard Hubbard

MHB Associates
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Suite 6

Palo Alto, California 94306
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Attorney
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