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DISCLAIMER

This is an unofficial transcript of a meeting of ths United States
Nuclear Regulatory Commission held on Marech 15, 1979 in the
Commission's offices at 1717 H Street, N. W., Washingten, D. C. The
meeting was open to public attendance and observation. This transcript

has not been reviewad, corrected, or editad, and it may contain inaccuracies.

The transcript is intsndad solely for genaral informational purposes.

As provided by 10 CFR 9.103, it is not part of the formal or informal
record of decision of the matters discussed. Expressions of opinion in
this transcript do not necessarily reflect final detarminations or
beliafs. = e pleading or other paper may be filed with the Commission in
any proceeding as the result of or addressad to any stctement or argument
contained herein, except as the Commission may authoriza
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UNITED STATES OF AMERICA

NUCLEAR REGULATORY COMMISSION

Discussion of Selection and Training
Process for ASLBP Members

The Commission met, pursuant to notice at 9:40 a.rm.,

Commissioners' Conference Room
1717 H Street, N.W.
Washington, D. C.

Thursday, March 15, 1979

Joseph Hendrie, Chairman of the Commission, presiding.

PRESENT:

Chairman Hendrie

Commissioner Gilinsky
Commissioner Kennedy
Commissioner Bradford
Commissioner Ahearne

ALSO PRESENT:
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L.
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A.
Je.
R.
G.

Fitzgerald
Gossick
Chilk
Kelley
Rosenthal
Yore

Lazo
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PROCEEDINGS

CHAIRMAN HENDRIE: The first subject this morning
a discussion of a study that was carried out on the selection

and training matters for the Atomic Safety and Licensing

Board Panel Members.
Let's see, we have members of the Board and the

Appeals Board here to help out. This study was mandated

by the authorization act that we are operating under and
we were due to report to the Congress on January lst, but
it became clear some time ago that the study was not

completed in an orderly way by that time, and we talked

to the committee staffs, and having an informal agreement

| to run over that time as necessary, I'm not sure what
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. we have prcmised-- the submission date. Do you know Jim?

. MR. FITZGERALD: I think that that was left open.
,;Some time in March.

,? COMMISSIONER AHEARNE: There is a comment, I guess
an paper that you sent up, somewhere saying that the
}’Senate Authorization Committee hoped, to certainly get this

}iby the end of March.
5
i

MR. FITZGERALD: Right.

| MR. KELLEY: That was Congressional's view.

|

| We are going to have it up there before going back to the
Hart Committee.

CHAIRMAN HENDRIE: Okay, let's see, should I ask



. you, as one of the proprietories of the effort to start

| out?

MR. FITZGERALD: Well, I would be happy to kick
it off with a little background of the origin of this
task, and also ==-

COMMISSIONER KENNEDY: Could we start by assuming
that we have read the paper. Is that fair? I mean, I'm
just thinking of shortening the background so that we can
get through some of the agenda today so it won't be all
carried over until tomorrow, as usual.

COMMISSIONER GILINSKY: That's a novel approach.

COMMISSIONER KENNEDY: I'm just speeding the
licensing process.

COMMISSIONER <ILINSKY: Here, here.

MR. FITZGERALD: “ell, that eliminates most of
what I had to say.

(Laughter)

CHAIRMAN HENDRIE: Would you state your name for
the record, please?

COMMISSIONER KENNEDY: Think of what I have saved
you.

CHAIRMAN HENDRIE: I think you had better tough
the high points along the line, Jim, to lay the background
for the discussion.

COMMISSIONER BRADFORD: Fine.
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' record will continually be replete with efforts to move the

| licensing prccess forward.

MR. FITZGERALD: Well, in brief ---

COMMISSIONER KENNEDY: 1I'll try each time. The

CHAIRMAN HENDRIE: I heartily endorse them.,
MR. FPIT2GERALD: A couple of GAO reports issued

in the late winter or early spring of '78, particularly one

involving North Anna and Board Notifications, dealt also
with the general performance and qualifications of the
licensing boards.

GAO, in one of its reports, did find that there

. were a lack of meaningful position descriptions for members

of the boards,. little publicity with regard to vacancies

- on the boards, and little attempt to establish the independencé

' of new members. i

i

They found a lack of any attempt to evaluate the

1 performance of the boards, and raised the possibility that there

was no adequate formal training program for board members.
They recommended that minimum gualifications for
board membership be established, that the need for training
be determined, and %hat a competitive system of £illing
vacancies be established.
The Chairman, in a letter in response to this
GAQ report indicated that the PDs were being upgraded, that

greater publicity would be given to vacancies, and that an
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. expanded orientation program would be instituted,

! Nevertheless, the section in the authorization
| Bill that had been drafted back in March and April of '73
i persisted and ultimately got enacted in November. Your
response was to establish a working group with directions
to nail down or identify the present process, the present
process back then, for selection and training, identify

| the process of an analogous group as far as selection and

training, which would be the administrative law judges
throughout the federal agencies; consult with people inside
NRC that are knowledgeable about the adjudicatory process and
also seex the views of people outside NRC for independent
view points for comments, ideas; then give to you a report
of any findings, opinions and recommendations that the
group might have.

| we contacteq outside people by a questionnaire

| that we sent to a rather large sample of the practitioners

|| before the licensing boards. NRC practitioners, applicant

; attorneys, state attorneys and also intervenor attorneys,

and some NRC staff management.

We also conducted personal interviews with members

: of the li :nsing board, the Civil Service Commission's
IALJ office and several individuals knowledgeable about

i adjudications generally. We also conducted some interviews
|

iwith NRC technical staff. A .iterature search was also done

]
1

|
|

1
i
i
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;with the help of the Administrative Conference that
identified several documents that dealt with ALJs, selection
%and training. There is nothing that dealt with =-- by the
TAdministrative Conference that dealt with the selecticn and
| traning of licensing board members, specifically.

Then, working collegially, we came up with the
recommendaticns that are discussed at pages 34 thru 49 of
our report, and they are summarized in Section 6 on pages

49 to 51. The working group is here to discuss, answer any

{
I,questions that you may have.
CHAIRMAN HENDRIE: Okay. That wasn't tco long.

|
!
!
; Jim, you people are the beneficiuries of these
|

! recommendations, why don't vou =-- we have a memorandum,
Y T

|
':Bob Lazo sent it us, so why don't you hit the points in

‘%there where you disagree or would like to see gqualification
|
| of the recommendations in the stud summary.

|
MR. YORE: Well, first of all, I would like to

say that we think the working group did a very good job.

; We have a few comments that I would like to

|
|
|
‘|
|

| discuss or suggestions. These are mostly administrative

in nature, but perhaps they could be used as gualifications

|

i

%

iin any transmittal that went tc Congress with this report.
z The first item is -- I have gone through the

| page numbers here, is on page 50, and that is the interview =--

the recommendation is that the candidates be interviewed by
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five Commissioners. Quote: "Have all of the
Commissioners interview the three candidates referred by the
Steering Committee."

Well, there is a problem with scheduling with two

| Commissioners, trying to conduct these interviews, and

five Commissioners doces pose a problem. I am really bringing
this to your attention if this is necessary. We feel that
an interview by two Commissioners would suffice and I point
this out to you because =---

COMMISSIONER KENNEDY: Let me note for the record,
I have never had any difficulty in scheduling such interview.

COMMISAIONER BRADFORD: The prcblem isn't scheduling
the interview.

COMMISSIONER KENNEDY: Well, it is reaching
conclusiocns.

" MR. YORE: Well, T didn't want to say that.

COMMISSIONER KENNEDY: Well, that suggests that
there must be some merit in the five Commissioners meeting
with them,

MR. YORE: I offer this for your task.

I think the report should be made clear that the

selection by the Commissioners is not limited to the names

» submitted. Now, there is that flavor in it, even though
| there is a qualification in the supplemental memorandum that

| was sent, but the report itself seems to -- you could read it
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. that it would limit the choice of the Commisicners =-- the
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24 |
- added layers of procedures necessary to do this job? We

ones that are sent to them by Steering Committee.

The se~ond point, on page 50, quote: "Discontinue
the practice of having new members observe a licensing board
proceeding before being assigned to the boards themselves."

We are opposed completely to this recommendation.
In fact, we think our people should go to more hearings,
observe more hearings, get more experience. In other words,
find out what public participation consists of at these
hearings. The intervention, the types of interventions
that are experienced. I think it would be really poor policy
not to let our pevple go =-- let the new members go to observe
the hearings in ppogress.

Page 36, the members of the Screening Committee
should be drawn from both within and without the Commission
and the government. I think it provides for five or seven --
five to seven member selection committee.

Now, it should be noted that if we go outside
the Commission, as we understand it, then the procedure is
subject to the provisions of the Advisory Committee Act.

Now, correct me if I'm wrong, Jim, on that one.
MR. FITZGERALD: No, that's correct.
MR. YORE: That's the way I understood it.

This would put certain restrictions =-- are these
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would suggest that it be left within the Commission. We

' think other offices within the Commission should participate

! in the Steering Committee, but if you go cutside of the

{

! select. They are nct bound by whatever the Steering Committee

government, I think you are going to have problems of

scheduling and so on.

COMMISSIONER AHEARNE: If you go to the Advisory

Committee format, do you have provisions for keeping the

meetings and closed and =---

MR. FITZ2GERALD: Yes, it does. They are closeable

under Exemption 6 of the Sunshine Act if you they are dealing

personal matters that might create an unwarranted invasion of

privacy.

I might add here that the judicial nominating

advisory committees. They have open sessions for organization

' committees that are widely used now are chartered as

and that sort of thing, but waen they are talking about

pecple's qualifications and what have you, they are done in

closed session.

MR. YORE: We believe that these committees should

be structured so as not to relinquish Commissicn control,

and it should be made clear in the report that there are

no restrictions on the authcority of the Commissioners to

is going to do.

COMMISSIONER AHEARNE: Could I ask Jim on

that one:

i
!
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I was a little unclear in reading Bob's comment on that
one. I wasn't really sure to what extent you had intended
| to so-called limit the Commissiocn's control.

MR. FITZGERALD: Well, we hadn't intended to limit

g ———

the Commission control, but we wanted to make it clear that

| the Commission should pick from the three that they interviewed
; in depth, and that you establish this elaborate procedure

for screening, in most instances.

Again, with a judicial nominating commission, the

T - e ———

«%Ptesident certainly isn't bound by the five names that go

up, although historically, generally, he picks from the five. |
COMMISSIONER AHEARNE: But that was the =-- ;

MR. FITZGERALD: But we had said extraordinary ---E

I believe ocur phraseclogy was "absent extracrdinary ;
;circumstances' we would expect that the Commission would %
ipick from the three. f
'§ COMMISSIONER AHEARNE: Extraordinary circumstances i
;iwould include that none of the three seemed to gqualify. |
J MR. FITZGERALD: A total failure of the process. |
;i COMMISSIONER AHEARNE: Yes. :
Then, Jim, to what extent did you believe that would

]

| decrease Commission control? |
|

MR. YORE: Well, .t seems to me that the way the

report reads, if you don't get the wording that is in thei.

f letter or the memorandum in the report, then the report is
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gquite restrictive.

I think, with the qualifying comment that is in
their memorandum, the supplemental memorandum, pernaps
clears it up.

COMMISSIONER AHEARNE: I see.

MR. YORE: But if the report is going to Congresc
and you read that cold, I mean, you are stuck with it.

COMMISSIONER AHEARNE: Yes.

COMMISSIONER GILINSKY: Could I ask here if Jim is
going to respond to the various points, I wonder if we could
go back to the one about the recommendation that new members
not cbserve hearings. You seem to say here that the result
of this may be they could pick up bad habits is the way I
read it. That is a pretty damning statement. Is that what
you meant or?

MR. FITZGERALD: We feel that -- you know, if you
take the practice of observing hearings in a vacuum and
you have the new member viewing the best bocard imaginable,

it might be a useful tool.

However, the practice is, and it is kind of inherent,

to get a new member on you are going to send him out to the
next ocne or two or whatever, that are sitting, and we feel
that that's a catch-as=-catch-can type of thing and they
could pick up bad habits.

COMMISSIONER GILINSKY: Still, there is something
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mock proceedings or training or whatever it is.
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MR. FIT2GERALD: Well, one point to keep in mind
is that as far as the attorney candidates are concerned,
the selection criteria includes an extensive participation in

the procedures.

COMMISSIONER AHEARNE: In administrative proceedings,

but not in the fairly unusual administrative proceeding of
the type of boards that we have.

MR. FITZGERALD: That's correct, but in contentious
administrative proceedings.

COMMISSIONER KENNEDY: Well, isn't this an argument
about nothing. These things aren't mutually exclusive, are
they?

COMMISSIONER AHEARNE: Well, the argument is,
though, Dick, they are recommending discontinuing the
practice, don't have new members go.

MR. YORE: Have a prohibition.

COMMISSIONER AHEARNE: Yes.

COMMISSIONER KENNEDY: Well, I'm just asking. They
don't need to be mutually exclusive. If you think they should
be, that's what I'm trying to find out.

MR. FITZGERALD: Well, certainly you could have

| people going to actual hearings and observing and also

using training aids such as videc tape.

P ———— - —
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COMMISSIONER KENNEDY: One might argue, indeed, if
one went to the training aid exercise where the ultimate in

perfection was displayed brilliantly so that they would

| all comprehend it, and then they went to another hearing,

they might learn from that how not to do it.

MR. FITZGERALD: They might.

COMMISSIONER GILINSXY: Well, except the recommen-
dation is to discontinue the practice.

COMMISSIONER KENNEDY: Yes, I'm just ===

COMMISSIONER AHEARNE: Jim, like you. I'm against
that one.

MR. FITZGERALD: I would like to ask any of my
colleagues for any comments they might have on it.

MR. SEGE: 1I'd like to add a few words if I may.

One advantage of having a mock trial tapes is
that it doesn't have to be perfect. It can have errors in

it and it can then be critiqued, because it is performed

by actors and what is good about the performance can be pointed

out, what is bad can be critigqued. This is very difficult
to do with a real board.

COMMISSIONER GILINSKY: Well, but you seem to be
saying there are errors in real proceedings.

COMMISSIONER KXKENNEDY: Well, it is the real world,
you know. There is scmething to he said for living in it.

COMMISSIONER AHEARNE: Was this a unanimous
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' conclusion, Jim, of your === |

| observing an actual proceeding is that it may be difficult

MR. ROSENTHAL: I strongly endorse this. '

I think the problem with the neophyte, as it were,

for him to differentiate between what is good and what is
bad practice. He is just thrown out there and he sees the
proceeding gc.ng on for several days, he gets no guidance

of any kind.

Now, it seems to me that the risks of poor practice
being picked up, as it were, and being treated as the manner
in which one of these very unusual type of hearings that
we conduct, should be conducted, is sufficiently great that
this present procedure of sending the new member out,
usually to the first hearing after he has come cn board, shoulq
be discontinued. é

So speaking for myself, as a member of the working
group, I wholeheartedly endorse the recommendation which was
to abandon this practice.

COMMISSIONER GILINSKY: Why wouldn't that usefully
supplement the other steps that you recommend -- the other
means for training board members.

I guess I'm kind of surprised that -- I wouldn't
be surprised if you said that there are other things that
are more usef1l, but I am surprised with the vehemence with

which you insist that this should be discontinued.
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¥ MR. ROSENTHAL: Well, I think it would be a
;perfectly good practice if, which is not, it seems to me
;ifeasiblo, the new member were accompanied by another non-
|participating senior member who could, as the proceeding went
ton, differentiate for the new member what is, again, good

i as opposed to bad practice, but throwing that member out,

having him sit in the room, as it were, cbserving what is

| going on without any opportunity for there to be subsequently

; to assist the new member in differentiating betwen what was

good and what was bad hearing management practices, I think

is undesirable.

Now, the video tape, as has been suggested, you

can program it, write a script in which you can program in

' good and bad management practices in a number of the
| situations which board members may confront cne case to
another. And the neophyte can see this, there can be

discussion of it involving both the new member's own

impressions and the impressions of more senior people. It
seems to me that that is not merely an extraordinarily
valuable tool, a much more valuable tool than observing on

your own a hearing without any guidance. And it seems to me

to avoid the pitfalls that are attendant on the present

| procedures.

Now, I grant you, this is not a matter in which

|a critique of the manner in which that proceeding is conducted,
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! reasonaile minds cannot differ, I'm not suggesting Jim's

views on it are irrational. What I am simply saying is ---

COMMISSIONER KENNEDY: Just wrong.

(Laughter)

MR. ROSENTHAL: Well, it was a judgment of the =--
it was a unanimous judgment of the four members of the
working group that that practice should be discontinued.

COMMISSIONER AHEARNE: What is surprising is, at
least as I read it, is there seems to be an implicit judgment
that most of the boards will be filled rep'ete with this
bad practice.

COMMISSIONER KENNEDY: Well, it implies something

else, it seem; to me, as I listen to this, and I must say,

Allen, I was mystified. It seems toc imply that these 'neophytés”

to whom you refer are, indeed, just that. Individuals whose
experience, background and maturity is of such a level that
they cannot comprehend what they see in some ratiocnal way,
and learn from it without some tutorial assistance.

I can't accept that. 1Is it true?

MR. ROSENTHAL: I would say that there is some
truth to that, yves, given ===

COMMISSIONER KENNEDY: I'm shocked to hear that.

MR. RO-“ENTHAL: -- the special nature of ocur
proceedings.

Now, I would ===
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COMMISSIONER KENNEDY: You ought to start back

earlier, then, at the selection process, because you know,

| we are training pecple who may not be trainable.

MR. ROSENTHAL: I tend to think, in the first place,

with respect to technical members =---

COMMISSIONER KENNEDY: Ah, there's the tvouble.

MR. ROSENTHAL: =-- this is the first exposure of
a technical member, normally, to the adjudicatory procass,
in general, and more particularly, our rather odd form of
adjudicato~y process.

I think there is no reascn at all tc assume that
a new technical member, comes to the task, I don't care
how carefully he is selected, with a firm understanding of
what his role is. That is something that he has to be
taught.

With respect to the lawyer members, I would hope
that the selection process would work in such a manner that
most of the -- not all of the lawyer members would have had
some solid foundation in administrative adjudication, but

having said that, I must also point out that too, our

proceedings are quite different from the type of adjudication

that most of the new lawyer members, if they are coming
from the outside world, have experienced.
So I would say, yes, I have some doubt as to

whether, in the case of most of these members they would be
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‘able, at the cutset, to differentiate between the good and
;the bad.

if CHAIRMAN HENDRIE: Let's suppose, for purposes

| of discussion, that the system indeed provides a set of
imperfect proceedings, and we nevertheless have to try to
carry out the training exercise. The preparation of the
sort of vedio tape/mock hearings that the panel has

; suggested is a fine idea, properly done, it is an excellent
fit:a;ning tool, very valuable. Properly done, it is also

: going to chew up substantial chunks of senior board member's

time.

1 Considering the rate at which we turn over board
members, I wouldn't be surprised but what you would actually
‘isave senior member time by sending new members to actual
iproceedings in company with a training advisor, in effect.
::Becausc, I think, by the time you get through trying to put
iitoqethcr the video tape series and be satisfied that you have
icovcred all the situations, you will have put in a good many
igman months of board chairman, vice chairman, and senior

| member time.

Now, if that can be done, if that taping =-- that

kind of mock hearing exercise can be done =-- worked into this

?,schedulc, why I would think that would be fine and much to
t

' be desired. But I think you have to recognize that it is
fgoing to be a time-consuming thing. Those sorts of ==
It

|
|
!
|

i
!
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the preparation of that sort of film docesn't come easily.
Further, I would say that -- well, I recognize
the difficulty of getting new members exposed to bad
practice, why I think the reual hearing situations -- it would
be just too valuable to abandon the practice of their going
there.
- COMMISSICNER KENNEDY: Too, I might even suggest that
if they are that bad, they ought to be discontinued and
the hearings themselves be reconvened.
CHAIRMAN HENDRIE: Well, I would hate to have
Commission meetings critiqued on ===
COMMISSIONER KENNEDY: Apropos of earlier
comments this morning.
CHAIRMAN HENDRIE: I think the point of where a
new member does attend an actual hearing that it would

seem to me to be reascnable there be an attempt to select

and schedule that attendance so that cne of the senior members |

of the board can, indeed, go along and provide the kind of
critique that would be useful in pointing out, oh, either
different ways of handling situations that come up, or what
seemed to be errors, if any.

COMMISSIONER GILINSKY: We are only talking about,
what, one or two new members a year, aren't we?

MR. YORE: Yes. Two or three.

COMMISSICONER GILINSKY: And =--

i
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CEAIRMAN HENDRIE: And if for each one of those
either the bcard chairman or vice chairman or cne of the
' senior members had to go and attend a couple of days of

@hearing with him to say, now, that wasn't the way to do that.

| At recess I will tell you how we prefer to do that or whatever.
i

EIt still strikes me as not a prohibitive time investment,
zand indeed, as I say, I suspect that is probably the smaller

time investment than plunging in and trying to prepare the

|

nisort of tape samples that would be very valuable, although

'as I say, I think that would be a very interesting and useful
exercise.

I would recummend to the Commission that we suggest
to the writers of the report that the abandonment of this
practice or discontinuance language be modified to suggest
that attendance at hearings would be, for experience, would
preferably -- I don't want to make iron rules, but preferably
:be in company with a senior member of the board who could
offer commentary as appropriate and so on, and also, that
the tape =-- that mock hearings recorded on tape and so on,
as a training tool, indeed is to be encouraged.

COMMISSIONER KENNEDY: Let me add that there have
been some laiguage this morning which implies, which I'm
' sure no one intends and that is that in fact, a new board

member arrives on the scene and ¢s he puts his briefcase

down, he picks up his suitcase and goes to the hearing, not
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fhaving yet been told what city he is in. Now, I don't think

‘that is the case nor certainly not intended to be the case.

"

y In fact, he does know a good deal about what is going on,
lwhat his role is or at least should, before he goes out to

I would hope that surely that could be easily corrected by

simply the kind of reasonable and effective orientation that
our to precede his attendance at any kind of a hearing.
Then with that view, I would certainly second the Chairman's
proposal.

COMMISSIONER AHEARNE: Let me ask Jim, what ===

MR. KELLEY: Let me just comment about the format
as it occurs to me you might ask the board.

It seems to me that the bocard, as a co;leéial body,
came up with this report and the recommended whatever they
recommended. If following this discussion they have seen

the light and they want to abandon that =-- I don't know.

The report is the report. I think you ocught to just reject
that part of ‘t if you don't agree with it.

COMMISSIONER KENNEDY: What we are talking about

the report ===

MR. KELLEY: Well, however you want to say it, but

| I think that is a point that should be brought up.

COMMISSIONER KENNEDY: Yes, that's correct.

any hearing. And to the extent that that may not be the case,

is something that should be put in a letter from us forwarding

|
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CHAIRMAN HENDRIE: Well, did the Congress ask us

' to appoint a committee to make a report to the Congress,

it
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upon which we would comment or did it ask for the Commission
' to make a study and report to the Congress? If it is

5 latter, then by George, it is the five of us on this side

of the table who are reporting and you gentlemen, I'm sorry

| to say, are assisting us in drafting a report. If we don't

agree with the draft, well, I'm sorry.

COMMISSIONER KENNEDY: You exercised your right to

| forward your »ath.

(Simultaneous voices.)

CHAIRMAN HENDRIE: But if it says Commission

' report, why === you kiow.

COMMISSIONER AHEARNE: Could I ask Jir another
question that is related to the earlier part. It is your
group's conclusion -- it wasn't clear to me when I read
through your report. It wasn't clear to me that your group's
conclusion is that the current level of training provided
is inadequate, is adequate and might be improved, or is gquite
good?

MR. FITZGERALD: I would say =-- I don't think we

| characterized it as such ===

COMMISSIONER AHEARNE: I know. That's why I'm asking.
MR. FITZGERALD: =-- most of the training that

is being afforded, we see as good. We recommend the



1 ‘%continuance of most, if not all, of the training that is
:;pxesently being afforded, annual meetings, the legal counsel ==~
3 “ COMMISSIONER AHEARNE: Let me get specific then. |
4 | The impression that I had was that one of the major mechanismsi
5 | of training for a new board member is in what this turmoil ?
6 | actually is like, and the procedure is to go to these |
7 i hearings. |
8 i Now, you make a very major point that that's really !
9 |a bad idea, shouldn't do it. |
10 | MR. FITZGERALD: Right.
llé COMMISSIONER AHEARNE: Now, you go on to say or
127 your point was in here that as one of the interviewees had ;
l3. suggested perhaps this vigeo/mock trial would be a good |
l4f idea and you don't go into much more elaboration, other than
15 saying in a recommendation to consider the use. So if one :
162 explicitiy took into == put into effect what you have E
17: recommended, you would cancel attendance at the hearings and f
lSéjyou would have another study on whether or not the mock trial
19; approach would be a useful one. So at that stage, we would %
20! no longer have that element. There wasn't any -- what ‘
21! seemed to me, a specific recommendation which would say:
22; here's how you would go about training a board member in
23‘fwhat is being done in a hearing. So that led me to my
241%question, should I therefore conclude that what is currently
ZS;Ebeing done in the training on how the board actually operates
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MR. PITZGERALD: Well, speaking for myself, I
believe that what is being done with the exception of sending

board members to view actual hearings, is good practice, but

| should be beefed up as we recommend it.

COMMISSIONER AHEARNE: Well, the recommendations are%
for example, continue the briefings of the individual, which
is sort of more of the same. The only difference, at least
that I thought you are recommending, was a consideration
which interpret it as a study.

MR. FITZGERALD: Well, we were reccmmending, for
example in the training area, that a vehicle be develcped,
such as minute taking, whereby people that are absent from
the annual meetings, Monday morning meetings of where
training type of information is put ocut ===

COMMISSIONER AHEARNE: That's a continuation. That's
not the new member focus.

MR. FITZGERALD: That's correct. It is not part of
the orientation.

COMMISSIONER AHEARNE: So you are saying then, as
far as the new member crientation is concerned, the current
approach, even dropping out their attending the boards, in
your view, the current approach is gquite adequate.

MR. FIT2GERALD: Well, speaking for myself, I think
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that I contemplate it, regardless of how we may have said it,

. that video taping, developing a formal training aid in that

"

regard would be done, but we may have come to it differently.
COMMISSIONER AHFARNE: That's not what you said.

MR. ROSENTHAL: May I address that.

I don't think that we recommended any new technigues

apart from the video taping. But we have some very specific

recommendations as to what should be the content, content, of

the indoctrination. The operation goces on, presumably, in
the same way it has in the past. They are provided with

materials, they are subjected to orientation sessions,

presumably run by senior members. We propose the continuation

should be covered, and I have no way of knowing whether all
of these_matters are covered in what we regard as the
appropriate depth, at this time. So I think it is very
difficult to say =-- at least I would find it very difficult
to say whether the corientation of the new members is or is
not adequate at this point. We have some ideas as to how it
ought to be run in ter .8 of the content and the focus =--
it is a different focus, obviously, for the lawyers and
the technicali members.

CHAIRMAN HENDRIE: If I go back and see whether I
get shaking or nodding or something else of the heads along

the table with regard to this thing, as I say, I would
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| suggest that we frame it in terms that it is preferable

' that new members observing hearings be accompanied by a
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senior member, at least part of the training staff or the
panel who can provide some guidance on whether what he is ;
seeing 1is good, bad or indifferent, and that we encocurage
the preparation and use of such things as mock hearings
and video tape as training devices. But I think we have to é
recognize that the whole development of those things is apt
to be some time off.

Jim, when you get ready to train Vic for Palo Verde,
I'd like to review with you, who is going to go with him to
his reservation hearing ===

MR. YORE: The first thing to train him on is how
to walk through snow at the pylles Airport.

CHAIRMAN HENDRIE: Snowshoes? Every board memher
is issued snowshoes?

MR. YORE: That's what they had to go through.

COMMISSIONER GILINSKY: We'd perform miracles being
out there.

CHAIRMAN HENDRIE: That's right. You would already
be out to the pre-conference with this background.

COMMISSIONER GILINSKY: It's too late.

(Laughter)

CHAIRMAN HENDRIE: Other comments here?

COMMISSIONER GILINSKY: Are they planning on o'linr

points?
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CHAIRMAN HENDRIE: Well, on this point.

COMMISSIONER GILINSKY: Fine, I agree.

COMMISSIONER KENNEDY: I agree. Provided it says
these two things are not mutually exclusive.

CHAIRMAN HENDRIE: Right.

Okay, now, other points?

MR. YORE: 1I've got some more.

CHAIRMAN HENDRIE: Let me go back.

We talked about the Screening Committees and the
three candidates to be presented Lo the Commission. A
recommendation that all Commissioners interview. I wonder
if we could go back for a minute and see if we could get

a sense of the Commission on where we are on that point,

i in which there is scme difference of opinion between the

recommendation of the group and what the board's response is.
| COMMISSIONER AHEARNE: I thought they were ending

up being relatively similar.

CHAIRMAN HENDRIE: Well, I didn't quite -- it
wasn't clear to me what the Commission's view was.

MR. FITZGERALD: With regard to limiting yourself
to the three, ancther thing that we didn't mention is, of
course, you could reject the three and call for further
screening ¢f a further search for a candidate. You wouldn't
have to pick anyone from the ===

CHAIRMAN HENDRIE: Is that noted now?
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COMMISSIONER AHEARNE: Page 36.

MR. ROSENTHAL: Bottom of page 36 reads, and I guote:

"Barring extraordinary cause for not doing so, the
Commission should fill the vacancy by the appcintment of
one of the three committee nominees.”

Now, I don't interpret that as imposing any kind

;.of iron-clad opertion. Indeed, there is no way the

Commission could abdicate that responsiblity. The theory here
is that the Commission itself is not obviously in a position
to devote the time necessary to the carrying out of a proper
~=~reening process. It's a selection committee =-- a screening
committee has been established as the 3judicial screening

committees are established, it spends a great deal of time

' on it.

Now, the Commission, obviously, and what we contem-
plate by extraordinary cause, but I thought that would have
been obvious, would have been if the Commission interviews
these three candidates, my recommendation is that all five
Commissioners do that, and the Commission then gets together
collegially and says, my God, I den't know where the
Screening Committee possibly came up with these three
lugheads. In that circumstaace, certa..ly the Commission
would have not merely the right, but the obligation,
considering the importance of these positicns, to dispatch

all three candidates and then, perhaps dispatch the Screening

|
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iICommittee to get new ones and then embark upon the task.

IBut. I frankly don't understand this problem.

| It seems to me, that as written here, there is no
limplication, no possible implication that we were suggesting
éthat -=- however the Commissicn may have regarded these

Ethree candidates after interviewing then, nonetheless, they
were iron-clad bound to take one.

i COMMISSIONER KENNEDY: I would only suggest, which
(I think is the point which the Chairman may have been alluding
éto earlier, that it might be just a little clearer that that

|is your intent, because it left me with the impression that

iwe would have had to have found each of the three candidates

i

1in dire jeopardy of immediate indictment in order to find

|

‘the one qualified. And I don't think that's what you intended,

[P
f ' MR. ROSENTHAL: That's clearly not what we intended,
!and obviously ===
}

CHAIRMAN HENDRIE: Allen, I think that's just
?right, but faced with language, except in extraordinary
leircumstances and so on, why I must say, I would much rather

ideal with language that says the C.mmission will select

| from among the three presented by the Icreening Committee,
it

lexcept for good cause or for =--

COMMISSIONER KENNEDY: Extraordinary.

CHAIRMAN HENDRIE: No, just for good cause. ==
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' including a feeling on the Commission's part that it
| would prefer to see a panel of more gqualified candidates
:Sor something like that. Language like extraordinary =--

i . .
| except in extraordinary circumstances or cases or so on,

S ——

| erects, what seems to me to be an unnecessary threshold.

| If indeed the intent is to allow the Commission to say, well,
f these are three interesting candidates but con balance we would
i
| prefer to see another panel.

COMMISSIONER BRADFORD: There are a couple of points.

i
l
|
i
ﬁ:
: One is that we are sending this to the Congress as

E
our document, therefore, it isn't as though this were something

;fbeing imposed on us by the group that has done the drafting.

!
'S0, in effect, it is our language. "

Secondly, I don't think this language is overly

;strong, given the other recommendations in the repor:. I

mean, they are recommending a very extensive screening, a ;
| full check out of all sorts of references, not just the ones %
provided by the applicant, including people who have known ;
and practiced with or been involved with them. It really ;

would be extraordinary, assuming those other steps were

carr:.ed out, that the Commission could not pick a satisfactory wmdaue
;from among the three -- whatever ycu call them, survivors =--
fzat that screening. From my part, the language is fine.
; COMMISSICNER AHEARNE: I would tend to agree with

Peter. Also, I think with that kind of tight language, the



; Screening Committee would probably be willing to work a lot

' harder.

3 CHAIRMAN HENDRIE: Dick, what's your preference? ‘
COMMISSIONER KENNEDY: Well, my own preference ?

would be to make the language reflect a little bit more

accurately what I suspect the situation really is (a), and
(b) what was intended by the drafting group in the first

instance. I think it is only a matter of the way the words

are written, not the intent. I think we are all saying
10 | the same thing, and generally, I agree with Peter, of course,
11 | we == I think if it were to say in the normal course, it
{ 12 | would be expected -- the Commission would expect to make its
13 | choice from among the panel presented to it by the Screening ' -
14 | Cormittee. I think that's the case, but to say barring
15 | extracrdinary cause for not doing so, which, as I say, sounds
16 | to me like an immediate indictment.
17§ I don't think that's what's intended here. There may |
18 | be a number of gcod reasons why the Commissicn wcould think
19& that perhaps a wider selection =-- a wider number from whom

20 | to select might be useful in a given circumstance.

21 | CHAIRMAN HENDRIE: Vic, what's your feeling?
22 | COMMISSIONER GILINSKY: Well, I think if we understand
{ 23 | what is intended, I think the language is okay. I thought

John made a good peint in that if you expect pecple to

25 | engage in this review and work hard at it as the would have
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ito, they really have got to have a feeling that they are
fdoing something that is really going to result in one of
}their choices that are chosen, except really in extra-
:crdinary circumstances. I think we understand what we mean
| by that.

I don't know that we have to have the word

! "extraordinary."” I think something along the lines is
appropriate.

COMMISSIONER KENNEDY: It is conly the word

"extraordinary" which troubles me. I think it is the majority

kind of ==~

CHAIRMAN HENDRIE: It hinges precisely on that.
! COMMISSIONER KENNEDY: I agree with you as well.
CHAIRMAN HENDRIE: I would use the kind of language
| that Commissioner Kennedy has cited and say the Cocmmission
| intends to make the selection amcng the three and not use,
I"except in extraordinary cases."

So I think, in order to help us divide the house,

|
|
|
l
|
l
|
’{why you need to sort of vote "yea" or "nay" on extraordinary
5!and then we can go on to the other point.

|

f COMMISSIONER GILINSKY: I think I could accept
'iexceptional or some other word that might be a little scfter.
E CHAIRMAN HENDRIE: I think a majority forms arcund

| the language as drafted by the committee. Let us accept

24

! that as the decision of the Commission.
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I will note that it is my own opinion that that

| language binds the Commission to one of the three candidates.

COMMISSIONER BRADFORD: Well, it also ==-

COMMISSIONER KENNEDY: Well, let me note that that
is not my understarding from all of the discussion here.

CHAIRMAN HENDRIE: Well, it is my understanding

that that's not what they meant, but I say I think they have

not drafted the language to accurately reflect what they meant,

and it is what the language says down the line that will be
controlling, and not what they meant.

COMMISSIONER BRADFORD: Also, it does depend, I
think on adopting this type screening process as set forth.
I don't think any of us want that language and a casual
screening process.

CHAIRMAN HENDRIE: Well, let's turn not to the
screeniné process. It has been recommended =---

COMMISSICONER BRADFORD: Are we accepting the
"all five Commissioners interview"?

COMMISSIONER KENNEDY: I certainly do.

CHAIRMAN HENDRIE: Well, I want to talk about that,
too. Do you want to have all five interview?

COMMISSIONER KENNEDY: I certainly do.

COMMISSIONER AHEARNE: Yes,

COMMISSIONER GILINSKY: (Nods in the affirmative.)

CHAIRMAN HENDRIE: All rigat.

i
H

|
|
|
|
]
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Now, with regard to the Screening Committee. There

. was a guestion raised about whether the membership of the

Screening Committee should be kept inside the organizaticn
in which you would not have an entity subject to the Federal
Advisory Committee Act or whether, as the recommendation goes,
you would include other people on it and that they would be
subject to the Advisory Committee Act.

COMMISSIONER AHEARNE: Other people -- I vote.

CHAIRMAN HENDRIE: Dick?

COMMISSIONER KENNEDY: I can see advantages either
way. I have no objection to outsiders.

COMMISSIONER GILINSKY: I think it would be useful
to have outsiders on it.

COMMISSIONER BRADFORD: I agree.

CHAIRMAN HENDRIE: Okay.

COMMISSIONER GILINSKY: 1I'd like to say a word about
the qualifications of members.

CHAIRMAN HENDRIE: All right, please do.

COMMISSIONER GILINSKY: I was pleased to see that
in the list of special gqualifications for lawyer members,
you had Item 4,"willingness to address and master scientific
issues in the past and form judgment on them."

I think there ought to be scmething comparable for

" technical members, and I don't think I see it, replacing

: scientific with legal or something like that.

!
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COMMISSIONER AHEARNE: Do you mean willingness to
address and master legal issues in the past and form judgment
on them?

COMMISSIONER GILINSKY: Yes.

COMMISSIONER KENNEDY: You would have to speak to

the Bar Association on that.

i
|
|

COMMISSIONER GILINSKY: Is there some reason you {

left that out? !

MR. ROSENTHAL: If I may address that, the answer é
to that question is "no". I think that selection, that point ;
is well taken. I might just note that certainly on the appeal
panel ocur two technical members have no reluctance at all to
play lawyer, and indeed, I think from time-~to-time they
indicated their manifested view that they are better lawyers
than the lawyers are. I would tend to say ==--

COMMISSIONER KENNEDY: 1Is there another judgment on

that questicn?

MR. ROSENTHAL: I doubt it.

I have to say that because Dr. Buck isn't here to

rebut anything that I might have said against that judgment.

No, I would accept, myself, I can't speak for the

other members of our working group, the suggestion that there
ought to be a parity there, because I think the thought we
were trying to convey, and we should have done it both ways,

was that all three members of the board have responsibility £ox
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casting votes on every issue that arises in the course of

; that proceeding. Now, there has to be, cbviously, a certain

amount of deference on the part of the lawyers to the
technal members on highly complex technical issues, and I
would hope, as I said, we don't always see it on the appeal
panel, that there would be a similar deference the other |
way. But I, myself, would have no problem at all with the i
qualification for -- special cualification of technical ‘
members being amended to indicate a willingness tc address
and master legal issues that exist in the case and pass
informed judgment on them.

MR. FITZGERALD: I would acree.

COMMISSIONER AHEAFNE: Me too.

COMMISSIONER KENNEDY: So would I.

(Other Commissioners nod in the affirmative.)

CHAIRMAN HENDRIE: Please do it.

Let me note a couple of items in passing and then
come to one of the more difficult issues.

First, with regard to the study of the use of
part-time members. There was not, I think,disagreement c¢n
the part of the panel without such a study being ccnducted, but
you did note in your memorandum several aspects that ought to
be taken into account in such a study. I would think it
reasonable that those things, in fact, be taken into account,

that is, the comments of the panel chairman, go into the
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irecommendations for such a study. Any objection to that?
] COMMISSIONER AHEARNE: I would prefer the way the
Chairman phrased the recommendation, also. He said to
undertake a study on how they are used, and I think that's
much better than the way it is phrased, as to whether there
is a necessity to continue.

COMMISSIONER KENNEDY: Agreed.

(Other Commissioners nod in the affirmative.)

COMMISSIONER AHEARNE: I think, particularily in

the sense of the technical members, I think it is much more

of a question of how they are used and whether there is

la necessity.

CHAIRMAN HENDRIE: Yes.

My second item of this lower key nature, I notice
‘that Bob ;azo's memorandum says he dcesn't think that the

jdiscussion of the legislative history in the report does

|justice to the Commission's answer to the GAO reports.

I gquess I would simply recommend to the drafters of
the report, consideration of the comment and see whether there
is anything else you think appropriate to put in to the
Eackground language. I wouldn't propose that we argue here

over whether particular paragraphs cught to appear or not.

Now, it seems to me that the recommendation about

Panel management reviewing and criticizing procedural aspects,

i
at least in the decisions and the conduct of hearings, sort of
i ‘

|

1
f
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a peer group review aspect, is a central pecint and probally
the most impor*ant aspect of the discussion this morninc.
The study members are for it and the panel management is
against it.

I'm curious. Jim, if we were talking here about

the selection and training of appeal board members, would you

think it a good idea to have a certain amount of peer review
and discussion of ===

MR. YORE: And how.

(Laughter)

MR. YORE: Well, that was my fcurth item here.

On management review, shall I give my thoughts on
that one at this time?

CHAIRMAN HENDRIE: All right.

MR. YORE: On page 51, paragraph 6 and 7 refers to
an assessment of the style and not the substance of a
decision after it has been issued.

This poses, certainly, quite a few administrative
questions, but I have no problem with that recommendation.
It is going to create difficulties in administration, but
we do raise an issue =---

COMMISSIONER KENNEDY: What's the nature of these
difficulties?

MR. YORE: Well, this is not done contrary to what

the working group said in their memorandum of February 27th.
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. This is the memorandum following up the comments that were

. received from our office. They say that chief ALJs do

25 |

exercise this type of gquality control.
Now, if this statement is meant to imply that this

is a common practice in other agencies, why it is incorrect

and 1 asked Bob Lazo to make a survey of this, and Bob,
could you enlighten us on what you.found out relative to
other agencies and chief ALJs?

MR. LAZO: Well, we did make a study.

I would, of course =-- starting ocut, you remember
that Mrs. Sally Greenberg of OPM, in her briefing last month '

on the Senior Executive Service did state that this was

a very rare practice amcng chief ALJs, that it was not the
normal. In fact, I think she said that any ALJs that followed%
this practice, that went out with one of their administrative
law judges would take a taster with them before they went g
to lunch. But we have alsc touched =--

CHAIRMAN HENDRIE: That may not be an argument
against institution of the practice, but only an indication ;
of how badly it is needed.

COMMISSIONER KENNEDY: Or the gquality cf the
restaurants.

(Laughter)

MR. LAZO: We have spcken, also, to a recently

retired chief administrative law judge, he's got 30 years
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in government service, he served as an ALJ in three different
administrative agencies and he is quite familiar with the
practice among the federal agencies, and informs us that

it simply is not the common practice. SO if ===

CHAIRMAN HENDRIE: Is it never done?

MR. LAZO: No, we can't say that. In HEW, the
Social Service Administration does try and conduct a review,
but ===

CHAIRMAN HENDRIE: Well, I'll understand the
statement then, not to indicate that it is a common practice,
but at least it is not an unknown practice either.

MR. LAZO: That really was our only point.

CHAIRMAN HENDRIE: Yes, gocod.

MR. YORE: And I think it should be noted that for
several years now, we have been having monthly meetings with
our board chairman to get ready for the Commission meeting,
at which the gquestions of scheduling and productivity are
discussed.

- So our only point -- I think that this can be
done, it has problems, I think that it might be worth while
because some people might say, well, this, now, is a tricky
way of back-door approach to putting the screws on our

board chairman, our board members, that the Commission, in

any referral to the Congress reaffirm the independence of the

boards in deciding these cases. They are not doing it with
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| the ALJs, it is not a common practice with them. And if

we are doing it with our board members, it may raise
gquestions.

COMMISSIONFR KENNEDY: I agree with that.

CHAIRMAN HENDRIE: I think, certainly, being very |
clear and explicit, and if necessary in the report reiterate |
the proposition that the sort of review and critigquing we
are talking about here, does not deal with the merits of
the case, but with the procedural aspects, and that the boards |
are, indeed, independent on the merits of the case. I think
that's a very important thing and ought to be done.

COMMISSIONER AHEARNE: Could I ask Jim a question
cn == I'm not sure I understand what the recommendation was.

I was having a little difficulty understanding
exactly what you had in mind in the sense. Are you saying
that the panel management should review every decision and
provide a critique on it, and should they review in detail,
every transcript and provide a critigque on that?

MR. FITZGERALD: No, I don't think they were contem-
plating that every transcript be reviewed and every
decisicn be reviewed, but that some be reviewed. Not that
it be =-- as we understand the current practice, this simply
is not done.

COMMISSIONER AHEARNE: I unde;stand that.

MR. FITZ2GERALD: =-- And that we thing that there is
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. ro problem with it being done, and indeed, it would tend, over ;

time, it could upgrade the guality of the decisiors in |

terms of writing style and reascning.

COMMISSIONER AHEARNE: Fine. With that understanding

~

I have no problem with it.
CHAIRMAN HENDRIE: Now, there were a couple of

matters raised, Bob, in ycur memo with regard tc the legal

aspects of such review. The study group wrote back and says
it would make it clear that it applies to procedural aspects
and not to the merits, there cught not to be a problem. Is
that ===
MR. YORE: I think maybe I could clear that up, Joe.
This is my last point, by the way. A troublesome
area for us is the subject of peer review, as distinguished

from this "after the decision is issued."

Now, this is before the decision is issued.

COMMISSIONER KENNEDY: You mean the peer review?

MR. YORE: The peer review.

CHAIRMAN HENDRIE: Oh, yes, yes. That's right.
This is a little different animal. Just so.

MR. YORE: That's right.

The way the recommendation is stated on page 51,
paragraph 8, it says, gquote: "Encourage board members to
seek informal peer review of decisions prior to issuance,

by available panel colleagues."
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Now, first of ali, I just want to throw in the
point that we are working under strict time constraints. This
15-day business of getting a decision out in an uncontested
case, 35 days in a contested case, forgetting that. We
think this is ===-

CHAIRMAN HENDRIE: If you made those dates more

frequently, I would score the point higher.
MR. YORE: Okay. I'll check that.

We think this is contrary to section 2.791l(c), on

its face it is contrary which states that in a contested
proceeding, members of the boards cannot discuss any fact
in issue with members of the panel appointed by the Ccmmissioni
from which members of the Atomic Safety and Licensing Boards |
are drawn. So that has to be rewritten. But if the intent
of the recommendation is that it only applies wo style
versus substance --- :

COMMISSIONER KENNEDY: After the fact.

MR. YORE: No, this is before.

COMMISSIONER KENNEDY: All right, style before the |
fact.

CHAIRMAN HENDRIE: This is a decision in draft form,
presumably.

MR. YORE: For our board members to go around to
their peers and say, hey, how do you like my sentence

structure, my rhetoric on this thinc, without getting into
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the issues in controversy which are the sexy items.

I think that we are treading on dangerous ground.

CHAIRMAN HENDRIE: It dcesn't grab you likely?

MR. YORE: No, because I know if I'm on a case, it is
the issues and controversies that I want to talk about.

I don't want to talk about my sentence structure and the
way I'm saying it.

Now, perhaps the rule should be changed, and we
noticed, just in going through some of our records, that OGC
does have a proposed revisicon which is out in the Federal
Register right now, it has more to do with the Sunshine Act,
but it does revise 2.719 and you can read it if you wanted
to that it would eliminate this.

Now, I don't know what the intent of that revision
is.

MR. ROSENTHAL: May I address that, because peer
review is a customary, almost universally follocwed practice
of the appeal panel.

Now, we do not get in on peer review into matters
of fact that are in controversy. And that is absclutely the
only thing that the section to which Jim has referred, has
any application at all. OQur opinions, my opinions, the
opinions of my colleagues in draft, are circulated to other
board members, all very informally, there is no formal

procedure.
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CHAIRMAN HENDRIE: Well, other panel members, not

; necessarily on the particular becard.

MR. ROSENTHAL: That's correct. I may be sitting
on a board with Farrar and Buck, let's say, and I will
give a draft, fregquently, to Salzman, Sharfman, Johnson.
What I get back is not: gee, your factual determination
here is all wet. That is something that they plainly
cannot get into, and they wouldn't take the time to comb
a voluminous record to determine whether our factual
determinations were right or wrong. What I frequently will
get back is either, one, that paragraph here is very muddy,

at least it is to me. I mean, you are close to the case,

you may know exactly what you had in mind, but as an outsider

reading that paragraph, I don't understand what you are
driving at. Or two, I think a certain legal holding you
have in there is either doubtful and you may want to
reconsider it, or at the very least, you have got to set
forth a lot more foundation for that legal conclusion that
you have.

Now, I can tell you this is a practice that is

followed in the courts of appeals, when I clerked 25 years

on the Court of Appeals for the District of Columbia circuit,

the judge I worked for, wnen he drafted an opinion, sent it
around not merely to his two colleagues on that case, but

he sent it arcund alsco for information to the other judges.
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Now, those other judges, just as the other panel
members, have no controcl over them. If they make a
recommendation and the three members of the board that are
sitting on that case and have decisional responsibility wish
to reject it, scbeit. But I cannot believe, I cannot believe
that there can be a really serious contention made that this
kind of informal peer review, where the peers are available
on the organization of the decision, the reasons that have
been assigned, everything except passing judgment upon the
facts which is precluded, I cannot believe that that kind of
peer review can have any other effect than to improve the
quality of decisicns. It has in the appeal panel, and I
can't imagine why it wouldn't have that same effect on the
licensing board panel.

CHAIRMAN HENDRIE: And you believe that the language
that Jim gquotes, which is amply dealt with by making it clear

that the merits of the case are at issue.

MR. ROSENTHAL: No, factual merits. There is nothing |

in that section that precludes another board member ccming
to the board that has the case and saying, we think your
legal conclusion is all wet.

Now, the board that has the case doesn't need to
agree with that. It has got the decisional authority.
Absolutely the only thing that is covered by that provision

of the regulations is facts that is in issue, on its fa-ze,
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" That is all that it addresses and for good and sufficient

reason, and as I said, we certainly didn't have that in mind,
and indeed, as a practical matter you are not going to get
one board commenting on -~ rather cutsiders to the board,
commenting on the facts, because those outside members,
undoubtedly will not examine the transcript, won't have "1e
time or the inclination to do it.

MR. LAZO: Mr. Chairman?

CHAIRMAN HENDRIE: Yes.

MR. LAZO: May I just add that we have always

lived by 2.719 in a very vigorous fashion and believe that all

members within an individual board, in a contested case,
should not consult in any way or manner with any other
perscn, that they alone are going to make that decision.

I should point cut that 2.719 dcoces not apply to

the appeals board. They are not used to it and it just doesn't |

apply to them and never has.

MR. YORE: We are the only ones that are mentioned
specifically in the regulations.

MR. LAZ0: That's right.

COMMISSIONER AHEARNE: Jim, what is the General
Counsel's reading on the legality of that?

MR. FITZGERALD: We see no problem with discussing
things cther than facts. The board is bound to make a

decision based on the record, getting facts from extraneous

- e —————————— S —— " P e R~ %t i
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sources, that would be improper. But discussions of legal
conclusions and the like, no problem.

COMMISSIONER AHEARNE: I think the issue we have

| here ===

MR. FITZGERALD: I'm speaking of myself, not the
General Counsel's office.

COMMISSIONER AHEARNE: Yes. I think what we have
here is a legal question, and I don't get the sense that
there is a disagreement that could it be done, it would be
a good idea, the issue is, can it be done.

CHAIRMAN HENDRIE: No, I think there is at least
some difference, because ---

COMMISSIONER AHEARNE: Well, what Bob has just said

is they really interpret it as it would be illegal for them

23 |

24

to do it.

CEAIRMAN HENDRIE: It is more than that, he is saying |

they have never done it and so ==--
COMMISSIONER AHEARNE: Because it is illegal.
CHAIRMAN HENDRIE: Well, I don't think he said
it's illegal, he said that they have read 719 in an
exceptionaly rigorous fashion. The implication is perhaps
more than is required, that they are purer than Caesar's
wife in this macter.

I think the guestion here is: Does the Commission

! think that thir sort of pre-publication of a decision.
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circulation for whatever comment cne may get, a useful thing
which is likely over time to contribute to an improvement
in the quality of the decision. If we think that's *“he
case, then the legal question is dealt with, I think, in a
straightforward way and I would outline a wajy *n do it in
a moment. But let me see first ---

COMMISSIONER AHEARNE: Fine.

CHAIRMAN HENDRIE: -~ where the sentiment is
along the Commission for that sort of circulation.,

COMMISSIONER KENNEDY: How much time is it going
to take? Let me just note that however desirable it may

be, the English language is a very complex instrument and

|

i
|
|

l

I have notir-d that there are a substantial number of superbly:

[l

qualified editors at all levels of this Commission. Well, let;

me say that I'm not sure that the time benefit ratio would

add up to any significant improvements. I would like to know

whether in fact it is going to take a lot of time. How much
time would it take to do this reasonably?

COMMISSIONER AHEARNE: They have never done it.

COMMISSIONER GILINSKY: Well, as I understand what
Allen is saying ===

COMMISSIONER KENNEDY: Well, you know, let's ask
Allea.

COMMISSIONER GILINSKY: -~ he isn't talking about

editorial changes, he is talking about whether the opiniocn

|
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! tendency of human beings.

MR. ROSENTHAL: I'm not talking about the Harper and

Rowe editcrial type of changes.

COMMISSIONER KENNEDY: I'm speaking about natural

¥R. ROSENTHAL: In the case of the appeal panel, the

time that is involved is negligible, that normally =---

COMMISSIONER KENNEDY: "Negligible" being?

MR. ROSENTHAL: "Negligible" possibly being an hour
or an hour and 21 half. The other board member sits there, !
reads the decision, he isn't, remember, going back and lookinq;
at records or anything. He is reading the decision, and he %
is reading it basically from the following standpoints: Does ;
the decision make sense in all respects or are there portions '
of it that are elliptical. 1Is the decision badly organized, i
broadly speaking. 're there legal detarminations made in ;
that decision that a.e not adequately explained .r suspect.

Now, if he goes back to the author of the decision
and says to him, I've got these problems, and the author
says, on reflection, I think you are right; and the author
then takes two or three days to revise it. That two or three
day delay, in my judgment, is well worth while in terms of S

COMMISSIONER KENNEDY: If that is the kind of
time we 2re talking about, then I would have no objectiocn.

MR. ROSENTHAL: Well, that's what we are talking about,
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and I'm not saying that the licensing board panel should
circularize it to a 50 people, to wait for people to come
back from out-cf-town assignments. I'm talking about when
the decision is completed there are a couple of people around
that office that have the hour or two to spare, to read the
decision over promptly, not to put it aside and get to it

in three or four weeks. I'm talking about dealing with it
immediately, fine.

Now, if on the other hand the decision is completed,
there is nobody around that is in a position to serve that
function, reading it over withir a reascnable period of time,
within a matter of hourse, or 24 hours, then obviously if
there is some necessity to get that decision ocut it goes
out. We weren't suggesting that there be some kind of
rigid requirement that there be peer review in every case
by "X" ﬁumber of peers. We just offered this as what would
seem to us as a technique which would, where it was practical
to utilize it, improve the quality of the decisional process
in the decisions that are rendered. And I just didn't adhere
to. that view.

COMMISSIONER KENNEDY: I would have no problem with
that.

MR. YORE: Jim Kelley is here, maybe he could
comment on this revisicn of 2.719 ===

CHAIRMAN HENDRIE: No, I don't want to talk about
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now, I want to find out if the Commission is interested in

24 |

29 |

peer-review in the context in which we have been discussing it

COMMISSIONER AHEARNE: Yes.

COMMISSIONER KENNEDY: Yes.

COMMISSIONER GILINSKY: (Nods in the affirmative.)

COMMISSIONER BRADFORD: (Nods in the affirmative.)

CHAIRMAN HENDRIE: Now, let is please ~-- would

you please go back and look at your language on this

particular recommendation and make sure that it reflects the

flavor that Allen has just given us here, that this is not
tc be regarded in the sense that every draft decision must
have comments from cne or two or three pecple, willy-nilly
in time -- never mind the time, that this is a device for

hopefully to provide some improvement. It doesn't have to

occur on every one, it is not expected to take long periods

of time. Reviewers are not expected to sit down and draft

documents -- their comments on draft opinions. It is

a verbal exchange between members of the bocard as practical.

Okay, now if the language fairly reflects that,
why okay. I don't remember it well encugh =~

MR. ROSENTHAL: The language is at the bottom of
page 47. It is the last paragraph.

CHAIRMAN HENDRIE: Don't read it to me. I just

want to make sure that the report =--

COMMISSIONER KENNEDY: I think the language would be
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improved by a sentence specifically addressing the
factual question which has been discussed, which it does now
contain.

CHAIRMAN HENDRIE: Yes.

Now, let us =--

COMMISSIONER KENNEDY: Elliptically, it does, a
peer view could hilp it.

CHAIRMAN HENDRIE: Yes.

Now, let us turn to the legal guestion. Since

this is what we think it reasonable to do, we now have some --

a few differences of opinion as to whether 719 clearly
allows this or clearly forbits it. There are two ways that

one can deal with that.

One of them is for the report to say the Commissicn

reads 2,719 as follows and then put in an interpretation.
This is just a report to the Congress, nevertheless, if we

couch it in that term -- in those terms, why I would think

it would be useful legislative history if anybody every wanted

to litigate over this matter.

The second way to deal with it is to go back and
run a rule change.

COMMISSIONER KENNEDY: I don't think the rule

needs a change.

MR. YORE: My gquestion is whether the revisicon that

is in the Federal Register right now, does revise this whole

!
}
|
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question.

COMMISSIONER KENNEDY: I don't know.

MR. YORE: Make it moot.

This was published on March lst and ==~

CHAIRMAN HENDRIE: I don't know. Anybody chance
an opinion, Jim? Either Jim, any Jim,

MR. KELLEY: This memo of February 15th guoting
719 (b) and (¢), Bob, is that your memo?

MR. LAZO: We are talking about the proposed change
to 719.

COMMISSIONER KENNEDY: Well, since nobody knows,
could we get an opinion and get it like this afternoon or
maybe in the next 20 minutes? If somebody wrote it, they
ought to know what it meant.

CHAIRMAN HENDRIE: Let me propose the follo °
to the Commission with regard to the legality gquestion.

The Commission is clearly in favor of this sort
of informal trading of views of panel members on draft
decisions, gocd. May we ask the assembled intellectual might
of the board and General Ccunsel and the study group to
decide, (a) whether you need a rule change, and if you do
to tell us and we will do it; or (b) if it is good enough
as it is to please write a piece in the repcort that says
the Commission reads 719 not to prohibit or preclude this

sort of exchange, and so on and so on. So whatever you
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collectively think is the right solution, please do that.

' Okay? But I think it is clear enocugh where we would like

to go, and I don't think we then have to struggle to do that.

Well, we got through that in better shape than I
thought, actually.

What about minutes of panel meetings? Or, if
the panel says, Gee, we don't want to take minutes, and
the other fellows come back and say, wait a minute. We
didn't mean transcripts or trying to reduce all the give and
take to summary statements, but ===

(Commissioner Ahearne departed the meeting. 11:15)

MR. YORE: We have no objecticon tc summaries, no.

CHAIRMAN HENDRIE: Sort of summary minutes that
say, you know there was a discussion of this point and =--

COMMISSIONER KENNEDY: A slight modification of
the language, because when it said minutes, I had assumed
that it was a detailed ---

MR. YORE: We call it a transcript.

COMMISSIONER KENNEDY: =-- Then it can be corrected
a little bit such as summary minutes or something of that
sort.

CHAIRMAN HENDRIE: Yes, if the language said
summary minutes or something like that, the sense would come
through.

The Committee use to take great minutes of this

kind, you know, after an hour's desperate in-fighting among



e

v W ~N o »

11,

12
13
14
15
16
17
18
139
20
21
22
23

24 4!

25

56

the members with bodies all over the floor, the minutes would
say there was discussion of the following point, you
know, and then they would go on to the next subject.

MR. FITZGERALD: That's not the type of minutes we ;
had in mind. |

COMMISSIONER KENNEDY: It was a forthright exchange
of view.

CHAIRMAN HENDRIE: No, but the minutes alsc put :
down any conclusions and the fact that there were flesh
wounds all over the place seemed neither here nor there to
us in terms of the record of the meeting.

Okay, I take it with that sort of understanding
that summary minutes then doesn't ===

MR. YORE: 1It's noc problem.

COMMISSIONER GILINSKY: But I think that Jim's
remark is important here. You mean minutes that reflect the
flaver of what w:nt on.

CHAIRMAN HENDRIE: These ..ind of minutes reflect
conclusions reached, other important ---

COMMISSIONER KENNEDY: The basic rationale for
reaching it.

CHAIRMAN HENDRIE: -~ other important points like
that. If there is a two-~hour hot and heavy discussion over
whether to do it this way or that way, what comes out is

the conclusion and not Mr. so and sc said this and Mr. sc and
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so said that. I think what they are worried about on the
panel is having -- is a mandate to keep a sufficiently
detailed minute which attempts to reflect the course of
the argument and so on. It certainly is not what I
intend, and if it is what the study group intended, why

then we have got a different view, but they come back on

the -~ in answer to the comments and say, the term "minutes"

was nct meant to suggest a transcript or reduce to writing

all the give or take. We expect concrete suggestions,

consensus of conclusions, good points made, and the like would

be included and distributed. Discretion could be used on
what to include.

Now, I think that's a fine prescription by what
I mean by summary minutes, and if we are agreed on that,
why good. We have got that one settled, good.

| (The Commissioners nod in the affirmative.)

CHAIRMAN HENDRIE: It seems to me that that
covers -- Do you have other points that you would like to
comment on and ---

MR. YORE: Only one other statement and that is,
whatever is wrought here, it is our understanding will not
apply retroactively to the selections that are in process
now for the panel?

CHAIRMAN HENDRIZ: Do you mean on the selectiocn

process?
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MR. YORE: The candidates we have now, please
let ues proceed under the old system until we get those =--
CHAIRMAN HENDRIE: I would propcse to decree the
process which has been underway on the candidates now being
considered, must surely meet anycne's requirement for length
and tortucusness. So I would think we have accomplished
the intent of this and I wouldn't make it retroactive.
Now, what other things do we need to get to get
up to a final stage here?
Does the working group feel that it ===
COMMISSIONER GILINSKY: There's the vice chairman
problem.
CHAIRMAN HENDRIE: Vice chairman problem? 1Is there
a vice chairman problem?
COMMISSIONER KENNEDY: Everybody agrees, don't thay?
MR. YORE: We haven't had one for 8 years. We

made a position.

CHAIRMAN HENDRIE: Anybody have any feeling about it?.

COMMISSIONER KENNEDY: I agree with the recommen-
dation.

CHAIRMAN HENDRIE: Okay, the workinc group have
any -- does it seem clear encugh to you so that you could
mov: ahead to whatever modifications that are indicated out
of this meeting and we could get final with the report?

MR. FITZGERALD: Yes. I wculd propose that we
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; address a memo to you that would be viewed as a supplement

| on some of the points that came out of today's discussion,

clarifying or adding a sentence that that's what our thought
was or whatever on some of these points.

COMMISSIONER GILINSKY: Well, weren't we talking
about rewriting the report =--

COMMISSIONER KENNEDY: Why can't we simply redraft
the pages of the paper.

CHAIRMAN HENDRIE: 1I'd like to be able to answer
"ves" when the senator says, have you got that report with
you, Mr. Hendrie?

MR. ROSENTHAL: One thing, Mr. Chairman, that sort
of puzzles me was, I thought that our responsibility was
not to render a report to the Congress, but was to render
a report to the Commission, whatever action the Commission

might or might wish to take.

Now, this is under date of January 3lst, the report

of the working group, and this is clear, from this morning's
conversation the Commission has decided to alter, at least
one of our recommendations, that dealing with the observance
of licensing board proceedings and wanted to alsc alter some
of the language that we have employed in other instances.
Now, it would secm to me that this report speaks
for itself, that what is needed on top of it, we can prepare

it, is a =-- some kind of transmittal indicating that the
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1 ' Commissicon has approved ---
( 2 { COCMMISSIONER KENNEDY: Al, please, please. Please
f stop, Al. For God's sake, what is this irstitution coming
i to. All we are asking for is a little staff support.
! Now, Mr. Chairman, may I suggest we simply take
this report, hand it to OPE and see if we can't get it done
this afternocon, and I think we can.

CHAIRMAN HENDRIE: I think =--

o o N Y Y -

i COMMISSIONER KENNEDY: Jesus Christmas sakes.
; CHAIRMAN HENDRIE: Why don't we ask OGC ===
11 1 COMMISSIONER KENNEDY: Somebody. A little staff
12: support is all we are asking for.
13 CHAIRMAN HENDRIE: =-- to -- Let us regard the

14 | working group, then, as discharged and we will take this

-

15  report =--

16 COMMISSIONER KENNEDY: Yes indeed, and with thanks

& and appreciation. |

18 E CHAIRMAN HENDRIE: =-- and your company will put in :
19% the things the Commission would like it to make it a ;
20{ Commission report. :
2112 I don't want to send to Congress a report that f

zz'isays. we have had the staff dc this and we disagree with :
( 23 | recommendations 5, 6, and 7. They would like to have a ‘
24 & TRPOrt ===

25 COMMISSIONER KENNEDY: We will simply refer tc this

e gy
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| chart which will show you the various pages, which if we just
| had time we would have changed, you can change them in your f
staff. I think that would be a great idea.

CHAIRMAN HENDRIE: 1I've got to go forward with a

report which says here are the Commission's recommendations,
and what we are doing is adopting the bulk of this report,

but we want some changes in some places and modifications in

others, additions and so on. Will OGC please do that if you
think it is clear. You can get advice and help from the
ex-members of the working group =--

COMMISSIONER KENNEDY: Provided they don't have to

| write you a letter.

CHAIRMAN HENDRIE: -~ and can do this within an
hour or two.

COMMISSIONER KENNEDY: Let me commend, by the way, |
the members of the appeals panel for the obvious attentive-
| ness to the rapid reading courses. I think it is a remarkablé
| achievement that 70 and 80 page reports are read and |
| commented upon within an hour. We need a lot more of that. 'i

CHAIRMAN HENDRIE: I took it to mean an hour by
the appeals board time-keeping mechanism =--- ‘

(Laughter)

CHAIRMAN HE..3IE: -- which may or may not =--=-

MR. ROSENTHAL: I will note, however, that we do

£ry to keep most of our decisions well below 70 pages, although
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there have been a few spillovers.

COMMISSIONER GILINSKY: This is with their hour glass.

CHAIRMAN HENDRIE: Yes.

COMMISSIONER GILINSKY: It is a very good report.

COMMISSIONER KENNEDY: An excellent report.

CHAIRMAN HENDRIE: Yes, a nice piece of work and
you all certainly have the Commission's thanks.

(Whereupon, the Commission meeting on the above-

entitled matter was concluded at 11:15 a.m. and the Commissicn !

moved on to other business.)
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As you will recall, Section 7 of this year's authorization act
requires the Commission to study and report to Congress on

the process of selecting and training Licensing Board members,
including recommendations for improvement. A report was
originally due on January 1, 1979, but prior to that time we
obtained informal permission to report scmewhat later (exact
date not specified). It would be prudent to have the Commis-
sion's report to the oversight committees before you appear
again before the Hart committee, the originators of this
requirement. It now appears that you may have hearings before
the Hart Committee in the latter part of this month, perhaps
the w2ek of the 19th. Accordingly, we think the Commission
should now focus on the report and attempt to reach consensus
by the end of next week. DBecause the Working Group you desiz-
rated to develop a report has done what we believe is a good

J b, and because the comments on their repocrt have not
produced many major differences of opinicn, we think this

time schedule is realistic.

By cover memorandum of January 31, 1979, the Working Group
subnitted its report to you. Thereafter, the Secretary's
Office circulated the report to Commission offices for com-
ment. OGC and OPE responded with an unqualified endorsement,
recommending that you adopt the report. By memorandum of
Fetruary 15, 1579, the Licensing Board Panel submitted a

Conteact:

James L. Kelley
634-3224
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The Cor=ission -2 - March 6, 1975
nu=her of comzents on the report, including some significant
differences of opinion. On February 28, 1575, the ZD0 also
ce==entel on the report, basically endorsing its recommenda-
tiocns. AC that Juncture, we felt it would be useful to get
the Working Greup's responses to the more significant critical
cecorments of the Licensing Zoard Panel. The Working Group
provided responsive comments in 2 memorandum dated February 27.
with the report, the critical comments and the responses in
nand, we think that the report is ncw rize for Co missicn
- <

consideraticn., We are in basic as“e-m nt with the responses

of the working Group to what appear to be the two most sig-
nificant criticiscs of the Licensing Board Panel -- relating

TO0 & scr een-ng pan-- for candidates and peer group review of
3card cdecisicns. We do not believe that either ¢f these recom-
zendations, 2s envisicned by the Working Group, rzises sig-
nificant legzl problexms, and we think both recocmmendations are
sound froz a pelicy perspective.

tached are the following documents:
P The Working Group's report to you;

- I8 Coxzments provided by the Licensing Bozard .
Paznel and the EDO; : ¢

ko Working Group responses to Licensing
Board Panel comments.

We suggest that the report and comments be the subject of a
meeting during the week of March 12. Shouﬁc the Commission,
following consideraztion, decide to endorse the report with-

out ma2jo> change, then tne report 2s written could be forwarded
with 2 .-lativeWy sizple transmittal letter, possibly centain-
ing some zdcditicnal thoughts and/or qualifications. Should

the Comnission have major problems with the report (which we

do not envision), some other format, substantial additional
work, and a further extension of time may be necessary.

Attachments:

3. Working Group's Report, 1/31/79

o Lazo memo to Commission, 2/15/79

. B Gossick memo to Commission, 2/28/7%

L. Working Group's memo to Xelley, 2/27/79



.-rps ’ ' -
"\L _-y“ —

oF i = UNITED STATES s SRR
N4 % ) NUCLEAR REGULATORY COMMERFON 2T/ 7 1T TS pan
. »s‘—"‘-;’ E ATO!MIC SAFETY AND LICENSING BOARD PANEL s
R i WASHINGTON, D. C. 20853
%, g
b".ﬂ
February 15, 1879
MIMORANOUM FOR: Chairman Hendrie e TR _x.f“ﬁB“XYE:X“
Cormissioner Gilinsky DR \h;“‘yKXVJ\”f““’
Cormissicner Kannedy | WAJUN =
Comissioner Bradford
Commissicner Ahearne
R Azt L
FROM: ' Rcbert Mfﬁi&itfncbing airma
Atomic Safety and L1cens1ng Roard Panel

(i

—_—

SUBJzCT: WORKING GROUP'S REPORT -- REVIZW OF SELECTION AND
- TRAINING PROCESS FOR ATOMIC SAFZTY AND LICENSING
BOARD PANEL MEMBERS

By msmorandum dated February 8, 1979, Mr. Chilk 2dvised Mr. Yor: thet
the Commission requests that he provice them with his commant: and
recomrenda;1ons relative to the abovr.-identified Working Group's
repert. We have reviéewsd the report and the recormendations and wish
to make the followina comments on its content.

t the outset, we believe the discussion of the legislative history of
Section 7 of Public Law S$5-801 does not adequately set forth the Com-
mission's responses to the GAQ letter reports. for instance, the
Cormission did not acknowledge that the two proczedings wirich were

the subject of GAO's report to Congressman Bevill, were unjustifiably
delayzd 2t 211, let alonez that scme of the delay was attributable ®©
the Licensing Baords. Further, the discussion of the legislative
history doas not point ocut that the additional comments of the Panel
Chairman, which accompanied the Commission's response to the GAQ re-
port to Senator Hart, took issue with the findings of the GAO report.

We have ths following comments on the recommsndztions.

We believe that the recommendation concerning ths establishment of
screening committees for candidates for vacancies may go too far in

the direction of relinquishing the Comaission's control over the selec-
tion process. In addition, the regquirement that, barring extraordinary
cause, one of the three coz:ﬁttee nominees be se]ected, may be an un-
desirable curtaiiment of the appointment authority of the Commission.
We do not disagres that the addition of representatives of other care-
fully s2lected Commission offices to the interviewing group might be

-

i



@i
i i

s 8

useful. However, we believe both the legality and propriety of this
recommendation should be subject to further study. We note also that
its implementation undoubtedly would lengthen the selection process.

We wish to point out that the qualifications which the working group
reccmnanded be adopted for membership on the Panel have been used by
the Panel for a long time and that new members routinely receive
-voluminous written materials for study, including the Atomic Ensrgy
Act, the Commission's Regulations, the AEC and NPC issuances, and are
briefed on significant judicial and adninistrative interpretations

of the Act and Regulations. Further, new lawyer members are furnished
dvailable material to assist them in understanding the technical issues
with which they must deal.

We have no objection to a study of the necessity of continuing to
utilize part-time members. Part-time members have had a vital role
over the past 18 1/2 years in assisting the Comission in the discharge
of its public hearing responsibilities. If a study is conducted, it
should focus not only on the time which part-time members typically
have available to devote to the Panel's work, but on the advantages
which accrue from their use. Some of these advantages may be quickly
catalogued: geographic and institutional balance in the Panel's mem-
bership, independence, availability of a wide variety cf disciplines,
and economy (part-time members have performed up to eight man-years of
work per year). We note that very often part-time members who can no
longer devote the necessary time to *he Panel do withdraw, and that
the Panel's current management practices seek to assure the availa-
bility of part-time members prior to assigning them to cases. We will
also study these management practices to determine whether they can be
improved so as to better utilize part-time members.

The Panel has for the past five yea~s orientsd new members along the
lines set forth in Section V.B.1 of the Repert, and has begun to in-
troduce new members to the members f the Appzal Panel. However, we
disagree with the recommendation that the practice of having new mam-
bers observe a hearing be discontinued. The difficulties of conduct-
ing a hearing cannot be gleaned from the cold pages of a transcript,
nor can study and briefing fully prepare cne for the job. It is most
desirable that each new member have an opportunity to observe these
difficulties and their solutions first-hand befors being placed on a
hearing board. What appear to be "bad habits" to the transcript
reader are often the exercise of the skills necessary to conduct a
hearing smoothly. We would prefer in the futurs to have new members
observe more hearings befere being assigned to 2 Licensing Board.

A EEIEINAT
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The recommendation that the continuing educaticn ¢f Panel members in-
clude annual meetings with representatives of the "nuclezr Sar" and
periodic interdisciplinary meetings is viewed 2s a good idea. HKowsver,
it should be noted that the Panel is operating on 2 tight travel budget
and additional funds will have to be requested to conform with this
recommendation. :

We do not believe it advisable to take minutes cf Parel meetings. "One
of the chief values of these meetings is the fact that mumbers are
free to express their opinions fully. Minute-taking would inhibit
this freedom. We will study other ways in which the content of the
Monday morning meetings can be brought to part-tims members' attention.
As of the first of the year, the Lega)] Counsel's memoranda were placed
on a projected semi-monthly schedule so as to provide a more timely
comprehensive reporting service of significant judiciel and adminis-
trative developments. . 4

For the reasons set forth by the Pane) Chairman and Executive Secretary
in their interviews, we do not helieve that Panel management should re-
view and criticize decisions and the conduct of hearings. We note that
many of those interviewed by the Working Group share the view that this
practice, if implemented, would be a dangerous course which could easily
impinge on the decision-making independence of the Boards. " Given the
present lack of statutory independence of Pane) members, we believe
such criticism by Panel management to be particularly inappropriate.
Even without it, as we nnted in cur response to the GAQ report to
Senator Hart, reversals ' nd remands from the Appeal Board have occurred

t a rate of 12.52. A comparable figure for the U.S. District Courts
is 14.6%. ‘

The Working Group's recommendation regarding pesr review presents two
considerations. First, it is contrary to 10 CFR § 2.719 insofar as it
applies to contested cases. Section 2.715(b) and (¢) provide:

() 1In any adjudication, the presiding officer
may not consult any person other than a member of
his staff on any fact in issue unless on notice and
opportunity for all parties to participate, except
(1) as required for the disposition of ex parte
matters as authorized by law and (2) as provided in
paragraph (c¢) of this section. !

(¢) In any adjudication for the determination

of an application for initial licensing, other than
a contested proceeding, the presiding officer may
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consult (1) the staff, and (2) members of the
panel 2ppointed by ths Comission from which mem-
bers of 2tomic safety and licensing boards are .
drawn: Prcvided, however, . That in adjudications
in which exceptions to the initial dacision may

be taken to the Atomic Safety and Licensing Appzal
Board, the presiding officer shall not consult any
member of the Atomic Safety and Licensing Appeal
Board or any fact in issue.

Second, it is not practical. There is great pressure on hearing boards
to complete proceedings and the decisicns 2re written under very Tlimited
time constraints. There simply is not time to pass draft decisions
around for peer comment and then discuss those comments, par»icu1ar1y
when board members are widely separated geographically.

We concur with the recommendation that the Vice Chairman's vacancy be
filled. However, we note that the Panel has operated for eight years
without a Vice-Chairman and during that period of time the position
of Executive Secretary has evolved into what essentially is a Vice-
Chairman position. If this recommendation is adopted, the Panel wili
need another position.

This Panel memorandum has been discussed with Mr. Yore and it has his
concurrence. ,

cc: Leonard Bickwit, 0GC
' Kenneth Pedersen, PE
Lee V. Gossick, EDO
James R. Yore, ASLBP

0
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R. M. Lazo
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Commissioner Kennedy
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< Commissioner Ahearne
FROM: Lee V. Gossick

Executive Director for Opsrations
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TRAINING PROCESS FOR ATOMIC SAFETY AND LICERSING
BOARD PANEL MEMBERS

This responds to the Secretary's request of February 8, 1878 for comments
on 2nd recommendations relative to the Working Group's report.

The recormendations of the Working Group appear well designed to accomplish

the goal of strengthening the selection and training of members of the .
Atomic Szfety and Licensing Board Panel. I would recommend that they be
adopted by the Commission. ’

There are, however, two matters which I would like €0 bring to the atten-
tion of the Commission with respect to certain of the recommendations. In
connection with the recommendations dealing with the selection of new
members, care should be exercised that appropriate consideration is given
to established requirements for the selection of government employees. In
particular, it,shou\d be noted that all criteria used either to judge basic

‘qualifications ‘or to rank qualified candidates should be validated in accord-

ance with the Uniform Guidelines on Employse Selection Procedures. Further-
more, selection devices, such as interviews, must be designed to insure that
only relevant job-related techniques are used. Tha Division of QOrganization
and Personnel stands ready to assist in this regard.

With respect to the recommended continuing education of members of the Panel,.
i+ is noted that the annual meeting of the entire Panel is recommended for

-eontinuance. If, however, this annual meeting were to take on the dimensions

~ of the recently concluded seminar program conducted for the Panel by the

National Center for Administrative Justice, consideration must be given ac-
gommodating the expense of such an efforg. 1t would appear appropriate that -
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The Commission -2 -

if such 2 seninir is contemplated that it be budgetead by the Panel and
addressed in budget discussions with the Commission. -

mﬁ". Gomxz..

‘Lee V. Gossick
Executive Director for Operations

ce: L. Bickwit, OGC
: (0}

"Jd. Yore, ASLEP

A. Rosenthal, ASLAB .
Secy

NRR

Director, Public ATfairs

Director, Congressional Affairs
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NUCLEAR REGULATORY COMMISSION
WASHINGTON, . C, 20555

February 27, 19739

MEMORANDUM FOR: James L. Kelley, Deputy General Counssl

mnr\l ‘[;\\‘
FROM: £ fodames A. Fitzg ~ald, GC ~m ORNEH R
& S ~cvAlan S. Rosenth. . ASLAP ‘Y)Qijﬂpé LJJ IS
1%2Theodore R. Quay OPE VWS
&> George Sege, OPE
SUBJECT: WORKING GROUP'S REPORT -- REVIEW OF SELECTION

AND TRAINING PROCESS FOR LICENSING PANEL MEMBERS:
RESPONSE TO LICENSING PANEL COMMENTS

The Acting Chairman of the Atomic Safety and Licensing Board Panel,

in a memorandum dated February 15, 1979, provided the Commissioners

with comments on the subject report. In response to your verbal request,
we have reviewed the Acting Chairman's submittal. We are pleaseu to
furnish our views on those areas in which you expressed an interest.

First, we do not agree with the Acting Chairman that the use of
screening committees might improperly curtail the Commission's appoint-
ment authority. To the contrary, we see these committees as a useful
aid in the exercise by the Commission of that authority, not an

erosion of it. The Commission obviously does not have the time
available itself to undertake the screening of a possibly substantial
number of candidates -- a2 process which is obviously mest time-consuming
if performed with the necessary thoroughness. It should also be kept

in mind that we did not recommend that the Commission be placed under

2 rigid obligation to appoint one of the committes's nominees. Although
we would expect such an appointment would be made in most instances,

the Commission would remain free to reject all of the nomineges if it
regarded none of them to be well-qualified.

Second, the Acting Chairman disagrees with our recommendation that the
practice of having new members observe a hearing be discontinued. We
recognize that observation of a well-run hearing might be a good training
device. But there is no assurance that the hearing to which the new
member is assigned as an observer (which is customarily the next
scheduled hearing) will be well-run; if it is not, erroneous impressions
may well be obtained with respect to how hearings should be conducted.

A much more useful ' and reliable training tool would be videotapes of

mock hearings, in which both good and bad hearing management technigues
could be programmed into the script. The tapes could he discussed, and
performances evaluated, without embarrassment to Panel members (which
would not be the case were there critiques of real hearings or tran-

Contact:

James A. Fitzgerald, GC
63-43288
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scripts of such hearings).

Third, the February 15 memorandum raises the spectre of minute-
taking of Panel meetings inhibiting the participants. We stated
that we felt it important to convey the essential content of all
meetings to those who were unable to attend. The term "minutes”

was not meant to suggest a transcript or reducing to writing all the
give-and-take at the meetings. We expect that concrete suggestions,
consensus conclusions, good points made, and the like would be dis-
tributed. Discretion could be used on what to include.

Fourth, the Acting Chairman claims that management review and peer’
review are inappropriate. We strongly disagree. There is nothing
illegal about management review of a decision once it has been rendered
for the purpose of assessing not the corrsctness of the decision
reached, but, rather, how well it was organized and written and whether
the Board sufficiently articulated the basis of its findings and con-
clusions. If handled judiciously by Panel management, as we expect

't would be, there should be no problem. Chief ALJs do exercise this
type of quality control.

The Acting Chairman believes that peer review would contravene the
provisions of 10 CFR §2.719. But that Section applies only to “facts
in issue"; it does not proscribe solicitation of the views of peers
on legal questions or matters of format and style. We, of course,
did not contemplate that peers would be asked to camb records and

to provide comment on factual matters; rather, our recommendation was
in terms of the members of the Board inviting 2 few other available
Panel members to read the decision in draft and To make suggcestions
respecting possible  improvements in such areas as comprehensibility,
organization and completeness of the discussion of the points covered
in the decision. We reiterate our opinion that there is nothing at
all improper about such informal consultation. Moreover, except in
those rare instances when a decision must be rendesred on an emergency
basis, we think that soliciting informally the comments of a few,
available brethren would not occasion undue delay.

cc: Robert Lazo, ASLBP
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DISCLAIMER

This is an unofficial transcript of a meeting of the United States
luclear Regulatery Commissiun held on _uggﬁgl_ls, 1979 in the
Commission's offices at 1717 H Street, N. ., Vasningten, D. C. The
meeting was open to public attendance and observation. This transcript
has not been reviewed, corrected, or editad, and it may contain inaccuracies.

The transcript is intended solely for general informational purposes.
As provided by 10 CFR 9.103, it is not part of the formal or informal
record of decision of the matters discussad. Expressions of opinion in
this transcript do not necessarily reflect final determinatiors or
beliefs. > No pl2ading or other paper may be filed with the Commission in
any proceeding as the result of or addressad to any statement or argument
contained herein, except as the Commission may authoriza.
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UNITED STATES OF AMERICA

NUCLEAR REGULATORY COMMISSION

Discussion of SECY-79-82 - Staff

Communications With the Commission

(Open to Public Attendance)

Commissioners' Conference Rcom
1717 H Street, N.W.
Washington, D. C.

Thursday, March 15, 1979

The Commission met, pursuant to adjournment, at
11:30 a.m., Joseph Hendrie, Chairman of the Commission,

presiding.

PRESENT:

Chairman Hendrie
Commissioner Gilinsky
Commissioner Kennedy
Commissioner Bradford
Commissioner Ahearne

ALSO PRESENT:

L. Gossick

J. Hoyle

T. Engelhardt
J. Fitzgerald
R. Minogue

H. Denton

J. Davis

W. Dircks

S. Levine

R. Budnitz

A. Kenneke

- A —————-. 104



~~

PROCEEDINGS

CHAIRMAN HENDRIE: If we could ccnvene on the
matter of Staff Communications with the Commission,
paper 79-82 which recommended implementation of some E
recent provisions in the iaw. I think there were several
concurrences.

Commissioner Bradford did not concur and suggested |
that it would be useful to have some discussion, which =--

COMMISSIONEY .L«ADFORD: Actually, I think it was
Vic who suggested the discussion. I agree with him.

CHAIRMAN HENDRIE: Well, whenever we have a belief
by one of the Commissioners that some discussion would be
useful, why that is certainly all that is needed to key a
meeting of such.

Lee, would you like to outline the provision of
law and just very briefly what is recommended in the paper
and then we can move on.

MR. GOSSICK: Right. I can go through it very
quickly, Mr. Chairman.

As everyone is very familiar, the Energy
Reorganizatio. Act of '74, in Secticn 209 provides that the
directors of three statutory offices, NRR, NMSS and Research,
may communicate with or report directly to the ( @ission
as he deems it necessary to carry out his r¢:oo: sik _ lities.

-

Now, particularly in Sectior 2: ., : same Act
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12
13

14

15
16

' states that "... the Lrecutive Director shall not limit the

authority of the director of any component organization

provided for in the Act..." the ones I just named, "... to

| communicate or to report directly to the Commission when

such..." again "... director of a component or organization

i deems it necessary to carry out his responsibilities.”

Now, the Authorization Act of 1979, Public Law
95-601 amended this provision by adding the words "...not-
withstanding the preceding sentence, each such director
shall keep the Exc. Jutive Director fully and currently
informed concerning the content of all such direct

communications with the Commission..." and by "such direct

- communications" it refers back to the matter of when it is

17 i

18
19

20 |

21 |

a2 i

23
24
25

necessary in the eyes or in the mind of a director of a
component organization as necessary to carry out his
responsibility.

Now, in amending this section, the Congress and
the Senate report, 95-848 said that" "Although the amendment
itself only applied to the three offices with statutory
access to the Commission, it is expected that this procedure
will be to all administrative staff units. It is expected
that this will be a usefu' step in improving the management
of the NRC operations.”

Now, in the paper that I sent down on the lst of

February, 79-82 to implement this amendment, I propcsed the
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following:

First, there is a memorandum from the Chairman to ’
the EDO expressing the Commission direction that the staff's ;
business with the Commission be conducted through the EDO and E
where that is impracticable, whatever the reason, that the EDO?

be informed of any direct communication of a substantive

nature. I want to under line substantive nature. Here,

judgment has to be exercised by the office directors, of

course, and of the intention to meet with the Commissioners

involving the agency. This memo from the Chairman also woul?

require that the EDO be advised of written communications ;

received from the Commissioners involving agency matters :

if such communications are not routed through the EDO.
Secondly, as a part of the paper, to clearly lay

out this provision of the Energy Reorganization Act as

amended, I recommended to you, for your approval, a separate

Manual Chapter 0202, entitled "Staff Communications With the

Commission," in order to properly, I believe, separate it

from the matter to whom the cffice directors report. And

the intent of the Congress, separate that matter from the

intent of the Congress that there be a relief valve, if

you will, whereby the office direc*tors who might feel that

they are being suppressed in expressing their wviews, may

communicate directly with the Commissiocn.

I think another reason for separating this matter



. out from the individual Manual Chapters from the three 1

- statutory offices is to make it clear that it is intended

10

1l

12

14

| Authorization Act providing for their communication directly

13 with the Commission and so forth.

15 !

16

17
18
19
20
2l
22

24 | appropriate to have it pulled out as a separate matter in

to make this relief valve, should it be neeted, available |
to all of the off = directors reporting to the EDO.

I have discussed this paper and my recommendations
with the office directors, it is my understanding that there

is no disagreement with the basic philosophy involved,

however, one or two have expressed a view that they would
prefer to retain in their own Manual Chapter as it now
appears, these -- under the section "Supervision" the clause

from the Energy Reorganization Act as amended by the '79

COMMISSIONER GILINSKY: Why did you drop that in ===

MR. GOSSICK: Well, I think it is more appropriate -%
i
it is not dropping it, it is just taking it out of that ‘

Manual Chapter and moving it up front in our Manual Chapter
series under 0202, to make sure that it is understood that

it deals with communications with the Commission, and that

it doesn't have anything to do with matter of who they
report to.

I think that in the past this has led to some i

| confusion and difficulties, and I just think it is more

28 ;

a chapter, it is very brief, as you have seen as is attached
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here, and also, to make it clear that that applies also to
any other office that reports to me. From the very outset,
I had it understood that all the people, if they felt that
I was suppressing them or that they had a view that they |
wanted to take to the Commission, go ahead and do it. It ;
is not just the three major offices, or the three statutory
offices. So that's the reason for taking it out.
Now, the existing Manual Chapters are the proposal |
for taking it out of the existing Manual Chapters. As I
have said, one or two of the cffice directors, and they can
speak for themselves, feel that they would like to see it
retained there.
COMMISSIONER AHEARNE: Lee, in the transfer forward
to 0202, did you retain that language, "... the director may
communicate with, when he deems it necessary to carry out..." 7
MR. GOSSICK: Yes, sir. 0202 -- have you got it there?
Fine. It is right under Objectives: "Provide
for the implementation of the section in the 209 Act as
amended..." there's the whole thing, as amended by the
Authorization Act of '79.
COMMISSIONER AHEARNE: Yes, you are quoting the
Commission's implementation. I was finding it == I didn't
find ===
MR. GOSSICK: The provision in the act is guoted

there exactly.
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COMMISSIONER AHEARNE: Well, no. I understand that.

All I was saying is that in staff communication with the
Commision, the responsibilities list the advising of the
EDO. It doesn't have that particular phrase consistent
with "... the director may communicate,” and I was wondering,
was there any particular reason why it didn't?

MR. GOSSICK: Well, this, of course, applies to =--
Wall, I think I see what you mean.

This is from 209(b) where it talks about my not
being able to limit such communications =--

COMMISSIONER AHEARNE: Yes.

MR. GOSSICK: There would be no difficulty,
certainly of adding that or pointing that in another part
209 that each of the three office directors have that, but
I thought that this ===

COMMISSIONER AHEARNE: Well, all I was pointing out
is that you had taken out that particular sentence from
each of the individual office manuals.

MR. GOSSICK: Right.

COMMISSIONER AHEARNE: And it never reappeared as
a responsibility anywhere else.

COMMISSIONER GILINSKY: Where does it reappear?

I thought you said you had transferred this to another place.

MR. GOSSICK: Well, I guess in our view, it is

covered by ==~
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COMMISSIONER AHEARNE: The quote ¢of the ==--

MR. GOSSICK: == this quote in here, where it says:
"The Executive Director shall perform such functions..." and
so forth.

COMMISSIONER KENNEDY: It says in implementation of
Section 209(b).

COMMISSIONER GILINSKY: Can you guide me to that?

MR. GOSSICK: It is Enclosure 2 of the paper.

COMMISSIONER GILINSKY: Yes. It says =--

MR. GOSSICK: Now, there is a Footnote,
Commissioner Ahearne, =---

COMMISSIONER GILINSKY: Where does it say that?
I'm sorry, I'm ===

MR. GOSSICK: Right down under "Objectives" where it
is in single-space =-=--

. COMMISSIONER KENNEDY: It's Enclosure 2, Vic.

COMMISSIONER AHEARNE: The first page of Enclcsure
2, Vic. Chapter 0202.

COMMISSIONER GILINSKY: And where dces it =--

COMMISSIONER AHEARNE: 1It's the middle of that
quote.

COMMISSIONER GILINSKY: I see.

MR. GOSSICK: But to your pecint, it would be simple
encugh if you wanted to expand the Fcotnote there that points

out that it specifically established =-- the Recrganization Act



o~

o o N o W»m

11l

12
13

14

15

16

17
13

19

20

21 |

22

23

24

specifically established these three offices, and as per
paragraph so and so -- but I thought it was redundant, maybe
not.

COMMISSIONER GILINSKY: Well, the Congress paid
particular attention to it, I would think -=--

MR. GOSSICK: It can be added.

COMMISSIONER AHEARNE: Well, my only point was,
Lee, that under the "Responsibilities" you had an expansion
of three points which picked up the last sentence of that
quoted section.

MR. GOSSICK: Yes.

COMMISSIONER AHEARNE: And there was no fourth
point that picked up the middle sentence. And I was just
asking why.

MR. GOSSICK: I'm not sure I perceive exactly
what your problem is.

COMMISSIONER AHEARNE: The problem is: If I loock
at "Responsibilities," a, b, and ¢ on page two ===

MR. GOSSICK: Right.

COMMISSIONER AHEARNE: =-- they really refer to the
"notwithstanding"” the preceding sentence, "... each such
director shall keep the Executive Director fully and
currently informed concerning the content of all direct
communications with the Commission.”

MR. GOSSICK: Right.
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COMMISSIONER AHEARNE: There is no "R" which
addresses the preceeding sentence. The director can
communicate with or report directly to the Commission when --
if necessary to carry out his responsibilities, and it was
that sentence which had been deleted from each cf the
office director sections.

MR. GOSSICK: Yes.

COMMISSIONER AHEARNE: And it would just seem to
be consistent. If gquoting the section was going to be enough
and you didn't have to have A, B, and C and sc it would have

seemed appropriate to put in a "D" under "Responsibilities"

that also ===

MR. GOSSICK: That repeated what is in there =---

COMMISSIONER AHEARNE: Yes.

MR. GOSSICK: Although, I would really =-- I guess
that almost should be "A" and the rest of them fcllow, that
ig ===

COMMISSIONER AHEARNE: Okay. Well, whatever.

MR. GOSSICK: I see your point, or as I say =---

CHAIRMAN HENDRIE: Put it in that way rather than
Footnote it.

COMMISSIONER AHEARNE: Yes. I was just asking
the guestion, it seemed to be consistent =-=--

COMMISSIONER GILINSKY: Let me ask you, Lee. You

said something about a proposed memo that the Chairman had
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signed saying that basically the staff's business would be
run through the Executive Director, except, and you used
the word "impracticable." I guess I don't see it hers, but
what did you mean by that?

MR. GOSSICK: Well, the intent of the Act, as in
the legislative history, that provision is in there, as I
say, this is sort of a relief valve or to prevent somebody
in the position of the EDO or whatever and was successful,
which is ancother gquestion, of suppressing any officer
director's views and isolating that from the Commission.
That's what this whole thing, I think is saying.

COMMISSIONER GILINSKY: Well, what are we talking
about? Are we talking about the presentation of formal
Commission papers, or are we talking about ===

MR. GOSSICK: No.

COMMISSIONER GILINSKY: == notes or are we talking
about communications, or are we talking about telephone
calls? What are we talking about?

MR. GOSSICK: This whole subject is wrapped around
the business of: one, who co the office directors report

to? And I'll give it to you straight, looking ahead to the

day when I'm going to be making ocut the Effectiveness Reports

or appraisals on all of the office directors. I think that

will help remove some of the guestion that we have had in the

past. It hasn't been clear, early on in the Commission, who
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they reportad to. In the initial delegation it was clear
what my responsibilities were, who I reported to and who

I was responsible for directing, but it didn't get into the
matter in the delegations to the directors of those offices,
who they repcrted to.

The provision in the Act that has been here all
along, has been used by some as an argument that says, "Hey,
I don't have -- you know, I coordinate with." In fact, that |
was the fight that we had over the chapter on the NRR was
he wanted it to say he coordinates with the EDO rather than to
report so.

So in an attempt to get this straightened out in
'77, just before Marc left, there was this gquestion over those
Manual Chapters and that issue was more or less, I thought,
put to bed. |

The other events that have happened, of course,
pointed out that there still was a problem as to the matter
of the responsibility of keeping the EDO informed of
substantive, and I underline and put in capital letters. ;

COMMISSIONER GILINSKY: Well, what does that mean,
"substantive conversations"?

MR. GOSSICK: Things that have to do with policy

matters or that affect the agency operation in a substantive

way, and here, judgment obviously has to be applied. It is

up to the office directors and to me.
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other side of the line?

MR. GOSSICK: Well, sure, I mean, a phcone call
from you or any of the Commissioners to the staff asking
for information or going on a trip, give me some background
information, or just -- something that is to help get the
job done. Obviously, I don't want to be in the way of that,
I don't necessarily get involved if it isn't something that
isn't important.

On the other hand, if there is a task laid on the
staff by one of the Commissioners and it involves a certain
expenditure of resocurces, I think it is only proper that I
know about it, and *hat the office director know about it,
by the way. An w.me cases that is not happening. And
4 thinklthe intent ===

COMMISSICNER GILINSKY: Well, are you not being
kept informed now?

MR. GOSSICK: I am by =---

COMMISSIONER GILINSKY: I mean, what is the prcolem
to which this is the solution?

MR. GOSSICK: Well, the problem, as I told you,

' was really back to this provision in the law and the matter

25

that it has caused, or the situation that it has resulted in,

in some cases, where it isn't clear that the IDO is to be
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COMMISSIONER GILINSKY: But the effect of this, it
seems to me, is to constrict the flow the information from
the staff to the Commission. The problem, it seems to me,
is not that you haven't been informed, it is that the
Commissioners are not informed.

MR. GOSSICK: There is certainly no intend here to
restrict =- and I don't think to h>ld up in any way, the flow
of information from the staff to the Commission.

COMMISSIONER GILINSKY: But it seems to me it has
that effect. It is hard to say just how ===

COMMISSIONER BRADFORD: Well, let me try a different
example, because the kind of thing that concerned me in non-
concurring: supposing you had a situation in which an
office director felt that a recommendation of some importance
was being held up at the EDO's level, perhaps because another
office did not agree with it or perhaps because you didn't,
but in any case that it had been there a while and was
urgent and he felt the Commission ought to know about it.
Now, we have an open door policy, of course, that extends
theoretically to everyone down to the GS-1 level. It seems
as though this would, take the cffice directors, it would
leave them the only pecple in the agency who could not
communicate with the Commissioner without having to =--

CHAIRMAN HENDRIE: Wwhy does it prohibit the guy from
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communicating with the Commission.

COMMISSIONER BRADFORD: Because he has got to
inform Lee if he is doing it.

(Simultaneous voices.)

COMMISSIONER AHEARNE: -=- issues within his
responsibility.

COMMISSIONER BRADFORD: That's right.

COMMISSIONER AHEARNE: I guess I don't see
anvthing == I think the fundamental -~ as least as I perceive
the. fundamental issue to be is: Does the EDO, is he the
agent that we, as a Commission, say: "It is your respon-
sibility to run the day-to-day operation of the agency, so
those office directors, therefore, work for you."” That's
really the fundamental issue, and the =---

COMMISSIONER BRADFORD: That is a fundamental
issue, but even if the answer to that is "yes" you still

have to say: "... and therefore do we want to make them

the only peopie in the agency who cannot communicate something

to the Commission,” ===

CHAIRMAN HENDRIE: I don't understand why you say,
"can't communicate with the Commission"?

COMMISSIONER BRADFORD: Well, let me finish the
sentence The sentence ends: "... without informing
the EDO on a fully and currently basis."

MR. GOSSICK: Commissioner Bradford, if I may

|
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address that very point, that is exactly the kind of a
situation where I would think this thing would come into
play, and he is certainly free, and any office director knows
that if he thinks I'm sitting on something unreasonably, he
is free to make that view known, and I don't know that it
has to be before, but I want to know about it afterwards, at
least, and I don't mean a month afterwards. But ===
COMMISSIONER BRADFORD: Well, I would assume, in
fact, that before he took that step ===
MR. GOSSICK: In most cases, I think would, but
I can visualize situations where they might feel compelled,
and maybe again, maybe I'm ocut of town or sick or something,

and it happens, but I would want to know about it rather than

- go on for months without knowning that such communication
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had taken place.
COMMISSIONER GILINSKY: Look, Lee, you are familiar
with the bureaucracy the words you have got here in the draft

memc f£rom the Chairman that he advise you =-- that office

directors advise you of their intentions .to meet with the Cammissicners’

on matters involviny the agency. That is bound to inhibit
communications between the scaff and the Commission. It
can. have no other effect but to do that, and the problem we

had in the last few days was that there wasn't encugh

1

communication between the staff and the Commission, and between

you and the Commission. And I don't think we want to set up
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another bottleneck here.

CHAIRMAN HENDRIE: Which problem, the five plants?

COMMISSIONER GILINSKY: The five plants.

CHAIRMAN HENDRIE: That's not correct. The staff,
the EDO and Mr. Denton did what they should do, they talked
to me. And if you have any problem with the Friday after-
noon communication situation, I invite you to criticize me,
but the staff did what they could do.

COMMISSIONER KENNEDY: Let me suggest that I have
no quarrel with what they did at all. They did what was quite
right. They did 20 percent of what was guite right.

It is not true staff did what was quite right in
its entirety by addressing only the Chairman of the Commission.
There are five Commissioners and the law says each one of them
is a 20 percent stockholder in the company. I intend to
get my 20 percent's worth, and let there be no mistake about
that.

COMMISSIONER BRADFORD: Well, I =---

CHAIRMAN HENDRIE: Harcld asked me specifically if
he should call the other Commissioners and I said, in view of
the state of information and the time of day and day of the
week, let's wait until we know what is going on Monday
morning.

COMMISSIONER KENNEDY: In that case, I presume that

Harold is not going to ask that guestion again. He will know
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what to do in the future.

COMMISSIONER GILINSKY: Well, these officers report
to the Commission as a whole. I think that's an important
distinction.

COMMISSIONER BRADFORD: Let me suggest =--

COMMISSIONER AHEARNE: Vic, I think there really
is a mixture of Commissioners though, because in that
particular case, you weren't faced with the issue -- I'm not
saying what should have happened then, all I'm saying is that
that is different than this issue, because in the case you
are mentioning, the office director recognized it was a
seriocus issue, went simultaneously to both Lee and to the
Commission as represented by the Chairman. So that isn't
the issue that is really here.

COMMISSIONER GILINSKY: Well, I don't want to replay
one, but I just simply raise it as an example of what the
communications problem is. It isn't that the EDO isn't
being informed =--

CHAIRMAN HENDRIE: What is being pointed out is
that it is not a valid example. There may very well be
others ===

COMMISSIONER GILINSKY: I think it is a valid
example.

CHAIRMAN HENDRIE: --- We may have complaints about

that one, but as John says, it isn't the case that is before
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the house.

COMMISSIONER GILINSKY: Well, look, the EDO was
informed, he reports to the Commission. It seems to me that
he has an obligation to inform the Commission.

Now, what we are talking about is channeling more

things through the EDO, and the question I'm raising is: What

is that going to do for communication with the Commission.

CHAIRMAN HENDRIE: I don't think we are talking
about channeling anything more through the EDO =---

MR. GOSSICK: The standard practice here is ==
Loock, this thing was confused enough and I didn't mean to
use the word "confused" in a derogatory sense, but when
Harold called me on this thing, it was clear that there was
a lot of guestion about it, and I didn't want to take =-- and
I normally don't, I asked Davis to call you when there is
some opération going on where he's the guy that has got the
facts directly. I want to know about it, obviously. I don't
intend, and I shall not, get in the middle and say, only I
now can call the Commissioners and tell them about this
drill, whatever is going on. I think you expect to get it
directly from the principal that is most involved, most
knowledgeable on the details of the subiject.

So I don't intend to =+*ind there like a valve and

say only I can now call the Commissioners. I don't intend to

25

change the routine one iota, and I don't kXnow == I understand

i
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what the communication problem from the standpoint of lack
of generally keeping the Commission informed, that is, where
this matter is in issue. I certainly have not held up or
put the valve or plug on any request for information down
into the staff. It flows quite =--

COMMISSIONER GILINSKY: Well, I think there are

| examples where things simply =-- staff members or office

heads feel they have to coordinate or check with your office
or get your signature to send something up, there are

delays involved. Now ==--

MP. GUSSICK: I don't think that delay, if you will

examine it, is an unreasonable delay in any event. There

isn't a piece of mail that stays in my office more than

24 hours, I can guarantee.

COMMISSIONER AHEARNE: Vic, in a way that is the
issue.

COMMISSIONER GILINSKY: Well, I think there are
some examples. There is some head shaking out there, but
at any rate, I think ==~

CHAIRMAN HENDRIE: Look, Vic, if there are a
couple of offices that disagree out there, it is the EDO's
function to try to thrash it out and see, indeed, if there

are reasonable accoc.modations that will put the staff all

together on a paper, or whether in fact it needs to come up with

the differing views separated out.
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Now, if you propose that everybody in the agency
is just going to address a paper on every subject that is
of interest to them, willy-nilly to the Commission, I won't

have it. You can't run an agency that way That's what

this office is suppose to do out there is to coordinate
that stuff.

COMMISSIONER GILINSKY: Well, I guess that sounds |
like a good idea.

We are talking here about conversations or
intentions to have conversations.

MR. GOSSICK: When it deals with the kind of matters
that are addressed in this clause in the Act, and it says wheni
they are necessary in the view of the office director, to
carry out his rcsponsibility.

Now, I'm not interested in any other things,
social éonversations or stuff that is just of routine nature.
When somebody comes down Or proposes to come to a Commissionerf
with an issue where I'm supposed to be involved in trying
to bring the staff together, or get for the Commission a E
position, if there 1s a strong feeling on his part that he
wants to make his view known separately at any time, he
can do that. That's the intent of this legislation.

CHAIRMAN HENDRIE: The intent of the paper here is
simply that the EDO be informed when significant contacts

go on.
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Now, if there is particular language in the

proposed documents that appear to go beycnd that or not to

about fixing language, I must say =--
MR. GOSSICK: I know, none at all.
COMMISSIONER BRADFORD: My concern =--
CHAIRMAN HENDRIE: =-- but let us understand the
thrust here. |
COMMISSIONER BRADFORD: My concern is different
from that. It is that I don't think that the office
directors, as I say, it may even require changing the
legislation that Congress has just enacted, but I don't think
that they ought to be foreclosed from coming to the Commission
and conceivably from coming to the Commission under
circumstances in which it would be our choice to let the
EDO know what the concern was, rather than that they should
be compelled either by law or by Commission policy, (a) to
notify them of their intent or (b) to tell him that they
have been down here and talked to one or more Commissioners,
unless we ourselves feel that further closing of the loop
shouid take place.
COMMISSIONER AHEARNE: Peter, do you view the
office directors as working for the EDO?
COMMISSIONER BRADFORD: Well, for the time being,

the Manual Chapter, I think, makes it pretty clear that in
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most situations the Commission has indicated that things
are charneled through the EDO.
COMMISSIONER AHEARNE: I'm asking: Do they work for;
him? '
COMMISSIONER GILINSKY: I'll answer that.
COMMISSIONER BRADFORD: Well, I have not really sat
down and thought about whether =--

COMMISSIONER GILINSKY: I would say in a limited

' sense. There are certain questions which involve the agency

as a whole, there are administrative matters, there are

budgetary matters or matters which involve more than one

: office which you loock to the EDQ ===

COMMISSIONER AHEARNE: How about in their role as

- line management.

COMMISSIONER GILINSKY: I would say no. We don't

| tell Lee to decide on questions baving to do with these

five plants. We don't look to Lee to decide on matters

' within Saul's purview, concerning the usefulness of certain

projects. But we do look to Lee to == for a certain class
of activities and this is a peculiar kind of agency, and

each of these offices are repositories of special skills

! and we lock to them for matters that deal with these skills.

3 Those skills are not available in the office of the EDO.

CHAIRMAN HENDRIE: That's a facinating theory. I

- would suggest that if you happen to be the commander of an
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| sort of animal, but yes, =---

you make the decision on the five plants =---

24

army, why the chief of the mortar platoon, you know, will

report directly to you because obviously, the intermediate

| with it.

COMMISSIONER GILINSKY: Well, the army is a different

CHAIRMAN HENDRIE: Or any other sort of institution.

COMMISSIONER GILINSKY: Well, for example, Lee, did

MR. GOSSICK: No.
COMMISSIONER GILINSKY: =-- before the Commission?
Well, there you are. i
MR. GOSSICK: I don't believe that Mr. Deaton made
a decision on the five plants. He came down here before
the assembled group and then it was decided right here. |
COMMISSIONER GILINSKY: Well, but the recommendation ;
was from him to us. :
MR. GOSSICK: There was a paper =-- because of the ;
press of time === i
COMMISSIONER GILINSKY: I think he made the decision;
MR. GOSSICK: Pardon? '
COMMISSIONER GILINSKY: Oh, I think he did make the |
decision, for his office.

Now, you can run it differently. You can =-

there is another way of running this agency. You can say,



~N O wun

©

10
11
12
13
14

13 |

16

17 |

18
19
20
21

22

23
24
25

25

Lee, should these plants be closed or not, but we don't do
that, and I don't think you propocsed to do that.

COMMISSIONER KENNEDY: Vic, I don't think that
that's the issue. ?

MR. GOSSICK: You are going to have to find a |
pretty rare bird that sits in that seat if he is going to
be able to answer every question with authority across the
board ===

COMMISSIONER GILINSKY: Well, except in the army
you have to do that.

MR. GOSSICK: Except in the army it doesn't work
that way either, Victor, and I have been in the Air Force,
and I have worked along the linez that we are talking about
here for a good part of my life.

COMMISSIONER KENNEDY: I recognize those years
of expefience is highly qualifying, but Victor, it doesn't
work like that.

COMMISSIONER GILINSKY: Well, I withdraw that.

MR. GOSSICK: I've had program directors ===

COMMISSIONER AHEARNE: I join Lee and Dick in ===

MR. GOSSICK: I've had pecple working for me in
charge of a major program where it was clearly understood

that at any time, if they had to they could go whistling past

me and my boss, a four star level, past the Chief of Staff

of the Air Force and right to the Secretary of Defense.
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Now, he damned well better be smart encugh to touch base

on the way

up, if he can, if time permits, but more

importantly, he very well better make sure that everybody

knows where he has been on the way back. And this is not

an unusual

organizati

situation.
COMMISSIONER KENNEDY: That's the only way an
on can function., The alternative is anarchy.

MR. GOSSICK: Or is all tied up in bureaucracy and

nothing ever happens.

COMMISSIONER KENNEDY: That's right. That's what I

consider anarchy. I considered tied up bureaucracy to be the

closest thing to anarchy.

COMMISSIONER BRADFORD: How did you all ever

bring yourselves to vote for the open-door policy?

COMMISSIONER KENNEDY: I don't think there is

any inconsistency.

said here

CHAIRMAN HENDRIE: There is nothing that has been
which is inconsistent with it.

COMMISSIONER BRADFORD: Well, it says tl»% people

can go levels above the level that they are at and come

back down

report to

procedure.

and not report to anybody on the way up and ncot
anybody on the way down.

COMMISSIONER AHEARNE: It is a standard operating

CHAIRMAN HENDRIE: The open-door policy =-- Jesus.
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COMMISSIONER BRADFORD: I'm not suggesting
this would be standard either =--

CHAIRMAN HENDRIE: Peter, look ===

COMMISSIONER BRADFORD: Let me finish. I'm
suggestina “nat there may be situations in which office
directors will feel that they have scmething that ought
to be brought to a Commissioner's attention or to the
Commission's attention, and for one reason or another they
would find it difficult or impossible to do that if they
had to touch base with the EDO on the way, perhaps because,
as Lee indicated before, he plants to f£ill out their
rating charts at some point, and I'm saying that I would want
them to be able to do that.

COMMISSIONER KENNEDY: Let me assert one thing =--
two things.

| First, the extent that Mr. Gossick does fill out
the rating charts, whatever they may be called, for the
office directors, it is my assumption that is in all such
systems, seniors will be reviewing that and that is us.

MR. GOSSICK: Certainly.

COMMISSIONER KENNEDY: Secondly, if was mentioned
that an office director might wish to bring a matter to the
attention of a Commissiconer. Now, let me be very clear,
what I said a few minutes ago, that this is a 20 percent

stockholding operation, and anything that an office director
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feels important enough to bring to the attention of a
Commissioner, he will bring it to the attention of Commissxoneﬁs,
all five of them. And to the extent that that's not true,
I'll seek legislation to be sure it is.
COMMISSIONER AHEARNE: I tend to agree with that. f
CHAIRMAN HENDRIE: Peter, I think the open door E
thing is a difference in kind from what we are talking about |
in the Manual Chapter. 3
The thrust of the open-door peolicy is that an
individual in the agency, at any level, including office
directors, who disagree with a policy, an action, personal
or otherwise, who wants to bring it to the attention of
somebody up the line, including Commissioners, and who -
feels that there may be a personal jeopardy in so doing, is
offered whatever confidentiality the system is capable of
producing in bringing that up the line.
Now, I must say, if an office director feels
perscnally jeopardized in letting the EDO know that he has
either been to talk about a subject with the Commission or
is going to, w 7 then I will class that as an open-door
policy and say that what we are talking about here dcesn't
prevent him coming and talking in private.
I think what we are talking about here is the
conduct of the normal business of the agency =---

COMMISSIONER BRADFORD: As to that, I have no problem.
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CHAIRMAN HENDRIE: And in that sense it seems to

' me that it is very difficult to run a shop without trying

to keep the staff headquarters out there informed about what's
golng on.

COMMISSIONER BRADFORD: I mean, to the extent that
this picks situations where memcs haven't been routed to all
the places to which they are relevant and that sort of thing,
that's fine.

I have, I guess, the same problem with what Dick
and John just indicated in terms of its implications, for
the open-door policy, that is, should pecople on the staff
feel that they cannot, in fact, for the open-door policy,
come to one Commissioner without coming to all five. I
hadn't understood the policy worked that way.

COMMISSIONER AHEARNE: Peter, I think there is,
again, the distinction. Joe's distinction was the one that
I understood the open-door policy as applying to, in that
context versus a question of disagreement with the policy
of personal jeopardy invelvement, I don't think taere is any
restriction of to whom such an individual goces. On
substantive agency matters, I entirely agree with both Lee's
position and Dick's position. If it is an organization
that is going to run, it runs with a clear line of authority.
And if Lee is running that side of -- the operating side

of the agency, the cffice directors repcort to him and work
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through him. I den't think anyone who is out there in

the agency has too much confusion

about what that mean:

T»e same way, though, that when that informitiou

passes from Lee upwards past that

point, these are now

substantive agency issues, I think it is five of us who gut

that information. That's ~--
COMMISSIONER GILINSKY:

the open-door communications from
COMMISSIONER KENNEDY:

Ifwe are making a mockery of the

But hew do you separate
substantive =--
Let me suggest, gentlemen .

concept of open-door, what

we are talking about is the senior officials of the agency,

for G 4's sake. Open-door policy

throughout the government,

as I h. anderstoocd it, low these past 20 years, was to make

sure that those who were far down

in the organization, who

coculdn't possibly make their views known and get it through

, bureaucracy because it would be impeded, it was to provide

a mechanism for them to do it. It wasn't to take the

agency heads and give them the opportunity to shoot off

their mouth. Thes: are the mcst responsible people in the

organization. They are the people to whom our own authorities

have been delegated directly. Open door?

I would suggest that if

a senior official of the

agency has a problem so sericus and he believes the open-door

is appropriate, it is a matter that he ocught to be taking up

with the five heads of the agency.

And he would be very, very
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remise if he did not do so. Let us not make a mockery cof the

open~docr policy. It is an important concept and one which
we have assiduously avoided compromising. Let us not do so
now.

TOMMISSTONER BRADFORD: Well, from my own part, I
just don't agree with that statement of it.

CHAIRMAN HENDRIE: Vic, you had a finger up?

COMMISSIONER GILINSKY: Well, I guess I wasn't sure

- I understood whether Dick was saying it was okay for them

: to come up but they had to talk toc all the Commissioners,

. or it wasn't okay for them to come ===

COMMISSIONER KENNEDY: I'm saying the open-door
policy is not at issue here, certainly not in my view.

If there is an open-door question which afflicts
the conscience or concerns of one of the most senior
officials of the agency, he has an obligation to go to the
other scnior officials of the agency, his bosses, all five
of them. And if he doesn't, I don't think he ought to be
a senior official w~ith the agency. The open=-dcocor policy was

to make it possible for one of his underlinings to get by him,

 if that is the word. It wasn't -- the question of his

getting around Lee Gossick in a case like that, all he is

goipy to do is say, I've got a problem, I'm going to go talk

to the Commissicners. What's Gossick going to say, yocu can't?

I don't think so. It wouldn't do him any good if he did.
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The law makes it clear that they can. I don't know what the
debate is about.

COMMISSIONER GILINSKY: Well, I guess I thought
this was pretty sweeping language. You know, it is one
thing to keep the Executive Director informed of the flow
of business, and I think that properly should be, and I
think the papers flowing back and forth between the
Commissioners and the offices =---

COMMISSIONER KENNEDY: Vic, I don't have any
quarrel with any of that. What's that got to do with the

open-door policy?

COMMISSIONER GILINSKY: Well, we just put that label

on direct communications with ===

CCMMISSIONER KENNEDY: Oh, den't. That's

precisely at I'm asking not be done.
| \ "MMISSIONER GILINSKY: Let's drop the label.
Let's dr~p tr * label.

CCMMISSIONER KENNEDY: Don't destroy a worth while
concept by pulling under that label all kinds of other things
that don't have anything to do with it.

COMMISSIONER BRADFORD: But the spirit of that
concept is that pecple in the agsncy feel that there is a
problem on which they need to communicate upwards can do so
in whatever manner seems to them best suited to once get

the problem brought upward and at the same time protect their
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situation. And I don't care =---

COMMISSIONER KENNEDY: Of course, that is
precisely right and I can't ===

COMMISSIONER BRADFORD: I don't care what you
call it, I'm tired of being interrupted, and I'm also tired
of long speeches.

COMMISSIONER KENNEDY: All right. So am I.

COMMISSIONER BRADFORD: Good.

Once they communicate upward in whatever fashion
they choose, it is the responsibility of the people to whom
they bring their concerns to decide what happens next, and
it is not incumbent on them. I think this memo goes directly
against that spirit.

COMMISSIONER KENNEDY: Peter, those people work for
five pecple, not cne.

COMMISSIONER BRADFORD: So does everybody in the
agency. That's the point about the spirit 0f ===

COMMISSIONER KENNEDY: No. The other pecple
in the agency work for one, their boss, whoever he is down
there. These people have five bosses and it is different.

CHAIRMAN HENDRIE: Peter, is it the memo =-- the
draft memo that seems particularly bothersome to you ===

COMMISSIONER BRADFORD: Yes.

CHAIRMAN HENDRIE: =-- rather than the language that

was proposed for the Manual Chapter?
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COMMISSIONER BRADFORD: I have not focused as much

 on the Manual Chapter. It is the draft memc and the effect

24 !

25

of absolutely closing off the office directors.

CHAIRMAN HENDRIE: Well, all right, look ===

COMMISSIONER GILINSKY: I also have =--

CHAIRMAN HENDRIE: Let me go in the following
direction. .

We have already had comment about the proposed
Manual Chapter language, which is that under the proposed
new secticn there would be an explicit, where it says A, B,
and C, there would be a D, or maybe as yocu said, that one
ocught to be A and the others slide down one, an explicit
recognition of that part of the law that says the office
directors in the performance of their duties can get to
the Commission, and putting that in, sounds to me like a good
idea. |

There was -- some of the office directors, Lee
said, felt that in their own chapters, rather than delete
that line, that they would just as soon see it in there,
other things being equal, even though there was a new chapter
that also talked directly to those things, and I must say,
I wouldn't have any objection to it appearing both places.

MR. GOSSICK: I would prefer it would not appear
in the "Supervision" section. They want it in the Manual

Chapter, but somewhere else other than on the matter of who
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they report to. I think that's an impertant point.

COMMISSIONER GILINSKY: What is the point?

CHAIRMAN HENDRIE: Okay, Well, let =--

COMMISSIONER GILINSKY: Could yocu just explain it?

CHAIRMAN HENDRIE: Well, let me get to that in
a minute because I want to get on and get the rest of the
thought in mind.

Now, that is the point that we then cught to discuss
and straighten out, but it seems to me the first one is clear.

Now, the third pocint would be, if the implementing
. memoranda seems to have less or more, maybe, language that
everybody would find completely helpful, I think good, let's
see if we can fix that. And I wonder if you =-- could you
take a crack at -- the sort of clarification which would
cure the difficulty that you perceive in it, because it seems
to me that in spite of the fact it has been a splendid week
for argument, and we are continuing it this morning, it is
guite a splendid argument, The differences may ultimately
not be that great.

COMMISSIONER BRADFORD: I would be glad to do what
I can with the memorandum. I did indicate on my concurrence
sheet that as far as I was concerned I would seek the appeal
of that particular piece of legislation. It seems to me, as
I say, tc be an internal management decision and I den't

think that == I don't think that the problem, which originally
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gave rise to the example which is used '‘n the Senate report,

namely NUMEC, is any longer a valid model for the way the

agency functions. The Manual Chapter, which came much latter,

in the spring of '77, in any case eliminated that problem.

COMMISSIONER GILINSKY: If there was a problem.

COMMISSIONER BRADFORD: If there was a problem,
right.

CHAIRMAN HENDRIE: Let's see. I don't know where
that «--

COMMISSIONER BRADFORD: What I'm saying is I would
work on the memo to try and -- within the context of the
law, get rid of the main problems that I see in it, but I
myself would also urge that tue Congress reconsider that
provisions. In saying that, I think I would have to
acknowledge that I'm sure I was consulted when it went
through and didn't then focus on the problems as I now see
them.

CHAIRMAN HENDRIE: Let me ask, what would you do
with the May '77 Manual Chapter provisions?

COMMISSIONER BRADFORD: I have not thought a lot
about that.

CHAIRMAN HENDRIE: In saying, well, why don't they
take the provision of the law back. Doces that imply a basic
change in the configuration of the EDC and the principal

office directors, in your view?

i
'
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COMMISSIONER BRADFORD: Well, I guess what is

troubling me about the law is if it can give rise to this

memo, then it is bringing about a change that I don't think

is desirable.

and I had not thought that there was sc great a problem

I have not focused on the Manual Chapters

involved =~ in the time that I have been here and keeping the

EDO informed, that, in fact, we needed further legislation or

needed a memo of this sort to the extent that memoranda to ‘

the staff or going out directly and imposing workloads that

Lee doesn't know about,

I certainly agree that we ought to

do what is necessary to bring that un.e. control, but that's

rather apart from congressicnal legislation.

for this provision.

CHAIRMAN HENDRIE: Well, I don't think we asked

being consulted about it.

As a matter of fact, I can't remember

MR. GOSSICK: It came as a surprise, as far as I

can recall, it showed up.

CHAIRMAN HENDRIE:

bill and ==-

the Hill.

for.

It popped up in the authorization

MR. GOSSICK: Ask Kevin, I think he was up there on

CHAIRMAN HENDRIE:

(Laughter)
CHAIRMAN HENDRIE:

Yes, Kevin. What did you do thatt

And it seemed to me that what it
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did was just put into the statute the thrust of the Commission
decision in the spring of '77 that, in fact, the EDO was

the principal officer who ran the staff on a day-to-day basis
on the Commission's behalf. But these information channels |
established by statute, as well as the information channels
established by the Commission under the open door, continued
to be there and operative for the sort of normal day-to-day
operation of the staff, would lock to the EDO to run it and
keep things cocordinated.

So I didn't see any cbjection to the legislation,
and I hadn't encountered or sensed a thought yet that there
was a feeling, Peter, on your part that that basic configur- @
aticn for the organization of the agency was an incorrect
one. And it is still not clear to me that that's where you
are going. |

COMMISSIONER BRADFORD: No, but up to now, I hadn't 2
had the feeling that if one of the office directors really i
felt they had a serious problem with the EDO's ocffice, and
I don't mean anything perscnal =--

CHAIRMAN HENDRIE: And wanted to come and talk

| privately.

COMMISSIONER BRADFORD: -- And wanted to come and
talk privately, that they couldn't do that.
COMMISSIONER GILINSKY: Well, if we take the view ===

MR. GOSSICK: But this doesn't change that.
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COMMISSIONER BRADFORD: I know, but they wanted

~ to come and t~lk privately, even without having themselves

. to take the burden of going back and reporting to you on

the conversation. It seems tc me that there are circum- |
stances under which that really should be the decision of
the Commission, Commissioners that the office director
talks to, and not be a separate burden on the office directors
themselves.

MR. GOSSICK: I guess I find it very difficult to
stretch my imagination to where I'm such a problem on some
point that that would never ---

COMM. SSIONER BRADFORD: That's why I tried to say
I didn't want .0 personalize it to you, Lee. The concern would
be the same if we were just looking at =-- '

MR. GOSSICK: Yes, okay.

COMMISSIONER GILINSKY: Why can't we take the view
that the Chairman just expressed, that this, in effect,

reflected or confirmed changes that were already made, and

' why do we need to make any further changes. Are we not in

compliance with the law now?

MR. GOSSICK: There is nothing at all cn the bcoks
that recognizes it as far as NRC is concerned. Sure, there
is a phrase in the law, but I think, as in most other cases,
we try to reflect the provisicns of the law.

COMMISSIONER GILINSKY: Well, there is something.
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. It says in the Manual Chapters the principal officers of

the Commission report to you, and I presume that they vill
send you copies of -- Well, certain things just get routed
to your office, other things you properly ocught to get
Cofries of and ==~

MR. GOSSICK: I thought you were asking why did

I write this paper in the first place.

COMMISSIONER GILINSKY: Right. Yes, I am, since ~==-

MR. GOSSICK: Because the law needs to be reflected
in the Manual Chapters.
COMMISSIONER GILINSKY: Well, but as the Chairman

just expressed, in effect, the law confirmed what we had

. already done and are we not in compliance with the law?
14 |

23 |

24
25

MR. GOSSICK: No, we are not. As long as we have
got one part of the law =---

COMMISSIONER GILINSKY: 1Is that the view of the
General Counsel?

MR. GOSSICK: The lawyers have been through this,
and right now, we are quoting in the Manual Chapter, a
provision of the Energy Reorganization Act and to leave it
silent an amendment for that act, it seems to me to be
lacking some where.

CHAIRMAN HENDRIE: I think you really need to take

recognition of the provision that have been enacted, and it

. does strike me as peculiar that the manual wculd not reflect
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that amendment in some way or other.
MR. GOSSICX: I guess I don't understand what the
ob",ection is here, Victor. Let me ==~

COMMISSIONER GILINSKY: Let me tell you, because

had you come up here and just said that you ought to
routinely be informed of matters that -- Commission papers i
that come from the staff up through the Commission and
various other matters that follow in your province, that [
would have been all right. But it seems to me you reached
beyond where you should have, and I find that pretty
disturbing, because =---

MR. GOSSICK: In what way?

COMMISSIONER GILINSKY: Well, look at this draft
memo for the Chairman. "Advise the EDC of subsequent
conversations."

You are not talking about papers, you are not
talking decisions, you are talking about conversations.
And if the intention is to meet with Commissioners.

MR. GOSSICK: Isn't that communicating with the
Commission as is addressed in the ===

COMMISSIONER GILINSKY: Well, I'll tell you. As I
understand the effect that that would have on this
organization with what little experience I have had with it¢,
the effect that it weuld have, in my view, would be to

constrict the flow of informaticn from the staff to the
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Commissioners. Now I regard that with some concern.

CHAIRMAN HENDRIE: Well, let's fix the language of '
the draft memorandum, =--

COMMISSIONER GILINSKY: And I guess I'm concerned |
that «==-

CHAIRMAN HENDRIE: =-- If it could be read that way,
let's fix it. It wasn't intended to be a throttling |
directive.

MR. GOSSICK: Absolutely not, absoclutely not.

The only reascon for =-- I suggested =--

COMMISSIONER KENNEDY: Why would it have that
effect, in your view, Vic?

COMMISSIONER GILINSKY: Well, I think it is fairly
obvious.

MR. GOSSICK: But isn't that what the law says?

COMMISSIONER GILINSKY: I don't think so. Look ===

COMMISSIONER KENNEDY: It's not all that clear to
me, that's why I asked.

COMMISSIONER BRADFORD: No, that's my proklem with
the law. I'm less concerned with what Lee has done than with
the fact that it may not hbe a legitimate reading of the law.

COMMISSIONER GILINSKY: If that's what the law
says, then the law ocught to be changed, ockay. I agres with

Peter on that.

But it seems to me that a certain amount of common
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sense is called for here.

MR. GOSSICK: I expect to do my best to exercise
it, Commissioner Gilinsky.

COMMISSIONER GILINSKY: Well, I want to be sure
that the words clearly indicate what kind of action is called
for.

MR. GOSSICK: Mr. Chairman, we /ere asked to have
the office directors here, they have been here for most of
the morning, expressing :heir views. I want to make sure
they have an opportunity to speak if they feel there is
something they want to say.

MR. LEVINE: I would like to say a few wocrds.

First of all, I think -- we had a meeting in
Lee's office of which it was my understanding that all
five of us agreed that our Manual Chapter should be changed
to reflect the provisions about being able to communicate
with che Commission as well as keeping Lee informed.

Harold wasn't there, but Lee reported that Harold
wanted it, so I want to just be sure that all five of us
did understand that.

I think, from listening to this conversation it
has been very interesting. I think the problem is that too
many words have been written that if the memo from the
Chairman is dropped and that the new Manual Chapter is

dropped, the office directors' desires are implemented, then
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it would be very clear what is going on. Lee will have,

in his chapter, this business about how to communicate with
the Commission and we will have our chapters. And certainly,
we ought to know what "keeping people fully informed" means
and that would take care of that and eliminate these words
that people find difficult.

CHAIRMAN HENDRIE: Do you mean the draft?

MR. LEVINE: This new chapter, 0202 or whatever it
is on Staff Communications with the Commission, which
incorporates some of the words from your memorandum.

I think that could perhaps solve the problem.

CHAIRMAN HENDRIE: You would propose to incorporate,
under the EDO and office director, existing chapters,
recognition of the ==--

MR. LEVINE: Of the two laws.

CHAIRMAN HENDRIE: Well, of the amended language.

COMMISSIONER KENNEDY: And you have no difficulty
with that concept?

MR. LEVINE: None at all.

And I don't feel that that would inhibit me in
communicating to the Commission, as I feel it does now.

COMMISSIONER AHEARNE: But 0202 has just got the
same statements that Vic and Peter were having problems with.

MR. LEVINE: MY difficulty is that those words in

0202 imply other things beyond those in the law and I find
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some difficulty with that.

COMMISSIONER AHEARNE: So you do have difficulties
with 0202?

MR. LEVINE: That's why I suggest eliminating it
and I sense that that's what ---

COMMISSIONER AHEARNE: I'm sorry. You would
eliminate 02027

MR. LEVINE: Yes, eliminate 0202.

MR. GOSSICK: That was not clear in our meeting.
I thought you said it should be contained in the Manual
Chapters as now ===

MR. LEVINE: No, no. This is something that has
come to me since this morning.

MR. GOSSICK: Oh, okay.

COMMISSIONER BRADFORD: So the problem is extending

it to all other offices, as the Act?

MR. LEVINE: Put it in whatever office you want to.

I think that's the simple way to handle it.

CHAIRMAN HENDRIE: Boeb?

COMMISSIONER GILINSKY: That seems like a sensible
approach.

MR. MINOGUE: 1I'm not going to make a long
statement, but I think that the wording in the legislation

#o1ld be reflected in the "Supervision" section for the

three statutory offices and the two non-statutory offices and
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the other staff offices, I think are adequately covered

in describing the EDO's functions. I don't really see a

would really effect the the non-statutory people. I don't

see a great need for it.

CHAIRMAN HENDRIE: John?

MR. DAVIS: My impression of the paper when I
read it, it was to bring into words the existing practice,
and I have not felt at all inhibited in dealing with the
Commissioners. I have routinely, since I'm not a statutory =--
I&E's not a statutory office, have kept Lee informed, either
before I dealt with the Commissioners or after I had dealt with
the Commissioners.

I was cne, though, who felt that the wording should
be carried into the Manual Chapter, primarily because if |
you change the wording, it may raise questions that there is
a new meaning intended. So carry the same language from the
Act into the Manual Chapters. But I have not, in any way,
felt inhibited, and I will say this, I will be surprised if
there is any office director, I would hope you would never
select an office director who would feel inhibited to come to
the Commissioners for any action, regardless of how it may
offend the Executive Director.

MR. MINOGUE: Can I add to my statement, Mr. Chairman,

that -~ I appreciate John flagging that. I have probably had
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more experience working with what, in fact, was this setup

than anybody else here, because I have been an office

director since the agency was created and always had certain

strings applied to me because of being non-statutory.

I have never felt inhibited. There have been
cases where the EDO and I fully didn't agree on something,
in which case he sent the paper up to the Commission with a
note indicating the areas where he didn't agree with me.

It wasn't stopped, and I never felt any constraint to push

the thing on through. I think it is a very workable process,

and I have been doing it since the agency was formed.

CHAIRMAN HENDRIE: Harold?

MR. DENTON: I think it is an important pcint.

I agree with Saul and my impressions would be to take my
Manual Chapter, leave in the words that are being proposed,
namely these words that say that I may communicate or

report directly to the Commission, but then follow that
sentence directly with words from the Act, namely, I shall
keep the EDO fully and currently informed at all times. That
would be my preference.

I think if you leave the words that are, may in
the future have implications for the selection of the office
director because then the words would read that even thouch
you served at the pleasure of the Commission, you are

supervised by the EDO and it leaves that guestion a bit



-

48

hanging there as to the relationship between the office
directors and the Commission and makes the EDO the supervisor
directly.

CHAIRMAN HENDRIE: Bill?

MR. DIRCKS: I'm the new boy on the bleck, but I

can see it from both angles. Having sat in Lee's office, I |
can understand many ok his problems. The uncertainty, I thinkz
of what is going on. Sitting in my current seat, I think !
Harold has expressed my view about getting it intoc the
Manual Chapter under that "Supervision" heading that Harcld
mentioned.
CHAIRMAN HENDRIE: Other comments? {
MR. GOSSICK: Just let me say, I have no =-- this
is not a crucial point to me if it is agreed that it belongs
here as long as it is totally there, as amended. I think
that's fine. I have to figure out the best way to make sure
that it is clear that the practice applies to the other
offices that report to me as well.
CHAIRMAN HENDRIE: John? ?
COMMISSIONER AHEARNE: Well, I have another
comment which really goes back to an earlier point I was
trying to make, that I think that there is, to me at least,
it is a more fundamental gquestion of the relationship of

the office directors to the EDO, not in the policy disagreement

area, but in the more day-to~day cperational area, which



WO e

w o 9 O e

24 |

25

49

relates to the other issue that I had suggested that we
incorporate in, this morning, which I don't think it is
going to be possible because of the lateness of the time But
I do want to mention, at least as I view this issue, which
is related to what role does the EDO play.

I think we have to, at some stage, address the
delegation of authority question which Vic had raised
last fall, and which apparently, and I wanted to ask Al or
Fitz, as I trace back, the gquestion was raised and then in
November there was an outline of proposed scope of work and
the review, the latest response appears, and I don't want to
mischaracterize it, but the picture I get from it is that
not much has been done since ---

MR. KENNEKE: You are very kind.

COMMISSIONER AHEARNE: Since November when that
fairly elaborate scope of work was laid out, which sounded
and still sounded right. I guess I was a little disturbed
by the much more abbreviated scope of work that you have
now recently proposed.

But the larger gquestion of what is the EDO's
role in the organization and what are the office director's
roles and what is our role, which I thought Vic was getting
at, but this delegaticn of authority question appears to me
to be one that we have just got to wrestle with., And I

don't think we are going to wrestle with it on this particular
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issue here, but I -- if we do end up wrestling with that
and addressing it, why some of these questions will fall cut.

CHAIRMAN HENDRIE: The time does run down, and I
think I'm going to have to adjourn this session.

Let me recommend the following: We have not, in
fact, picked up the status report that has been requested on
the delegation matters. It seems toc me we probably ought
to. I'm not sure that I know quite where to recommend that
the business of getting the new provision of the law one
way or another into the manual, it is not quite fair to
suggest how that ought to go at this point. I think maybe
some of this further discussion, which would follow from
the status report and discussion of delegation of authority
would be needed.

What I suggest we then do is to hold for the
moment on 79-82. Sam, lock for a plezce to schedule us back
on to a discussion, which we will understand next time will
focus less on, and I hope not very much at all, on proposed
language for the Manual Chapter, but rather focus on this
organizational question and the report on delegation of
authority when the status of that work is done.

I suspect that after that we may want to suggest
various ways to recast the proposals in 79-82, but I would
kind of like to hear that discussion before I do it.

It is clear that one option would be, as was



suggested here by several of the office directors, to include

the new statutory language, in addition to the sentence that

is already in there, in each of their chapters. Then Lee

| has to figure ocut a way to extend -- to express the Commission!s

4

5 || wish that this right, I guess, of office directors is
6 extended to non-statutory offices up and down the line, and
7

I'm not sure whether that's best achieved by a couple of

8 | sentences under each cne or some other version of the general !
? chapter.

10 | It appears to me that if one went in that direction
11 that there would probably =-- I guess there would not, then

12 ' be any need for an implementing memorandum for me, is that

13 correct? b

14 So maybe you cught not to move toc speedily to

15 reflect on different language, Peter. We might pull out the

16 need for the base document.
17 Now, I do feel that I'm going to have to terminate
18 | discussion on this subject at this point.

19 (Whereupon, the meeting in the above-entitled

20 j matter was concluded at 12:35 noon.)



