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MEMORANDUM AND ORDER

January 25, 1979

(ALAB-521)

Suffolk County has moved for a stay of the Licensing

Board's decision of December 26, 1978. LBP-73-41, 8 :iRC

That decision authorized the issuance of construction.
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permits for the two units of the Jamesport Nuclear Power

Station. The motion is opposed by both the applicants

and the staff.

Last year, Suffoik County sought a stay of the Licensing

Board's decision of May 9, 1978. --1/ "That decision deter-

mined all the safety and environmental issues in this case

except for the environmental effects of radon-222 emissions

resulting frcm the mining and milling of uranium attributable
2/

to this facility."-- We denied that relief in ALAB-4 81,

stating in part:~~3/

Because the Licensing Board had not ccmpleted
its environmental review, it was not able to --
and did not -- authorize the issuance of a
permit to construct the Jamesport plant. Con-
sequently, there is nothing for us to stay
and the motion must be denied.

'It is a well established rule of ad-
ministrative law that 'a party is not ordi-
narily granted a stay of an administrative
order without an appropriate showing of

_1_/ LBP-7 8-17 , 7 NRC 8 2 6 .

_2_/ ALAB-4 81, 7 NRC 8 07, 808 (1978).

_3 / Ibid ._
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irreparable injury.' Permian Basin Area
Rate Cases, 390 U.S. 747, 773 (19 68 ) (Harlan , J. ) ."
Toledo Edison Company (Davis-Besse Nuclear Power
Station, Units 1, 2, and 3), ALA3-385, 5 NRC 621,
626 (1977); cf. Metropolitan Edisen Ccmpany
(Three Mile Island Nuclear Station, Unit No. 2) ,
ALAB-456, 7 NRC 63, 63 (1978). See generally
10 CFR 82.78 8 (e) , 42 Fed. Reg. 22128, 22130
(May 2, 1977). In an effort to show that it
would be injured in the absence of a stay,
the county expresses the fear that applicants
might spend money or take " incremental steps
and decisions towards construction." However,

a stay would not prevent any expenditures or
management decisions short of actual construc-
tion, and as we said, construction itself has
not been authorized. Applicant simply remains
free to do whatever it might otherwise do without
this Commission's permission; the decision sought
to be stayed does not affect the status cuo ante
and thus the county will not be in]ured in any
way by the absence of a stay.

The likelihood of irreparable injury to the County

in the absence of a stay has not changed significantly as

a result of the more recent decision below. To be sure,

applicants now have construction permits frem this Ccm-

mission. But they do not have approval of the project

frcm the State of New York and they may not cccmence con-

struction or even site preparation without such approval.

See asl41 and 140 (6) of the New York Public Service Law



.

.

_4 _

(McKinney 1978-79 Supp.). Thus, as we said in ALAB-481,

"there is nothing for us to stay and the motion must be

denied." The County purports to find injury in the cos-

sibility that applicants wil_ .:en. i nue to make expendi-
~

tures for engineering and procurement for the project.

But, as we made clear in ALAB-481, they were free to do

that without construction permits and would not be pre-

vented from doing so were the effectiveness of those

permits stayed. See 10 C.F.R. 250.10. Finally,, the

County points to decisions which hold "that the denial

of the right of the citizenry to have federal projects

which affect the environment proceed only on the basis of

'a careful and informed decision-making process' provides

sufficient irreparable injury to support issuance of a
4/

preliminary injunction."- Even assuming agyuendo that
this statement of the law is correct, it is of no avail

to the County here. The key word is " proceed". The

Jamesport project is not proceeding and it will not proceed

without aut.&orization from the appropriate State authority.

The County has not only failed to show irreparable injury;

it has failed to show any injury at all frcm che absence

of a stay.

-- __

4_/ Application for Stay, pp. 6-7.
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Although the County's motion is also defective in

other respects, in view of what we have already said on

the issue of irreparable injury, we need not go into

them. It will suffice to say that the County ha: not

made a strong showing on the other three factors relevant

to a stay motion,either. See 10 C.F.R. 52.788 (e) .

The motion is denied, without prejudice to its re-

newal within ten days after receipt by the applicants of

a certificate of environmental compatibility and public

need for the Jamesport plant from the New York State

Board on Electric Generation Siting and the Environment.-~5/

It is so ORDERED.

FOR THE APPEAL BOARD

d44dA> Osu &
Margaret E. Du Fiv
Secretary to the
Appeal Board

_ / Applicants should immediately notify us, counsel for5
the County and the League of Women Voters of
Suffolk County of such receipt, if and when it
occurs.


