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UNITED STATES OF AMERICA 2 !
NUCLEAR REGULATORY COMMISSION { % 6+

?
ATOMIC SAFETY AND LICENSING BOARD D/

m 0

In the Matter of )

PENNSYLVANIA POWER & LIGHT COMPANY Docket Nos. 50-387
and ) 50-388

ALLEGHENY ELECTRIC COOPERATIVE, INC. )
)

(Susquehanna Steam Electric Station, )
Units 1 and 2) )

MEMORANDUM AND ORDER
(June 7, 1979)

By motion dated Fay 12, 1979, Citizens Against Nuclcar

Dangers (CAND), an intervenor in this operating license pro-

ceedu.3, seeks an order from this Board restraining the

Applicants from " obtaining government permits, including the

industrial waste disposal permit from the [ Pennsylvania

Department of Environmental Resources (DER)], that involve

environmental and safety matters before the Board," prior

to our holding an evidentiary hearing on those matters. The

motion also petitions the Governor of Pennsylvania to declare

a moratorium on the issuance of state permits for the instant

facility until we have concluded our environmental and safety
hearings. The Applicants and NRC Staff oppose the motion;

other parties have not responded.
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We have no authority to order the Governor of Pennsyl-

vania to take the action sought by CAND. For that reason,

the second part of CAND's request -- to the extent it may

be deemed to request action by us --- is denied. Furthermo 2,

because the result sought by CAND appears to be contrary to

long-standing Commission policy, we also deny the first

portion of CAND's motion.

In order for an applicant to be permitted to operate a

nuclear facility, it must obtain a variety of licenses and

permits from various federal, state and local authorities.

See Environmental Report, Operating License Stage, 512.1.

The NRC operating license is but one of these licenses. The

Applicants may not operate the Susquehanna facility without

obtaining the NRC license -- even if they were first to

obtain the requisite state, local and other federal permits.

And they may not operate if they fail to obtain certain

state, local or other federal permits -- even if they were

earlier awarded an NRC operating license.

The Commission has lont recognized that an NRC pro-

ceeding and related federal, state and local permit pro-

ceedings may properly be carriec .n simultaneously. In

1974, the Commission rejected a request to defer a
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construction permit proceeding pending the obtaining by the
applicants of nesessary state permits. Relying on an earlier

Appeal Board ruling, it stated:

Petitioners also assert in their petition for
reconsideration that the entire application
and the licensing proceedings for the two units
of the Koshkonong facility is premature because
the Wisconsin Department of Natural Resources
has not yet issued a water quality certificate.
Such a proposal is unreasonable and will result
in needless delay. As a general rule it is the
practice of the Commission to pursue its admin-
istrative procedures while other state and local
proceedings are under way. Such a practice is
hardly a waste of time; on the contrary, it is
the efficient, economical and expeditious course.
See Southern California Edison Co. (San Onofre
Nuclear Generating Station), ALAF-171 [7 AEC] 37
at 39 (J:muary 21, 1974). A poncerous, indeed
arbitraiy, " protocol" for licens!ng processes
among local, state and federal authorities would
be irresponsible in view of the enormous economic
and social costs necessarily entailed.

Wisconsin Electric Power Co. (Koshkonong Nuclear Plant, Units

1 and 2), CLI-74-45, 8 AEC 928, 930 (1974) (footnote omitted).

The separate and distinct character of NRC and state proceed-
ings was also emphasized in Southern California Edison Co.

(San Onofre Nuclear Generating Station, Units 2 and 3),
ALAB-308, 3 NRC 20, 30 (1976). Cf. Rochester Gas and Electric

Co rp . (Sterling Power Project, Nuclear Unit No. 1), ALAB-502,
8 NRC 383, 388-89 (1978). The foregoing policy against sus-

pension of an NRC proceeding pending completion of other pro-
'

ceedings applies as well to the suspension of the other pro-

ceedings pending completion of the liRC proceeding.
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We see no prejudice to CAND in following this policy

and permitting the Applicants to make simultaneous appli-

cation for a number of licenses and permits. Even if the

findings in one proceeding were of a nature which might per-
mit them to be accorded collateral estoppel effect, as was

sanctioned in Public Service Co. of New Hampshire (Seabrook

Station, Units 1 and 2),.CLI-78-1, 7 NRC 1, 23-29 (1978),
affirmed sub nom New England Coalition on Nuclear Pollution

v. NRC, 582 F.2d 87, 98-99 (1st Cir.1978), CAND is neverthe-

less not being deprived of an opportunity to have its issues

fairly litigated on at least one occasion. It is entitled to

no more.

We add that, as pointed out by the Staff, the industrial

waste disposal permit referred to by CAND is apparently the

permit required by Section 402 of the Federal Water Pollution

Control Act Amendments of 1972, 33 U.S.C. 1342. Primary

jurisdiction over such permits rests with the Environmental

Protection Agency (EPA). See Tennessee Valley Authority

', (Yellow Creek Nuclear Plant, Units 1 and 2), ALIB-515, 8'~

NRC 702 (1978). In Pennsylvania the permit-issuing authority
,

is the Commonwealth. The policies of both NRC and EPA call

for applications for such permits to be made as early in the
, ,

l'icensing process as possible. See Seabrook, supra, CLI-78-1,

7 NRC at 24-26; id., ALAB-366, 5 NRC 39, 48-52 (1977).
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For these reasons, CAND's motion is denied.

IT IS SO ORDERED.

THE ATOMIC SAFETY AND
LICENSING BOARD

k s , {. . hu|/ca:,./*

Charles Bechhoefer, Chairman
-

Dated at Bethesda, Maryland,

this 7th day of June, 1979.
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