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DECISION

January 29, 1979

(ALAB-523)

This is a construction permit proceeding involving

the proposed Skagit nuclear facility,which would be located
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in the Skagit River Valley in the northwest portion of the

State of Washington. In an unpublished order issued on

January 12, 1979, we vacated the Licensing Board's deci-

sion-1/ granting the petitions for intervention filed by

three Indian tribes and remanded the issue for further

consideration. Stating only our general conclusion that

the Board had been unduly influenced by an improper factor

in ruling on the tribes' intervention petition, we indi-

cated that we would later supply a full explanation of the

reasons underlying that conclusion. 2/ We do so now,

I.

Petitioners -- the Upper Skagit Indian Tribe, the Sauk-

Suiattle Indian Tribe and the Swinonish Tribal Community --

filed their intervention petition on June 13, 1978. The

prescribed deadline for filing such petitions had passed

on January 20, 1975 -- three and a half years earlier. 2/

_1/ LBP-78-38, 8 NRC (November 24, 1978).

_2/ We issued the January 12 order Tour days af ter receiving
the last brief in the case)in order to assist the
Licensing Board and counsel, who were scheduled to
participate in a planning conference shortly thereafter.

_3/ See 39 Fed. Reg. 44065, 44066 (December 30, 1974).
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Consequently, although no one questioned petitioners'

stated interest in the proceeding -- they are federally-

recognized tribes with treaty fishing rights in the

vicinity of the Skagit site A! -- their extreme tardiness

became a bone of contention.

As framed by the parties before the Board below, the

dispute. focused on the Commission's criteria for granting
late intervention, set forth in 10 C.F.R. 2.714. 5[

_4/ Each of the tribes was a party to the Treaty of Point
Elliott, 12 Stat. 927, which was proclaimed in 1859.
The treaty provides in pertinent part that " [t]he right
of taking fish at usual and accustomed grounds and
stations is further secured to said Indians in common

"with all citizens of the territory . . .

_5/ In relevant part, Section 2.714(a) provides:
Nontimely filings will not be entertained absent
a determination by the Commission, the presiding
officer or the atomic safety and licensing board
designated to rule on the petition and/or request,
that the petition and/or request should be granted
based upon a balancing of the following factors in
addition to those set out in paragraph (d) of this
section:

(i) Good cause, if any, for failure to file on
time.

(ii) tee availability of other means whereby the
petitioner's interest will be protected.

(iii) The extent to which the petitioner's partici-
pation may reasonably be expected to assist
in developing a sound record.

(iv) The extent to which the petitioner's interest
will be represented by existing parties.

(v) The extent to which the petitioner's partici-
pation will broaden the issues or delay the
proceeding.
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In their petition, the tribes (1) sought to justify the

lateness of their filing on several grounds,-6/ (2) asserted

that application of the other factors enumerated in

Section 2.714 favored grant of intervention,-7/ and

_6/ See Petition to Intervene, pp. 6-13. Also see Tribes'
Reply Brief, pp. 12-34; and Tribes' Brief on Appeal,
pp. 17-18, 24-25. The tribes explain first that, at
the time that they could have made a timely filing,
they were deeply involved in litigation that ultimately
led to judicial recognition of their treaty fishing
rights. United States v. Washington, 384 F. Supp. 312
(W.D. Wash. 1974), affirmed, 520 F.2d 676 (.9th Cir. 1975),
certiorari denied, 423 U.S. 1086 (1976). Subsequently,
they claim, post-trial litigation and efforts to estab-
lish effective management and enforcement systems at
their fisheries occupied both their time and their
limited retinue of legal and scientific experts. Third,
they contend that, due to newly available information,
difficulty in gaining access to the record, and inade-
quate environmental statements, they had only recently
formed an accurate picture of the potential effects of
the Skagit project. Finally, they assert that the
United States has a trust responsibility to protect
the tribes' treaty resources and that they had there-
fore reasonably been relying on their trustee -- through
the NRC, the Department of the Interior, or the Forest
Service -- to act on their behalf. But, in their view,
no federal entity had fulfilled that responsibility;
and they therefore concluded, " faced with the growing
realization that they have a great deal to lose, [that]
intervention [was] the only practical course." Petition
to Intervene, p. 13.

_7/ See Petition to Intervene, pp. 13-18, 39-43; Tribes'
Reply Brief, pp. 9-12, 34-37; Tribes' Response to
Board's Request of September 26, 1978, pp. 3-8; and
Tribes' Brief on Appeal, pp. 21-22, 25-26.
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(3) described the spec ial concerns they want to pursue as

intervenors. S! The applicants opposed the petition on

the ground that application of the Section 2.714 factors

did not favor intervention; the NRC staff initially agreed

with the applicants but then changed its mind and suggested

that the tribes could be permitted to intervene. S/ Inter-

venor Skagitonians Concerned About Nuclear Plants (SCANP)

also supported the tribes.

Although the Licensing Board discussed the intervention

issue in terms that reflected a familiarity with Section

2.714, it ultimately rested its decision on another con-

sideration:

Interesting as it may be to review the scope
of the Commission's regulations on late filing
of petitions to intervene, the precise issue
is whether the Indians come within the broad
scope of protection that the legislation and
the Court decisions have accorded them.10/

_8/ In very general terms, those concerns are: (1) the
socio-economic impact of the plant on the tribes'
fishery and community; (2) possible unique genetic
impact of plant radiation due to the tribes' asserted
greater exposure risk and higher-than-average rate of
intermarriage; and (3) the effects of various plant
components and of construction work on the Skagit
River environment and fish population. See generally
Petition to Intervene, pp. 18-39; Tribes' Reply Brief,
pp. 2-9; Tribes' Brief on Appeal, pp. 3-4.

_9/ See Staff Response to Board Request, pp. 7-14.
10/ LBP-78-38, supra, 8 NRC at (slip opinion at 17).
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The Board below went on to hold that the tribes' petition

should be treated as though filed by the United States on

their behalf and that, consequently, "t*e factors recited

in the Commission's regulations for a late filed petition

to intervene [should] yield to the public interest wnich

the government represents."bb! In other words, the Board's

views on the " preferential status" of the tribes controlled

its consideration and disposition of the intervention

petition.

Appealing from the grant of intervention, the appli-

cants contended that the Licensing Board erroneously brushed

aside the Section 2.714 criteria and based its decision on

improper factors. They also reiterated their position

below that, measured against those criteria, the tribes'

petition provides inadequate grounds for permitting inter-

vention; and they asked us to deny intervention without a

remand. The staff urged that the Board had correctly

granted the petition but had given the wrong reason;

its proposed solution was that we affirm the result but

disapprove those portions of the Licensing Board's opinion

relying on the tribes' purported " preferential status."

The tribes argued that the Licensing Board's opinion had

a proper basis, i.e., that the Board made well-reasoned

11/ Id. at 19-20.
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findings consistent with a grant of intervention under the

Section 2.714 (a) criteria and therefore reached the proper

result on proper grounds,

II.

The decision below shows that the Licensing Board

arrived at its result by means of a four-step process,

The Board first states that the tribes' particular status

and thei relationship with the United States government

should be the controlling factors. Then it holds that,

because of this unique situation, the petition should be

treated as though filed by the United States, the tribes'

trustee. As such, the Board goes on, the petition could

not be barred by laches because that defense is not avail-

able against the United States. Completing the syllogism,

the Board concludes that the lateness of the tribes' filing

could not block its success.

To be sure, the Licensing Board does touch upon the

factors covered in Section 2.714.12/ Nonetheless, the-

Board leaves no doubt that those factors played at most a

supporting role in the crafting of its opinion. Taking

12,/ Albeit, as the applicants point out, without specifi-
cally referring to that Section.
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that opinion as a whole, we are satisfied that the Board

misdirected its focus and, accordingly, failed to answer

the right questions.

A. As noted above, the central premise in the

Licensing Board's decision is that the doctrine of laches

may not bar the tribes' late intervention. In other words,

the petition, having been filed by Indians, could not be

denied in any circumstances, even if there were inexcusable

delay or prejudice to other parties. This conclusion,

which the Board expresses as a virtual absolute, pervades

the entire opinion. For if delay and prejudice are irrel-

evan4 there is no point in giving thoughtful scrutiny to

the lateness of the tribes' petition or to whether there

would be unfairness in granting it.

At the heart of the Board's "laches" conclusion is

its conception of the trust obligation that the United

States purportedly owes the petitioners. We have neither

cause nor desire at this point to undertake an exhaustive

analysis of the relationship between the United States

government and treaty Indians in general, between the gov-

ernment and the particular tribes seeking intervention
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here, or between specifically-named federal agencies 1S[

and those tribes. All we need do is point out why the

Licensing Board's simple synthesis is neither sound nor

decisive in this instance.

The Board's application of the trust thesis was its

own notion. Although the tribes advanced the proposition

that the federal government and its agencies owe them a

fiduciary duty, they have never suggested that the trust

relationship establishes that the delay here was irrelevant.

Rather, they have urged only that their reasonable reli-

ance on the trustee (i.e., the several federal agencies

involved) to protect their interests is one justification

for the lateness and that the Licensing Board had the dis-

cretion so to find under the Commission's regulations.1S/

13/ The tribes point at three culprits in this regard: at
the Interior Department for failing to follow through, -

via intervention or independent study, on its own notht;
of Indian fishing rights on the Skagit River; at the
NRC staff and the U.S. Forest Service for failing to
contact the tribes and involve them in planning the
Skagit project; and again at the NRC staff for issuing
Environmental Statements that misled them into believing
that the plant would have no substantial adverse effects
on them or their fisheries. See, e.g., Petition to
Intervene, pp. 8-10.

14 / Id. at 8-10, 39-41; Tribes' Brief on Appeal, pp. 18-21.
_

Although in the latter brief the tribes do not disavow
the decision below concerning fiduciary duty and laches,
neither do they vociferously embrace it. They say
simply that "the Licensing Board certainly had suffi-
cient discretion under the circumstances of this case
(FOOTNOTE CONTINUED ON NEXT PAGE)
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After reviewing the decision below and the relevant law,

we can understand why the tribes themselves received the

laches holding with only hesitant cordiality.

The short of it is that none of the decisions relied on

by the Board below (see 8 NRC at __ __, slip opinion at 17-20)

supports its thesis that the delay here does not have to

be justified but can simply be ignored.15/- Nor have we

been pointed to any other foundation for that thesis.16/-

14/ (FOOTNOTE CONTINUED FROM PREVIOUS PAGE)
to find that the United States, or the Tribes, would
be acting in the public interest in as:serting the pro-
tection of Indian people and treaty rights." Id. at
20. But they also note their agreement with the appli-
cants that Section 2.714 controls; and, finally, they
de-emphasize the laches argument by saying that " [t]here
is no time bar here, rather there is a regulation
drafted to assist licensing boards in exercising broad
discretion." Id. at 21.

15/ That is, none of them even suggests -- let alone estab-
lishes -- that, in the context of a proceeding governed
by a federally imposed, generally applicable time period
for taking certain actions, the United States or one
of its agencies is free to enter the proceeding at any
time with neither regard for the time period nor justi-
fication for exceeding it.

~~16/ To repeat, whether the delay is excusable is an entirely
different question. The tribes' status may come into
play in that respect, for in now resolving that question
the Board below may take into account, inter alia,
whether and to what extent the tribes may have for a
time justifiably relied on government agencies to pro-
tect their interests. In that regard, the Board should
examine more closely than before any specific trust
responsibilities owed the tribes.
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This puts us back where the case began -- with the

tribes claiming not that they are immune from the generally

applicable law (specifically 10 C.F.R. 2.714) but rather

that they have satisfied it. The Licensing Board has

given us no good reason to restructure the contest at this

point into something that the parties do not care to argue

about. As is ordinarily the case when intervention peti-

tions are filed at a late date, there must be a decision

on whether the tribes satisfy the usual criteria set forth

in Section 2.714.

B. We decline to accept the applicants' request to

take on the task of examining whether the tribes have met

the regulatory requirements. As a general matter, it is

for the licensing boards to make the initial assessment of

how late intervention petitions fare in light of the Section

2.714 factors. Moreover, the Licensing Board in this pro-

ceeding not only has all the briefs and other information nec-

essary to make a sound determination in short order, but (at

least in the persons of its two technical members) is far more

familiar than we are with the lengthy, complex history of
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the proceeding and how its development bears on the appli-

cation of Section 2.714.17/--

When that Board considers the tribes' reasons for

delay and the other components of Section 2.714, it should

-keep in mind just how we and the Commission have construed

that regulation. As we pointed out in our January 12th

order, a strong excuse for lateness will attenuate the
18showing necessary on the other four factors.- / A modifi-

cation last year of the language of Section 2.714, far

from altering that substantive principle, merely codified

it.b?|

In seeking to intervene here, the tribes have made

frequent mention of new developments not only in terms of

the actions of the federal agency " trustees" but also with

respect to the Skagit project itself. To the extent that

any such development -- whether a change in applicants'

plans, a new study or discovery, or any other circumstance --

relates to the tribes' interests and contentions, it is

17/ We do not mean to denigrate the role of the Board Chair-
man; the fact is, however, that a new Chairman has
replaced Chairman Jensch (see January 12th order, fn. 6).

--18/ See January 12th order, p. 3, citing Florida Power &
Light Company (St. Lucie Unit 2) , ALAB-420, 6 NRC 8, 22
(1977), affirmed, CLI-78-12, 7 NRC 939 (1978).

19/ The reworked section became effective May 26, 1978.
See Statement of Consideration, 43 Fed. Reg. 17798,
17799 (April 26, 1978).
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relevant here. The Licensing Board will be considering

this, as well as the tribes' status (to whatever extent it

legitimately comes into play 21/) when it meascres the tribes'

contentions against the criteria of Section 2.714 (a) .21/-

From the beginning, the parties have put this dispute

in the proper framework, viewing the tribes' late inter-

vention petition as one that must be assessed as all

others are. They are entitled to have the Licensing Board

do the same. We assume that, had the Board not been so

intent upon its own " preferential status" analysis, it

would have devoted more attention to the 2.714 factors as

they relate to this proceeding. In any event, it must

undertake the required thorough examination of those factors

now.

It was for these reasons, outlined in our January 12th

order, that we there vacated the order granting inter-

vention and remanded the question for proper consideration.

20/ See January 12th order, fn. 4.

21/ See also Section 2.714 (d) (incorporated by reference
in Section 2.714 (a) ) , attributing significance to " [t]he
nature and extent of the petitioner's * * * interest
in the proceeding."

bL
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We stress here, as we did there (see fn. 3), that "our

ruling should not be taken as evidencing either approval

or disapproval of the result the Licensing Board reached.

It is as free to grant intervention (or to deny it) as it

was initially."

FOR THE APPEAL BOARD

&t-e&Y E $b
Marga/et E. Du Flo

Secretary to the
Appeal Board


