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TO THE CHAIRMAN, ATOMIC SAFETY AND LICENSING BOARD OR,
IF HE IS UNAVAILABLE, TO THE COMMISSION:

SOUTHERN CALIFORNIA EDISON COMPANY ("Edison"),
not a party to this proceeding, hereby specially appears
and moves under the Rules of Practice of the Nuclear Regu-
latory Commission §2.720(f), to gquash the Subpoena Duces
Tecum Jirected to Edison on the grounds that it is unrea-
sonable, oppressive and without proper foundation and on
the grounds that it seeks the production of documents
which are not relevant to any issue in this proceeding.

In the alternative and in the event the said Subpoena is




not quashed in its entirety, Edison moves for an order
requiring the State of California Department of Water
Resources, the Licensing Board and/or the Commission to

reimburse Edison, in advance, for all costs of production

of documents requested.

Edison hereby designates its attorneys listed
below as those to whom service of papers in connection

with this motion should be made.

Dated: December 28, 1978.

SOUTHERN CALIFORNIA
EDISON COMPANY

ITI

DAVID N. BAKRY,
THCMAS E. TABER

P.0. Box 800

2244 Walnut Grove Avenue
Rosemead, California 91170

IRWIN F. WOODLAND

ARTHUR L. SHERWOOD

ROBERT A. RIZZI

GIBSON, DUNN & CRUTCHER

515 South Flower Street

Los Angeles, California 50071
I§g~¢ttorneys




MEMORANDUM IN SUPPORT OF MOTION

TO QUASH SUBPOENA DUCES_TECUM

Edison, specially appearing, respectfully submits
the following Memorandum of Points and Authorities in

Support of its Motion to Quash.

I
INTRODUCTION

This Motion to Quash is in response to the ser-
vice of a Subpoena Duces Tecum, dated August 28, 1978 upcn
Edison (the "Subpoena®"). While the Subpoena is signed by
the Chairman of the Atomic Safety and Licensing Board, as
will be discussed more fully below, the Subpoena was
issued upon the perfunctory request of an Intervenor in
this proceeding, the Ccalifornia Department of Water
Resources ("DWR"). This Subpoena purportedly arises out
of an antitrust review preliminary to the licensing of the
Stanislaus Nuclear P:3ject, Unit No. 1, of the Pacific Gas
and Electric Company ("PGandE"). Edison, the target of
the Subpoena, is not a party to the licensing request Or
to this antitrust review. This Motion is brought to guash
the Subpcena or, in the alternative, to cbtain an order
for reimbursement for the cost to Edison of complying.

The Subpoena Duces Tecum at issue demands ten

different categories of documents. See Exhibit 1. The



categories include, if taken literally, all documents
having to do with the ralationship between Edison and
anyone else in the nation with whom Edison has had con=-
tact. There is no time limit associated with the demand;
by its literal terms the Subpoena requests all documents
which fit any of the ten categories, regardless of their
age.

It is impossible to judge from the categories
1isted which demand would prove to be the most expansive.
For purposes of illustration, attention is drawn to cate-
gory number " (8)":

"All documents in your possession, cus-
tody, or control relating to interconnection

or integration of the Southern California

Edison system with the system of other

electric utilities.”

By its terms, request number (8) includes all documents,
contracts, memoranda, correspondence, invoices, notes or
the like which somehow may be thought of as "relating to"
Bdison's "interconnection” with any ot~-r system, from the
founding of Edison (prior to 1900) to the present. Using
a variety of plausible meanings for the phrase "relating
to" would make virtually every piece of paper at Edison
within this production demand.

Moreover, whatever pieces of paper within

Edison's system might escape charactarization as having



some relation to an "interconnection" would appear to be

covered by one of the other expansive requests for docu-

ments "relating to":
(1) the California Power Pool
(2) the Pacific Intertie
(3) DWR
(4) actual or "considered"” bulk power
transactions with the Northwest
(5) the "development"” and "use" of nuclear
power plants
(6) PBGandE
(7) reserves or reliability of Edison's
system
(8) integration of Edison with any other
system
(2) the benefits or detriments to any
utility of "actual, possible, or lack
of participation in bulk power ser-
vices" from anyone or
(10) the possible loss or gain of bulk power
service customer (presumably of Edison).
BEdison is a large electric utility with system
loads not much below those of PGandE. As such, Edison has
. over the vears generated and accumulated vast numbers of
documents "relating to" its activities. Whether the Sub-

poena at issue calls for the production of all of the more

w



than 100 million pages of documents which Edison has (see
Exhibit 3) or requires Edison to look through all of these
documents to cull-out those millions which fit into one of
DWR's categories, the Subpoena is patently excessive and
oppressive.

In 1977 and 1978, in a proceeding before the
Federal Energy Regulatory Commission (in which Edison was
a party), Edison was required to produce over 100,000
pages of documents thought to be relevant by another
party. The cost of compliance was between one and a half
and two dollars per page of document produced. This
included the cost of searching, discovering and photo-
copying and does not include the cost to Edison of the
disruption of it: operations, which is an inevitable con-
comitant of such 1 project. See Exhibit 3.

Edison brings this Motion to Quash because it
believes that the expansively drawn and improperly issued
Subpoena Duces Tecum at issue is far too sweeping in its
scope and impcses a burden upon Edison, which is not even
a party to this action, that is far too costly and unrea-
sonable to comport with even minimal statutory and con-
stitutional requirements.

As a bystander to the dispute between the Com-
mission, the Inte nors and PGandE, Edison moves to quash

the Subpoena first because the Subpoena was improperly



issued., The statutory power to issue administrative sub-
poenas is a powerful one; it should not be abused as a
means of obtaining for a private party what that party
could not obtain on its own. 1In this case the Subpoena
Duces Tecum requests docu.ents which are sought, not by
the Nuclear Regulatory Commission or the Licensing Board,
but solely by an Intervenor in this case, the DWR., The
basis upon which this Subpoena was issued was the state-
ment of DWR that it wanted the issuance; there was no
showing (or even an attempt at one) that the documents
requested were reasonably necessary for or even relevant
to this proceeding.

Second, the scope of the Subpoena and any
required compliance with its ambigquous, confusing and
overly broad terms, violate the fundamental principles of
reasonableness which the Courts have found applicable tn
such document requests. In analogous cases, the Courts
have struck down subpoenas of this nature both on grounds
of irrelevancy and burdensomeness and the same result is
required now.

Third, if the Subpoena encompassed only relavant
material, and it does not, the effort demanded of nonparty
Edison to somply would he tco burdensome, expensive and
onerous to be proper. t is fundamentally unreasonable, a
violation of elemental due process and an improper %aking

of property to impose upon a non-party such extraordinary



costs. Courts in a number of recent cases have struck
down or modified administrative subpocenas deemed "too
burdensome” tc satisfy the requirements of fairness to the
parties. When the target of the subpoena is not even a
party to the dispute, such considerations are even more
compelling.

Fourth, Edison argues in the alternative, that
when the burden sought to be imposed upon Edison is as
onerous as it is in the present case, if production is
required, Edison cannot be required to bear that burden.
The costs of complying with such administrative subpoenas
must be borne by the government agency (of the party)
making the request. Experience has shown the actual cost
of producing documents in a situation such as the preZent
one is between one and a half and two dollars per page of
document produced. In the event that Ediscn's Motion to
Quash is not granted in its entirety, Edison move.. in the
alternative, for an order requiring the Licensing Board,
the Commission and/or DWR to compensate Edison in advance

for its costs of discovery and production.



II

THE SUBPOENA DUCES TECUM MUST BE QUASEED

BECAUSE IT WAS IMPROPERLY ISSUED UNDER THE

ENABLING STATUTE.

A. Subpoenas Of The Nuclear Requlatcory Commission Or

Its Licensing Bcard May Only Be Issued For The

Commission And Onlv For Purposes Of The Proper

Exercise Of Its Statutory Authority.

The power to issue an administrative subpoena is
a statutory power, and is limited by che authority granted
under the statute. The Subpoena issued in this proceeding
was issued for the benefit and at the reguest of a third
party intervenor, DWR, and not for purposer authorized by
the statute; therefore it is invalid and must be cuashed.

The provision of the Atomic Energy Act of 1954,
42 U.S8.C. § 2201(¢c), cited by DWR as granting to the Com-
mission the right to subpoena evidence, clearly limits the
Commission to issuing subpoenas for its own purposes, and
not for the purpose of an outside party. The Act
authorizes the Commission to:

"[M]ake such studies and investigations,

obtain such information, and hold such

meetings or hearings as the Commission may

deem necessary or proper to assist it in

exercising any authority provided in this

chapter, or in the administration or



enforcement of this chapter, or any requla-
tions or orders issued thereunder. For such
purposes the Commission is authorized to

administer oaths and affirmations, and by

subpoena to require anv perscn to appear and
testify, or to appear and produce documents,

or toth, at any designated place.”
[Emphasis added]
42 U.S8.C. § 2201 (¢)
Thus the sole authority under which the Commission (or its
subordinate Licensing Board) may issue subpoenas is statu-
tcrily restricted by the requirement that such subpeenas
can cnly be issued for purposes of assisting the

Commission in its duties and then only in connection with

proceedings or hearings before the Commission. There is
no statutorv authority for issuing a subpoena to obtain
information to be used, not by the Commission in pursuit
of its duties, but by a third party Intervenor. There is
no authority for issuing subpoenas for pre-heaing dis-
covery. Without explicit Congressional authority having
been given, an agency does not have the authority to
compel such pre-hearing discovery of a non-party. See

e.g. Federal Maritime Commission v. Anglo-Canadian

Shipving Co. (3th Cir. 1964), 335 F.24 255.




B. The Subpoena Was Improperly Issued Since The
Application On Which It Was Issued Made No

Showing Whatsoever Of Its Propriety.

The Subpoena served upon Edison is dated
August 28, 1978 and apparently was issued based on the
Application of the DWR dated August 24, 1978. See
Exhibit 2., By t! me Edison's counsel had an oppor-
tunity to read this Application and contact counsel for
DWR, the Subpoena had already been issued.

The Application of DWR, i.e. the basis and
alleged justification for the issuance of this vast
command for the production of documents, is four pages in
length. In those four pages, DWR recites the ten cate-
gories of documents it wants (Exhibit 2, pages 1l-4),
recites the date, time and place for production
(Exhibit 2, page 4) and says that Edison has been provided
a "ccurtesy copy" of the Application. DWR then "requests
that the attached subpoena duces tecum issue." DWR does

not state or show:

(1) That the documents sought are relevant or
material to proceedings in this matter:; or

(2) That the Subpoena is reasonable and not
oppressive; or

(3) That DWR has need for any cf the documents

sought in connection with this proceeding; or



(4) That Edison is the only or even the best
source for the production of the dccuments sought; or
(5) That DWR does not already have or have
access to the documents sought.
DWR's Application says nothing more than that DWR wants
the Subpoena issued. The resulting Subpoena, therefore,
is without any foundation whatscever. Compare: Great

Lakes Airlines, Inc. v. Civil Aeronautics Board (2th Cir.

1961), 291 F.24 354, 359-360.

Court decisions in analogous situations clearly
hold that it is the burden of the party seeking the sub-
poena to make an affirmative showing of a specific kind
before a subpoena duces tecum can be enforced. Thus for
example in United States v. McCarthy (3d. Cir. 1975), 514
P.24 368, the Court held that the government must show
three factual elements:

"(1) (Tlhat the investigation has a legiti-

mate purpose and that the inquiry may be

relevant to that purpose, (2) that the
information sought is not already within the
government's possession and (3) that the
government has followed the procedural steps
required by the . . . Code."

United States v. McCarthy, supra, 514

F.24 at 3173

12



Zven more recently, the United States Court of Appeals for

the Tenth Circuit, citing the Supreme Court in United

States v. Powell (1964), 379 U.S., 48, stated that "the

investigative powers of [the IRS] are not without limi-

tation.” United States v. Coopers & Lybra , (l0th Cir.

1977). 550 #.24 615, 619. The Court went on to say that
although the government need not establish "probable
cause" for enforcement of a subpcena, as it would in a
criminal investigation,

"[1]t must establish that the investigation

is pursuant to and relevant to a legitimate

purpoée; that the information is not already

available; that a determination has been

made by the secretary or his delegate that

further examinatinn is necessary; and that

the other administrative steps required by

the Code have teen followed."

United States v. Coopers & Lybrand,
supra, 550 F.2d at 619

The power of an administrative agency to issue
subpoenas is a potent one; the Courts have therefore care-
fully delineated that power. These decisions have barred
the occasional attempts by administrative agencies to
abuse broad subpoenas for ulterior purposes. See, 2.9.

United States v, Friedman (W.D.Pa. 1973), 388 F.Supp. 943,

wn

aff'd in vart, rev'd in part (34 Cir. 1976), 532 F.2d 928.




In the present case, the Subpoena was issued for docu=-
ments, not for the Licensing Board (cr the Commission) for
analysis prior to the licensing of nuclear pcwer produc-
tion by PGandE, but solely for the benefit of DWR. On the
record it is clear that the purpcse for which this Sub-
poena was issued was not within the statutory powers of
the Commission, it was issued without any proper founda=-
tion and it should not be enforced.

III

THE SUBPOENA DUCES TECUM ISSUED BY THE BOARD

ASKS FOR MATERIAL WHICH IS IRRELEVANT AND

THEREFORE MUST BE QUASHED.

A. Administrative Subpoenas Which Ask For Irrelevant

Materials Cannot Be Enforced.

The general rule is that an administrative sub-
poena duces tecum which demands material for, but irrele~-
vant to, an investigation by an administrative agency must
be quashed. The rule is based on fundamental consti-
tutional principles protecting against the unwarranted
intrusion by government agencies. It is a principle
embodied, at least to some extent, in the Rules of this
Commission. The Commission rules provide that subpoenas
to non-parties may only be issued for the production of
"evidence" (not just "documents") (10 C.F.R. §2.720(a)).

The presiding officer may require a more specific "showing



of general relevance" before issuance (10 C.F.R.
§2.720(a)). On motions such as this, a subpoena may be
quashed if it calls for material "not relevant." (10
C.F.R. §2.720(f)).

Federal court decisions have reiterated the prin-
ciple that administrative subpoenas must be quashed if
they seek irrelevent materials. The principle is applied
even more vigorously when the target of the administrative
subpoena is not a party to the investigation. A brief
survey of the decisions in the Circuit Courts establishes
the rule that so-called "third party subpoenas" will be
quashed if the material they seek is irrelevant to the
main investigation or if the Subpoena is so broad that
much (even though not all) of the material is irrelevant.

Thus for example the Uaited States Court of

Appeals for the Tenth Circuit in United States v. Coopers

& Lybrand (10th Cir. 1976), 550 F.2d 615, affirmed an
order to quash an IRS administrative subpoena on grounds
of irrelevance. The subpoena duces tecum had demanded
documents held by an accounting firm re.ating to its audit
plan, in order to investigate a taxpayer corporation. The
district court placed on the government the burden of
showing "some justifiable expectation that the information
sought is relevant to the purpose of the inguiry.” United

States v. Coopers & Lvbrand (D. Colo. 1275), 413 F.Supp.

942, 952.



The United States Court of Appeals for the Fourth

Circuit in United States v. Theodore (4th Cir. 1973), 479

F.24 749, again dealing with an IRS administrative sub-
poena served on a non-party, quashed an attempt to obtain
an accounting firm's records on grounds that it was "too
broad," and had demanded irrelevant documents. The court
stated:
"The IRS is not to be given unres-
tricted license to rummage through the
office files of an accountant in the hope of
perchance finding information.”
United States v. Theodore, supra,
479 F.2d4 at 754
The reference by the Fourth Circuit to the general
limitation on government power, which restrains a govern=-
ment agency from "rummaging of the files" of its citizens,
is a prohibition which has been recognized for over ninety

years as of constitutional basis. Boyd v. United States

(1885), 116 U.S. 616, 630; see also Mapp v. Qhio (1261),
367 U.S. 643.

Similarly, the United States Court of Appeals for
the Fifth Circuit, in an early case which is frequently
cited, similarly struck down a third party subpoena on

grounds of irrelevance. In First National Bank of Mobile

v. United States (5th Cir. 1957), 160 F.2d 532, the IRS

sought all records of all accounts of the non-party bank.

16



The court sharply rejected such a request, holding that an
administrative subpoena would not be enforced:

"unless such records and evidence are

relevant to, and bear upon, the mater being

investigated,"

First National Bank of Mobile v. United
States, supra, 160 F.2d at 533

See also United States v. Malnik (5th Cir. 1974), 489
F.2d 682, 686 n. 4 ("Enforcement of an unclear and overly
broad summons would violate the Fourth Amendment's pros-
cription of unreasonable searches and seizures"). 1In Cook
v. United States (D. Ore. 1946), 69 F.Supp. 445, the
District Court refused to enforce an administrative sub-
poena when, as here, the subpoena was "indefinite as to
time."

The United States Court of Appeals for the Third
Circuit has struck down provisions of an administrative
subpoena seeking bank records of a non-party because the
documents requested were "too indefinite," a ground
closely related to the limitation of "irrelevance." The

court in United States v. Dauphine Trust Co. {38 CLit.

1967), 385 F.2d4 129, 131, held: "The government is not
entitled to go on a fishing expedition through appellant's
records. "

As the Second Circuit stated in United States v.

Harrington (2d Cir. 1968), 388 =.24 529:




"{Jludicial protection against the sweeping
or irrelevant order is particularly appro-
priate in matters where the demand for
records is directed not to the taxpayer but
to a third-party who may have had some
dealing with the person under investigation."”
United States v. Harrington, supra,
388 F.2d at 523
Finally, as recently stated by the Unite2d States
Supreme Court:

"It is now well settled that, when an
administrative agency subpoenas corporate
books or records, the Fourth Amendment
requires that the subpcena be sufficiently
limited in scope, relevant in purpose, and
specific in directive so that compliance
will not be unreasonably burdensome.”

See v. City of Seattle (1967;,

337 U.S. 541, 544
In the few reported cases where a subpcocena had
been sought not by the agency itself but by a party to an
administrative proceeding, the Courts have stressed the
need to take a critical approach to such subpoenas. In

MacRae v, Riddle (S.D.Cal. 1964), 234 F.Supp. 105, for

instance, the Court upheld a decision by the tax ccurt to

quash a subpoena "upon the cbjecticn made by the party



served that the subpoena reaches documents which are not
necessary or appropriate items of discovery." MacRae v.

Riddle, supra, 234 F.Supp. at 106. See also: Norton v.

Riddle (S.D.Cal 1964), 234 F.Supp. 107, 108.

As applied to an investigation of a public

utility under the 1970 amendments to the Atomic Energy Act

of 1954, 42 1U.S.C. § 2135 (as amended), which require the
Commission to determine whether the applicant's activities
under a license would "create or maintain a situation
inconsistent with the antitrust laws," the standard of
relevance is whether the information requested is relevant
to the relationship between the nuclear facility being

considered for licensing and the applicant's competitive

practices.
The Commission has recognized this focus.

Licensing Board stated in Alabama Power Company, Farley

Nuclear Unit Nos. 1 and 2 (1977), S5 N.R.C, 804, 342, if

the activities relating to the nuclear facility have no
"substantial” connection to any competitive practices,
there can be no "situation inconsistent with the antitrust
laws" and therefore an investigation into those activities
would not be relevant. It is this standard of relevance

which must be applied in the present matter.




B, The Subpoena In The Present Case Does Not Seek

Onlvy Documents Which Are Relevant To The Subiject

Of The Commission's Inquiry--The Competitive

Practices Of PGandE--And Therefore Must Be
Quashed.

There {s no "substantial" connection between the

vast bulk of the documents demanded by the Subpoena and
the real issue in this litigation, the competitive prac-
tices of PGandE affected by a license of the Stanislaus
facility. The vast majority of the documents included in
the Subpoena (to the extent they could be identified from
the vague categories) would deal with Edison activities,
not activities of PGandE, Category (7), for instance,
seeks all documents "relating to" Edison's reserves and
system reliability.

Even when PGandE is mentioned in the Subpoena
categories it is in a context so expansive as to sweep in
vast numbers of paper, relevant or not. Category (6) asks
for all documents "relating to" PGandE, excluding only
those documents filed with the State or Federal Regulatory
Agencies. Thus i{f PGandE had wanted to hire a secretary
or lineman who had previously worked for Edison, and had
written Edison about that person's skills, such letter and

any latter response would be covered by category (§) and
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production required, Category (6) would call for produc-
tion of all address or phone number index cards for PGandE
personnel useé by any Edison personnel.

Examples of wholly irrelevant material covered bv
each of the ten categories could be as easily listed. Of
the documents which could conceivably cve relevant, the
bulk will undoubtedly have already been made available to
DWR by PGandE." what is evident beyond dispute is that
the present Subpoena is so broad as to include vast
amounts of irrelevant material and the Subpoena amounts to
no more than a "fishing license" by which DWR seeks to
"rummage through"™ Edison's files. It is patently not
"sufficiently limited in scope, relevant in purpose, [or]
specific in directive™ to pass muster under any applicable
standard.

Iv
THE SUBPOENA MUST BE QUASHED BECAUSE

COMPLIANCE WITH ITS EXPANSIVE TERMS WOULD BE
UNCONSTITUTIONALLY BURDENSOME.

A. An Administrative Subooena Which Imposes Too

Great A Burden On A Third Party Must Be
Quashed.,

* Edison understands that PGandE is preducing more
than one million pages of documents to DWR in this

proceeding.

(5]
=



Under the Fourth and Fifth Amendments, a govern=-
ment agency may not impose, through subpoena, a burden of
compliance which is unreasonable or which is only
tenuously connected with the proper scope of the inves-
tigation., See, e.g., See v. City of Seattle, supra. It
is apparent that the tests of irrelevance and burden-
someness are interconnected. The less relevant the docu-
ments requested, the more unreasonable is any burden
resulting from compliance. These considerations are to be
most clorely scrutinized when non-parties are inveolved,

The constitutional principle noted above was
first established in Hale v. Henkel (1906), 201 U.S. 61.
The proscription of burdensomeness enunciated there is
particularly applicable to the facts in this case. 1In
Hale v. Henkel, the United States Supreme Court stated:

"[A]ln order for the production of books and

papers may constitute an unreasonable search

and seizure within the 4th Amendment. . . .

Applying the test of reascnableness to the

present case, we think the subpoena duces

tecum is far too sweeping in its terms to be

regarded as r2asonable, It does not reguire

the production of a single contract, or of

contracts with a particular corporation, or

a limited number of documents, but all

understandings, contracts, or correspondence
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between the MacAndrews & Forbes Company, and

no less than six different companies, as
well as all reports made and accounts
rendered by such companies from the date of
the organization of the MacAndrews & Forbes
Company, as well as all letters received by
that company since its organization from
more than a dozen different states in the
Union.

"If the writ had required the produc-
tion of all the books, papers, and documents
found in the office of the MacAncrews &
Forbes Company, it would scarcely be more
universal in its operation or more com-
pletely put a stop to the business of that
company. Indeed, it is difficult to say how
its business could be carried on after it
had been denuded of this mass of material,
which is not shown to be necessary in the
prosecution of this case, and is clearly in
violation of the general principle of law
with regard to the particularity required in
the description of documents necessary to a
search warrant or subpcena. Dcubtless many,
if not all of these documents may ultimately

»e required, but some necessity should be
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shown, either from an examination of the
witnesses orally, or from the known trans-
actions of these companies with the other
companies implicated, or some evidence of
their materiality produced, to justify an
order for the production of such a mass of
papers."
HJale v. Henkel, supra, 201 U.S. at 76
The Fourth and Fifth Amendments demand that a
subpoena be sufficiently specific and limited in scope to
prevent compliance from bein. 'nreasonably burdensome and
oppressive:
"The gist of the protection is the require~
ment, expressed in terms, that the disclo-
sure sought shall not be unreasonable . . .
[Tihe requirement of reasonableness . . .
comes down to a specification of the docu-
ments to be produced adequate but not
excessive for the purposes of the relevant
inquiry.”
Oklahcoma Press Publishing Company v.
walling (1945), 327 U.s. 186, 208
Congress has not granted administrative agencies
the power to enforce their own subpoenas; the legitimacy

of agency exercise of the subpoena power is dependent on
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judicial supervision of that power. See, e.3., United
States v. Morton Salt Co. (1949), 338 U.S. 632, 641.

The federal courts have frequently exercised
their supervisory power to limit or modify enforcement of
burdensome requests of administrative agencies. As the
court stated in FPCC v. Cohn (S.D.N.Y, 1957), 154 F.Supp.
829:

"Subpoenas of an administrative agency,
though validly issued, need not be enforced
precisely according to their terms oOr
without modification. Whenever it is made
to appear that a subpoena is so broadly
drawn as to be oppressive or unreasonable,
it is the duty of the court to prevent abuse
of its process and to place such limitations
upon the subpoena as is just and right under
all circumstances."”

FCC v. Cohn, supra, 134 F.Supp. at

911-912
In Adams v. FTC (8th Cir. 1961), 296 F.2d 861,
the United States Court of Appeals for the Eighth Circuit
ruled that the subpoena in question was generally enfor-
ceable but limited some of its specifi:ations to matters
within a five year period. In so ruling, the court

affirmed the limit on burdensome demands:
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"Initially the administrative agency
must exercise its discretion in determining
what inf>rmation it will require in making
the investigation, but when the jurisdiction
of the court is invoked in an enforcement
proceeding, 1t must be judicially determined
whether the agency abused its discretion; in
other words, the court must determine
whether the subpoena power has been confined
to the rudimentary principles of justice."

Adams v. FTC, supra, 296 F.2d4 at 866

See also, e.g9., Goodyear Tire & Rubber v. NLRB
(6th Cir. 1950), 122 F.2d 450; Hunt Foods and Industries

v. PIC (9th Cir. 1961), 286 F.2d 803.

B. The Subpoena Issued Must Be Quashed Because Its
Demands Are Unconstitutionally Burdensome.

In this case, many millions of documents would be
required to be produced and hundreds of man-hours required
if 2dison must comply with the administrative subpoena as
it now stands. See Exhibit 3.

The scope of the Subpoena here is greatly broader

than that considered in Application of Harry Alexander

(3.D.N.Y. 1949), 8 F.R.D., 559, 560, where the Court, in
quashing the subpoena, stated in part:
"1+ is sworn to and not contradicted that

one of the thirty-five applicants has 9,500
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active contracts and accounts for mainte-

nance alone and that just in its maintenance

business it experiences a turnover of 1,000

contracts and accounts per year. The

records of this department alone, exclusive

of correspondence would require a minimum of

fifteen cabinets of four drawers each.'

This is an inconsiderable part of the

intended product of the Government's

dragnet. The subpoenas express a studied

attempt to include what is incorporated in

the imaginative concept of every shred of

paper in a contractor's office and to avoid

the possible exclusion of anything there.”

In absolute terms, the producticon demanded by the
Subpoena poses an extraordinary burden. There is no time
limit placed on the date of documents required and there-
fore, in the words of the Supreme Court in Hale v. Henkel,
supra, 201 U.S. 61, 76, all dccuments "from the date of
organization” of Edison literally are required. Since
many of the documents involved will be working documents,
"i+ is difficult to say how [Edison's] business could be
carried on" if Zdison is required to produce all of the
documents literally covered by the Subpoena. (Id, 201

u.s. 61, 77.)
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As the Licensing Board is aware, some efforts
were made in discussions between Edison and DWR to work
out an accommodation on this production request. That
effort failed. Of note here is that even after making
changes in the scope of document catagories (which DWR
apparently thought were significant narrowings), DWR
acknowledged that it would take Edison more than one and
one-half person-years of time and more than a year to
collect documents for production. See Exhibit 4. The
facts clearly demonstrate that the commission, the
Licensing Board and DWR can get along in this proceeding
without imposing such enormous bufdens on non-party Edison
and thac the burden of complying with the Subpoena cannot
constitutionally be imposed upon Edison.

v

IF THE SUBPOENA IS NOT QUASEED, THE

SUBSTANTIAL COST OF PRODUCING THE DOCUMENTS

REQUESTED UNDER THE SUBPOENA MUST BE

ADVANCED TO EDISON.

In the event the Subpoena is not quashed in its
entirety, Edison submits that it must be granted compen-
sation for all of the costs that it would incur in com-
plying with the Subpoena. The burden of complying with
the Licensing Board's (or DWR's) demand for documents is
certain to be extraordinarily high. See Exhibit 3. As

already noted, the Courts have regularly held that such a
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burden should not be borne by a non-party. Instead, the
government agency which issues the administrative subpoena
in its name becomes liable for the costs involved. 1In the
event that the Subpoena or any part of it is enforced, the
Licensing Board, the Commission or DWR must be required to
advance to Edison its step by step ccsts of document
production.

Although there are no cases yet decided con-
sidering the issue of reimbursement for compliance with a
subpoena duces tecum issued by the Nuclear Regulatory Com=-
mission, of which Edison is aware, federal courts which
have analyzed the issue in the context of administrative
subpoenas issued by other administrative agencies have
regularly required compensation to non-parties. These
cases hold that when the cost of producing documents pur-
suant *o such a demand constitutes an "extraordinary cost"
of doing business to a non-party, that cost is reim=-
bursable by the issuing agency. The issue, as analyzed in

United States v. Farmers & Merchants Bank (C.D.Cal., 1975),

397 P.Supp. 418, 419 is:

"what financial burden is reasonable to
require a third party to bear in producing
its records for the purpose of aiding the
government in investigating someone else?”

The answer found in the Farmers & Merchants 3ank

sase, as the answer in the present litigation, is:



"[I]t would be unreasonable to expect a
[non]party such as respondent to bear any-
thing other than nominal cost in complying
with the government summons.

* * *
"That situation is quite different from our
case [i.e. costs incurred in regulatory com-
pliance by banks] even though the government
would label the cost of complying with a
summons as a 'cost of doing business.' This
'cost' is not predictably part of the
banking business, does not fall upon all
equally, and was not specifically evaluated
by the legislature and imposed by it upon
all those who do a banking business.
Although the statute demands compliance with
legitimate summonses, it is silent on the
igssue of reimbursement. Given that silence,
and the dictates of the Due Process Clause,
this court feels that it would be unrea-
sonable to expect a party such as respondent
to bear anything other than nominal costs in
complying with a government summons. The
duties of a citizen to this government, see

United States v. Nixon, 413 U.S. 683, 94

S.Ct., 3090, 41 L.E4.24 1039 (1974), do not

30



run so far as absorbing a $2500 expense in
aid of a government investigation of a third
party."”
United States v, Farmers & Merchants
Bank, supra, 397 F.Supp. at 419,
420-421
Perhaps in an effort to maintain consistency,
some courts have analogized the reimbursement requirement
to the same requirement for subpoenas issued under Federal
Rule of Civil Procedure Rule 45(b). Rule 45(b) provides
that in response to a motion to quash a subpoena duces
tecum in an ordinary civil action, a court may condition
denial of the motion upon payment "of the reasonable costs
of producing the books, papers, documents, or tangible
things." Thus the United States Court of Apreals for the
Third Circuit has stated:
"Bven if not literally applicaktle,
Rule 45(b), Fed.R.Civ.P., serves as signi-
ficant precedent . . . disclosing a broad
congressional judgment with respect to fair-
ness in subpoena enforcement proceedings.
Using Rule 45(b) as a convenient analogy,
the court can medifv the [subpoena] if it is
unreasonable or oppressive in scope, and it
can condition a denial of enforcement . . .

on the reimbursement by the government



of the reasonable cost of producing the
books, papers or records reguested.”
[Footnote omitted]
United States v. Friedman (34 Cir.
1976), 532 F.24 928, 937
Although the Third Circuit in the Friedman case did not
require reimbursement to the non-party bank for its costs
in complying with an IRS summons, it held that the
district court on a case by case basis:
"(M]ust make an individualized determination
that the cost involved in complying with the
summons in question exceeds that which the
respondent may reasonably be expected to
hear as a cost of doing business.”
United States v. Friedman, supra, 532
F.2d at 937

Finally, in SEC v. Arthur Young & Co. (D.C. Cir.

1978), CCH Fed. Sec.L.Rptr. % 96,502 at 93,947, the court
premised its finding in favor of reimbursement on the fact
that the target of an SEC document subpoena, an accounting
firm, was not the primary subject of the investigation and
remanded the case:

"to afford appellant [accounting firm] the

opportunity to show that the actual aggre-

gate expense of compliance with the

Commission's subpoena will be unreascnabdle



and to seek prepayment or reimbursement
accordingly.”

In the most recent ruling in SEC v. Arthur Young & Co.,

the Court of Appeals for the District of Columbia Circuit
ordered reimbursement to be on a step-by-step basis, con-
currently with document production, to insure that a

non-party possessing subpoenaed material will not for any
inordinate period be out of pocket more than a reasonable

amount. SEC v. Arthur Young & Co. (D.C. Cir. 1978), BNA

Sec.Reg.L.Rptr. (September 27, 1978), No. 471 at A-23.
When a non-party to a dispute between the govern-
men*t and another is the taryet of an administrative sub-
pcena, Courts readily find that the expense of complying
is an "extracrdinary cost cf doing business" and therefore
order the government to reimburse the target of the
demand. This will be done even when, in absolute terms,
the cost may not be overwhelming. For example, in United

States v. Farmers & Merchants Bank, supra, 387 F.Supp. at

421, Judge Ferguson ordered the government to reimburse a
bank for its cost of complying with a subpoena. The cost
involved was 52.545.28, a relatively insignificant sum
when compared to the costs that Edison would incur to

comply with the Subpoena here. 1In United States v. Davey

e

(24 Cir. 1970), 426 F.2d 842, cert. den. (1971), 400 U.S.

868, the United States Court of Appeals for the Second

Circuit required the government to pay "its reasonable
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share of the costs of retrieval” of even smaller amounts
to a non-party credit data firm which was the target of an
administrative subpoena.

While z~me courts have refused to award costs to

parties to an investigation, when non-parties are the

target of the subpoena and when the costs of complying
with that subpoena are so extraordinary, reimbursement is
requ..ed.

One further argument in favor of reimbursement
which has been noted by the Courts is worth mention here.
The argument has been made that reimbursement of costs
will create an incentive for the requesting party to
evaluate its document reguest in terms of cost-
effectiveness. If the requesting party does not require
with the same priority all of the documents it would sub-
poena, then by compelling the payment of costs, the
requesting party will have an incentive to pare down its
requests to those documents it really needs. This incen-
tive principle was recognized, at least indirectly, in the

order of the appellate court in SEC v. Arthur Young & Co.,

supra, CCH Fed.Sec.L.Rep. 1 96,502 at 93,945. The incen-
tive was directly advocated by Judge Teitelbaum in United

States v. friedman, supra, 388 F.Supp. 963, 970:

"I feel that the best means to insure
compliance with each of the three elements

set forth above [aimed at reducing the scope
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of a third-party subpcena] is to obligate
the IRS to pay the bank the actual costs of
searching their records. * * * The only
means available for maintaining both a mini-
mum of cost and the confidentiality which
such records deserve in the normal instance
is to obligate the IRS to ray to the bank
the actual cost of search.ng for such
records that they wish to have.

"My reasoning is obvious. Faced with
the obligation to pay the cost of such a
search, the IRS will impose upon itself
those limitations which will insure that the
records sought do exist and are in
possession of the third parties upon whom
the summonses are issued, that the records
do have a bearing on the taxpayer's income
tax liability, and that the IRS has
exhausted all other and less costly alter-
natives to obtain the same documents.

"If the IRS follows these self-imposed
limitations we cz be assured that in the
future that the summonses will not be ovearl:
broad and will be confined to only relevant

material.”
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If Edison is to produce documents under the Sub-
poena, it must be reimbursed, in advance, for all of its
costs of production.

Vi
CONCLUSION

For all the reasons set forth above, non-party
SOUTHERN CALIFORNIA EDISON COMPANY asks that the Subpoena
Duces Tecum issued in the nam: of the Atomic Safety and
Licensing Board directed to Ediscn be quashed in its
entirety or, if not so quashed, that provision be assured
to advance Edison all of its costs of compliance.

DATED: December 28, 1578.

DAVID N. BARRY, III

THOMAS E. TABER

2244 wWalnut Grove Avenue
Rosemead, California 91770

IRWIN F. WOODLAND

ARTHUR L, SHERWOOD

ROBERT A. RIZ2I

GIBSON, DUNN & CRUTCHER

§15 South Flower Street

Los \nqeles, California 90071

B ’(«1 "/""

e |

Arthur L. Sherwood

Attorneys for SOUTHERN
CALIFORNIA EDISON COMPANY
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BEFORE THE ATOMIC SAFETZ AND LICENSING BOARD

UNITED STATES OF AMERICA

NUCLEAR REGULATCRY COMMISSION

In the Matter of: Docket No. P=564-A

PACIFIC GAS AND ELECTRIC COMPANY SUBPOENA DUCES TZCUM

(Stanislaus Nuclear Project,
Unit No. 1)

N N N Nt Nt i N

TO THE CUSTCDIAN OF RECORDS OF SOUTHERN CALIFORNIA EDISON
COUMFANY:
YOU ARE EEREBY COMMANDED to appear before a culy

qualified notary public at 10:00 a.m. on Qctcber 4, 1978 ;

1978, at Room =00, 3580 Wilshire Boulevard, Los Angeles,
California, thea and there to testify.

YOU ARE HEREBY FURTHER COMMANDED to bring with you
and produce at said time an? place the following:

(1) All documents i.n your possession, custody,

-

or control relating to the “alifcrnia Power Pool;
(2) All documents in ycir possession, custody,
or contrel relating to the Pacific Nerthwest-Pacific

outawest Intertie, excluding rcutine operating

m

documents;

(3) All documents in your possession, custedy,
or control relating to the Department of Water
Resources, the California State Water Proiect, cor

any contract to which Southern California Edison



"

and the Department of Wizter Resou."es are parties;
(4) All documents in your possession, custody,
or cortrol relating to actual, attempted, planned,

ces transactions

o

or considered bulk power serv
between electric utilities in the Pacific Northwe .
and electric utilities in California, including

but not limited to all documents relating to the

Seven Party Agreement;

(5) .All documents in your possession, custody,
or control relating to the development and use of
nuclear power plant projects generally, or to the
Stanislaus, San Joaguin, Sundesert, or Diablo
Canyon projects in particular (excluding documents
that relate solely to health, safety, environmental
matters (but not excluding need for power), reactoer
design, and reactor construction), including but
not limited to all documents relating to participation
of Southern California Zdison or any other electric
utility in said projects, configuration and use of
the transmission systems of said projects, oOr
contemplated use of power from nuclear power plants;

(6) All documents in your possession, custody,
or control relating to Pacific Gas and Electric
Company, excluding copies of any focuments on file
with the Federal wnergy Regulatory Commission, itse
predecessor commission, oF the California Public

Utilities Commission:



(7) All documents in your possession, custely,

or control relating to reserve r

4

guirements Or
reliability of the Southern California Edison
system;

(8) All documents in your possession, custedy,
or control relating to interconnection or integration
of the Southern California Zdiscn system with the
system of othe:r electric utilities;

(9) All documents in your possession, custody,
or control ' relating to the benefits or detriments
to Southern Califcrnia Ediscn, Pacific Gas ané
Electric Company, or any other electric utility of
actual, possible, or lack of participation in bulk
power services transactions with others; and

(10) All documents in your possession, custedy,
or control relating to the possible loss or gain
of bulk power services customers.

For purposes ¢f the subpoena, *document" means
anything that would be a "wrgiting,"” "recording,” or "photograph”
under the Federal Rules of Evidence. Ané "bulk power services"”
means generation; bulk power transmission (50 kv and adove
transmission, and subtransmission necessary for interconnections
of the bulk power transmission system with other electric

utilities); bulk power transmission services (meaning wheeling,

"

= |

2]

sion

[

rev

e
‘o

provision of transmission capacity, and sale or other

-
.

ye
e
T
..l-

of interests ransmission facilities): coordinated plann
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cated above, vou may maxke other arrangements with counsel
for the State of California Dspartment of Water Resources

(who can be reached at (213) 736-2084), upon whose appli-
cation this subpoena duces tecum has issued.

YOU ARE HEREBY ADVISESD that disobediance of this
subpoena duces tecum may subject you to the remedies zrovided
by law.

YOU ARE HEREBY FURTZIR ADVISED that section 2.720(f)
of the Rules of Practice of the Nuclear Regulatory Comnmission
(10 C.F.R. § 2.720(£)) provides as follows:

"On motion made prozptly, and in any event at

or before the time specified in the subpoena for
compliance by the perscn to whom the subpoena is

directed, and on notice to the party at whose

instance the subpoenz was issued, the presiding
officer or, if he is unavail , the Commissicn

may (1) gquash or modify the subpoena if it is



unreasonable or reguires evidence not relevant to

any matter in issue, or (2) condition denial of

the motion on just and re2asonable ter

n
ms.

DATED: _Aueuss 28 1978 .

Y THE ATOMIC SAFETY
AND LICENSING BOARD

Chairman



UNITED STATES OF AMERIC ‘ e
NUCLEAR REGULATORY COMMISSION

BEFORE THE ATOMIC SAFETY AND LICENSING BOARD

In the Matter of: Docka2t No., P=564-A
APPLICATION FOR ISSUANCE
OF SUBPOENA FOR PRODUCTION
QF EVIDENCE

PACIFIC GAS AND ELECTRIC COMPANY

(Stanislaus Nuclear Prcject,
Unit No. 1)

N St Nt N S it

The State of California Department of Water Resources,
pursuant to 42 U.S.C. section 220l(c) and 10 C.F.R. section
2.720, hereby applies to the Atomic Safety and Licensing
Board for issuance of a subpoena duces tecum, directed to
the Custodian of Records, Southern California Edison Company,
2244 Walnut Avenue, Rosemead, California 91770, requiring
the production of the following evidence:

(1) All documents in his or her possession,

custody, or control relating to the California
Power Pool;

(2) All documents in his or her possession,
custody, or control relating to the Pacific Northwest-
Pacific Southwest Intertie, excludingc routine
operating documents;

(2) All documents in his or her possession,
custody, or control relating to the Department of
Water Resources, :he California State Water Project,

or any contract tc which Southern California Edisen

and the Departmen: of Water Pesources are parties;

-



(4) All documents in his or her possession,
custody, or contrcl relating to actual, attempted,
planned, or considered bulk power services trans-

ctions between electric utilities in the Pacific
Northwest and electric utilities in California,
including but not limited to all documents re-
lating to the Seven Party Agreement;

(S5) All documents in his or her possession,
custody, or contrcl relating to the development
and use of nucléar power plant projects generally,
or to the Stanislaus, San Joagquin, Sundesert, or
Diablo Canyon projects in particular (excluding
documents that relate sclely tc health, safety,
environmental matters (but not excluding need for
power), reactor design, and reactor construction),
including but not limited to all documents re-
lating to participation of Southern California
Edison or any other electric utility in said proj-
ects, configuration and use of the transmission
systems of said projects, or contemplated use of
power from nuclear power plants;

(6) All documents in his or her possession,
custody, or 2ontrol rela:ing to Pacific Gas and
Electric Company, excluding copies of any documents
on file with the Federal Energy Regulatory Commission,
its predecesscr commission, or the Caiifc:nia

Public Utilities Ccmmission:;



(7) All documents :n his ©

la

her possession,
sustody, or control relating to reserve rejuirenments
or reliability of the Southern California Edison
system;

(8) 1l doc 'ments in his or her possession,
custody, or control relazing to interconnection oOr
integration of the Southern California Edison
system with the system cf other electric utilities;

(9) All documents in his or her possession,
custody, or control relating to the benefits or
de.riments to Southern California Edison, Pacific
Gas and Electric Company, or any other electric
utility of actual, possitle, or lack of participation
in bulk power services transactions with others;
and

(10) All documents in his or her possession,
custody, or control relating to the pcssible loss

or gain of bulk power services custcmers.

"y

or purposes of the subpoena, "document" means

"

anything that would be a "writing," "reccrding," or "photograph"
under the Federal Rules of Evidence. Ané "bulk power services"
means generation; bulk power :ransmission (30 kv and above
transmission, and subtransmissicn necessary for interconnections
of the bulk power transmission system with other electric
utilities); bulk power transmission services (meaning wh2eling,

rovision of transmission capacity, ané sale or other precvision

I(’



of interests in transmission facilities); coordinated planning
and development; interconnections; cocrdination of reserves;
coordinated operation, incluéding coordinated maintenance,
emergency capacity or energy exchanges, and generation or
transmission dispatch; economy interchange; other nonrecail
power transactions between oOr among electric utilities.
DWR reguests that the subpoena direct attendance
and production on the thirtieth day after its issuance at
10:00 a.m. at the Office of the Attorney General, room 500,
3580 Wilshire Blvd., Los Angelss, California, or at such
other time and place as may be agreed to by counsel for DWR.
In addition tc normal service on other parties in
this case, DWR has provided a courtesy copy of this filing
to counsel for Scuthern Califcrnia Edison Company.
DWR respectfully reguests that the attached subpoena
duces tecum issue.
DATED: This 24+» da2y of August, 1978,
SVELLE J. YOUNGER, Attorney General
cf the State of California
WARREN J. ABBOTT,
R. H. CONNETT,
rssistant Attornevs General
Z., CHESTER HORN, JR.,
MICHAEL J. STRUMWASSER,

Deputy Attcrneys General




UNITED STATES OF AMERICA
NUCLEAR REGULATORY COMMISSION

BEFORE THE ATOMIC SATETY AND LICEINSING BOARD

In the Matter of: Docket No. P=364-A

PACIFIC GAS AND ELECTRIC COMPANY SUBPOENA DUCES TECUM

(Stanislaus Nuclear Project,
Unit No. 1)

Nt Wt St Nt N St

TO THE CUSTODIAN OF RECORDS OF SOUTHERN CALIFORNIA EDISON

COMPANY:
YOU ARE HEREBY COMMANDED to appear before a duly

gqualified notary public at 10:00 a.m. on ’

1978, at Room 500, 3580 Wils:ire Boulevard, Los Angeles,
California, then and there tc testify.
YOU ARE HEREBY FURTHER COMMANDEID to bring with you
and produce at said time and »lace the follcwing:
(1) All documents in your possession, custody,
or control relating to the California Power Pool;
(2) All documents in your possession, custody,
or control relating to the Pacific Northwest-Pacific
Southwest Intertie, excliuding routine cperating
documents;
(3) All documents in your possession, custody,
or control relating tc t-e Departmen: ¢f Water
Resources, the‘Califo:nia State water Prcject, or

any contract to which Sc.thern California Edison



and the Department of Witer Resources are parties;

(4) All documents in your possession, custocy,
or control relating tc actual, attempted, planned,
or considered bulk power services transactions
between electric utilities in the Pacific Northwes:
and electric utilities in California, including
but not limited to all documents relating to the
Seven Party Agreement;

(5) All documents in your possession, custody,
or control relating to the development and use of
nuclear power plant projects generully, or to the
Stanislaus, San Joaguin, Sundesert, or Diablo
Canyon projects in particular (excluding documents
that relate solely to health, safety, environmental
matters (but not excluding need for power), reactor
design, and reactor cons:truction), including but
not limited to all documents relating to participation
of Southern California Eéison or any other electric
utility in said projects, configuration and use of
the transmission systems of said projects, or
contemplated use of power from nuclear power plants:

(6) All documents in your possessicon, custocdy,
or control relating to Pacific Gas and Electric
Company, excluding .cpies of any documents on file
with the Federal Energy Fegulatory Commission, its

predecessor commission, cr the California Public

-
' %

Jeilities Commission;

C
'




(7) All documents .n your possession, custody,
Jr control relating to reserve reguirements or
reliability of the Southern California Edison
system;

(8) All documents :in your possession, custody,
or control relating to interconnection or integration
of the Southern California Edison system with the
system of other electric utilities;

(9) All documents in your possession, custody,
or control relating to the benefits or detriments
to Southern California Eéiscn, Pacific Gas and
Electric Company, or any cther electric utility of
actual, possible, or lack ¢f participation in bulk
power services transacticns with others; and

(10) All documents in your possession, custody,
or control relating to the possible loss or gain
of bulk power services customers.

For purposes of the subpoena, "document" means
anything that would be a "writing," "recording," or "photograph"
under the Federal Rules of Evidence. And "bulk power services"
means generation; bulk power transmission (50 kv and above
transmission, and subtransmission recessary for interconnections
of the bulk power transmission system with other electric
utilities); bulk power transmission services (meaning wheeling,

provision of transmission capacity, and sale or other provision

(8 9

p-anning

cf interests in transmission facilities); coordinate

L)



and development; interconnec:ions; coordination of reserves:
cocordinated operation, including coordinated maintenance,
emergency capacity or energy exchanges, and generation or
transmission dispatch; economy interchange; other nonretail
power transactions between or among electric utilities.

IN LIEU OF ATTENDANCE at the time and place inéi-
cated abouve, you may make other arrangements with counsel
for the State of California Department of Water Resources
(who can be reached at (213) 736-2064), upon whose appli-
cation this subpoena duces tecum has issued.

YOU ARE HEREBY ADVISED that disobediance of this
subpoena duces tecum may subject you to the remedies provided
by law.

YOU ARE HEREBY FURTHER ADVISED that section 2.720(¥)
. of the Rules of Practice of tne Nuclear Regulatory Commission
(10 C.F.R. § 2.720(f)) provides as follows:

"On motion made premptly, and in any event at

or before the time specified in the subpoena for
compliance by the person to whom the subpoena is
directed, and on nctice to the party at whose
instance the subpoena was issued, the presiding
officer or, if he is unavailable, the Commission

may (1) quash or modify :ne subpoena if it is



unreasonable or reguires 2vidence not relevant
any matter in issue, or 2, condition denial of
the motion on just and rsasonable terms.”

DATED: ‘

3Y TBE ATOMIC SAFETY
AND LICZNSING BOARD

-~
-

Marsha.l E. Miller
csairman

“n
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I nereby certify that copies cf the Ap p--ca*zon for lssuance of
Suppoena for Production of Evidence ané 35ubp soena Duces Tecum and this
~er-ificate were served upon each of tnhe following by deposit in the Uni ited
S+a-es mail, first class postage prepa. ‘@, this 24th day of August 1978.
Honorable Marshall E. Miller, Esg. fredric D. Chanania, Z2sg.
Chairman Counsel to Staff
Azomic Safety and Licensing Board .8, Nuclear Regulatory Commission
U.3. Nuclear Regulatcry Commission washington, D.C. 20333
Washington, D.:. 20555
Jercome Saltzman, Chie
5cmorable Elizapeth S. Bowers, Esg. Antitrust and Indemn.. Group
Atomic Safety and Licensing Board U.S. Nuclear Regulatory Commission
U.S. Nuclear Regulatory Commission washington, D.C. 20533
washington, D.C. 20555
. Philip A. Crane, Jr., Esq.
Honorable Edward Luton, Esq. Glen West, Esg.
Atomic Safety and Licensing Board Pacific Gas and Electric Company
u.S. Nuclear Regulatory Commission 77 Beale Street
Wwashington, D.C. 20555 San Francisco, Californi 94106

A-scmic Safety and Morris M. Deyle, Esq.

Licensing Board Panel Terry J. Houlihan, Esg.
U.S. Nuclear Regulatory Commission vecCuschen, Doyle, Brown & Enerson
washington, DB.C. 20555 Three tmbarcadero Center

San Francisco, California 94111
Docket 'ng and Service Section

Office of the Secretary Sonn ©. Morrissey, Esg.
U.S. Nuclear Regulatory Commission 7ice President and General Counsel
washington, D.C. 20555 Pacific Gas and Electric Company
77 Beale Street
Joseph J. Saunders, Esq. San francisco, California 94106
Antitrust Division
U.S. Department of Justice Georze Spiegel, Esg.
washington, D.C. 203530 2obert C. McDiarmid, Esg.
caniel I. Davidson, Esq.
Mark Levin, Esg. Spiegel & McDiarmid
ntitrust Division 2600 Virginia Avenue, N.W.
U.S. Department of Justice washington, D.C. 20037
P.0. Box 7513
washington, D.C. 20044 Sanéra J. Strebel, Esc.
®eter K, Matt, Esg.
Jack R. Goléberg, Esg. Zonnie §. Blair, Esq.
Counsel to Staff Spiezel & McDiarmid
u.S. Nuclear Regulatcry Commission 2600 Vizginia Avenue, N.W,
washington, D.C. 20833 washingson, D.C 20037
Senjamin H. Vogler, Esg. Clarice Turney, Zsg.
~oupsel =o Stafs 2£€.0e 0f zhe City Attcrney
4.8, Nuclear Regulascry Commission 28CC Maln Strees
Washington, D.C. 20555 siverside, CA 92521



Gordon W, Hoyt

Utilities Director

City of Anaheim

P.0. Box 3222

Anaheim, California 92803

Everett C. ROSsS, Director
public Utilities Commission
City Hall

3300 Main Street

Riverside, ralifornia 92501

Thomas C. Trauger, Esg.
Soiegel & McDiarmid

2600 Virginia Avenue, N.W.
Wwashington, D.C. 20037




AFFIDAVIT OF TOWELL JOHN DNSCH IN SUPPORT OF MOTITN ™ AUASH

OOUNTY OF LOS ANGELES ; =

LOWFLL JOHN DOSCH, being first duly sworn, deposes and
states as follows:

1. I am an attorney at law with the Southern California
tdison Campany ("Edison”). I have been an attorney on a full-time
basis with Tdison since July 18, 1977. In addition, I was employed
as an attorney part-time by Pdison £rom August 1972 through
January 1974 and for a three-month period from September 7, 1971
throuah December 20, 1971, as a legal researcher. My current duties
include the handling of discovery documentation for ®dison in
certain administrative and cuurt proceedings, includina Dockets T-7796
and E-7777 (Phase II) presently pending before the Federal Fnergy
Peculatory Cammission (the "FERC ?Ms") .

2. In connection with a document discovery request
directed to Fdison in the FEPC Proceedings, I have hecame thorouchly
familiar with the document population existing at Fdiscn. By way
of a brief summary, each of the approximately 50 Departments and
Divisions at Edison maintains its own files and each of Edison's
executive officers (and many of its other personnel) maintain their
own files. There is not in existence a standardized or centralized
£iling system. Documents which are directed to personnel between
Departments nay appear in any number of Department's files. Same

documents are occasicnally transferred to storage facilities away



fram the General Office in Rosemead. Other documents may be found
in the files of cne or more than 80 outlying "dison facilities
(i.e., power plant sites, regional or district offices, rented
space, etc.). In order to respond to virtually any comprehensive
document request, each and every location within the entire Edison
system must be investigu*ed to determine whether or not relevant
documents are present. I would estimate that within the Edison
system there are more than 100 million mages of documentation
contained in thousands of files, storace boxes, microfilm, etc.
Additionally, Edison has in excess cf 13,000 employees, who have
their individual working files which contain an unknown quantity
of documentation.

3. Upon reviewing the Subpoena Duces Tecum in
Docket No. P-564-A before the Atomic Safety ané Licensing Board
and the Nuclear Requlatory Cammission dated August 2°, 1978
(the "Subpoena"), it is evident that severe problems and burdens
would exist in any compliance with that Subpoena, includine the
following:

(a) There is no date or dates given for the
various recuests, therefore, the documents requested would, in
theory, go back as early as the date of the origination of the
earliest camponent of Edison, i.e., prior to 1900. Any such
search would require investigation into files which woulé be so

time-consuming ané so expensive as to beccme a burden involving

hundreds of man years of work.




(b) The various requests are broad-based in that
they refer to all documents which relate to broad subject matters.
Again, each of the ten categories of the Subpoena would require
extensive searches of massive files in may locations and which
would require hundreds of man years of time. In order to comply
with these requests, it would be necessary to lock at each file
and each piece of paper in each file of all “dison's Departments,
Divisions and offices. The physical review of each piece of paper
represents a task of enocrmous magnitude.

(c) Several of the Subpoena categcries seek any
and all documents relating t¢o a specific entity or project. For
example, category (3) seeks all documents relating to the Department
of Water Resources, categorv (S5) seeks all documents relating to
nuclear power plants generally and categery (6) seeks all documents
relating to PG&E. There is no criteria to segregate relevant fram
irrelevant documentation. Thus, such extensive recuests would call
for the production of documentation of a magnitude that is so
extensive that in order to comply, 2gain, hundreds of man vears
would be recuired.

() The search for and production of documents
entails great invonvenience to Edison operating personnel and Edison
operations. Any wide scale search or production, such as that
contemplated by the Subpoena, would cause very substantial interference
with the duties and activities of each person fram wham files are
taken or used and would result in the loss of working files of

Edison during any such search and production.



4. In the FERC Proceedings in excess of 100,000 paces
of documents were procduced by Edison. This process caused great
disrption in many ©dison operations. In terms of the cost t©
rdison of search ard producticn, the total was between one and a
half to two dollars per page procduced and this cost does not account
for the cost or loss to Féison (and its rate payers) of the disruption
incurred. If production were recuired under the Subpoena here, I
would estimate that the cost per page would be about the same as was
incurred in the FERC Proceeding and that "dison would have millicns

of documents "relating to" one or more of the Subpoena catagories.

T IOWFLL JORN DOSCH
SUBSCRIBED AND SWORN to
before me this ZBMday
of December 1978. s *«%W
;; R oo -"’.,s 9
R 7 ' a3
:l“l .{:- B .";I;' = WLUL8 v .'.v ‘3.’,
‘ . (u- t".. 1.‘::.'. <= em Eyoires Spnii 30, 1552

Notarv Public



Evelic J. Younaer STATE OF CALIFORNIA
ATTORNEY SENERAL

OFFICE OF THE ATTORNEY CENERAL

Bepartment of Justice

S8 CAPITOL MALL SUITE 280
SACRAMENTO 5014
(918 4AB.5888

October 31, 1978

Arthur L. Sherwood, Esq.
Gibson, Dunn & Crutcher
515 S. Flower Street
Los Angeles, CA 90071

Re: Pacific Gas and Electric Co.
(Stanislaus Nuclear Project, Uni:t No. 1)
U. S. Nuclear Regulatory Commission
Docket No. P=564-A

Dear Art:

This letter is intended to summarize our discussions
on October 27 regarding the subpoena duces tecum directed
to Southern California Edison.

It appears that the avenues of possible compromise
explored at our earlier meefting have Teen determined by
Edison not to be likely to lead to an agreement. However,
we have discussed one new proposal, which your client is
considering.

Under that proposal, Edison would agw=ee to provide
a specified number of person-hours of documeuc searcher's
time to respond to the subpoena, with DWR free to designate
in some manner the files to be searched. Provision of the
agreed-upon resources within a period also to be egreed uron
would satisfy Edison's obligations under the subpoena, even
if files containing responsive documents could not be searched.
We indicated that, based on assumpticons we have made and
which would have to be verified, we estimate that about
200,000 pages would have to be produced (plus documents
already produced by Edison in other proceedings) within the
next 12 months or so. We estimate that a single paralegal
can produce about 10,000 pages per month, and if Edison
adopts an administrative system that permits that rate of



Mr. Sherwood
October 31, 1978
Page Two

production approximately 1.7 person-years would be required.
(In our conversations we discussed a range of 1 1/4 to 2
person-vears., The actual numbers would have to be negotiated
after DWR has been provided with information sufficient to
evaluate the volume and distribution of documents in Edison's
files and the administrative procedures to be utilized in
production.

Although we left the matter unrzsolved in our
discussion, it would be clear if an agreement of this kind
is reached the agreement by DWR reflected in our September 12,
1978, letter to you, narrowing the scope of the subpoena
would no longer be operative. Instead, DWR would bear the
risk of the wrong files being searched and would be free to
direct that searching be done in any files within your corpora-
tion.

We hope that your client will look favorably upon
this proposal. We are confident that it will be less expensive
to Edison to enter such an agreement than it would be to
ursue the rather ungromising reute of seeking to avoid

aving to comply with the subpoena issued by the Atomic Safety
and Licensing Board.

Thank you for your continued assistance in this
gatter. Chet Horn and I look forward to seeing you on November

Very truly yours,

EVELLE J. YCUNGER
Attorpey General

Sy

g ;

_. %‘CL
MICHRAEL J. STRUMWASSER
Deputy Attorney General

MJS:cao



CERTIFICATE OF SERVICE

I hereby certify that copies of the NOTICE OF MOTION TO QUASH
SURPOENA DUCES TECUM; MEMORANDUM OF LAW IN SUPPORT THEREOF; AFFIDAVIT IN
SUPPORT THEEREOF and this certificate were servec upon each of the fcllow-
ing by deposit in the United States mail, first class postage prepaid,

this 29th day of December 1978.

Honorakble Marshall E. Miller
Chairman

Atomic Safety and Licensing Board
U. S. Nuclear Regulatcry Commission
wasnington, D. C. 20585

Honorable Elizabeth S. Bowers
Atomic Safety and Licensing Board
U.S. Nuclear Regulatory Commission
washington, D. C. 20555

Honcrable Edward Luton

Atomic Safety and Licensing Board
U.S. Nuclear Regulatory Commission
Washingten, D. C. 2035355

Atomic Safety and

Licensing Board Panel
U.S. Nuclear Regulatory Commission
washington, D. C. 205553

Docketing anéd Service Section
Officz of the Secretary

U.S. Nuclear Regulatory Commission
Wwashington, D. C. 20353

Joseph J. Saunders, Esg.
Antitrust Division

U.S. Department of Justice
wWashington, D. C. 203530

Mark Levin, Esa.

Antitrust Di-rision

U. S§. Depa. .ment of Justice
P. O. Box 7513

washingten, D. C. 20044

Jack R. Geldberg, Esq.

Counsel to Staff

U.S. Nuclear Regulatory Commission
washington, D. C. 205553

Benjamin H. Vogler, Esg.

Counsel tc Staff

U.S. Nuclear Regulatory Commission
Washington, D. C. 203535

Frede:ic D. Chaninia, Fsc.

Counse] to Staff

U.8. Nuclear Regulatory Commission
wWashington, D. C. 20555

Jerome Saltzman, Chief

Antitrust ard Indemnity Group

U.S. Nuc'.ar Regulatory Commission
washingcon, D. C. 20855

Philip A. Crane, Jr., Esc.

Glen West, Esa.

Pacific Gas and Electric Company
77 Beale Street

San Francisco, CA 94106

Morris M. Dovle, Esa.

Terrv J. Houlihan, Esgq.
McCutchen, Dovle Brown & Enersen
Three Fmbarcaderc Center

San Francisco, CA 94111

John C. Morrissey, Escg.

7ice President and General Counsel
Pacific Gas and Electric Company
77 Beale Street

San Francisco, CA 94106

George Spiegel, Isg.
Robert C. McDiarmid, Esqg.
Daniel I. Davidscn, Esc.
Spiegel & McDiarmid

2600 Virginia Avenue, N.W.
Washington, D.C. 20037

Ms. Sandra J. Strebel
Peter K. Matt, Esq.

Ms. Bonnie S§. Blair
Sciegel & McDiarmid

2600 Virginia Avenue, N.W.
washingten, D. C. 20037

Clarice Turney, Esq.

Office of the City Attorney
3900 Main Streecz

Riverside, CA 92521



Gordon W. Hoyt
Utilities Director
City of Anaheim

P. O. Box 3222
Anaheim, CA 92803

Everett C. Ross, Director
Public Utilities Commission
City Hall

3900 Main Street

Riverside, CA 92501

Evelle J. Younger
Attorne * General of the
State of California
Warren J. Abbott
Robert H. Connett
Assistant Attornevs General
H. Chester Horn, Jr.
Michael J. Strumwasser
Deputy Attorneys General
5§55 Capitol Moll, Suite 350
Sacramento, CA 95814

Artn.- L. Sherwooc



