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P R O C E E D I N G S1

2:15 p.m.2

JUDGE BOLLWERK: So, just so you know, in3

terms of what we've done, obviously we've closed the4

blinds.5

JUDGE FROEHLICH:  We're back on the6

record?  I'm sorry.7

JUDGE BOLLWERK:  Yes.   We've closed the8

blinds, and we've actually turned off the sound9

system, although you will continue to hear as we speak10

through the little microphones that are in each one of11

the speakers.  So in theory if anybody's having12

trouble hearing, please let us know and we'll have to,13

we'll deal with it.  14

And anything else, procedure here?  I15

think what you're going to find is a lot of the16

information we're talking about is actually based on17

public documents, but there's enough that's based on18

non-public documents that we didn't want to try to do19

a separation.  We'll simply deal with that on the back20

end.  It's more efficient to do it this way, so that's21

kind of what we're contemplating there.22

And so let me.  So you want to start, take23

it, on page 40?  You have some prior stuff, prior to24

--25
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JUDGE FROEHLICH:  Well, I had a1

preliminary question for Dr. Morgan.  And I was2

curious, in your opinion, what a cost-effective3

approach to a cultural resource survey in the context4

of the case, the proceeding, like this would cost?5

DR. MORGAN:  Well, it depends, sir, on6

that project itself, the size of the project, the7

charging sheet that a CRM firm or a TCP firm would8

have, the limits that are placed on it by the9

government or whomever is paying.  And you're asking10

me for a cost estimate?11

JUDGE FROEHLICH:  Estimate of the type of12

survey, I guess, that we have been talking about, or13

that the tribe is seeking in this case. 14

DR. MORGAN:  Well, may I ask a question of15

the lawyers?16

JUDGE FROEHLICH:  Of the lawyers?  Sure.17

DR. MORGAN:  May I?18

JUDGE FROEHLICH:  Sure.19

DR. MORGAN:  It's okay for me to discuss20

the numbers?  21

MR. STILLS:  If you had information that22

allows you to answer the question within all the23

parameters, you know, we discussed about what a24

witness does.25
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DR. MORGAN:  Okay, yes, sir.  So I just1

wanted to make sure that I get clarification on2

things, and thank you.  I am seeing the documents that3

I've seen, I've seen the high number and I've seen the4

low number.  And the numbers that were originally5

offered up in 2012 seemed reasonable that to do the6

acreage that was proposed.7

And so the one million dollars is kind of8

halfway in between.  Or is that what you're asking me?9

JUDGE FROEHLICH:  I'm asking, right that's10

very helpful.  That would be the Makoche.11

DR. MORGAN:  Makoche Wowapi.12

JUDGE FROEHLICH:  Project.  And it's --13

JUDGE BOLLWERK:  Somebody's pronounced14

that for us, thank you.15

JUDGE FROEHLICH:  Thank you.  And that16

was, as I recall, and you can correct me if I'm wrong,17

in the neighborhood of 818,000.18

DR. MORGAN:  Yes, sir.19

JUDGE BOLLWERK:  And covered the 260020

acres approximately, is that right?21

DR. MORGAN:  Yes.22

JUDGE FROEHLICH:  Okay.  All right.23

JUDGE BOLLWERK:  And you could help if,24

when you refer to the estimates, if you know, I know25
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we've got a lot of documents here, but if you could1

give us some idea so we can tie it to something in the2

record.  Because you're obviously referring to3

something you read in the record, so that would be4

useful if we could --5

DR. MORGAN:  Yes, sir, yes, sir.  So the6

two million dollars, or two million-plus, whatever7

that is proposed, seems high to me.8

JUDGE BOLLWERK:  That would be NRC-198,9

that's the tribe's proposal?10

DR. MORGAN:  Yes, sir.11

JUDGE BOLLWERK:  Thank you.12

DR. MORGAN:  The proposal back in 2012 by13

Makoche Wowapi for the area seemed, in terms of a TCP14

survey and looking at the context at that time, that15

they were strictly a TCP survey company, seems16

reasonable to me.  And so if you've got, if you take,17

and again, it's a mathematical equation, you know. 18

You look at it and you by your charging sheet and what19

your proprietary information is and what you would use20

as a company, and you come up with your numbers.21

And so the, somewhere around, I could see22

where between that $800,000 mark and a one million23

dollar mark, that would be a reasonable estimate in my24

mind because of the extent to the probability of high25
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density number of sites there, the amount of recording1

that has to be done, the amount of work that has to be2

done, not only just in the field, but back in the3

office, to produce a report and to do the whole range4

of things that are associated with having a full staff5

to do the project as quickly as possible within a set6

timeframe.  7

And to make sure that you are, you know,8

whether a CRM or a TCP, you don't want to undercut9

yourself.  And some firms will go a little higher and10

then ask, you know, they'll negotiate sometimes,11

and/or sometimes it's just a set figure, and it's12

either.  And usually what happens is an RFP, request13

for proposals or request for qualifications is put out14

there.  15

And then each company, per their16

proprietary information, puts together a very17

secretive, doc is secretive, you know.  This a very18

highly competitive field.  And so they put together19

their documentation and they come up with their20

numbers, and then they submit that. 21

And then a decision is made as to which22

company that the client, in this case Powertech, would23

make a decision on how they would, who they would hire24

for what reasons.  There may be a number of reasons,25
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not just the dollar amount, but the amount of, the1

things that this company is saying in their RFP that2

they can, in their response to the RFP, what they can3

do and perform for them.4

And then that contract is accepted and5

they do the signoff on the contracts, and they hire6

the company, whichever company that is.  And so the7

numbers are -- it depends on what it is in the scope8

of work and what things that they agree on or they9

negotiate to add in or change. 10

And there's always that construction11

monitoring and the potential for inadvertent12

discoveries that is always a stickler, and so that's13

the where, you know, you always up a little bit of14

negotiation goes, happens.  15

And this is my experience in having16

participated in RFPs and RFQs when I've been either17

working for a CRM company and/or asked by an18

engineering firm to partner with them to do the19

ethnographic work.  And so I hope that answers your20

question.21

JUDGE BOLLWERK:  Just for record purposes,22

you've been referring to the Mokache Wowapi exhibits,23

which are BRD-012, which is a non-public version, and24

NRC-199-R, which is the public redacted version.  Is25
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that correct?1

DR. MORGAN:  Yes, sir.2

JUDGE BOLLWERK:  Okay.3

MS. DIAZ-TORO:  Your Honor, just a quick4

question, I apologize.  We're not allowed to pull them5

up in the screens.6

JUDGE BOLLWERK:  Sure, I think --7

JUDGE FROEHLICH:  Yes, we can.8

JUDGE BOLLWERK:  We can if you want to,9

absolutely.10

(Simultaneous speaking.)11

MS. DIAZ-TORO:  I just wanted to ask so12

that we all are seeing the same document.  Thank you.13

JUDGE BOLLWERK:  Anybody out there looking14

through the windows?  I don't think.15

MS. DIAZ-TORO:  That's why I wanted to ask16

whether it was allowed or not.17

JUDGE BOLLWERK:  You have a point.  If we18

need to also, we can, we got another monitor.  We can19

turn a monitor, a small monitor around, or at least if20

you can turn that one off.  Can you kill those?  Can't21

do that, no.22

DR. MORGAN:  And might I say that when23

you're dealing with something, a document that is from24

2012, and you look at those figures and you have to25
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bring if forward in terms of the changes in the1

federal per diem rate and the increase in costs,2

inflation, or whatever you want to call it, as per3

what it costs the company to do their work.4

And so that's why I referenced that one5

million dollar mark that in, you know, and I'd have to6

look at the documents and if there were more specific7

questions.8

JUDGE BOLLWERK:  There's a --9

JUDGE BOLLWERK:  So BRD-011 is the KLJ,10

I'll keep it short, estimate from back in 2012.  And11

I suspect the only thing that makes this a proprietary12

or non-public document is the very last number, which13

is on page, it's the very end of the document.  It14

looked like most of the other information in this was15

-- well, I guess it's got something about how many had16

signed it.17

In any event, and that's a figure of18

.  And I take it, given what you've told us,19

that's how you would consider that low.20

DR. MORGAN:  I would consider that very21

low, especially with the extent to which, you know,22

does it say in the document how many crew members are23

going to be going out?  And I'm not, you know.24

JUDGE BOLLWERK:  I think it really only25
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talks about the number of work days.  I don't know if1

it even gives a number.2

DR. MORGAN:  Yeah, if we could look at3

that, if we could pull that up just a little, I can.4

JUDGE BOLLWERK:  Which is on the top of5

the last page there.  And I don't believe that they --6

there is a listing of the people, the principals, I7

guess, that they would anticipate using, but I don't8

know that there's any kind of an estimate about the9

actual number of field crew or crew chiefs or anything10

else they were talking about using, so.11

DR. MORGAN:  Yeah, and that's, to me12

that's a little unusual, because you would include13

that, and in your documents.  So but the number, this14

is very standard and, you know, they've got 12 weeks. 15

And so it, again, it depends on the company, it16

depends on who they're assigning, what their charge17

rate is.  And those charge rates have changed. 18

They've gone up considerably over the years for some19

companies.20

And it, that's when I say it depends on21

the project, the company, and you have to take a look22

at the number of crew members that are going out23

there, what their charge rate is and what the overhead24

is for the company, and come up with that final25
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estimate.  I would say they were, you know, I can't1

say much more to the hundred thousand, other than I2

think it's low, because of the fact that I don't know3

how many crew members they intended to send out.  4

We just have the, which is standard, the5

primary, the PI, the Project Manager, and other key6

staff that you would put into a, along with their7

qualifications, into and RFP or RFQ.8

JUDGE FROEHLICH:  Okay.  When the staff9

sought RFPs from TCP companies back in 2012, were10

there any other entities, companies that were11

interested in bidding on the project?12

MS. DIAZ-TORO:  The NRC staff did not put13

out RFPs or sought companies that at the time it was,14

Powertech did bring in a CRM, it's my understanding,15

that had the work proposal that we talked about16

earlier today.17

JUDGE FROEHLICH:  Is that the KLJ?18

MS. DIAZ-TORO:  No, the --19

JUDGE BOLLWERK:  There was a different20

one.21

JUDGE FROEHLICH:  Oh, that's a BRD, NRC-22

023, excuse me.23

MS. DIAZ-TORO:  Yes, NRC-023.24

JUDGE FROEHLICH:  Right.  Although that's25
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Powertech's post-statement of work.  And they gave to1

a firm.  Did they give it to KLJ, is that where that2

came from, no?3

MS. DIAZ-TORO:  I'm sorry, the name4

escapes me right now, who it was at that time.  There5

was a company, I just can't remember.6

JUDGE BOLLWERK:  Okay.7

MS. DIAZ-TORO:  I apologize.  I -- no. 8

It'll come eventually.9

JUDGE BOLLWERK:  If you think of it while10

we're talking, let us know.11

MS. DIAZ-TORO:  KLJ came about, I'll try12

to think about the other company.  KLJ came about from13

the --14

JUDGE BOLLWERK:  From one of the tribes.15

MS. DIAZ-TORO:  Turtle Mountain and --16

it's in one of the Board's exhibits, sorry.17

JUDGE BOLLWERK:  Right, if you look at, I18

think it's BRD-013, probably.  We actually added  that19

at the end.20

MS. DIAZ-TORO:  Yes, BRD-013, exactly. 21

Yes, yes, sir.22

JUDGE BOLLWERK:  Because I thought that23

was important to inform what's, in the information in24

BRD-011, so.25
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MS. DIAZ-TORO:  BRD-013, yes, that, okay,1

here they are.  It came from those two tribes,2

directly from them.3

JUDGE BOLLWERK:  Can we pull up another,4

you had another question for?5

JUDGE FROEHLICH:  And did, was there a6

dollar amount associated with this, this tribe or this7

entity?8

JUDGE BOLLWERK:  Which tribe?9

JUDGE FROEHLICH;  The one we just have10

here, talking about the Board --11

JUDGE BOLLWERK:  Oh, all I'm aware of, and12

maybe Ms. Diaz knows about something else, is the13

Statement of Work that was put together by Powertech,14

which is NRC-023, and I don't think that has a bottom-15

line number, it just has some figures in it, which we16

may talk about in a second in a different context.17

JUDGE FROEHLICH:  Okay.18

JUDGE BOLLWERK:  But maybe Ms. Diaz knows19

more than I do about it.20

MS. DIAZ-TORO:  I don't.  That's the21

information, the same information that you have is the22

same information that I have.  And I just can't recall23

back then what was the total amount.  I apologize.24

JUDGE BOLLWERK:  So could we pull up,25
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Andy, Board Exhibit 12?  This is the non-public1

version of the Mokache Wowapi, did I get it close2

even?3

DR. MORGAN:  Somewhat.4

JUDGE BOLLWERK:  Somewhat.  Okay, thank5

you, you're being kind.  The very last page, which is,6

it's got a breakdown of the hourly rates on it, and so7

you would say that the hourly rates that they're8

talking about, field crew member of  an hour. 9

That's probably, this is 2012, recognizing that, that10

was reasonable back then?11

DR. MORGAN:  Yes, it's reasonable.  But12

what you have to do is look at the numbers, look at,13

what, yes, it's reasonable back then.  But you have to14

look at, it's according to a charge sheet, and so15

that's their particular charge sheet, that's their16

proprietary information.  And yes, sir.17

JUDGE BOLLWERK:  Okay.  And maybe I18

believe, try one more page down.  If it goes down one19

more page.  Maybe one page up, I'm not sure which, I20

may -- stop here, there it goes.  So there's a lot of21

different charges on there.  Anything strike you about22

any of those?  23

For instance, there's an administrative24

fee of  of wages, I think that's their overhead. 25
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There's a per diem costs, there are vehicle rentals,1

data processing, report preparation.2

DR. MORGAN:  In reference to the3

administrative fees,  doesn't seem that large of a4

percentage.  And, you know, this is a set number of5

things that they, if that, you know, a company can do6

things in-house.  7

But if they can't do things in-house, then8

they have this sort of a sheet that will show the9

costs associated with the work.  That, for them, that10

they estimated that they would be able to produce, to11

do the work and to produce the reports, to do the12

background sheet.13

If we, you know, when I think about the14

other document from KLJ and you look at the first15

week, and that's to do the background research, I16

think that's a very low estimate of on how much it17

would take to do the background research.  18

Because it's certainly going to take a lot19

more than a week to do background research on a20

project so large, on the number of acres and to21

consider all aspects of the literature review and all22

of the other pieces that would be associated with23

putting a document together that you would be able to24

use as a, to show in the Excel file to show what you,25
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how much time it would take you to do that work. 1

There's no way it would take a week, it would take I2

would say two weeks.  3

And now how many people do you have, and4

whether, I know Makoche Wowapi doesn't have that in5

theirs, but, I don't think they did.  You know, this6

is pretty standard to put these things together to7

estimate and to show in a chart how long it will take8

you.9

JUDGE BOLLWERK:  All right, I think, Andy,10

if you could roll up to the first page.  It looks to11

me like it starts with field work.  But I don't see12

anything in there about the literature review, but.13

DR. MORGAN:  Could you scroll up?14

JUDGE BOLLWERK:  All the way to the top,15

yeah, that would be helpful.  That's where it starts.16

DR. MORGAN:  They have a very large staff,17

that 20-person staff.  This, in my professional18

opinion, if it matters, is the preeminent, foremost,19

the company with the foremost expertise on the20

Northern Plains and TCPs.  And that is my professional21

opinion.  They, the way that they put their proposals22

together at this time, now, they've been doing this23

work for a while, but, you know, this is a, this is24

what they put together.25
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You know, the literature review, obviously1

if it's not included, it should have been.  And you2

know, I'd have to read through the document very3

carefully to see if there's any reference to it.  I4

have read it.  I don't, I'd have to --5

JUDGE BOLLWERK:  Down a little further if6

you want to, Andy.  I mean, I don't want to put you on7

the spot to read the whole thing right now.  And I8

didn't see anything in there about it, but you know,9

it's not.  Okay.10

DR. MORGAN:  This is a TCP company.  This11

is a company that is specialized, highly specialized12

in this work.  The owner is a former THPO and a very13

highly specialized expertise.  14

And so, you know, I'm going to say that15

the estimate that they put together is, you know,16

that's their proprietary right to put together a cost17

estimate as they see fit.  Just like any of the18

companies that applied or apply when there's an RFP19

put out and they respond to these RFPs or RFQs.20

JUDGE BOLLWERK:  Thank you.  Do we ask the21

staff if they have any?22

JUDGE FROEHLICH:  Sure.23

JUDGE BOLLWERK:  Anything, I expect, Mr.24

Sprangler, if you have anything you want to say.  This25
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may be outside of Ms. Diaz's area of expertise, so.1

MR. SPRANGLER:  Based on my experience2

organizing and implementing field projects, I can't3

speak to the TCP inventory that Dr. Morgan just4

referred to.  But in terms of CRM field work, the5

spreadsheet indicated in BRD-012, those rates are6

between 100-150% over market value.  The rates that7

are listed in BRD-011 are actually more in line with8

market value.9

JUDGE BARNETT:  When you say market value,10

do you mean what the person actually gets paid, or11

what you bill the company to do the work?12

MR. SPRANGLER:  What you put on your bid. 13

You, a field tech is anywhere from, depending on level14

of experience, on the low end 15, the high end 22.50. 15

A crew chief is on, depending on experience, on the16

low end 30, high end 40.  And a project supervisor is17

usually right at 50.18

JUDGE BARNETT:  But when you do the bid19

for that, you mark that up, though, right?20

MR. SPRANGLER:  You mark it up in the same21

way that they did it there.  It's a percentage that22

the, and for your overhead and unemployment tax and23

worker's comp and all that.   is a24

little bit low, most companies, I mean, with my NGO25
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it's only 10% because we don't have all those tax1

obligations and everything else.  2

But most companies are probably in the3

neighborhood of 25%.  I've seen some even charge as4

high as 50%.  Any built-in profit is done at the5

overhead level, not in the line item for the employee6

itself.7

JUDGE BARNETT:  Well, it's not even8

profit, but you know, when you hire someone, it's more9

than what you just pay, them right.  You give them10

fringe benefits and you have to pay insurance to them,11

and you have to pay payroll tax.  So your bill rate,12

what you bill a client, is usually different than what13

you're actually paying the employee, correct?14

MR. SPRANGLER:  The bill rates that we put15

on our bids when we put out a bid include all of that16

information in there.  The overhead that we charge on17

the end covers workers comp and other insurances18

related to that, and equipment depreciation, office19

expenses, utilities.20

JUDGE BARNETT:  Is it at ?21

MR. SPRANGLER:  That's what they had at22

.  And I've said most companies bump that up to23

anywhere from 25-50%.24

JUDGE BOLLWERK:  Because they actually25
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already had, they had a data processing fee and some1

other things they may have been, it looks like some of2

their line items are actually overhead in one sense.3

MR. SPRANGLER:  The data processing is4

usually, for me it's hiring a student from the local5

university to enter all the information into the6

computer where I can then manipulate it and write it7

up and synthesize it.8

JUDGE BOLLWERK:  Maybe it's not then.9

MR. SPRANGLER:  And they're getting more10

expensive, but I can still get them for around 15-1811

an hour.12

JUDGE BOLLWERK:  Okay.13

JUDGE BARNETT:  What do you bill the14

client for, then?  If say you're going to pay your15

student $15 an hour, is that how much you bill the16

client for, $15 an hour?17

MR. SPRANGLER:  With the NGO, we're18

operating off a grant, we don't have clients.  But19

because there's not a profit incentive with a20

501(c)(3), it's actual rates.21

JUDGE BOLLWERK:  So you would say that22

the, from your experience, that what the figures in23

BRD-012, which we've just been talking about, would be24

somewhat high. 25
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MR. SPRANGLER:  Yes, very much so.  I1

reviewed the numbers in BRD-011, and they're very much2

in line with the rates that I've used.3

JUDGE BOLLWERK:  So BRD-011, but the one4

disadvantage of that is it has simply a number.  It5

doesn't really break it down unless they're --6

MR. SPRANGLER:  I believe there is a page7

in there that breaks it down on an hourly rate. I8

remember reviewing it.9

JUDGE BOLLWERK:  Am I missing something? 10

It's got an, it certainly lists the approximate number11

of days to do like a literature search, to do the12

field work, to write the report, complete the report. 13

But it doesn't really have an hourly rate, it just14

comes to a number at the bottom, which is, if we're15

talking about the same exhibit, BRD-011, it comes to16

the number of what, , excuse me.17

MR. PARSONS:  Your Honors, BRD-003, BRD-18

003.19

JUDGE BOLLWERK:  Okay, that's fine.  Now20

we're, now I think that's where we're headed.  Okay,21

so BRD-003, and this is the, this is actually Strata's22

document, but there's a, I don't want to call it23

similar, there's another document, which is NRC-023,24

which actually was prepared by Powertech.  And we25
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talked with Ms. Diaz about, in the context that that1

was generated.  2

And maybe can you put those up as split3

documents, Andy, is it possible?  NRC-023 and BRD-4

0003.  And they do have some hourly figures in them. 5

We talked with the, we used these before to talk about6

assumptions relating to the acreage, the coverage of7

acreage.  8

And, but it also has some numbers, and9

again we're talking about going back to 2012, I think10

both of these documents are the same, about11

approximately the same age.  They talk about, on page,12

let's see, it would be for BRD, I'm sorry, for NRC-13

023, it would be on page 3.  And then BRD-003, it14

would be on page 2.  I'm sorry, page 3 as well, sorry.15

And so these are the numbers you were16

talking about.17

MR. SPRANGLER:  Yes.18

JUDGE BOLLWERK:  That you believe are.19

MR. SPRANGLER:  Those are the numbers I20

remember reviewing.21

JUDGE BOLLWERK:  All right.  And so just22

taking the field identification, a crew member, so23

you're saying about $25 an hour is closer to what you24

would say?  I think that's the same rate that's used25
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on both documents.1

MR. SPRANGLER:  Twenty-five dollars an2

hour is generous for a field tech.3

JUDGE BOLLWERK:  Okay.  Professor,4

anything you want to say, or Dr. Morgan, excuse me,5

anything you want to say about that?  I guess you are6

a professor too, so.7

DR. MORGAN:  Yes, sir.  When I have been8

referring to a charging sheet, that is the overhead9

added into the rate.  And so some firms, and this is10

actually from 2012, when, forgive me, when I was, this11

is a, this is 2012, I worked for KLJ at that time. 12

I've seen the charging sheet.  They were charging $16813

an hour for, 165, excuse me, dollars an hour for the14

PI at the very high rate.15

And then so the field techs are being paid16

to start $12 an hour, whether in North Dakota.  Each17

state with vary, each company will vary, but $12 an18

hour for a field tech.  But they're charging at $25 an19

hour.  Twenty-five dollars an hour is a starting rate20

for a beginning archaeologist in many instances, and21

it's up to maybe 30, depending.22

Now, and again it depends, but you have a23

charge rate, you know, so that it goes, if they're24

charging  an hour for the field tech but they're25
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paying them 12 bucks an hour, and then at the crew1

chief they may be charging 65 or 75 dollars an hour2

and they're paying them the 20, maybe 18, maybe 163

dollars an hour, depending, and so, and so forth.4

And so on the right we have a document5

that is KLJ's document, correct?6

JUDGE BOLLWERK:  I need to see which one's7

on the - oh, I'm sorry.  Actually, both of these, can8

you roll these, these are actually prepared by, this9

was prepared by Powertech.10

DR. MORGAN:  Okay.11

JUDGE BOLLWERK:  It's not, as far as I12

know, it's not linked to any particular firm.13

DR. MORGAN:  Yeah, so, you know, this was14

what they put in their scope of work.  And it's, you15

know, that's where they had a team of people that drew16

this up as to what they felt was the rate to be17

charging or to be paying.  And so again, it varies18

depending on the company and where, what project it19

is.  But what is standardized is that each CRM firm20

has their own charging sheet that is a proprietary21

information.  22

They don't let that information out.  And23

then what they're paying their techs or any of the24

people on the team is another thing.  So they'll have25
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as many field techs on a crew that have very little1

experience that are being paid at the lowest rate, one2

crew chief.  3

And it's been my experience that4

oftentimes the principal investigator, who makes the5

most might go in the field once or twice, maybe not6

even.  And they're, so they don't, so that the company7

makes the most off of the overhead.  8

And so you have, in the Makoche Wowapi9

example, a company that's, in 2012, they've, from10

2008/'09, they're developing as a company.  And in11

terms of their, you know, Tim was, is the owner, along12

with his wife, of the company.  And they, Tim was the13

previous THPO.  So up till 2008, he was doing THPO14

work.15

And so after that, he created it, they16

created this company, they're beginning.  And they're17

starting out, and they are estimating per what they18

believe that they will, their costs will be associated19

with the work that is traditional cultural properties20

work, not CRM work.  And so yes, it's going to be more21

costly.  And so I hope that helps and answers your22

question.23

JUDGE BOLLWERK:  I know, I've heard talk24

of what are called burdened and unburdened costs,25
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which I guess burdened has some kind of overhead rate1

built into it, unburdened is -- would you consider2

these burdened or unburdened, Mr. Sprangler?3

MR. SPRANGLER:  On?4

JUDGE BOLLWERK:  I'm understanding if I'm5

using that term properly.6

MR. SPRANGLER:  On the request?7

JUDGE BOLLWERK:  Yeah, the ones that are8

up here.9

MR. SPRANGLER:  The ones that are up10

there, they would appear to be unburdened costs.11

JUDGE BOLLWERK:  All right.  Dr. Morgan,12

anything you want to say about that?  About, again,13

define the term burdened versus unburdened properly?14

DR. MORGAN:  Well, I would have a question15

for Powertech as per the $200 for report preparation16

supplies and expendables.  Is that per hour?17

JUDGE BOLLWERK:  I think that's in the18

report.19

DR. MORGAN:  Because it doesn't say. 20

That's not reasonable whatsoever.  That is where the,21

the production of your report is where a lot of the,22

you know, you do your field work.  Yes, those are23

specific costs.  But then you have the report24

production time period, and it's, report preparation25

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS

1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C.  20005-3701 (202) 234-4433



30

takes quite a bit of work.  And of course they're1

paying somebody there, saying they're paying somebody2

$25 an hour.  3

But certainly it costs more that $200 to4

prepare a report when, if you're doing it in-house,5

sure, it's not going to take, cost you as much if6

you've got you own quality printers and you're going7

to produce four reports.  Because you have to give one8

to the agency, one to the -- you have to send them all9

to the client and the client has to take and send them10

over to the agency. 11

And you're going to have a number of12

reports.  It's not just one, you know, so the report's13

going to be this thick.  And you know, that's going to14

cost you several hundred dollars to take to, if you're15

going to have, the last report I did was 400, about16

approximately 400 pages.  And it was something that I17

had to make copy for, copies of.  18

And so I don't have a high quality laser19

printer.  I had to take it over to a professional20

printing company.  It cost me almost $1000.  So as an21

example.  That's today.22

JUDGE BOLLWERK:  Okay.  I should say in23

fairness to both Strata and to Powertech, they24

prepared these documents as a response to a staff25
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request.  So, and neither one of them went forward in1

terms of any work being done.  It was simply to start2

a process, I guess, to try to find someone, which did3

not pan out as it turns out in both instances, I4

believe.5

MS. DIAZ-TORO:  So I'm going to speak for6

Powertech.7

JUDGE BOLLWERK:  Right, no, if you don't,8

don't say anything about Strata.  I think --9

MS. DIAZ-TORO:  Just because I'm not --10

JUDGE BOLLWERK:  If you look at the extra11

from SEIS, you would see that in fact Strata did not12

go forward.13

MS. DIAZ-TORO:  My understanding is, well,14

the Dewey Burdock for the Dewey Burdock scope of work,15

it did not receive because the tribes did not approve16

of them.17

JUDGE BOLLWERK:  Right.18

MS. DIAZ-TORO:  They rejected that19

proposal.20

JUDGE BOLLWERK:  In the Strata instance,21

if you look at the except that we put into the record,22

it turns out that Strata actually I believe interacted23

with Makoche Wowapi, which I mispronounced another24

time.  And in the end Strata decided not to go forward25
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with it.1

MS. DIAZ-TORO:  That's, based on what I2

read from the expert that you provided that's my3

understanding as well, yes.4

JUDGE BOLLWERK:  So, okay.  Do you have5

any questions at this point?  All right, let me go one6

step further with this.  So we got some numbers and I7

think there's some, we've talked about a number of8

different things today.  We've talked about acreage in9

terms of how many acres potentially you could cover a10

day in a field survey for an individual, depending on11

the size of the transects.  12

We talked a little bit about the coverage13

at the site and I think the, what I heard anyway was14

that they, I think the minimum expectation was at15

least the 2600 acres in the APE would be covered.  And16

also something about cost.  And again, the number here17

is about $25 for a field tech.  We'll start at the18

lower level.  So if anybody has a calculator, you can19

check my numbers. 20

If you assume at 15 acres per day on an21

eight-hour day, per person, using either, and I'll use22

the 30-20 meter transect numbers that were in those23

two exhibits, it's NRC-023 at 2 and BRD-003 at 2.  And24

you assume a minimum of 2637 acres to cover, and that25
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would take one person 175 days.  It's actually 175.8. 1

So then to complete this work in four weeks, we'll say2

20 days, 19 days, would require nine individuals3

working each day.  4

So 175 divided by 20 is 8.75, or 175 by 195

is 9.9, so it's right in the middle, 9.  And you're6

assuming each individual is paid, and I'll say $20 an7

hour for and eight-hour day for 20 days, that's8

actually five dollars below the minimum that's listed9

on both of these documents.  And the total labor costs10

would be $28,800.11

And even if you look at the South Dakota12

minimum wage, which is $9.10, and we can take official13

notice of that, that's still $13,104 to cover the14

site.  And that doesn't quite jive with $10,000, which15

was all that the tribe was being offered, putting16

aside the travel and the other items of work.  So does17

that raise a question of reasonableness?  I guess18

that's my question.19

MS. DIAZ-TORO:  Well, the, if I may20

respond, your Honor.  The, we invited seven tribes to21

participate, and it was $10,000 per tribe, so the22

total is $70,000.23

JUDGE BOLLWERK:  But what if it took --24

does that mean that OST is only going to cover part of25
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it, or are they going to want to all, the whole side? 1

What if the other tribes don't show up?  I don't know2

who's, what the plan was.  All they were offered was3

$10,000, if they did it themselves or nobody else4

showed up.5

MR. WHITE:  We did raise that question as6

far as if no tribes were to show up, would the Oglala7

Sioux Tribe be able to then take those other, the8

unexpended costs, which would make it 70,000.9

JUDGE BOLLWERK:  What was the answer?10

MR. WHITE:  No.11

JUDGE BOLLWERK:  So I guess that, again,12

we're looking at a regulation that talks about13

reasonable costs.  I just raise that question.14

MS. DIAZ-TORO:  Can I provide additional15

information?  We have, so it, the expectation, and16

from the -- the expectation was the involvement of the17

other Lakota Sioux tribes is, that is what the Oglala18

Sioux Tribe identified as a necessary, critical,19

important component. 20

We also discussed with them whether they21

could, whether they would be able to help us with the22

facilitation and take the leadership to facilitate23

with the other tribes, and they agreed to that.  24

So it was our expectation that the tribes,25
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you know, and the ones that participated in the1

February 22, 2019 meeting at the Pine Ridge, would be2

involved in the participation and execution of the3

survey.  And therefore, the honorarium reimbursement4

would not be limited to the $10,000, it would for all5

the participating tribes.6

JUDGE BOLLWERK:  All right.  Anything the7

tribe wants to say about that?8

MR. WHITE:  So with the tribe's, the other9

tribes' involvement, whether or not they showed up, we10

still, the NRC staff know that we wanted to do as much11

as we could with what was given to us.  And so we12

would then have more than five people to go out into13

the field.  And again, it was a matter of the 10,00014

and if we're not able to use the remainder.  And you15

know, we, that was denied to us on multiple occasions.16

JUDGE BOLLWERK:  Thank you.  Any response17

from the staff?  You don't have to say anything if18

you're done, that's not, I'm not.  All right, any19

other questions from any of the other Board members on20

this?  Surely.21

JUDGE BARNETT:  The March 19 approach, you22

did have the $10,000 honorarium in there, right?23

MS. DIAZ-TORO:  Yes.24

JUDGE BARNETT:  I thought I heard you say25
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something about the $10,000 honorarium wasn't in the1

March 19 approach?2

MS. DIAZ-TORO:  Oh, I'm sorry.  If I did3

-- did not appropriately characterize it, it was4

included in the March 2018 approach.5

JUDGE BARNETT:  It was not?6

MS. DIAZ-TORO:  It was.7

JUDGE BARNETT:  So now about the February8

19th approach?9

MS. DIAZ-TORO:  As well.10

JUDGE BARNETT:  It is not?11

MS. DIAZ-TORO:  It is.12

JUDGE BARNETT:  It is, okay.  So the only13

cost that I see in the February 2019th approach is14

the, you have some reimbursement and honorarium.  And15

there's no time paid to members who are participating16

in this, other than the honorarium, is that correct?17

MS. DIAZ-TORO:  That is correct.18

JUDGE BOLLWERK:  And I believe yesterday19

we had a discussion about people who'd be giving oral20

interviews.  And I guess we, Mr. Spranlger indicated21

he generally thinks they're not paid, or it's not his22

experience.  And the tribe was indicating those folks23

would be paid.  So there's that cost as well, whatever24

it might be, I don't know.25
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DR. MORGAN:  It's not only customary, it's1

standard.  It's what happens, and so I can't speak to2

what Mr. Sprangler's experience is, but I can speak to3

the knowledge that I have as to the customary way in4

which we do things in our culture and the way that it5

has become standardized.  Along with the, when you6

send out -- let's say you're sending out the tribal7

monitors. 8

In North Dakota and South Dakota, it is9

accepted that tribal monitors, I'm not talking about10

the tribe itself or a TCP company, but when you have11

a CRM firm that contacts a tribe, and the THPO office12

sends out their tribal monitors, they get paid $400 a13

day, their hotel is paid for, and they receive per14

diem also.  So that is something to consider in the15

whole.16

JUDGE BOLLWERK:  Right.  And again, the17

numbers I used were very, they were sort of getting18

down to the basics.  I didn't have any numbers in19

there for crew chiefs or anything like that.  This is20

basically looking at people as techs.  21

So I guess what's somewhat bothersome is22

this figure of $10,000 has kind of gotten into the23

process and it's there and it's what's offered on a24

standard basis.  And for some tribes, they probably do25
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relatively well with that $10,000.  For others that1

may want to put in more effort and more time and have2

more people employed, that seems to raise a real, it3

seems to be somewhat problematic.4

And I guess there's been a search in here5

that the staff kind of has a one size fits all.  And6

I admit this is not the staff's number, it's what7

Powertech, who's paying for it, offers.  Although, if8

you look across the industry in all these cases,9

you'll see the $10,000 is pretty standard offer for a10

tribe. 11

But I'm wondering kind of where we're at,12

if we need to, there needs to be some reassessment of13

how that's figured and what's done.  I'm not sure this14

is the case to do that in, but there certainly does15

seem to be question.16

JUDGE FROEHLICH:  Obviously there's costs17

involved in preparing a TCP study or a CRM study.  I18

wondered if the staff had considered adding that as a19

task or a subtask to the contracting procedure when20

they were looking to get the expertise to address the21

cultural resources in the supplement, the post-22

supplement to the EIS.23

Is there or was there, could there be a24

contracting approach to provide funds to hire either25
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as a sub to the company that was chosen or some way to1

pay for a study somewhere, I guess within the price2

ranges of these TCP studies that we've been talking3

about?4

MS. DIAZ-TORO:  I think that that was,5

what you're proposing is, your Honor, I'm not going to6

say the same, but it's similar approach that were used7

in the, with the scope of work that Powertech provided8

that we have here, NRC-023, if I'm not mistaken.  And9

so it, my response would be that we did try that10

approach at one point in our discussions and11

negotiations with the tribe, and we were not able to12

reach an agreement.13

MR. SPRANGLER:  If I might just add a14

little bit of perspective.  SC&A, as the contractor15

with the NRC, has flexibility to bring onto the team16

specialists as needed, and it's always been our plan17

to bring in specialists as needed for this particular18

project.19

JUDGE BOLLWERK:  In answer is what, to20

what degree was the tribe aware of that?21

MR. SPRANGLER:  I --22

JUDGE BOLLWERK:  That you had flexibility23

to bring on other.24

MR. SPRANGLER:  Dr. Stoffle was part of25
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the team until very recently, and they were certainly1

aware of Mr. Stoffle, just because they reference him2

in their comments.  I mean, I'm new to the team, but3

I'm making an assumption here based on the4

communications that I've read that the tribe was aware5

that we have, that SC&A had specialists on the team to6

assist with specific tasks to fulfill that contract.7

JUDGE BOLLWERK:  All right.  Anything8

further?9

JUDGE FROEHLICH:  I don't have anything,10

no.11

JUDGE BOLLWERK:  I have, actually, one12

question that's off, that come from actually the13

Exhibit, and my screen's gone dark again, hold on one14

second.  Exhibit, this is the C, the CLJ Exhibit,15

which is BRD-011.  And this part of probably what16

doesn't need necessarily be, not be off proprietary or17

non-public.18

But it mentions down in the, this is on19

the page that's marked proposed methodologies,20

probably page 4 or page 5.  Down toward the bottom,21

it's under field survey, at the very bottom.  There's22

a paragraph II, II(c), talks about utilizing LIDAR. 23

Does LIDAR have any role in this, can it help at all? 24

Not useful?25
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MR. SPRANGLER:  I mean, LIDAR is form of1

ground-penetrating radar.  In the West, we use it to2

actually bring out images on cliff faces that you3

can't see with the naked eye.  But it's basically an4

imaging type technology.  And in theory, you should be5

able to see features below ground that are not visible6

above ground.7

JUDGE BOLLWERK:  But in terms of what, the8

type of survey you're trying to do here, does it have9

any applicability, any usefulness?  Because you can10

put it on a drone and you can fly it over a site in a11

pattern, and you can do the whole site in I don't know12

how many hours.  But if you then want to look at it,13

maybe it doesn't give you anything that's useful. 14

That's my question.15

MR. SPRANGLER:  I'm not an expert on16

LIDAR, so I can't answer that.  It's an interesting17

concept that may be the future of archaeology, I don't18

know.19

JUDGE BOLLWERK:  Anything?  Are you aware20

of anything about that, Dr. Morgan, anything you want21

to say?22

DR. MORGAN:  Yes.  Ground-penetrating23

radar is useful, LIDAR is useful.  There's even more24

technologies out there that are newer technologies25
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that are useful.  And whether you're using a total1

station or one of these other technologies, they're2

all useful.  3

However, tribes, some tribes, for instance4

in particular in being in many meetings where it's5

been discussed, the Rosebud Sioux Tribe has taken6

issue with the use of some of these things.  They are7

a very useful tool, but they have taken issue with8

using them for their own particular spiritual reasons. 9

And I don't feel like I should be at liberty to10

discuss the specifics of that.  However, each tribe11

has their own way of looking at this, and so I hope12

that helps.13

JUDGE BARNETT:  All right.  Mr. Sprangler,14

have you read Lost City of the Monkey Gods?15

MR. SPRANGLER:  I have not, but it's been16

recommended to me --17

JUDGE BARNETT:  I recommend that.18

MR. SPRANGLER:  On several occasions.19

JUDGE BOLLWERK:  I mean, I recognize this20

case is a difficult one for all the parties involved. 21

I think it's something that's apparent to the Board. 22

The staff is in a difficult position to the degree23

they need information from another party and they24

don't have all the budget in the world to do that, but25
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they certainly have some.1

Powertech wants to get this finished, from2

their perspective.  And they, but they want to get it3

done at a reasonable cost.  And the tribe wants to4

have their cultural resources protected.5

All of you have a legitimate interest, and6

unfortunately we're here, this board is going to have7

to decide how that all shakes out.  So it's a8

difficult case for us, it's a difficult case for you9

all.  I'm sorry, frankly, that you couldn't have10

resolved it in a different way, but that's now where11

we're at, and we're going to have to deal with it as12

it is, so.13

JUDGE FROEHLICH:  I share your perspective14

for even twice as long as --15

JUDGE BOLLWERK:  Yeah, I've only been in16

this a couple years.  So you've been dealing with it17

a lot longer than I have.18

JUDGE FROEHLICH:  While we're in closed19

session, I wanted to swing back and touch one more20

area.  And that had to do with the confidentiality21

agreements and the concerns that were raised by the22

tribe.  23

It seemed to me that this, this issue was24

a recurring concern, and I was wondering, I had been25
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wondering why the tribe or tribes were not able to1

come forward with a draft or a proposed2

confidentiality agreement, or whatever mechanism was3

contemplated to protect the information that would be4

uncovered had the site survey gone forward, had the5

oral interviews gone forward.  6

Why was that such a difficult and7

protracted negotiation?  Mr.  White?8

MR. WHITE:  The main reason for not being9

able to  have any work done on that is because we were10

focused on the methodology itself, being able to get11

those elements that we wanted as part of our12

methodology.  The oral interviews we've, and the13

confidentiality agreements, we thought could come at14

a later date before the interviews took place.  I15

believe they were supposed to take place at the end of16

the field work.17

And so that's, you know, one of the big18

reasons why.19

JUDGE FROEHLICH:  Was it a confidentiality20

agreement or some type of a document that you wanted21

the people who worked on the project on data22

collection to sign?  Is that what was -- what was the23

device to protect the confidential information?24

MR. WHITE:  I believe some of the issues25
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were that because Powertech was paying the $10,0001

honorarium, that they would privilege that2

information, and that some of that information would3

be then stored at their office.4

JUDGE FROEHLICH:  And the information5

would be the sites of features that were located, is6

that what troubled the tribes?  I mean, you'd want7

them to know where those features were located so that8

they could be avoided or mitigation could take place.9

MR. WHITE:  Right.  It's the information10

of the interviews is what we wanted to have protected. 11

A lot of information, you know, is privileged on a12

spiritual level.  And that's one of the reasons, going13

back to LeBeau, that we raised a lot of issues for us. 14

And so that was our biggest concern, was the15

information that was contained within those oral16

interviews.17

JUDGE FROEHLICH:  Has the tribe been18

involved with oral interviews in other projects?19

MR. WHITE:  I can't say.20

JUDGE FROEHLICH:  My thought was if there21

were such agreements in those other cases, couldn't22

they be modified or adjusted to reflect the23

circumstances in this case and the concerns that you24

have with Powertech?25
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MR. WHITE:  Right.  And so going back, I1

did produce our Research and Review Board policy to2

NRC.  Again, those are some internal controls within3

that board that I have no information about.  And so4

that would be some information that would need to be5

asked of them.6

JUDGE BOLLWERK:  I'm sorry, you said you7

made it available to the NRC?8

PARTICIPANT:  I think --9

PARTICIPANT:  Yes.10

JUDGE BOLLWERK:  For the regulations of11

the tribe dealing with the --12

MR. WHITE:  Yes, yes.13

JUDGE BOLLWERK:  I see you have them, is14

that correct?15

MS. DIAZ-TORO:  Yes.16

JUDGE BOLLWERK:  Okay.  Maybe to follow17

this, and I understood you gave them back some18

suggestions?19

MS. DIAZ-TORO:  Yes.20

JUDGE BOLLWERK:  And then there wasn't a21

response.22

MS. DIAZ-TORO:  Yes.23

JUDGE BOLLWERK:  Okay, I just wanted to24

make sure I was on the right train.  All right.25
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JUDGE FROEHLICH:  One last area.  Has the1

tribe been involved in any proceeding where the TCP2

survey or the cultural resources survey was on the3

scale of the alternative proposal that you provided4

the staff?5

MR. WHITE:  Not that I'm aware of6

personally.7

JUDGE FROEHLICH:  I'm all right.8

JUDGE BOLLWERK:  I don't have anything9

else, Judge Barnett.10

JUDGE FROEHLICH:  All right.  I think I11

have gone through all of the questions that have been12

nagging me through this proceeding these last two days13

and for the past five or six years.  14

JUDGE BOLLWERK:  Close the closed session15

and move into open session?16

JUDGE FROEHLICH:  All right.17

MR. PUGSLEY:  Your Honor, I know there was18

a question asked earlier and no one asked me the19

answer to it, about the entity that Powertech had20

brought in.  I don't think we ever --21

MS. DIAZ-TORO:  I can't still recall the22

--23

MR. PUGSLEY:  I believe it's SRI.24

MS. DIAZ-TORO:  That's right.25
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JUDGE BOLLWERK:  Oh, SRI.1

MR. PUGSLEY:  SRI Foundation, Lynn2

Sebastian was a member of that.  She was one of our3

expert witnesses  in the first hearing.  Just I wanted4

to make sure you had an answer.5

JUDGE BOLLWERK:  I appreciate it.  I'm6

sure that the tribe doesn't have any objection to that7

addition, we just want to make the record clear.8

MR. PARSONS:  That's fine, your Honor.9

MR. STILL:  If you read through the10

documents, yeah, that's.11

JUDGE BOLLWERK:  Thank you very much.12

MS. DIAZ-TORO:  Thank you.13

JUDGE BOLLWERK:  You're refreshing Ms.14

Diaz's recollection.15

MS. DIAZ-TORO:  It is, yes.16

MR. PUGSLEY:  I'm glad I could do it for17

somebody.18

JUDGE FROEHLICH:  I don't know if this19

round of questions from the Board has triggered20

questions or proposed questions from any of the21

counsel.  If it does or if it does, I'd like you to22

prepare any questions you would like the Board to ask23

of our witnesses based on anything that was discussed24

or testified to in the closed session.25

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS

1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C.  20005-3701 (202) 234-4433



49

And then if there are some, we'll do it in1

closed session.  If there aren't any questions from2

counsel that they'd like Board to ask, I think we will3

close the closed session, terminate the closed4

session, take a break.  And when you come back, we'll5

do closing statements if the counsel desires them. 6

And then set forth the procedures going forward for7

post-hearing.8

JUDGE BOLLWERK:  The only additional thing9

I would mention is that when you look at the10

transcript, I think 95% of what we talked about, maybe11

I'm being too optimistic, can probably be publically12

available information.  13

But we want your input on that.  That's14

obviously very important for us.  We don't want to15

cause any trouble for anybody in terms of these16

exhibits, so we'll look to see what you have to say17

about that.  But I'm hoping a lot of the transcript18

can be made public.19

JUDGE BOLLWERK:  Thank you.20

JUDGE FROEHLICH:  I don't know if the21

counsel want a few minutes to decide or to formulate22

questions, or whether you would know at this stage you23

have none.24

MR. PARSONS:  Your Honor --25
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MS. BAER:  I think it would be -- go1

ahead.2

MR. PARSONS:  I was just going to say the3

tribe has none.4

JUDGE FROEHLICH:  Thank you.5

MR. BALLANCO:  Consolidated Intervenors6

have none, your Honor.7

JUDGE FROEHLICH:  Thank you.8

MR. PUGSLEY:  No questions.9

MS. BAER:  May we have a few minutes to10

decide?11

JUDGE BOLLWERK:  Absolutely.12

MS. BAER:  Thank you.13

JUDGE FROEHLICH:  Why don't we go off the14

record?  Why don't you confer?15

JUDGE BOLLWERK:  Five-minute break?16

JUDGE FROEHLICH:  Five-minute break,17

confer with your counsel.18

JUDGE BOLLWERK:  Is five minutes enough19

time?20

MS. BAER:  I think so.21

(Whereupon, the above-entitled matter went 22

off the record at 3:23 p.m. and resumed23

at 3:33 p.m.)24

JUDGE FROEHLICH:  The staff?25
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JUDGE FROEHLICH:  The staff and counsel1

for all parties report they have no question, and2

therefore we will now reopen the proceeding after --3

JUDGE BOLLWERK:  A break.4

JUDGE FROEHLICH:  A break of ten minutes,5

to the public.6

(Whereupon, the above-entitled matter went 7

off the record at 3:33 p.m.)8
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