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NRC STAFF’S ANSWER TO NEXTERA’S MOTION IN LIMINE 
 

In accordance with 10 C.F.R. § 2.323(c), the U.S. Nuclear Regulatory Commission Staff 

files this answer to NextEra Energy Seabrook, LLC’s motion in limine (Motion) that requests that 

the Board strike or exclude from the record certain portions of the testimony and exhibits 

proffered by the C-10 Research and Education Foundation (C-10).1  For the reasons discussed 

below, the Staff supports the Motion.2 

NRC hearings are limited to the scope of admitted contentions.  The Commission has 

specifically cautioned against allowing “distinctly new complaints to be added at will as litigation 

progresses, stretching the scope of admitted contentions beyond their reasonably inferred 

bounds.”3  The scope of an admitted contention is defined by its terms and by the bases 

addressed by a licensing board in making its admissibility decision.4  Moreover, the 

                                                      
1 NextEra’s Motion in Limine to Strike or Exclude Portions of C-10’s Testimony and Exhibits (Sep. 9, 
2019) (ML19252B232) (Motion). 

2 The Staff has limited the length of its answer because it is in general agreement with NextEra.  This 
answer focuses only on areas where the Staff believes that additional discussion will assist the Board in 
reaching a decision on the Motion. 

3 Entergy Nuclear Generation Co. & Entergy Nuclear Operations, Inc. (Pilgrim Nuclear Power Station), 
CLI-10-11, 71 NRC 287, 309 (2010). 

4 NextEra Energy Seabrook, LLC (Seabrook Station, Unit 1), CLI-12-5, 75 NRC 301, 309-10, 310 n.50 
(2012) (“[A]n admitted contention is defined by its bases” and the Commission “assume[s] that any basis 
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Commission’s regulations provide that “[o]nly relevant, material, and reliable evidence which is 

not unduly repetitious will be admitted” and that “[i]mmaterial or irrelevant parts of an admissible 

document will be segregated and excluded so far as is practicable.”5  Therefore, it is well 

established that if a party proffers testimony or evidence outside the scope of admitted 

contentions, it will be excluded.6    

The contention admitted in this proceeding, as reformulated by the Board, is: 

The large-scale test program [(LSTP)], undertaken for NextEra at 
the [Ferguson Structural Engineering Laboratory], has yielded 
data that are not “representative” of the progression of [alkali-silica 
reaction (ASR)] at Seabrook.  As a result, the proposed 
monitoring, acceptance criteria, and inspection intervals are not 
adequate.7 
 

In its Motion, NextEra identifies arguments advanced in C-10’s testimony and exhibits and 

demonstrates that they are outside the scope of the admitted contention.8  Because out-of-

scope evidence should be excluded from NRC proceedings, the Staff supports the Motion.   

                                                      

not addressed by the Board was not relied upon in making its admissibility decision.”); Pilgrim, CLI-10-11, 
71 NRC at 309 (“The reach of a contention necessarily hinges upon its terms coupled with its stated 
bases.”) (internal quotation marks omitted)); Southern Nuclear Operating Co. (Early Site Permit for Vogtle 
ESP Site), CLI-10-5, 71 NRC 90, 100-01 (2010) (“The scope of a contention is limited to issues of law 
and fact pled with particularity in the intervention petition, including its stated bases, unless the contention 
is satisfactorily amended in accordance with our rules.”). 

5 10 C.F.R. § 2.337(a).  While the “strict rules of evidence do not apply to written submissions,” the Board 
may, on motion or on its own initiative, “strike any portion of a written presentation or a response to a 
written question that is irrelevant, immaterial, unreliable, duplicative or cumulative” and may “[r]estrict 
irrelevant, immaterial, unreliable, duplicative or cumulative evidence and/or arguments….”  10 C.F.R. 
§ 2.319(d)–(e). 

6 See, e.g., Vogtle ESP Site, CLI-10-5, 71 NRC at 100 (agreeing with the Staff that the licensing board 
had properly excluded the intervenors’ testimony and exhibits that were outside the scope of the admitted 
contention). 

7 NextEra Energy Seabrook, LLC (Seabrook Station, Unit 1), LBP-17-7, 86 NRC 59, 127 (2017) (LBP-17-
7). 

8 Motion at 9-27. 
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As the Staff explains in its testimony, the license amendment request (LAR) at issue in 

this proceeding is made up of two portions—the ASR expansion monitoring program and the 

structure deformation monitoring program—and only the former portion is related to the 

admitted contention.9  The bases addressed by the Board in developing the admitted contention 

demonstrate that its use of the terms “monitoring, acceptance criteria, and inspection intervals” 

is specific to the ASR expansion monitoring portion of the LAR.  For instance, in LBP-17-7, the 

Board discusses whether the LSTP supports combined cracking index, snap-ring borehole 

extensometers, and empirical calculations as valid means of determining ASR expansion at 

Seabrook (i.e., “monitoring”),10 whether the LSTP supports that the ASR expansion limits in LAR 

Table 4 are applicable to Seabrook (i.e., “acceptance criteria”),11 and whether the ASR 

expansion monitoring intervals in LAR Table 5 are valid at Seabrook (i.e., “inspection 

intervals”)12—all of which are discussed in the ASR expansion monitoring portion of the LAR.13   

The structure deformation monitoring portion of the LAR discusses different monitoring 

(i.e., finite element modeling of susceptible structures), different acceptance criteria (i.e., 

threshold monitoring limits that are specific to each structure), and different inspection intervals 

(i.e., as provided in LAR Table 6).14  The Board does not discuss these issues and, instead, 

                                                      
9 Exhibit NRC001 at 11-12, 17-23.  See also Exhibit INT010/Exhibit NRC089, License Amendment 
Request 16-03, Revise Current Licensing Basis to Adopt a Methodology for the Analysis of Seismic 
Category I Structures with Concrete Affected by Alkali-Silica Reaction (Aug. 1, 2016) (ML16216A240 
(nonproprietary) and ML16216A244 (proprietary), respectively) (Original LAR) (discussing each program 
in a separate section). 

10 LBP-17-7, 86 NRC at 98-102.  See also id. at 93 (“C-10 contests the sufficiency of the methods 
proposed in the LAR for monitoring the anticipated progression of ASR at Seabrook.”). 

11 Id. at 106.  See also id. at 114 n.353 (“We understand that the phrase ‘acceptance criteria,’ as used by 
the Staff, refers to the expansion limits in LAR Table 4.”). 

12 Id. at 124. 

13 See Original LAR at 30-32 of 73 (unnumbered).  

14 Id. at 23-27, 32-33 of 73 (unnumbered). 
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indicates that they are outside the scope of the contention by noting that C-10 challenges the 

monitoring intervals in LAR Table 5 and not the monitoring intervals in LAR Table 6.15  

Therefore, it is “seemingly … clear from the Board’s action on the contention”16 that it had 

intended to limit the reformulated contention to only the ASR expansion monitoring portion of 

the LAR. 

Moreover, the admitted contention focuses on the LSTP, which is distinct from the 

structure deformation monitoring program.  The structure deformation monitoring program at 

Seabrook addresses the additional ASR-induced structural demand due to cumulative effects of 

ASR expansion and cracking in combination with other design-based loads.17  The structure 

deformation monitoring program does not rely on LSTP data as direct numerical input for the 

structural analysis to determine the structural demand under design basis loads, including 

ASR.18  The LSTP provides the technical basis and expansion limits for using the ACI- 318-71 

and ASME code-based approach19 and the structural capacity acceptance criteria against which 

the structural demands are compared for applicable limit states; however, the LSTP does not 

influence the structural demands calculated by the structure deformation monitoring program.20  

The entire process used by the licensee in the structure deformation monitoring program up to 

                                                      
15 LBP-17-7, 86 NRC at 124. 

16 Private Fuel Storage, LLC (Independent Spent Fuel Storage Installation), LBP-98-10, 47 NRC 288, 
296-97 (1998). 

17 Exhibit NRC001 at 20. 

18 Id. at 21. 

19 American Concrete Institute (ACI) Standard 318-71, Building Code Requirements for Reinforced 
Concrete (NRC049); Section Ill, Division 2, of the 1975 Edition of the American Society of Mechanical 
Engineers Boiler and Pressure Vessel Code (ASME Code) (NRC050). 

20 Exhibit NRC001 at 21-23. 
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this point, including finite element analyses, are separate from the LSTP.21  Because C-10’s 

admitted contention relates to the representativeness of the LSTP, the process used in the 

structure deformation monitoring program, such as the performance of finite elements analyses, 

is outside the scope of this proceeding.  For these reasons, the Staff agrees with NextEra that 

C-10’s arguments challenging structural evaluations, the structural evaluation methodology, 

finite element models, and deformation monitoring should be stricken or excluded from the 

record.  

Additionally, the Staff agrees with NextEra that certain portions of C-10’s rebuttal 

testimony address matters that C-10 could have raised earlier.22  Therefore, they should also be 

stricken or excluded from the record.23 

For the foregoing reasons, the Staff supports NextEra’s Motion. 

Respectfully submitted, 

/Signed (electronically) by/ 
 
Anita Ghosh Naber 
Counsel for the NRC Staff 
U.S. Nuclear Regulatory Commission 
Mail Stop O14-A44 
Washington, DC 20555 
Telephone: (301) 415-0764 
E-mail: anita.ghoshnaber@nrc.gov 

 
 

                                                      
21 Id. 

22 Motion at 29-31. 

23  See, e.g., Progress Energy Florida, Inc. (Combined License Application for Levy County Nuclear 
Power Plant, Units 1 and 2), LBP-09-22, 70 NRC 640, 655 (2009) (“Being in the nature of rebuttal, the 
response, rebuttal testimony and rebuttal exhibits are not to advance any new affirmative claims or 
arguments that should have been, but were not, included in the party’s previously filed initial written 
statement.”); Rockwell International Corp. Rocketdyne Division (Special Material License Number SNM-
21), LBP-89-27, 30 NRC 265, 269 (1989) (permitting rebuttal testimony “only with respect to new or 
surprise material” included in the opposing party’s submittals). 
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