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Re: Houston Lighting & Power Co., et al.
. South Texas Units 1 and 2, NRC Docket
Nos. 50-498A and 50-439A

Texas Utilities Generating Co.,
Comanche Peak Steam Electric Station,
Units 1 & 2, NRC Docket Nos. 50-445A
and 50-446A

Gentlemen:

During the month of January, 1979, the NRC Staff served its first set of
fnterrogatories and requests for production of documents upon Houston
Lighting & Power Co. as well as the operating company subsidiaries of
Texas Utilities Co. Staff expects to schedule depositions following
analysis of applicants' documents and answers to these interrogatories,
although some depositicns may be noticed prior to any receipt of the
requested informatien.

On October 6, 1978 the Staff advised the Board that an antitrust trial
had commenced before the United States District Court for the Northern
District of Texas, Dallas Division on October 3, 1978. That proceeding
was also discussed briefly during the prehearing conferences held on
December 5, 1978, The Staff is now in receipt of a Memorandum Opinion
in that proceeding dated January 30, 1979. Final judgment will not be
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entered for approximately thirty days thereafter.

oo

ed to this report for the information and use of this Board.

has also provided a copy of the opinion to all other parties.

Attachment

Resnectfully submitted,

Vo Bos, .

Roy P, Lessy, Jr.
Counsel for NRC Staff
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Michael B, Blume
Counsel for NRC Staff

That opinion is attach-
The Staff
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IN THE UNITED STATES DISTRICT COURT JAMS3O 1975
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FOR THE NORTHERN DISTRICT COF -...‘.;_355;:'., E"af;‘:?jy' ‘43‘\.‘:;2;._:
DALLAS DIVISION [ Vi

WEST TEXAS UTILITIES COMPANY
AND CENTRAL POWER AND LIGHT
COMPANY

TEXAS ELECTRIC SERVICE
COMPANY AND HOUSTON LIGHTING
AND POWER COMPALY

———
)
|

)
)
3
vs. g NO. CA3-76-0623-F
)
)
)

CRDER

I have today entered an order in the form of a zmemcrandum
opinion which disposes of cthe issues in this case. I will
defer entry of final judgzen: for approxizately thirty days.
During that cime I will encertain moticns o correcs or supple-
ment the opinion and findings, as I realize that I have wriszten
extensively on this case and che attorneys zay wish to comment
before entry of judgment.

It is so ORDERED.
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Lo rigiee IN THE UNITED SYATES DISTRICT COURT FILE D
- ANS O
FOR THE NORTHERN DISTRICT OF TEXAS JAN 3 1973
/
DALLAS “IVISIO! _ JoserH foziroy, a [ ns
BY. Q-(—(/_
WEST TEXAS UTILITIES COMPANY ) Cesuty
AND CENTRAL POWER AND LIGHT )
COMPANY ;
vs. ) NO. CA3-76-0633-F
)
TEXAS ELECTRIC SERVICE )
COMPANY AND HOUSTON LIGHTING )
& POWER COMPANY )

MEMORANDUM OPINION

This case involves the interconnected gToup of electric
utilities companies serving the vas: majoricy of the electric
consumers in the State of Texas. Plaintiffs, two intrascate
Texas electric utility companier which are part of a holdiag
company that also owns other interstace electris ucilicy
companies, have sued under § 1 of the Sherman Antisruse Acz,
15 U.5.C. § 1, two other Texas intrastite electric utilicies
with whom plainciffs are intercomnmecced claizming that the
defendants conspired to restricet their transaission of
electric pover to intrastate commerce. Ttis conspizacy
allegedly prevented pliintiffs from exchanging power with
their interscate holding company counterparts through the
use of defendants’' transmission lines, at an estizared loss
to the holding company of 2.2 billion dollars over the nexs
fwenty years. Plaintiffs seek an injunczion permanencly
Testraining this a.leged conspiracy, Testraining any enforcezent
of any written or oral contractual provision prohibiting che
flow of electic enmergy in interscace connerce, iand restraining
defendants from disconnecting their svstems from the plaincifsys’
systems,

Defendants have asserted a number of cefenses, including:
(1) the intrastace method of oreration is specifically
; (2)

defendancs had no anticompeticive incent; (3) any actions by

permitted by Federal Power Act 16 U.5.C. § 824(%)
defendants had no anticompecizive effec: upon cthe plainciffs

(4) defendants' were reasonsable (5) defendancs acced independently

and not in comspiracy. Defendants also question plainciffs’
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motive for filing this suit in a effors to undermine the
credibility of the testimony presented by the plainciifs.
Defendants introduced evidence suggesting that plainziffs
filed this suit to ensure the interstate exchange of power
between the members of plaintiffs’' holding company. This
exchanga of power is required by federal law which permits
utilicy holding company only L{f they are integrated systexzs.
The SEC, charged with enforcing this provis’on, had permitced
the holding cempany to cperate without contisuous interstate
flow of power until 1374, when various municipal power
companies filed a sui: with the SEC challenging the holding
company starus of plainciffs’ holding company. Defendants
note that this proceeding is only ome of a number of proceedings
institucted by the plaintiffs or which involve similar issues.
These procuedings include:

FPC Docket #E-3558--CSW's request to FPC o order
Daintenance of interstace operaticas with ERCOT;

PUC Docket #l4--Request by Defendants and cthers =2

PUC to have PUC order reescablishment of pre-May &4, 1375
mode of operatien;

U.S. District Cours, Westerm District Texas, Austin
Division--Suite filed by CPL/WTU cbjecting zo 2UC
interiz order under Docket #14 reestablishing iacer-
connectiony in Taxas as they were before May 4, 1376;

SEC Docket #3-4351--Oklahoma cities filed motion wizh
SEC requesting SIC review CSW holding company scactus;

MRC Docket Nos. 50-498-A and 50-49%-A--CPL raguest o

HRC to conduct antitrust hearing as part of conscructicn

permit proceedings before NAC involving South Taxas

Nuclear Projecs;

FPC (FERC) Docke: Nos. E-93593 and E-3578--CS%W's reques:c

for joint hearings with PUC, and proceeding o determine

if TPL engages in interscate commerce.

The Court held a seven week non-jury trial commencing
“ctober 7, 1978. The Court renders the follcowing :t:ﬁrnndu:
decision, supplemented with additional findings contained in
an appendix.

THE PARTIES

All of the parzies to this proceeding are eleccric
utilizies engaged in the generation, transmission, discribucion
and sale of eleczric energy. lome of the parzies’ facilities

used i{n the generation, transmission, distribution or sale




of electic emergy are located outside the State of Texas.
PLAINTIFTS

West Texas Utilities Company (WTU) and Central Power &
Light (CPL) are wholly owned subsidiaries of Central and
South West Corportion (CSW), a registered public utilicy
holding company under the provisions of :the Public Utilicy
Holding Compiny Act of 1935, 15 U.S5.C. §79 et seq. CSW
also owns all of the capital stock of Public Scrvic..Cawpany
of Oklahoma (PSO) and Southwestern Elec:tric Power Co. (SWEPCO),
electric utilities operating in the States of Oklahoma,
Arkansas, Louisiana and portions of East Texas.

WIU provides electric service to customers of central
West Texas, an area including 167 communities, farms, ranches,
and 18 electric cocpevatives located in 53 counties. The
cizies of Abileme and San Angelo are the largest zetropolitan
centers served by WIU, and the company serves a total population
of approxizately 520,000. In 1977 WIU owned and cperated 10
electric generating plants having a total net generating
capabilicy of 1,04 megawats. That year the WIU systexm
experienced a peak locad of 758 cegawat:s for a reserve of
269 megawatts (see appendix C for a map of the WIU service
area).

CPL providas electric service to customers in the RUio
Grinde Valley and the Gulf Coast regions of Texas, in an
area that includes 212 communicies and adjacernt and =ural
areas, seven rural electric cooperatives and two mumicipal
elecsric systems, in 45 counties. The cities of Corpus
Chrisci, Laredo and Victoria are the largest zetropeliczan
wanters served by CPL and the company serves a total populatiecn
of 1,200,000. 1Ia 1577 CPL cwned and operatad nine ..ectric
generating plants having a total net genera*’ apabilicy
of 3,044 megawatts. That year the CPL sy... experienced 2
peak load of 2,323 megeswacts for a reseive of 711 megawatcts
(see append ¢ B for map of the CPL service area,.

WIU has historically operated its system as two divisicns,
with the "Northern Division" being incerconnecced with PSO

operating in the State of Oklahcma and the "Souzhern Division”



interconnected with TISCO and other zezbers of the Texas
Interconnected Systems (TIS) and the Electric Reliability
Council of Texas.(ERCOT)

The TIS is a voluntary membership organization erngiscing
of the major bulk electric power suppliers in Texas, including
DPL, TESCO, TPL, HLP, TU, CPL, Austin, CPS3, LCRA TMPA and WIU.
The prizary purpose of TIS is to insure zaxizuz reliable
electTic service through coordinatiocn of planning of operationms.

ERCOT was created in July, 1970 and is one of nine
regicnal electric reliability councils forming the Naticnal
Electric Fellabilicy Council ("NERC"). (See Appendix D)

The northern division of WIU, through its incerconnection
with PSO, operated in electric synchronisz with PSO and
other zembers of the southwist power pool (SWPP). The =wo
divisions were designed so as to permit occasional intezchange
of power, im part to permit CSW to satisfy the provisicns of ————
the 1935 Holding Company Act.

DEFENDANTS

Texas Electric Service Co. (TESCO) is a wholly cwned
subsidiary of Texas Utilicies ("TU"), a holding company
which also owns all of the capital stock of Texas Power &

Light ("TPL") and 99.6% of the capital stock of Dallas Powar
& Light ("DPL"). TESCO provides electric service in Nevsh
Central and West Texas, including the Cities of Tors Wersh,
Wichica Falls, Midland, Odessa, Arling.on, Graid Prairie and
68 other incorporated municipalities, wich a total populacicn
of approximately 4,000,000,

TPL, not a party to this suic, provides electric sezvice
in portions of 51 counties in North Cencral and East Texas,
including the Cities of Irving, Wace, Tyler, Mesquite,

Richardson, Kileen, Temple, Sherman, Dennison, Paris, Lufkin,
Brownwood and 249 other incorporated municipalities. DPL
provides eleccric service primarily Ln'Dallts County.

TESCO, TPL and DPL are separate corporate entities wich
their own officers and boards of dicectors. (See appendix 3

for a map of the TESCO, TPL and DPL service terrirorics, and
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Appendix C for a more accurate depiction.)

Houston Lighting and Power (HL?) is a wholly owmed
subsidiary of Housten Industries, Inc. and gcerves an area of
approximately 5,000 square miles in the Texas Gulf Coast
region in which Lt is lccated Houston, Galveston and 152
smaller cities and towns. In 13977, the peak load [ur the
HLP system was 8,645 megawatts, with a total net generating
capacity of 10,170 segawacts for a reserve of 1,525 Zegawatis.
(See Appendix 3 for a map of the HLP service territory).

ELECTRICITY

Elecericicy ls consumed the instant it is produced, aand
electric generators are designed to respond instantaneously
to changes on demand. For example, each tize an eleccric
applicance is turned on, demand for electricity increases;
and, conversely, every time an electric appliance is turned
off, demand decreases. Each minute increase or decrease in
demand requires tha generators produciang the electricity oo
produce more or less electricity as required.

Once electricity (s produced, the producsr lcses all
effective control over iz, since c;ncc:ici:y :oves by the
forces of physics over wires connected from the generator to
its point of consumption following the path of least resis-
tance and iz total disregard for who owns the psch or who
producad the electricicy. ZElectricity is unigue as a commodizy
because it cannot be seen, branded, traced, accumulatad,
stored or confined and is consumed the instant it is produced.
Electric utility companies are also unique in that they must
be ready to meet demands for services continuously, although
electricity cannot be stored or inventoried. To provide
this service, electric utilicies must mainzain reserv
generating capacicy in the form of both installed capacicy
and spinning reserve.

While this reserve can be maintained by each individual
company, the electric utilicies in the Unized Staces have

developed interzomnections between each other in order to



assure greater reliabilicy in the cise of sudden erergencies,

to permit the reduction of the total amount of installed
reserves among the interconnected cozmpanies, and to permit
the exchange of electric power between inte:r.onnected or
adjacent utilicies. Electric interconnecticns becween non-
affiliacted companies i3 an accepted industry wide practice,
but requires careful study and evaluation before they are
installed. Incterconnections betwser non-affiliaced electcric
utilities give added assurance to both systems that an
adequate, efficient, and reliable source of electric power
will exist, particularly in tizes of electrical ezergency.

When two or more electric generators are electrically
connected with each other, the laws of science require each
generator to spin at exactly the same speed or freguency.
Generators so connected are said to be coperating in synchronisa
or in parallel with each other. This is true whoever owns
the generators and whether the genmerators are located adiacent
to each other or are physically separated by several hundred
miles. An important characteristic of electricisy is =an
cannot force electriccy to follow any specific path without
disconnecting all undesired paths from the generator; thus,
vhen interconnections are closed, electrical disturbances in
one generator or transmission line ipstantaneously izpact
upen all interconnected generators. Alsc, the only effective
assurance that power will not flow across Texas state
lines, if Texas companies wish to preserve their intrascate
status, is to either have no intercomnections with any
utilicies that operate in interstate electrical cransmissicns
(which would include severing ties with Texas electric
utilicies that transzit or receive power across state lines)
or make sura that any points of interconnection between
intrastate Texas electric utilicies and interstate electric
utilicies remain open, preventing power flow between the =wo
systems.

Various types of electric energy exchanges may be

agreed by intercormectad utilities. These exchanges include:




(1) "Economy" energy: Electric energy which one usilicy

sells to another utitity at a cost less than the receiving
utility can generate its own elaectricicy;

(2) "Emergency Enerzy": Electric energy which cne
utility receives from ancther when the receiving utilicy is
unable to provide its own system needs due to an unforeseeable
failure oficquiyn.nt. or "outage" on its system; and,

(3) Wheeled Enerzy": Electric energy which one
utilicy transmits to ancther utilicy (or to itself) over the
transmission lines of a third, intermediate utilicy which |
charges a fee for such services,

ONNECTICONS BETWEEN THE PARTIES

Interconnections between electric utilities in Texas
began as early as 192] with interconnections between TESCO
and WIU. These two companias, along with TPL and DPL, lacer
formed the North Texas Interconnected Systez (NTIS3).

An emergency interconnectcion between HL? and Gulf
States Utilicies (GSU) was first made in 1928 (the Huffzan
tie), but this intercomnecticn did not operate closed as a
matter of normal operation until World War II, at which tize
HL? began operating continuously interconneczed with CPL,
LCRA, City of Austin, and the CPSB to help eleviatas capacicy
shortages brought on by the war. This action lead to the
formation ¢f the So- .1 Texas Interconnected System (STIS).
While defendants were indirectly interconnected with each
other in the 1940's, there was little, if any, coordinaticn
betueen the sysctems and STIS and NTIS uncil cthe 1960's. On
or about August 26, 1935, solely because of the passage of
the Federal Power Act, and solely to a~vid becoming subjec:
to FPC jurisdiction, WIU opened its interconnections wizh
PSC. 3oth TESCO and WTU then believed that cperaticn in
incerstate cozmerce in a zénner which would subject them :o
the consequences of FPC jurisdiccion was not in the dest
interest of their customers. There iz no evidence in the
record to suggest that TESCO and HLP reached any agreezent

Or were even interconnected in 1935, or that DPL, TPL and



TESCO reached any agreement when TESCO =macde its determination
to avoid interstate commerce. TZSCO's dete.mination in 1915 .
was its unilaceral effor: to serve its cus:cmers in the zost
advantageous zanner.

Interconnections were reestablished between TESCO.nnd
WIU pursuant to a written agreement which, as azended frez
time to time, was continued in effect un:il cancelled on May

1, 1976. This agreement required both WIU and TESCO t¢

give prior notice in the event either wished =o commence
oparaticn in interstate commerce so as tc permit the other
to choose the cype of operation in which it desired to
engage; that is, in intrastate or interstate commerce.

In 1962, HLP and TPL built a direct tie to conrect
their systems as the next major step in the evoluticn towazd
inger-dependence and cocperation. Soon thereafrer NTIS and
FIIS were melded into the Texas interconnected syszems (TIS)
in 1967. At the tizme TIS was formed, all of its members s M——
operated and wished to continue cperating on amiantrastate
basis. (See Appendix %)

In 1970 ERCOT was formed, comsisting of the members of
TIS as well as various municipalities and rural eleccric
cooperatives; although the names "ERCOT" and "TIS" are
sometizmes used interchangeably, the two groups do have
functional differences. TIS consists of only the bulk power
systams whereas ZRCOT includes all of the members of TIS and
small municipal and RZA cooperatives. EIRCOT reports to
NERC, while TIS cocordinates bulk power systems. Mezbership
in ERCOT {5 available to any electric utility which ownms,
controls, or operates an electric power system in Texas, and
ERCOT promotes reliable cperations of power systems .a Texas
by providing a means to comsunicace and coordinate the
planning and operation of its members.

TIS is operationally coordinated with all of the generazors
in TIS operating in synchroniss with each other so that if
there is a loss of any individual generacor, all of the
other generators in TIS respond automatically to compensate

for the loss. Mistorically, all mcmbers of TIS and E2C0T



while maintaining interconnectisme among themselves, have
not, except in times of ecergency, caintained interconneccions
with electric utilities operating oucside of the State of
Texas.

The maintenance of interconnections among WIU, CPL,
TESCO and HLY and other systems in Texas was mutually beneficial
and perzitted the interconnected parties to reduce the to.a..
amount of installed reserves and to exchange electric power
in timss of sudden emergencies. These interczomnections also
assured a greater degree of electric reliability for all
participating companies. The interconnecting electric
systems comprising TIS and ERCOT are large enough to take
advantage of all economies of scale and at the saze tizme net
too large o be unmanageable. The larger an intarconnected
system becomes, the greater the cpportumity for cascading
blzckout and other cperating difficulriaes.

The interconnection agreements between WIU and TISCO
preserved the right of system self -determination; thas is,
the right to decide whether to operate in interstate cozmersze
subject to the consequences of FPC jurisdizszion or to cperate
in intrastate commerce :phjcc: only to state and local
regulatory authority. The intercomnection agreement betwsen
WIU and TESCO did not require either parsty to continue to
Operate in intrastate commerce, £o maintain intarcomnections
with each other c¢r any TIS or ERCOT zecber, and was cancellable
4t any tize by either party for any reason without penal:y.

It also did not restrict either UT? or TESCU from providing
electric service anywhere.

It has been the common understandizg amcng the mesbers of
TIS and ERCOT that each individual syste= mesber believed it
€0 be in the best interest of its custcmers to cperate
solely in Texas. It was also commonly understood ameng th
Zecbers of TIS and ERCOT cthat Lf a system chose to engage ia
interstace commerce, it would give prior motice o all other
Deabers in order to permit each other system the pight to

choose whether to operate solely in Texas or to operate in



interstate commerce as it determined was in the best interesc

of the customers. The coordination in TIS and ZRCOT has
resulted in perhar' the most reliable and lowest cost elactric
power in the na:icp. The president of plaintiff company

CPL, R. W. Hardy, believes ERCOT and TIS NV® been and are
wodels of efficiency and reliabilicy,

Since August &, 1935, when Title 2 of the Federal Power
Act became effective, any electric utility which owms or
operates facilities used for the transmissicn of electric
energy in interstate commerce has been subject to the regulatery
powers of the Federal Power Commission ("FPC"), now the
Federal Energy Regulatory Commission ("FERC") (as used
hereinafcer FPC shall inciude "FERC"), set forch ia Tizle 2 '
of the Federal Power Act, 16 U.S.5. §§ 824 to 828C. GCenezally
these regulatory powers include the power to order an electric
utilicy to interconnec: with another electric utility under
certain circumscances (15 U.5.C. §824A); the power to oversee
the disposition of certain utilicy assets (15 U.S.C. §8243);
the power to regulate the issuance of an electric usilicy
securitias (16 U.S.C. §8240); and the power to regulate
rates for the transmission and sale of electric energy at
vholesale in interscate comme:rum (15 U.S.C. § 8242.)

The record indicates that the defendants began consulzing
~with each other regarding their intrastate operacicns in the
1960's. These consultacions were necessitated by a variety
of factors. Fizst, HLP and TESCO's affiliate TPL built a
direct interconnection in 1962. Seccnd, the standards of
Jurisdiction under the Federal Power Act changed drascically
during the 1960's so that defendants became concermed with
Jurisdiccion even though they had no facilities crossing
state lines. Third, these concerns were confirmed when the
FPC advised the defendants in the 1960's that they were in
fact subject to the FPC jurisdiction under the Faderal Power

Act. The FPC's effort to assert jurisdiction was fsllowed



by its continuing effort through the early 1370's to promote
the interconnection of TIS with the South West Power Pool
(SWPP), which s the group of utilities operating to the
north and esast of TIS. .

The only means to ensure freedom from federal regulation

and the adverse electrical, econemic, cperational and adminis-

trative consequences flowing therefrom is not to cperate
interconnected with any facility used for the transmission
or sale of electricity in interstate cocmerce. As a resuls
of the events listad above, HL? and TESCO have, from tize to
tize, consulted with each other to determine whether there
vere points of interconnection which presented the potencial
for the interstate flow of electricity. Defendants were
particularly concerned for many years with the poincs of
interconnection berween WIU and its affiliate PSO because of

the very peculilar nature of the interconnecticn. My,

Hardy, the currenc chief executive officer of CPL and previously

the president of WIU, testifiad that these interconnections
vere designed to give CSW the ability to transfer power

between its subsidiaries in order co qualify under an exempticn

under the Public Utilicy Holding Company Act. Defandancs
had in fact expressed concern over these interconnections
through the years but were reassured by CSW that it desired
to operate its two Texas subsidiaries on an imcrascate basis
and that the cperaciocnal split of its subsidiaries presented

no threat to its holding company sctatus.

There were installed ovar the years at strategic locarticns

between the northern and southern divisiens of WIU various
devices to prevent interstate flow of electricicy under
circumstances which would render TEZSCO Jurisdicsicnal,

and to protect against synchronous operaticn of TESCO wizh
WIU's northarn division, PSO and other members of SWPP.
There was never any dispute between WIU and TESCO as to the
object of avoiding svmchronous operaticn. Some dispuces did
develop with respect =o the use of imcerlocks as opposed o
pover flow relays in order to make certain that the F?PC

could not order symchronous intercomnections of TESCO with
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SWPP, but these differences werc always resolved to the
sutual satisfaction of the parties.

In order to insure the validity of the securities
{ssued by TESCC and others, the interlock devices which were
owned by TESCO were inspected and tested periodically through
the years. These inspections and tests did not interfere
with the cperations cf WIU even though the testing of the
interlock device did result in an annual flicker of certain
loads on WIU's northern division. It weuld take the annual
testing of the interlocks for 240 years for any lcads on
WIU's northern division, however, to be interrupted for a
total of one minute.

It has been t 2 casmon understanding and agreezent
among all the elecsric utilicies and TIS that if ons of the
manbers of the TIS decided to commence interstate operations,
it would provide prior notice to the other zembers so that
each could independently cdacide whether to exercise its
unilateral right to disconnect and remain in an intrastacs
sods. This understanding was, for example, reflected in the
WIU-TESCO contract which was subject to izmediate cancellation
by telephonic notice. laintif?f gave no notice prior to
their commencement of incerstate cperatiom on May 4, 1976
because they feared defendants would exercise their right to
disconnect.

Each defendant has indicated that it will engage in an
interstate mode of operation when there is shown o be
advantage to the customers of the defendants that outweighs
the advantages of the present intrascate system of operaticn.
There is considerable ev. Jence of eack defendant's pasc and
present efforss to evaluate the benefizs and costs of an
interstace moda of operation. In fact, one of plaincifis’
own witnesses, Mr. Arey, was retained by TZSCC and i:s
affiliates in 1966 to sctudy intercomneccicn with SWFP, and
he concluded that TESCO and all the other =exzbers of TIS
would be bettar off by operating on an intrastate bdasis. In
contrast to plainciffs’' assertion that the defendants have

acted unreascnably in operating intrastate, Mr. Arey testified



that it would not hive been unreascnable for defendants to
continue intrastate operations based on the results of his
study.

The wisdom of TESCO's determinaticn to avoid synchronous
interstate operations is illustrated repeatedly by the
failure of all attempts by the Texas companies to operate in
synchronism wirh the vast electrical system outside Texas.
Synchronous operacion of the Texas utilities and interstacs
utilities during 1942 to 1945 resulzed in numersus systea
outages both in Texas and in other states. Scme of these
outages occurred bDecause of trouble as far away as Alabaza,
Tennessee and Mississippi. Synchronous operations of the
Texas utilicies in interstate commerce during 1942 to 1948
was unsatisfactory and was tolaraced only because of the
energencies of World War II.

In 1957, ELP? and GSU tested whether their systems could
operate in symchronisz. The resulting eleccrical discurbances
were so severe that the test had to be abandomed. In 1963,
the FPC encouraged HL?, TPL and GSU to rces: snychronous
operations through the GSU-HL? Huffman tie. The 1963 ces:
also proved totally unacceptable and was abandoned.

From August 28, 1976 to January 22, 1377, plainciffs
attempred to operarts in synchromisz with the SWPP. Such
operations resulted in sericus raliabilicy problems and ac
least nine system separations, two of which occurred because
of generation difficulcies in Mexizo. Moreover, CSW has
Publically acknowledged in a prospectus filed wich the SEC
that the TIS, including WTU and CsL, cannmot operate ia
synchronisa with PSO and SWEPCO and other members of SWPP
without critical operating problems.

TESCO and HL? have stated that while they believe thac
intrastate operation is in the’r best interes: and in che
best interest of their customers, Lf it appeared advantageous
t0 commence synchronous speration with SWPP, they would be
among the first to wadertake that mode of cperaticn. Uasil
such time as there is advantage to their customers from

interstace operation, dafendants prefer to avoild the cost of



regulaticn which would inevitably result from interstate
operation. This preference can hardly be regarded as unreasonable
since defendants obvicusly received no benefits from any

such regulation. Indeed, plaintiffs' economic exper: adzitted
that it was in defendants’ own best interest to avoid FERC
regulations,

vents Leading to Filing of Plainciffs' Complaint

Both plainciffs, WIU and CPL, told the Department of
Justice in 1973 that they did not want to incerconnect with
SWPP because the interconnection would degrade the reliabilicy
of T1S. Moreover, plaintiffs have admicted that intrastate
operation was in their best interest until 1974, Plainciffs’
change in attiiude in 1974 coincides with the date of the
£iling of the complaint againsc plaintiffs’ parent holding
company, C5W, in the Securizes and Exchange Commission
(SEC) .

Five months after WTU and CPL advised the Department of
Justice that they did not wish to interconnect with PSO and
other zembers of SWPP and after advising the Department of
Justice of their continued desize to limic their business to
the State of Texas and intrastate cozserce, a complaint was
filed with the SEC alleging that CSW was not a single integrated
electric utilicy system withian the meaning of che 1935 Ace.

In response to this petition, CSW hired Power Technologies,
Inc. (PTI) to perform a study concerning alternate modes of
integrating the holding company. In the summer of 1974, Mr.
S.D. Phillips, Jr., chairman of the board of CSW, invited TU
to participate in the study. Mr. Phillips ilaformed TU that
the study would include modes of operaticn which integrated
the CSW companies with synchronous operation with the SWPP.
At such meeting cthe chief executive officer of CSW told the
chief executive officer of TV that 4f he did nct cooperate
in proceeding wizh synchronous cperation becween ERCOT and
SWPP, CSW would force such mode of operation upen ERCOT
companies, including TESCO and HL?, against their will.

TU declined to participate in the study commissioned by

CSW because the CSWw study was lizited to examining how best




to integrate the CSW companies for the purpose of complying
with the 1935 act and would not include exazinaticn of
wvhether ERCOT should be connected with SWPP.

The preliminary results of the PTI study were presented
to the CSW board of directors at a moeting on October 15,
1975. At that meeting, C4S, on the advice of its counsel,
adopted a policy to integrate its affairs bv causing its
four subsidiaries to operate in synchronisz while at the
same time maintaining all interconnections with non-affi) aced
cozpanies, including TESCO and HL?. At the tize such decision
was made by CSW, no reliabilicy studies had been conduccted.
the economic study was not complete, and no effart was made
to evaluate the impact of synchronous cperaticn on other
companies in SWPP or TIS/ERCOT.

Following completion of the PTI reports, it was personzlly
delivered by CSW to TU. Again, CSW advised TU that TU would
either cooperate in the izplezentation of snychronous operaticn
with SWPP, or it would be forced upen TU agaimst its will.

At no tize did WIU or CPL or their parenc, CSW, approach
TESCO or HL? on the basis of conducting studies to determine
the best mode of operation for electric utilicy systems in
Texas or elsevhere; but on the contrary, conti~iously insiscaed
that synchromous operation would be instituted whether &
was in their best interest or not.

In late Decezber, 1975, CSW's chairman of the board
delivered a copy of the PTI reper: to the president of HL?,
inviting HLP's cooperation in the izplementaczicn by CSW of
& Mode 4 operation, but stated that CSW was commicted to an
{aterstate mcde of operation and CSW would force HLP's
cooperation L{f HLP's cooperation was not volmtarily fortheozing.

On December 31, 1875, CSW filed the P71 ceport with
the SEC and advised the SEC that it was committed to pro-
Ceeding with the integration of its four subsidiaries by
sewing together the electric systems comprising OT and
SWPP. CSW advised the SIC that Mode 4, the preferred mode
of operation, would permit the CSW companies to utilize the

transuission system of other member companies of IRCOT,
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which, in tumn, would integrate the four CSW companies in a
manner required by the 1935 act. C5W further advised the

SEC on December 31, 19753, that LI defendants did noct cooperate
in such an interconnecticn, other options for securing the
necessary cocperation would be considered. This representation
was consistent with the other threats made by CSW against

the defendants pricr to such stay. Prior to December 31,
1975, the plaintiffs never advocated nor did they desire to
operate in interstats comzerce im synchronism with SWPP.

Prior co the attack on CSW's holding company status, neither
WIU nor CPL attempted to or desired to undertake synchronous
operations with PSO or other members of the SWPP.

For 40 years prior to December 31, 1975, WIU, CPL and
CS5W believed that the nature cf their operations, including
the maintenance by WIU of its northern division electrically
isolazed from the southern division, was in their best
interest and ir the best interest of their custozers. On
January 30, 1976, the SEC ordered that am evidentiary hearing
be held to consider. among cther things, whether the electric
utilicy facilities of the subsidiaries of CSW were capable
of being econcmically operated as a single incegracted and
coordinated system within the mearing of the 1935 Acz. TU
and HLP intervened in the SEC proceeding anncunced by the
January 30, 1976 notice, and a pretrial hearing was scheduled
for May 12, 1976.

TESCO advised the SEC that the zcde of operation propesed
by CSW would radically alter the mode of cperation of TU and
the other members of TIS and would pose a threat to veliabilizy
of service and would impose unreascnable and uneconomic
burdens upon TU and TIS customers and invesvors. Such a
change in mode of operation would result in an unjuscifiasble
Tisk to such custcmers and investors. TESCO fursher advised
the SEC thac i: appearad that CSW's proposal was being made
Berely as a scheme by CSW to save its holding company.

CSW embarked on a secret and clandestine maneuver on
May 4, 1976 to save its holding company status by ucilizing
thi facilicies of the defendancs against their will., At a
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occto:'liittn; of CSW executives and attormeys in the lacter
parc of April, 1976, CiS's vice president and chief emgineer
mezoralized a legal plan to save CSW's holding company and
confirmed the lack of any other motivation for the action
subsequently taken on May &4, 1976,

In the darkness of night on May 4, 1976, WIU performed
a midnight wiring of electrical ci~ Lts charged wizh 63,000
volts of electricity between WIU and F30, a procedure which
placed WIU, and therefore all mezbers of TIS and ERCOT, in
interstate commerce., At trial WIU attexmpted to justify the
establishment of this new radial line as part of its plan to
implement Mode 4 operation. In fact, plaintiffs’' own witnesses
testified that the existence of this radial line was not in
any way contezplated nor a necessary part of any plan to
izmplezent Mode &4 and although some of plaintiffs’ witnesses
stated that the radial line was necessary in order to- insure
reliable eleccric service to the communities in Oklahoza, I
find that the evidence is to the contrary and that the
midnight wiring was dene without any legitimate business
purpose. By installing the radial line, often referred to
as the "midnight wiring", WIU maliciously and willfully
violated its long standing agreemeat with TESCO by failing
to notify TESCO of the commencement of interstate operation
and for the purpose of requiring TESCO and HL? to operate in
snychronism with SWIP. This i{s also evidenced by the fact
that this suit was filed on May 3, 1976, along with an
applicacion for a temporary restraining order, in am attempt
to force the defendants inzo interstate operatioms withouc
the defendants’ voluntary consent.

At the tize of the midnight wiring, defendants had
evaluazed the ?TI repor:z. Upen being notified of che midnighe
wiring, TESCO conclucded independently that it was done ia
furctherance of a plan to force the synchrunous interconnection
of ERCOT and SWPP against their will and in furcherance of
the threats earlier made. TESCO had concludad that the
implemencation of Mode & would downgrade its reliabilicy

and would cos: a significant asount of money with no corresponding
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benefits to it or its customers. Based upon TISCO's prior
evaluation of the mode of operation which was in irs best
interest and the best interestc of it customers, the threats
made, the purpose of the PTI study, and its knowledge with
respect tO the acverse effects of interconnected operaticn
gained over a long period of time, it had no reasonable
alternactive other than to disconnect from the plaintiff and
from other electric utilities if it were going to be in a
postion of exercising its own choice as to the best mode of
operation in the future. HLP had alsc reached the saze

conclusion, although independent of TESCO. Boch defendants

,bad to act quickly after the midaighe wizing of May &4, 1976

occurred if they were to preserve their intrastate mode of
operation. The longer the Jefendants rezain interconnecced
with WIU, with the plaintiffs, and other utilicies which
were connected in interstate comzerce, the more likely it
would be that the FPC would assert Jurisdiction over the
companies.

In severing connection with plaintiffs om Ma; &, 1976,
defendants actzed independantly and defensively in pursuing
the caly action that would allow them to preserve their
ability to decide for themselves the manner in which they
would conduct their operations. The purpose of the acsicns
of WIU and PSO on May 4, 1975 was to farce TESCO and HL?
into incerstate commerce and subject TESCO and HL? to federal
regulacion against their will. The motive behind the actizns
of WIU and PSO on May 4, 1976 was to preserve CSW's corporate
STructure and CSW's status as a regulated holding company
under the 1935 act. Any economic benefit Tealized by WIU as
& result of the establishment of the radial feed inco Oklaheza
°n May 4, 1976 was minimal at best, and was not & Justification
in itself for establishing the radial tie.

THE COURT'S DECISION

The Court has spent the las: eight weeks reviewing both
the record {n ehis case, which is over 3,500 pages of tescizeny
8nd about 1,000 exhibits, the court's noces and recolleczicns,

nd the law that applies to chis case, and I think T have a
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precty fair understanding of what this case is all about.
Plaintiffs have advanced a number of theories of Tecovery,
and there is a lot of evidence, so from thac standpoint it
is a complicated case, but I think many of the key questions
in this case are sizply questions of law.

This case, as it has been presented cver the past two
and cne-half years, really boils down to a single, prelizinary
question of larr, that is, whether or not it is a vioclation
of § 1 of the Sherman Act for an electric utilicy o exercise
the freedom of choice provided by Congress in § 201(b) of
the Federal Power Act (16 U.S.C. § 824(b)) and decide to
confine its facilities and operations sclely within a single
state. Plaintiffs have made much of the argument that this
is a group boycot:s, that they are not talking about Just one
electric utilicy deciding to operate intrastate commerce,
but a group of utilicies, and the defendants’' concerted
action means that interstace utilities cannot connect to
them, specifically that the Plainciffs cannot comnect to the
defendants and remain in interscace commerce.

In this context I do not parceive a diffavence between
one utilicy deciding to operate intrastace, or a group of
utilicies, independently or even in concert, decid'ng to
operate intrastate. Congress must have been aware of the
unique characteriscics of the elect e utilicy industry ac
the time £t adopted the Federal Power Act, and must have
been aware that che operation of a totally intrascace eleccric
utility system could have potential antitrus: considerations.
Congress gave the eleccric utilicies a choice: intrastace
Operation or interstate cperation. If taking advantage of
the intrastate option violates the Sherman Act, then the
Provision of the Federal Power Act becozes Seaningless.
Congress can rewrite the Federal Power Act and eliminate
that provision; I cannot. Therefore, I do not think chac
the actions of the defendants viclate the Sherman Acc, § 1.

I vant o emphasize one factor which I took into account
in evaluating cthe credibilicy of the witnesses, which I must

40 in thiy Gase as the trier of fact. I mentioned thar this
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case turns primarily on questions of law, but I cerainly

recognize that there are significant factual issues ia this
gn

case, particularly the testizony concesming the alleged
economic savings and increased reliability to CSW 4iZ lMode 4
is implemented. I think if is a fair statement of the law
that vhen a court considers an antitruat case, the focus of
the ccurt's inquirius should be upon the actions of the
defendants, not the plaincilfa, Stated another way, for
purposes of determining whether or not the defendants have
violated the Sherman Act, the motive of the plaintiffs in
bringing the suit i{s irzelevant to a determination of the
plaintiffs' claim.

There has been a lot of testimony in this case concerning
CSW and the plaintiffs’ bad motives in bringing this case,
and I think thar I should make clea: that I have not considered
that testimony in making =y determination on the werits. On
the other hand, I do think that that testizony can be relevant
to my evaluation of the credibility of the witnesses, particularly
when that testimony is essential o plainciffs' factual
support for the Sherman Act claims, such as the tescizony
regarding competiticn and the alleged savings to the plaintiffs
from Mode 4 operation. In the same regard, I think I must
carefully consider testimeony that was given in documents
that were prepared after the SIC challenged CSW's holding
company status and after the May 4, 1976 wiring into Oklahoma.
Certainly the plaintiffs’' alleged motive in bringing this
case merely to integrate CSW's holding company and avoid
divestiture is not conclusive in =y evaluation of the credibilicy
of certain witnesses, but I think that the defendants have
amply demonstrated in this record, as I have found earlier
in this opinion, that the plaintiffs had this motive available
to them, and used i:t, other than the moctives plaintifis have
advanced, for filing this lawsuit, and, more particularly,
for developing testizony that would support the alleged
Sherman Act viclations.

Group Bovestss

Concerted refusals to deal, or "griup boycotces™, are
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Originators Guild of America., Inc. vs, FTC, 312 U.S. 457

(1941). The principle of the group boycors cases is that
where businessmen concert their acticns to deprive others of
access to merchandise which the latter wish to sell to the
public, we need not ingquire into the econcmic motivaticn
underlying their conduct, because exclusion of traders from
the zark.i'by means of combination or conspiracy is so
inconsistent with the free market principles embodied in the
Sherman Act that we will not consider any alleged justification.
United States vs. General Motors. 384 U.S. 127, 146 (1946).
Group boycotts are not saved by allegaticns that they
are reascnable in specific circimstances nor by failure to
show that they "fixed" or regulated prices, parceled out or
limiced production, or brought about a do:c:io;a:iau in

qualicy”. Klor's v. Broadwav-Hale Stores, 339 U.S. 207, 212

(1959) guoting, Fashion Orizinatcrs, at 466-468. It is of
no consequence under the Sherman Act that each party actad
an its own lawful interest and it is unnecessary o find an
explicit agreement to find the Sherman Act comspiracy.

United Scaces v. General Mocors, 1384 U.S. 127 (1966).

It is the intent to elizinate competition that determines
the illegalicy of a joinc refusal to deal. The cours must
exanine the purpose and intent of the alleged comspiracors,
not to determine whether or not the defendants engaged ia a
refusal o deal to achieve purported bemeficial resulcs
brought about through the elimination of competition, bus
rather to discover whether or not the purpose and intent was
anticompetitive.

For example, in Riefer-Scewart Co. vs. Josesh E. Seagraz

& Sons, 340 U.S. 211 (1951) the courc scated, quotiag from

United States v. Socenv Vacum Co.:

"Under the Sherman Act a combination formed for
the purpose and with the effect of raising,
depressing, fixing, pegging, or stabilizing

the prices of a comsodity in interstate or

foreign commerce is

llegal per se.”

per se illegal under the Sherman Antitru.t Law. Fashion S———
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and Eastern Sctates Lumber Deslers Association v. United

States 234 U.S. 600, 606 (1914) the Court stated:
"...it appears that the defsndant associations
have for their object, among other things, the
adoption of ways and means to protect such trade
and to prevent the wholesale dealers from intruding
therein."”

Other group boycott cases alsc indicate that the Court
pust consider whether or not the alleged group boycott had
the requisite anticompetive purpose. Associated Press v.
Uniced States, 325 U.S. 1 (1945) (holding that a bylaw was
"plainly designed in the interest of preventing competiticn.™);
Radiant Burners Inc. vs. Peoples Gas, Light & Ccke Co., 364
U.S. 656 (1961); United States vs. General Motors Corp., 384
U.S. 127 (1966); Binderup vs. Pathe Exchange, 263 U.S. 291
(1923) ("the alleged purpose and direct effect of the combinacion
'und conspiracy were to put an end to these contracts . ., .
and restrict . . . the liberty of a trader to emgage in
business." at 312). The plaintiffs need not show specific
inzent on the part of the defendants to restrain trade; in
an antitrust case, it i{s unlikely that there will be an
express agreement in violation of the antitrust laws, and
therefore circumstantial evidence assuzes a beightened
izportance that may sustain a finding of a conspiracy.
Coughlin v. Capizol Cement Co., 571 F.2d4 290 (Sth Cir.

1978); Ia Re Yarn Processing Patent Validiew Lisigacion, S4l
F.2d 1127 (Sth Ciz. 19746).

The Fifch Circuic has recognized three types of group
boycotss that are per se violations of the anticrust laws;
(1) horizontal combinations among traders at cme level of
distribution, whose purpose is to exclude direct competitors

from the market. (for example, Eastern States Rerail Lusher):

(2) wvertical ccmbinations asong traders at diffsrent marketing

levels, designed to exclude from the market direct competitors

of some members of the cozbination (for example, RKlaors v.

!sggg!gz-aalc Stores. Inc.) and (3) ceombinations designed

to influence coercively the trade practices of Soyecocs
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victims rather than to eliminate then as coapetitors (for

example, Fashion Originators). E.A. MeOuade Tours, Inc.

vs. Consolidated Air Tour Manufacturing Co., 467 F.24 17

-

(Sch Cir 1972). "In all of these cases, the touchscone of

per se illegality has been the purpose and effect of the
arrangezent in questicn. Where exclusionary or coercive

conduct has been present, the arrangements have been viewed

as 'naked restraints of trade' and have fallen victim to che
per se rule. On the other hand, where these elements have

been missing, the per se rule has not been applied to collective
refusals to deal. McQuade at 186-7. Where exclusionary or
coercive conduct is not present, the court should apply che

rule of reason test to determine whether there is a violation

of the Sherman Act. Hatlev v. American Cuarter Horsa Asscciaticn,

532 F.2d 646 (5th Cir. 1977).

I must exercise extreme caution in applying a per se
label o conduct that allegedly violates the antictrust laws,
"To outlaw certain types of business conduct zerely by
attaching the 'group boycott' and 'per se’ labels obvicusly
invites the chance that certain types of reasonable
types of reasonable concerted activity will be prescribed"”.

Worthem Bank & Trust v. National Bank Americard, Inc., 485
F.24 119 (8th Cir. 1973). While it is true that the Supreze
Court has cutlawed gToup boycotts as per se illegal,"a
multitude of lower courts have continued to evaluate alleged
boycotts under a 'rule of rzason’ analysis rather than by

the per se doctrine exployed by the Supreme Court in the
aforementioned cases. As cne commentator has observed,

'the law in Washingten, however, is quite differenc from

the law in the rest of the country. ', Woolley ,Is A Beveos: A
Per Se Violation of the Antisruse Laws, 27 Rutgers Law

Review 773 (1974)", Cullum Zlectric & Mechanical Inc. vs.

Mechanical Consrsctors Association of Sourh Carolina, 436
e ————————————————————
F.Supp. 418 (D.C. §. C. 1976), and the Fifth Circui: closely

$crutinizes group boycot: allegaticns. See E.A. McQuade

Tours Ine. ;l. Consolidated Air Tour Mfz. Co., 467 F.24 178

(Sth Cir. 1972); Sulzever v. Goca Cola Co., 515 F.24 838

an
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(5th Cir. 1973); Hatlev v. American Ouarcer Horse Association

552 F.2d 646 (5ch Cir. 1977); Coughlin v. Capitol Cemenc -
Co., 571 F.2d 290 (Sth Cir, 1978)

; Pender v. Hupcins Fish

Co., Inc., 570 F.2d 1209 (Sth Cir. 1978).

As I read them, then, there are three types of group
boycott cases recognized by the Fifch Circuit, and a Tequirement
that the alleged boycott have an anticompetive purpose, with
exclusionary or coercive comduct; I don't think :hi; case
fits any of those descripticns.

First, there has been ample testimony in the record
(for instance, the testimony of Hardy and Price) that
there is no direct competition between CPL and either HL? or
TESCO, and no direct competition between TESCO and HLP with
WIU, except deminimus competition in certain areas duly
certified to TESCO and WTU. So this case dces noc f£it
within the firsc two McQuade categories of group boycotts
that involve direct competiticn.

Second, the key to the third categery of group boyecsct s
cases cited in McQuade was the "coercion practiced indizectly

on a rival zmethod of competition...” at 187. In Fashion

Originators, cited by McQuade as an example of this thixzd

category, a group of garment manufacturers refused to sell
original designs to stores that stocked copies of those
designs made by other manufacturers, and thus there was a
conspiracy to ekiminate the copiers frcm the marvkes. Here,
except in certain mulciply certified areas I menticned
earlier, there is no direct comperition between plaincifis
and defendants. Defendants can't conspire to deprive plaingifss
of a market they do not share and, under the Public Ueilicy
Commissicn of Texas' (PUC's) certificacion procedure, they
cannot share since utilicies ave certified for caly cerszain
areas. I will discuss this competitive aspect ¢f che case
in more detail later in this opinion.

Third, I sust examine the purpose of =h: a . eged boycocs.
HL? and TESCO's purpose in remaining in intrasta~e commerce
Va8 to avoid FPC jurisdiction. The second purpsse was o

Serve the bestc interests of their customers by providing




reliable, econcmical power, On this recozd after hearing
all the testimeny, I do not f£ind that the purpose was in any
way anticompetitive or coercive because plaintifis do not
seet their burden of showing any competitive or coercive
intent.

If I am to find a Sherman Act violation in this case, I
gust also find a contract, combination, agreement or conspiracy
in restraint of trade. As I understand the pleadings and
the evidence, the plaintiffs are claiming that over a period
of some 40 plus years, at least since the adoption of the
Federal Power Act in 1935, the defendants have been engaged
in a combination and conspiracy, the essence of which is
recorced ii certain contracts between the defendants, o
rescrict the £low of power in the defendant cozpanies to
{ntrastate commercs.

To anaylze this allegation properly, it is izportant o
understand that unilateral refusals to deal, without more
and "in the absence of any purpcse to cresate or maintain a
monopoly"”, are lawful uﬁdnr the Sherman Act. United States
v. Colgate, 250 U.S. 300 (1919); United States v. Park,
Davis & Co., 362 U.S. 29 (1360). A manufacturer has a vight

to select its customers and to refuse to sell its goods to

anyone for reasons sufficient to itself, and "({)nherent in
this right {s the oppertunicy to show unilateral as opposed
to conspiratorial conduct at trial.” Coughlia v. Capitol
Leuent Co., 571 F.2d 290 (Sth Ciz. 1378).

1 recognize, as did the Fifth Circuit in Toughlin, in

footnote 22, that the so-called Colgate Doctrine has been
carefully circumscribed by the Supreme Court. The doctTine
does not apply %o a case where there is an agresment berween
the seller and a purchaser to 2aintain resale prices, United

States v. Bausch & Lome Optical Co., 321 U.S. 707 (1944),

and Uniced Stazes v. Parke, Davis & Co., 362 U.S. 29 (1980),

and a producer secures acherence o prices bv means which '
80 beyond his mere declination to sell to & customer who

vill not observe thiuy announced policy. §:=_Parkc. Davi

And Beechius. “However, the post colgate decizions of the




Suprcae Court do not Iin any way limit a manufacturer's right
to attempt to disprove the existence of concerted astion." -
Coughlin at 301, footnote 22.

I do not think that the plaiaciffs have proved concerzed
action in this case. They have established that both HL?
and TESCO want to remain in intrastate cozmerce and that they both
wish to do so to avoid FPC regulations. Plaintiffs also
established that TESCO and HL? tock measures, such as flying
the Red River (as Mr. Robinson testified), or checking the
power flow relays and points of interconnection, to protect
against inadvertent interscate flows of electricizy. I
think the evidence, however, shows that each of the compan‘es,
including the plaintiff companies, who, interestingly encugh,
did not object to this intrastate arrangemen: and appareantly
wanted £o participate in that type of cperation uncil around
1974-75, decided that for cne reascn or another, the intrascace
method of operation which would aveid F2C Juzisdiction was the
method of operation that each wanted to pursue. Plainciss
companies apparently did this because they saw kigh izmediate
costs of intercomnecting interstate rather than rezaining
intrastate (see Px 19) although plaintiffs apparently zade
no leng range study, as they now have, to deterzine the long
Tange economic costs and savings cof interstate vs. intrastace
operations.

The evidence also shows that each of the companies,
including plaintififs and defendants, have always had che
opportunity for withdrawing from the intrastate =method of
operation in comnecting incterstate. None had elected to da
83 until May 4, 1976 (except in the war years, and other
tnusual situations), end there was azple evidence thac the
only objection defendanzs had to plaineciffs' withdrawal froz
intrastate operations and comnecziocn to interstate cperaticn
on May 4, was that the defendant: ere not permitted to make
their cum independent decision about whether or act to Join
the plaintiffs in that decision; the decision was fore:d
uUpon them. For a period of time on that day defendants were
{aveluntarily drawn inco iaterstate cperation because of the

sidnight wiring.

e —— ——— AN o BB T g T TS - f——




I chink one of the wmost damaging pieces of evidence to
plaintiffs' conspiracy theory is the fact that when, on May
4, the defendants were iavoluntarily placed in interstate
commerce, they each disconnected from all other utilities,
not just WIU and CPL, in orxder to isolate their systems
because they were not sure whether or not these other ucilities,
who had not participated in the midnight wiring, would
remain in interstatea commerce. If there was an agreezent,
combination or conspiracy by defendants among themselves to
remein in intrastate commerce, it certainly would not have
been necessary to disconnect from everyone and isolate their
systems., TESCO clearly did not know whether HL? would
remain in interstate commerce; and HLP did not know whether
TESCO would remain in interstate commerce either. Even
though up to May 4, 1976, each defendant thought the other
defendant was committed to intrastate operation, there was
clearly not a firm understanding or a joint conspiracy to
that effect or the disconnections would have been unnecessary,
as between the defendants.

A lot of contracts have been introduced in this case,
and the plaintiffs claiz that these contracts evidence the
agreement by the defendants to remain in intrascate commerce.
Some of the contracts have clear indicaticns of intention
that the parties will remain in intrastate comserce; ocher
have clauses which indicate that the contracts are cancellable
on certain notice if the parties wish to enter interscate
commerce. The plaintiffs were parties to scme of these
contracts and never complained about them, perceiving thexz
to be in their cwn best incerest for nearly forty years
before suddenly objecting to their character.

Justice Srandeis cnce observed that all contracts were
rezily restraints of trade and thus violated the Sherman
Act, if the Act were carried to illogical extremes. These
contracts do restrict the flow of electricity to incrastacte
commerce, but I do not find that they force the plainciffs
0 remain in intrascate commerce. Plaintiffs have the

che_ce of abiding by the contracts and remaining in intrastate
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commerce, or deciding to go into interstate commerce and
cancelling the contracts. I think it is significanc that
different contracts were negotiated between the different
parties with diffevent provisions relating to the intrastate
flow of electricity over the years.

Here I think is a situaticn that is covered by the
Supreme Court's ruling in Colgate: Nonme of the defendants
are doing anything more, and have done nothing more, than
decline to sell to any utility, not just plainciffs, who are
engagad in interstate electrical cperaticns, or to connect
with that type of utility. No one has forced the plaimtifis
to remain in intrastate commerce; ,they are free to leave
that mode of cperation whenever they chocse to do so. And
each of the defendants is free to do so, alsc. The contraces
do not limit that freedem; they merely make clear to the
parties to the contract that the exchange of electricity
provided for in the contract is premised on the intrastate
character of that electricity. The cont~act provisions only
preserve each party's tight to operate on an intrastate basis.
See 16 U.S.C. § 824(d). An effort to avoid F2C regulaction is
"mot unlawful, is indeed not immoral--not even if ir fails."

Hartford Eleccric Light Co. v. FPC, 131 F.2d 953, 560 (24 Ciz.

1942). See also Comnecticut Light & Power Co. v. FPC, 324

U.S. 513, 518-19 (1925), and on remand, Connmecticur Power &
Light Co., 6 F.P.C. 104, 110 (1947).
Competition

The Sherman Act requires that the Court find, when

evaluating this case under the rule of reasom, anticompetitive
effect, and when looking at this case as a group boycott or
.onc of the other per se theories, I must lock to see if

there was an anticompetitive purpose. In addition, the

Court must lock at the competitive izpact of the alleged
Sherman Act viclations to dectermine the scope of the requested
injunctive rellef., Zenith Radio Cors. v. Hazelsine Researzh,

395 U.s. 100 (1969).

To determine an agreement or ac:'s anticompeszitive

purpose or its impact on competitive conditions, the cours




must have a thourough understanding of the competition between

plainciffs and defendants, including the gecgraphic and

product market in which they ccompete. lNorthwest Power

Products, Inc. v. Ozark Indusctries, 576 F.2d 83 (Sch Cirs.

1978); Dougherty v. Continental 0il Co., 579 F.2d 954 (Sth
Cir. 1978). Alcthough decided in a slightly different context,

the cases decided under § 7 of the Clayton Act are helpful
in identifying the types of competitive interests which are
protected by the anticrust laws.

In United States v. General Dwnamics Corn., 415 U.S.

486 (1974) the Supreme Court affirmed the District Cours's
decision that the economic reality o the coal industry at
the critical time was such that United Electric Coal Co. was
not in a position to compete with anyone because its reserves
were limited and were also totally committed to long term

contracts with utilicties. 1In additicn, in United States v.

Marine Bancorporaticm, Inc., 418 U.S, 602 (1974) the Suprama
Court held that NBC (a Seattle bank) was not a competitor of

WIB (a Spokane bank) because NBC did not market goods and
services in the Spokane bank's area of cperation. The cour:
hela that the "relevant geographical markat" was the areas
in which the relevant product was, in fact, marketed by the
alleged competitor.

"The proper question to be asked . . .is not whecher
the parties . . . do business or evea where they compete,
but where, within the area of competizive overlap, the
effect of the merger on competition will be direct and immediace.
(citations omitted) This depends upon the 'geographic structuss
of the supplier-customer relaticns’'. . ." United States vs.

?hiladolghia National Bank, 374 U.S. 321 (1963). Where two

departzent scores sold entirely different types of merchandise

and only 2%-5% of the merchandise was sold by those stores,
the two stores were not compezitors, and o hold shac they
vere “competitors” would be to ignore the realities of the
Situscion. Evans vs. S.5. Kresge Co., 544 F. 24 1184 (19786).
The definition of marke: under § 1 of zhe Sherman Act

s different from the definitisn under § 2. Coliumbia Meral
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Erc. vs. Kalser Aluminua & Chemical Co., 579 F.2d 20 (3zd

Cir. 1978). "The § 2 market definition looks to be existence

of competitors as evidence of countervailing power which
would preclude monopolization. Secticn 1, in contrast, is
concerned with patterns of competition as a means of judging
whether a restraint of trade is unreasonable". Columbia,
gu2z3. ‘"Prohibition of conspiracies in restraint of trade,
except wh‘:c practices fall under a judicially crafted per
se ban, a finding of illegalicy presupposes the determination
in any given case that the 'effact upon competition in the

marketplace is substantially adverse.'" Columbia, supra at
26. The inquiry must focus on the percentage cZ business
controlled, the strength of the remaining competition, and
whether the actions spring from business requirements or
purpose to monopolize. Tizes-Picarmume Publishing Co. v.

United Sctates, 345 U.S. 594, 615 (1953); Columbia, susra.

In drawing the narrow circle around the relevant product
market, care must be taken to exclude any product to which,
within reasonable variation and price, only a limited

oumber of buyers will turn. Columbia, supra. Analysis of

the market may reveal well defined sub-markets for antiszust
purposes whose boundaries can be determined by examining
industry or public recsgnition, or the sub-market as a
separate econocmic entity, the products peculiar characteristics
or uses, unique production factilities, distinct custecmers,
distinct prices, sensitivicy of price changes, and specialized
vendors. 3Brown Shoe Co. v. United States, 370 U.S. 294, 325
(1962).

I can find no evidence of competition between plainciffs

and defendants for purposes of the Sherm=an Act. Firse,
there is no direct competitiocn Letween the plaintiffs and
defendants except in the lizmited dual certification areas or
fringe areas of WIU and TESCO,which is only determined ccmpetition.
The Texas Legislacure expressly ~ecognized the absence of
Beaningful competition among electric utilities by stating:

¥, . . the legislature finds that public ucilities

are by definicion monopolies in the areas they

serve; that therefore the nor=al forces of compe-

ticion which operate to regulate prices in a free
enterprise gociety do not operate; and theralore
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utilicy rates, operations, and services are
regulated by public agencies, +ith the cbjective
that such regulation shall cperate as a substitute

for such competition. . ." Tex. R.Civ.Statc. Ann,
Art. 1446(c).

Electric utilitiesr in Texas are required to serve all
customers in their certified service terrizory. They are
permitted to cperate only within and are prohibited from
serving beyond the gecgraphic limits of their service territory
as app:ovca by the PUC. They are also required to sell
electricity at rates established either by the PUC or by an
incorporated municipality, and are prohibited from offering
a special rate to custcmers.

Plaintiffs have admitted to the U.S. Department of
Justice, which was then conducting an antitrust review in
connection with licensing of the construction of nuclear powered
generation plancts, that there exists no competition between
plaintiffs and defendants and that the defencants' maiatenance
of their intrastate status did not injure plaintiffs' abilicy
to compete with others. Recail competition exists cnly
among utilities within duly certified areas, and HL? has no
duly certified areas with WIU or CPL. TESCO has no duly
certified areas with CPL and the areas which are duly cercified
between WTU and TESCO are so insignificant that the revenue
to TESCO in 13977 from customers located in those areas
constituted less then one-half of 1% of its total revenues.
Consequnetly, actual and potential direct cocxzperitiosn among
WIU and TESCO is de minimis. 1In addition, there exists no
consequential competition in the fringe areas between the
service areas of plaintiffs and defemants. These areas are
sparsely populated, with no consequential eccnoz=ic growth
and no economic incentive for WIU or TESCO t2 engage in
competition in these ateas. Plaintiffs rely prizarily on
exazples of indirect competiticn, therefore, to establish
that defendants and plaintiffs really compete.

As I understand the evidence, the areas of indirect
competition supposedly include: (1) cozperition between
the plainciffs and other eleccic urilities, not necessarily
the defendants, in areas that are multiply cerziffed by the

PUC fn certain f:inge sreas located between the two ucilities;
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(2) competition between plaintiffs and other utilities

including defendancs to attract new custozers (including

industrial, commercial and residential, though primarily
industrial) to locate in their service territory; (3) competition
to retain current customers by providing low cost reliable
electric service that outperforms alcernmative methods available
to the industrial, commercial, or residential user; and, (4)
eoupatiti&n for wholesale customers.

Some of plaintiffs' witnasses said that two utilicies
are in competition when one utility takes some acticn that
will affect, in scme way, the price charged by the othex
utilicy for its electric ;oer. Thus, the defendants alleged
refusal to operate electrically interstate has an effect on
plainciffs' prices, as evidenced allegedly from plaincifés’
econcmic testimony, and therefore plaintiffs are in competition
vith the defendants. The theory is that if defendants’
actions raise (or restrict a lowering) of plainciifs’' price
it charges its customers for electricity, then plainciffs
will be unable to compete effectively for new induscrial
customers, existing customers, or wholesale customers of
plaintiffs' power since those customers may be lost to
cheaper forms of electricity or other forms of power.
Competition, to the plaintiffs means a choice (see Mr. .
Price's testizmeny). Plaintiffs are in competition with all
of those choices, nna if the defendants affect that choice
in any manner that affects plainciffs’' price of electzicity,
plaintiffs and defendants are in competitiom.

I will confine my remarks here to a discussion of
plaintiffs’ witnesses on competition; my views on defendancs’
affect on the price of plaintiffs' electricity are discussed
later. Firse, though, I should point out that if plaincifis’
view of competition is correct, then every Sherman Act case
is really a price fixing case. If we accept plainciffs’
view of competition, then every purchaser has an ultimate
choice of whecher to buy a particilar producs, and every
Banufacturer in some way (significant or insignificant)
affects the price of every commodizy, thus there are no

Eeographic limications (and probably few product limirasions
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o the competitive zmarket in an ancitrust case. Dr. Wenders
admitted that the geographic extent of the market for new
industrial customers could be nation-wide or even world-
wide. This is an incredibly broad market, and plainciffs
made absolutely no effort to measure the izpact on coz etizien
which would occur in this market as a result of defendants'
alleged antitrus: violations. The case law also does not
suppoert such a broad reading of the term market in a Sectien
1 case, or for that matter, in a Section 2 case either.

Dr. Wenders' definition of competition in an eccnczic
sense, as I understand it, was that if a custcmer had a
reasonable alternative choice (and he never did adequately
define exactly what he meant by reascnable altermative
choice) to buying electric power from the defendants, then
there was competition with the defendants. The same would
be trua with the plaintiffs. Thus, for example, when an
industrial customer considered locating in the HLP service
territory and other territories arcund the country, including
CPL, HL? would be competing with those territories including
CPL even though HLP did not seek the customer, did not want
the business, did not know it was being considered by the
customer as a possible location, did not know about the
alternative choices being considered, and electricicy rates
and reliability were not of any consequence in a customer's
decision to locate in one service territory or ancther. Dr.
Wenders also testified that as %o product markec, all types
of fuel were reascmable alternatives or could be reasonable
alternatives to electricy, and were thus in competition with
electricity, including batteries, wood, gas, wind=ills and
solar power. Under the Sherman Antitrust Law, I cannot
&ccept these definicicns of competition either. They are
far too broad, and in fact, I am not aware of any court that
has accepted these broad definiticns of either product or
8eographic market. 1If I were to accep: these definitions,

I vould, it geems to me, be virtually eliminating she concepts

of geographic and product market from consideration in an

antitrust cage.

1"
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Dr. Wenders testified about a ccordinated services
market which, on cross exasminaticn, he admitted was not
rszally a market where competition occurred, but rather an
area of cooperation. The competition occurred at markects,
in his words, "downstreaz=", cof this coordinated services
market, but the allegations in this antitrust case, he
admitted, relate to an alleged violation of Section 1 that
resulted in failure of the defendants to cooperate im this
sc-called coordinated services market which then kad an
indirecc effect on the downstream markats.

I am not surs if plainciffs are really advancing Dr.
Wenders' theory or not; one of the problems I have had wit
this case has been that just when T understand all of the
theories plaintiffs are advancing in their claim under
Section 1, their theory of the case shifcs to accomodate a
change in case law or arguzents by the defendants. Assuming
Dr. Wenders is correct in his analysis of plainciff. case,
however, it is certainly not a vislaticn of § 1 of the
Sherman Act to refuse to coopearate in an area where there
is currently no competition between the parties. It would
Tewrite the antitrust laws, which the plainciffs seemed :o
be suggesting should be done in a mumber of areas, for this
court to say that it was a violation of §l for the defendants

to refuse to ccoverate with the plaintiffs,

Plaintiffs failed to establish the size, scope or
geographic limits to the downstream markets. Furchermove,
plaintiffs did not show any threatened harz to competition
in these markets. Specifically, there is no proocf that even
if plainciffs' rates increased, they would lose business or
be unable to attract new business because of some unidencified
increase in their rates acttribuzable to the imabilicy co
Gperate in Mode 4.

A review of the evidence demonstrates that plainciffs
failed to prove substantial effect on competiticn in any of
the downstrean markets. To begin with, plaintiffs assert
that there i{s competition for franchises to serve recail

load in the cities and touas within Texas. There iz no

34
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evidence that HLP has ever lost a franchise or that another
utilicy has ever been been franchised in a town in which HLP
had a franchise. No HLP franchise will expire before 2,007
and no CPL franchises will expire for many years. There was

‘no evidence that Plaintiffs and defendants have ever competed
for franchises and no evidence that they will ina the ,futurn.
Dr. Wenders admitted that defendants would have no econcmic
incentive to disadvantage plainziffs in regard to franchise
competition. Finally, plaintiffs made no effort o measure
the amount of competition involved with franchises.

Plaintiffs also contend that they will be isadvantaged
in interfuel competition. The interfuel markec, as described
by Dr. Wenders, 1nc1udcs.vi::ually every conceivable energy
source which could serve as a substitute for electric energy.
As I have stated, this is an extrezely large market, and
plaintiffs made no atte=pt to measure the amount of competiticn
in this market. Likewise, plaintiffs made absolutely no
effort to measure the impact on competition within this
market as of the tize of defendants' discomnections on May
4, 1976. Tinally, plainciffs' econcmic expert adaitted that
the defendants would have no ecomomic incentive =o £Ty to
affect such competitium.

Plaintiff next advanced a cosperitive theory of self-
generation with respect to the choice that their cuscomers
have to generate zheir own supplies of elecsricity. Dr.
Wenders admitced that the feasibility of self-generation of
electricity usually depends upen the availabilicy of waste
§Tean. With respect to its customers who have waste steam
available, however, HL? encourages self-generation. As with
interfuel competition, plaintiffs made no effors to define
the size, scope of geographic lizir of this market. Moreover,
Plaintiffs totally failed to demomstrate how decisicnms by
their customers to commence self-generation would have any
*ffect on cozpecicion among the eleciric ucilicties, including
Plainciffs and defendants.

Again, with respect to wholesale compecition, plaincifss

failed to define the size, scope and geographical limiss of
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such market. Dr. Wenders even volunteered that while he
thought wholesale competition related prizmarily to TIS, the :
geographic extent of this market was limited only by the
distance at which ele. cricity could be transferred econoaically.
Plaintiffs made no effor: to establish this distance, and
again it must be presumed that this market would be extremely
broad since plainciffs are themselves planning to transzic
power to thelr affiliated companies in Oklahoma, Arkansas

and Louisiana under CSW's interceonnection propeosals. There
was no attempt by plainciffs to show that competiticn in the
wholesale market would be restrained by plainciffs' inabilicy
to implement Mode 4. More specifically, there was no showing
that even if plaintiffs' rates were increased, they would

lose existing wholesale customers or would be disadvantaged

in competing for new wholesale loads. At most, plainciffs
showed that there were a few situations in which wholesale
customers in Texas switched suppliers for reasons that zay

or may not have been related to differences in electric

rates, but there was no evidence of competition between
plaintiffs and defendants for wholesale customers. Mc.

Jordan, president of HL?, =estified that HL? had only ome
wholesale customer and that HL? did not want any more wholesale
customers.

With respect to retail customers, direct compezition
among electric utilities in Texas is possible omly in areas
where the PUC has certified two or more utiliczias to provide
service. [here is affirmative evidence that thers is no
dual cercification of territories served by plaintiffs and
defendant HLP. The amount of load served by TESCO in areas
duly certified with WIU amount to approxizately one~-half of
1% of TESCO's total load. Accordingly, the potencial for
Tetail compectition among the parties is so minizal as to e
virtually non-existeact.

Plaintiffs have attempted to bolster their theory of
Tetail competition with assertions that the parties compete
for the location of new industrial customers in their s.cvize

areas. While there appears to be evidence that ill the
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parties have made efforts to atecract new induscrial custoners
in the past, the changing econcmic condi:icas for electric
utilities in Texas during the 1370's, including rising costs
and fuel shortages, have reduced, if not elizninated the
incentives these utilities might have in seeking to obtain
industrial or wholesale customers. HL? had abolished its
area development department by 1973.

There was ample testimony that although there had been
industrial company inquiries to the plainciffs concerning
electric rates in their area, electricity is not really a
significant factor, except perhaps in one or twe industries
that are not well represented in Texas, in a decision to
locate a plant in cone locaticn or another. Corporations
deciding on the location of new induscrial plants normally
consider a wide range of factors, including availabiliczy of
raw materials, location of markers, transportation costs,
and taxes. Compared with other factors, the cost and
.lvailabilicy of electricity have had little or no significance
in influencing corporate decisions concerning locations of
industrial plants in Texas. Plaintiffs in fac: failed o
show a single instance where a decision =o locate a new
plant was based prizmarily om electric ratas. Added to this
is the fact that plaintiffs did not cice a single situacicn
in which both plaintiffs and defendants were actively attempting
to induce the same industrial customer to locate in their
Trespective service areas,

Plainciffs’' exhibic 733, which represents duly cercified
areas in the WIU system, shows a very few towns that are
duly certified with very small populations. Fizally, and
these are just a few examples of many instances that I can
cite, WIU told the Justice Deparctment, TESCO 236; DHX 68;

CHX 156, that TESCO and WIU did not compete, at a tize that
the Justice Department was investigating to determine whecher
OF not possible antizrusc vioclations had ocsurred in the
Comanche Peak project; CPL made the saze admission. DEX
199, DHX 200. Apparently WIU's and CPL's definiczion of

competition, for antitrust purposes, has changed since che
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time of that response.

I also did not find Dr. Wenders to be a very credible
or qualified witness, and I will outline in brief some of
the reasons I reached that judgment. Dr. Wenders based his
testizony on the record im this case and on the depositions
en file in this case, as well as his own investigation. Dr.
Wenders unqualifiedly relied cn the depositions on file in
this case, and subsequently qualified that statement in a
very significant respect, when on cross examinaticn he said
he did not agrae with everything Dr. Gols had said, including
a definition of competition offered by Dr. Gols that differed
from Dr. Wender's definicion. And, although he said he
based his testimony in the actual transcript of this case,
it appears that Dr. Wenders had read selected portions of
the transcript, and in some instances had only read the
direct examination of some witnesses, excluding the cross
exanination. His ocutside preparation to determine the
proper market analysis also appeared %o me to be rather
selective. In shore, Dr. Hindnzs izpressed me as an exper:
who selected material favorable to an analysis ef this case
that favored the theories advanced by the plainciffs, ignored
the evidance or theories produced by the defendants, and
chose not to make a complete review of the record or evidence
available, leading =~ to view his comclusiocns with grave
suspicion.

I think, from the record, and considering what I have
said so far, that i{f any product and geographic market has
been shown, the correct product market should be lizmited o
electricicy and the rele geographic market should he

limited o the physical service areas of the plainciffs an

n
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defendants because tha: is where the direce compectition, i
there is any, and 1 think there either is none or de ninizis
competition, occurs., Unized States v. Marinme 8icleriscts,

Inc., 418 U.5. 602 (1874).

Aside from plaintiffs' failure to show any zeaningful
OF significant competizion among electric usilizies in

-
‘éxas, they toctally fail to prove that defendantcs were
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motivated to any degree whatsoever by any anti-competitive
inctent in their decisions to disconnect from plainciffs on
May 4, 1976. 1In fact, plaintiffs did not show that defendants
even considered possible effects on competition pricr to the
disconnections or May 4, 1976. Defendants' represencatives
:onti!ind_:ha: they decided to disconnect because intercocmnection
with the Southwest Power Pool, which could result from a
failure to sever connections with plaintiffs, would produce

a heavy economic burden for their customers without offsetting
advantages, would degrade the reliabilizy of their electric
systems, and would izpose additional costs associated with
federal regulaticn. laintiffs presencted no evidence to the
contrary and do not even assert that defendants had an
anticompetitive purpose in deciding to disconnect and preserve
their right to decide for themselves whether to comsence
interstate operations.

Plainciffs' theory of the competitive impace resulting
from defendants' disconnections om May 4, 1376 proceeds
indirectly through several steps. Firsc, plaintifis concend
that the disconnections precluded them from izplementing
Mode 4 which would reduce their costs and revenue requirements.
Second, higher costs and revenue requirements would presumably
cause plaintifs to Luve higher races. Thizd, assuming
Plainciffs had higher rates, they would thecretically be
hazpered in their ability zo compete in various "downscreas’
Tetail and wholesale markets for electric service. Centrary
to this multi-faceted theory, plaintiffs’ company witnesses
adzitted that they had no knowledge of any lost customers or
other competitive disadvantages suffered by plaintiffs as a
Tesult of defendants' disconnections. Moreoever, plainsiffs’
economic expers, Dr. Wenders, adzitred thar if plaincifsfs
could obtain greater economic benefits from intrascate
operaction as opposed to interconnection with the octher CSW
Subsidiaries in interstate commerce, plaincifis' whol:
theory of comperitive impact would fail 0On  this record I
think plaintiffs are better off remaining in intrastate csmmerce

or Mode 2 intersctate commerce, when compared to Mode 4.
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Finally, despite all of his testimony concerning thecries of
competition and competitive impact, Dr. wenders had "no
idea" whether it was reasonable or unreascnable for defendants
to disconnect from plaintiffs under the circumstances of May
4, 1976. 1In Dr. Wenders' words "May 4th, co me, is a

matter of sideshow."”

Price Fixing

An n;rccuan: that incerferes with the setting of price

by free market forces is illegal on its face. Unised States

vs. Container Corp., 393 U.S.333 (1969 ). The per se rule

applies even when the restraint on prices is somewhat

indirect. Sizpson v. Union 0il Co., 377 U.S. 13, 156 to 22

(196%); United States vs. General Morowrs Corn., 334 U.S.

127, 147 (1966). The cour: must examine the purpose of any
alleged agreemen:t to fix prices, however, Just as it examines
the purpose of any alleged group boyecots. United Staces v.
General Motors Cors., 340 U.S. 127, 127 (1926).

"(I)£ a manufacturer is unwilling to rely on individual
self interest to bring about general veluntary acquiesence,
which has the collateral effecr of elizinating price
competition, and takes affirmacrive acczicn o achieve
uniform adherence by inducing each customer to adhere to
avoid such price competition, the customer's acquiesence
is not then a matter of individual free choice prompted
alone by the desirabilicy of the producs. The producs
then comes packaged in a competition free wrapping--a
valuable feature in itself--dy virtue of concertec acszicn
induced by che manufacturer. The zanufacturer is chus
the organizer of a price maintenance combination or
conspiracy in violation of the Sherman Act."

Uniced States v. Parke Davis & Co., 162 U.S. 29, 47 (1960 ).

"(A) combination formed for the purpose of fixing,
pegging, or stabilizing cthe price of a commodicty in
interstate or foreign commerce is illegal per se.”
United States v. Soconv Vacuusm 0il Co., 310 U.S. 150 (aqm).
There are a number of examples of typical price fixing
cases, such as the exchange of price fixing informatieon with

an agreezent to adhere to a price schedule, Sugar Inscicucte v,

United Staces, 297 U.S. 553 (M38), United States ve. Soconv-

Vacuum 0il Co., 210 U.S. 150 (¥ ; agreemencts =o eliminzza
sales of a product by competitors in order to protect against

Teal or apparent price competiticn, United S:ates v. Gemeral

Moters Cerp., 384 U.S. 127 (1956); and refusal to deal wizh

wholesalers who did not cooperate with the company's goal of




obtaining adberence to suggested zinizum retail prices,

United States vs. Parike Davis Co., 362 U.5. 29 (Red ),

United States vs. Sealy, Inc., 388 U.S. 350 (1967). When

per se treatment is inappropriate, the court should examine
the allegations under the rule of reason standard. In Re
Nissan Antitrust Litigzation 577 F.2d 910 (Sch Cir. 1978).

The power to fix prices, whether reasonably exercised or

not, involves power to control the market and to fix arbitrary
and unreasonable prices. United States vs. Trenton Potteries

Co., 273 U.S. 392, 397, (1927).

Plaintiffs have evaluated several mocdes of future
operation of their systems. Under one mode, (Mode 4), WIU
and CPL will allegedly engage in completely interconnected
interstate operation wich TSO and SWEP, have their generatin
plants centrally dispatched with those of PSO and SWE? and
retain their interconnections with the other TIS companies,
including TESCO and HLP?, placing the latter companies in
interstate comzerce. Under ancther mode (Mode 2) WIU and
CPL will engage in completely interconmnected centrally -
dispatched interstate cperation with TSO and SWEP?, but will
not retain their intearcomnections with any TIS companies
including TESCO and HLP and those latter cozpanies will
remain in intrastate operation. Plaintiffs also evaluated
anocher mode of operation (Mode 1) which refers to that mode
of operation in whizh all ERCOT zember companies are intercecnnected,
directly or indirectly, but have no direct or indirect
interconnections electric utilities cperating in interstate
commerce.

1 cthink I have already indicated that I do not think
this case falls within the traditional concept of a price
fixing case. There has been no effors by the defendanss =o
Set either minimum or maxizum prices, or o exchange prica
information or to in any way protect prices. The only
Telation this case has o prices is plaintiffs’' argument
that because defendants’' actiocns allegedly affect or will
affect over the next 20 years the prices the plainciffs

tharge for electricity and these charges, being higher than
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1f Mode 4 were implemented, will affect plaintiffs’ competition
in the electric industry with the defendants. I have already :
rejectec that broad theory of price fixing as transforming all
antitrust cases into price fiuing cases, and I find no inter-
ference in this case by the defendants with the free masket
forces at work in the business world. "A manufacturer's

refusal to deal with a distributor or dealer does not violate

the antitrust laws merely because it adversely affects the

entity refused." Marcuis v. Chrysler Corp., 577 F.2d 624

(9th Cir. 1977). These effects are imzaterial 4f the rafusal

is for business reasons which are sufficient to the manufacturer
as long as there is no arrangement restraining trade.

Marguis, supra: Joseoh & Sons, Inc. vs. Hawaiian Inc. Oaks

and Liquors Led., 416 F.2d 71 (9th Cir. 1969).

Plainciffs' evidence concerning the defendants’' effec:
on plaintiffs' prices of electricity due to the refusal =o
inter-connect into interstate commerce and intagracte the CSW
system i3 not persuasive to me. The existence of a threarened
injury to cthe plaintiff ccnp;nics is also a requirement for
the extrems injunctive relief soughc by the plaincifss.
Zenith, supra.

Plaintifrs' firsc evidence of the injury to the plaincifis
by this alleged violation of § 1 was a study conducced by
Power Technologies, Inc. "This particular study was triggered
by specific questions raised before the Securities & Exchange
Commission involving C&SW's present operating patzern. The
possibilicy of changing this pattern raises the broad question
of the possibility of altering the basic operating pattern
of the enzire region to one where all u~ilities in E2C0T and
SWPP are interconnected. This study does not attecpt to
examine and answer directly this broader question but inscead
evaluates the three altermative possibilicies in terms of
the potential economic {zpact on each of the customers of
CaSWw™. Page vii-viii PTI study Px. 671. Thus the scudy
Vas comissioned not because plaintiffs had long desired =o
enter {nterstate comuerce nor decausa they fel: defendancs

Vere boycotting them, but racher it was done in response o
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the SEC proceedings in which a group of utilicies challenged
CSW's holding company sctatus. This, in uy =ind, throws int? -
serious doubt the credibilicy of the scudies that were

conducted by CSW, some of which were going on and were

completed only after the beginning of this ctrial. The PTI

study had a definite purpose in mind: to examine the cost of
integrating the CSW system and it did not consider the

impac: on ERCOT in terms of cost or alleged savings, and ia

fact did not break out the savings for the plaintiffs ia

this case.

The PTI study did not undertake to evaluate the best
mode of operation for WIU and CPL nor the best mode of
operaticn for PSO and SWEPCO nor the best mode of operation
for utilities operating in the State of Texas cr in SWPP. I
an not able to place much faith in such a dictated study,
and the cther studies incroduced into evidence by the plainciff
following the PTI study are also, I beliave, tainted with
the same questionable motive. I discussed earlier plainsiff's
motive which I have taken into acccunt, s0 I will net expand on
this point any further.

I will note a few things about this study and the other
studies. For exacple, in the PTI report Dr. Wood relied on
CSW's operating committee to get his information on fuel
availabilicy for power plants put in the gemerationm plant,
and the CSW planning subcommitzee for load forecast and fuel
cost. These twe factors were very imporsant in the study,
but rather than making an independent analysis (or being
permitted to make that analysis) he principally relied con
CSW for the informacion. In Mode 1, Plan One,which I recognize
has supposedly been abandoned by the plainziffs now, izs
base case application in comparison to Mode Four,Plas 1! was
Sericusly hampered by the fact that Mode One, Plan lcontained
& large number of very small gemerating unicts as compared
vith the preferred plan. While Mode 4 was develcped by PTI,
the economic results were compared to Mcde One, which was
developed by CSW personnel.

No plans were drawn by Plaintiffs waich speimized"” (to use




the term of the witnesses) ERCOT wich centralized dispatch

for comparative purposes, although that could have easily P
been done. The PTI repor:t did not include costs for vheeling,
line losses or off-system econozmy cales (except those PSO

had under contract), even though PSO has historically engaged
in massive off-system opportunity sales. None of the defendants
were aever offered by the plaincifss any compensaticn for the
cost of installation of Mode 4. The PTI transmission system
was a broad brush treatzent and no reliabilicy study was
conducted. "It i3 planned to conduct & reliazbilicy study in
order to coasider the interralacion of interconnection
capabilicty, generating umi: size and type with the reserve
Tequirements necessary to hold a given, objective standard

of service reliability calculared using prsbability methods.”
PTI at 8. '

The econumic benefits shown on the study supporting the
plan submitted to the SEC are clearly speculative in narture
and provide no basis for a finding of competizive injury:

(a) There are no savings to CSW from Mode &4 until
1986; (b) 50% of che savings come in the last three years of
the 20 year study and there is no frovision for sites or
fuel for any of the plants planned for any of those thrae
years;

(e) After 1986, 12 of the 22 new pover plants to be
builc by CSW are lignice-fuel plircs for whizh CSW has no
assured supply of fuel;

(d) 90% of the alleged savings come from differences
in fuel costs. The fuel costs used in these studies are
very speculative, and in fact, cersain of the fuel cost
dssumption changed drastically in the shor: tize between
Preparation of the 271 Teport and cthe SEC study;

(e) 1If Mode 4 is not izmplemented by 1382, the scudies
vould have to be reevaluated and there are numerous regulatory
hurdles thae CSW sust clear before t can begin lementation
of Mode 4,

Dr. Wood admitted that his cost calculations should bus
did Rot, include costs ‘hat would be izposed on defendancs

Ld
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and other mexmbers of TIS as a resuls of the proposad power

transfers between CCW subsidiaries. The omission of these

records has been juscified by CSW's position that the interconnectisn

between CPI and SWEPCO would serve as a "contrace pacth" (a
term that no expert in the electric utilicies induscry had
heard before it was proposed as a conceptual idea by the
plaintiffs in this and related litigation) the cost of which
would supposedly approximate the cost of wheeling power
through TIS. Plaintiffs' cransmission design expers, Mr.
Arey, admiczted that notwithstanding the existence of this
“contract path" up to 70% of the CSW transfers would scill
g0 over che transnmission lines of defendancs and othar
mezbers of TIS. The evidence shows that the "contracs path"
was not in any way designed to compensate defendants. In
his deposition, Mr. Arey admitted that he was told to include
the direct tie between CPL and SWEPCO in his transmission
design because of CSW's legal problems at the SEC. Mr. Arey
also adaitted that CSW would be using the TIS transmission
system and that the ability to use the TIS system represented
the diiference in cost to CSW between Mode 4 and Mode 2.
Nonetheless, plaintiffs have never offered =o pay defandancs
for either the use of their systems or the cost impesed cn
them, but have in fact insisted that defendants should bear
part of the costs of the intercennections.

Dr. Wood admitted that either Mode 2 or Mode 4 would
schisve inctegration of CSW and cthat Mode & would save only
1.1% o 1.6% more than Mode 2 for all four subsidiaries
combined, over a 20 year pericd. This difference is withouc
the penalty which should be charged agains:t Mode & for
Vheeling and internal costs that would be izpesed on the
Bon-CSW members of TIS. Dr. Wood also admitted thas he was
ROt able to make any allocation of the Mode 4 savings among
the four CSW subsidiaries. He further adaitted that the
8ctual allocation of savings would ulcizmately depend on the
Outcome of regulatory hearings in the States of Texas,

Cklahoma, Arkansas and Louisiana.




And ye:, this is study, with all of its weaknesses
(including the fact thac the PTI study betame outmoded to
sozse extent with the inclucion in the study of genmeration
based primarily on coal rescurces which had not been zontracted
for), that the CSW Board used to base its decisiunm %o enter
interstate operations and upon t...ch it based its coneclusien
that an antitrust case should be filed in this court because
plaintiffs were being boycotted by defendants, and chis
would have a terrible impact upon the price of ;laintiffs'
electricity in the future.

I recognize, as I think counsel for plaintiffs pointed
out during the testimony, that just because the initial
figures were wrong and that new, more accurate figures are
provided, that that fact alone does not nagate the existence
of an antitrust viclation., 3ut in this case I think it
clearly goes to the credidilicy of the plaintiffs' case--an
apparently hasty decision was made on incezplete data, which
included some broad brush studies of transmission, and ne
reliabilicy siudies. If plainciffs were seriously concerned
about procuring the alleged savings and pursuing the most
economical mode for CSW, their ~__.-ns would seem, at bect,
hasty, and the fact that tiv.e decisiins were hasty and were
apparently primarily motivated by the &: ‘iocoadia;s and
preservation of the holding company, rather than by concern
over antitrust viclations, makes me sericusly question the
corvectness of the PTI study and all studies thereafter as
they relate to this litigacion. That skepticism is hightened
by my recollection of the testimeny, and review of iz over
the past few weeks, because sericus hcles and erroneous
assumptions were built into the various studies and rescudies
of the economics of the situation.

Another of plainciffs' witnesses, Mr. Bruggeman, attempred
to |, “ate Dr, Wood's work in studies completss afcer the
trial of this lawsuit had begun. These CSW plans, roposed
without Dr. Wood's assistance, projected for a twenty year
Period, with losses for the first ten vears of the study.

There was no evidence tha: CSW had any fuel resources for



generators for the second ten years of the study period, and
there was no competent evidence upon which Mr. Bruggeman could
rely in projecting the fuel cost for plante during the
second half of cthe study period. Coal cuntracts had not
been secured, lignite leases not developed, nor plant locations
deterained.

These studies, based almost entirely on hearsay, were
not even admitted in evidence for the truth of the information
they contain., Nevertheless, in reliance on its studies, Mr.
Bruggeman sought to make an arbitrary allocation of the
savings to show the possibilicy that plaintiffs would share
in tham, asven though he was not qualified as an expert on
allocation of savings within a power pool. That allocation
depends on futire decisions by regulacory authorities, so
there is no basis for determination cn this record that
plaintiffs will share in any poriicn of the savings attribucable
to Mode 4. Any savings projected without any zompetent
evidenca with respect to cost are purely conjectural and
speculacive. '

CSW has apparently Aecided to Lupldnnn: the generation
plans proposed »y Mr. Bruggaman's study, [R.2332-33(3ruggeman)],
2d bas apparantly abandoned the PTI and other generaction
plans. [R.2404(Bruggeman)]. Mr. Bruggeman assembled new
generation plans which were completed after two weeks of
trial. I might add, in passing, that I had no real idea,
most of the time, what Mr. Bruggeman was talking about, and
after rereading his testizmony, I still find it very confusing
and not any more enlightening. I think the plaintiffs had a
duty to present the evidence to the court in a comprehensible
form--I don't know too many judges that are electrical
engineers or systen planners, and when it came to Mr. Brugge=zaa,
the plainciffs failed in that respect.

I found Mr. Scarth's testimony the most enlightening of
all, and, despite plainciffy' cross examination, I believe
his exhibits and testimony about Bruggezan's figures showing
alleged savings to CSW, and not Bruggeman's testizony, at

least what I understood Bruggeman to say.
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The Druggezan studies which were completed after this
tzial began were illogical and biased in favor of Moda 4 as
compared with Mode 13:

(a) Bruggezan's Mode 13 generation plan assuzes three
@ore expensive 400 megawatt coal unizs at Lake Divarsion and
two less expensive 640 zmegawat: ccal units at Lake Diversionm
in Mode Four. The same assumption in both modes reduces the
alleged savings of Mode 4 over Mode 13;

(b) Bruggeman's g:udiol do not include off-system
opporﬁﬁaiff lll;! even though PSO has historically had
extensive off-system opportunity sales. Off-system sales
reduced the alleged savings of Mode 4 cver Mode 13;

(e) Bruggeman's studies do not include any charge for
wheeling even though such costs will be required for the
massive amounts of power proposed to move over transmission
lines of the TU companies and other nen-CSW cempanies. The
inclusion for wheeling costs reduces the alleged savings of
Mode 4 over Mode 13;

(d) Bruggeman's studies do not include a charge for
line losses or other essential transmission lines for non-
CSW companies. The inclusion of costs for line losses and
ainimm additional transmission 1/ .es just for the TU systerm
reduces the savings of Mode 4 ovi . Mode 13.

Even using the same assumptions and data, Mode 18 resulss ia
4 savings not a loss as compared to Mode 4 if only chese
reasonable changes and costs are included.

The conclusions and cpinions of Mr. Bruggezan were
based upen fuel costs and other estimates which are not in
evidence and upon which thers was no evidentiary predicace
laid. Mr. Bruggeman was not qualified to opine as a fuel
expert. Consequently, those conclusions were admizsed in:ts
¢vidence only for the fact that he made such conclusions and
Bt to the truth thereof.

The opinions of Dr. Wenders concerning the nature and
extent of compecition among electric utiliszies in Texas is
based entirely upon the conclusicms of Mr. 3ruggezan (see

l'2702('40!\“:':)] and upon the realization of net savings in
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a Mode & configuration, Since Mr. Bruggeman's conclusiosns
have not been established by competent evidence for the
truth thereof, the opinions of Dr. Wenders do not suppors
their conclusicns. Indeed, the implementation of Mode 4 is
likely to result in substantial net cost rather than any
lcvingn.‘

Cascading Plackouts can and do occur on electric systems
at a time when :hc'sys:cns on "paper" appear reliable. The
northeast blackout is an example of this. Electric syscess
in Texas form a peninsula and are capable of being interczomnected
with just oné octher Reliabilicy Council. Human error impacts
the reliabilicty of an electric system, and the larger the
interconnected systam becomes, the zore complicated communicasion
amcng system mexmbers and the chance for human error creating
& cascacdiag type blackout L{s greater. From tie testizonmy,
the plaintiffs have not established that the intercomnection
of TIS /ERCOT with SWPP would be as reliable as the current
intrastate operaticn, or even a reliable necwork.

Even assuming that plaincifs had proved a violacion of
the antitrust laws by defendants, there is no evidence that
they are threatened with harm as a resuls of such violaziom.
Plaintiffs parent holding company has not yet cbtaized
approval from the SEC which would resul: in a synchromous,
interstate mode of operation for the four CSW subsidiaries.

In addition, plainciffs have not even submicted plans for
interstacte cperaticns to the Texas PUC for approval. Under
the latest Mode & plans presented by CSW at the SEC, 2o
savings would be realized by plainciffs uncil av least 1986,
and under the evidence in the record, savings that far ia

the future are speculative at best. Apart from Mode 4,
Plaintiffs have the cption of interconmnecting with SWPP in a
Mode 2 configuration which defendants do not oppose. Under
these circumstances, plaintiffs have failed to prove threatened
loss or damage sufficient o suppor: their claim for per=anent
and injunctive relief.

To summarize, "(r)ecovery and damages under the antir=us:

-

law 13 (sic) available to these who have been direcclv injured
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by the lessening of competition and (s withheld froz those who

seck the windfall »f creble dazages because of incidental

harm. Larzy R, Georce Sales Co. v. Ccol Azsic Corp.,

F.2d ___ (Sch ciz. 1979), P- 1993 at 1998 Ad. Sheet (emphasis

added) (Robinscn-Patman Act case). Here there is only an inci-
dental, if any, effect on prices, and plainciffs are not enticled

to a vindiall of injunctive relief because of incidental harm.
Vertical and Horizontal Resrraines

When this case was orignally filed in 1976, certain
territorial restricticns were per se illegal under the

Sherman Act., United States v. Armold, Schwinn & Co., 388

U.S. 363 (1967). "Under the Sherman Act it is unreasonable
without more for a manufacturer to restrict and confine

areas for persons with whem an arcicle zay be traded after
the manufacturer has parted with dominiocn over ic, " Schwinn
at 379, but vhen a "manufacturer retains title, dominicn and
risk with respect to the product and the position and function
of the dealer in question are in facr indistinguishable frem
those of an agent or salesman of the zanufacturer” then the
rule of reason governs. Schwinn ac 180. Per se rule applied
in Schwinn to territorial restriction was cverruled in
Continental TV Inc. vs. GTE Svlvania, 433 U.S.36 977,
although the Court lef:r the door slightly ajar for applying

per se illegality to particular applications of versical
restrictions if they were based upon demonstrable economic
effect, rather than Schwinn's formaliscic line drawing.
Continental at 53.

"(T)here are certain agreements or practices which
because of their projugicioul effact on competition
and lack of any redeeming virtue are conclusively
presuzed to be unreasconable and therafore illegal
with elaborate inguiry as to che precise harm thev
have caused or the business excuse for ctheir use."”

Ngr;hgrﬂ Pacific Railwav v. U.S., 356 U.S. 1, § (1958).

Horizontal markets divisions, as opposed to the vertical
Testrictions discussed in Schwinn, and Continental are per

%e illegal under the Sherman Act. Tizken Roller Bearing Co.

L .S, 341 U.S. 593 (1951); Doughersy v. Concimencal 041

€9.. 579 F.2d 954 (Sth Cir. 1978), and encities in o




seeningly vertical relationship =ay be deemed capable
of horizontal restraints if they are actual or potential ¢
competitors. Douzhercty, supra.

Horizontal agreements are those in which the participants
in the normal course of things will be competing amonmg
themselves. 388 U.S. 252, 359. As stated in United States
v. Topeo Associates, Inc. 405 U.S. 596 (1972) it is a per se
violation of § 1 of rae Jherman Act when there is an agreezent
between competitors of the samze level of the market structure
to allocate territorias in order to minimize competiticn,
or, a horizontal restrainc.

Again, I must consider whether or not plaincifs and
defendants are cumpetitors, and I reach the same conclusion:
for purposes £ § 1, and horizontal restraints, they are
not, and therefore the per se approach should not apply, bus
rather the rule of reascn analysis. In addition, I cannot
sez any way that the plaintiffs can argue that the defendants
have allocated terrirories in order to minimize competitionm.

The PUC in Texas allocates geographic territories for the
electrical market in Texas, and while defendants have some
influence in the PUC as do the plaintiffs, they have no open
control over those decisions. For this reason also, I do
not see how this is a horizomtal restraint case.

Plainetiffs have cited a recent Fifth Circuit case involving
electric utilities as authority for per se treatzent. Gainesville

! Flozi cwer ighe +s 973 T.2d4 292
(5th Cir. 1978). 1Ia Cainesville, unlike the factual circumstancas
in this case, the plainciffs were able to show opportunities
for one utility to “"invade" the service territory of another
utilicy, a history of comsultation between two neighboring
utilities and the allocaction of new wholesale customers
between utilities as requests for service arose. In Gainesville
there vas an agreesent to allocate customers which was obviously
inticompetitive in effect and intent; no similar agreement
exists in this case.

If this {s a vertical restraint case, and I am not sure

thet 1t 1s,"(che Fifeh Circuit has found it difficule’. ...
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on occasions, (see Douiherey, gupra) to determine which pigascnhole
the facts in this case belong) it would be governmad by the rule
of reason.
Rule of Reason

Justice Brandeis articulated the basis for the so-called
“rule of reason" test in the Sherman Act cases in Chicago Board

of Trade v. United States, 246 U.S. 231, 238 (1918).

"The true test of legality is whether the restraint
imposed is such as merely regulates and perhaps thereby
promotes competition or whether iz is such as may

Suppress and even destroy competition. To determine

the question the court must originally consider the faccs
peculiar to the business to which che restraint is applied;
its condition before and afzer the restraint was izposed;
the nature of the restraint and its effecz, actual or
prebable; the history of the restrainz, the evil believed
to exist, the reason for adopting the parzicular rezedy,
the purpose or end scught to be attained, are all

relevant facts. This is not because a good intanticn
will save an otherwise objectionable vegulaticn or the
reverse; but because kncwicdzo of the intent may help

the court to interpre: facts and to prevent consequences."”

The rule of reason does not permit the court to consider
any argument in favor of a challenged rastrains that could be
labeled reasonable; rather the court must focus on the challenged .

restraints impact on competitive condizions. National Society

of Professional Engineers v. U.S., _ U.S. (1978). The test

prescribed by the Supreme Cour: in Standard 04l v. Uniced Scace.
221 U.S. 1 (1310) is that the challenged contraces Oor acts zay be
unreasonable if that determination is based either on the nature

or the characrer of the contracts or the surrounding circumsctances givinz
rise to the inference or presuxption that they were intended o

Testrain trade and enhance prices. National Scciety, supra.

Again, the intent or purpose of the contract zust be considered
when the cour: decides whether or not a Sherman Act violation has
occurred. Standard 0il ac $58: Chicago Board, at 238; National
Sociogz. The key inquiry, however, is whether or not the
challenged agreezment (if one is found) merely regulates and

Promotes competition or suppresses it. National Societv,

SUpra. Absent anticompetictive effec:, an unlawful intent
will not establish a rule of reason viclaticn, nor will the

Use of unfair methods of competition. H&3.Esuissent Co.Inc.

V. Intemacional Harvester, 577 F.24 239 (Sch Cir. 1978).
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As of ‘lay &, 1976, efendants had been advised that CSW
was going to inregrate its four subsidiaries to aveid legal -
problems at the SEC. CSW had clearly shreatened ts take
acticn against defendants to <ns1:XMLFault xmlns:ns1="http://cxf.apache.org/bindings/xformat"><ns1:faultstring xmlns:ns1="http://cxf.apache.org/bindings/xformat">java.lang.OutOfMemoryError: Java heap space</ns1:faultstring></ns1:XMLFault>