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UNITED STATES OF AMERICA 12/12/79
NUCLEAR REGULATORY COMMISSION

BEFORE THE ATOMIC SAFETY AND LICENSING BOARD

In the Matter of )
)

COMMONWEALTH EDISON COMPANY, et al. ) Docket Nos. S50-599
~- -

) S50-600
(Carroll County Site) )

NRC STAFF RESPONSE TO CITIZENS AGAINST NUCLEAR
POWER,INC. " MOTION FOR LEAVE TO FILE SECOND

AMENDED PETITION" AND "SECOND AMENDED
PETITION FOR LEAVE TO INTERVENE"

On November 23, 1979, Petitioners Citizens Against Nuclear Power, Inc., James

Runyon and Edward Gogol (hereinafter Petitioners) moved the Licensing Board

for leave to file a second amended petition for leave to intervene, containing

four newly proposed contentions. For the reasons set forth below, the NRC

Staff opposes such second amended petition.

Petitioners' memorandum in support of their amended petition recites the

five factors to be considered in evaluating untimely petitions, set forth in

10 C.F.R. 52.714(a)(1), and attempts to demonstrate the satisfaction of those

five factors by the instant petition. NRC Staff would submit, first, that a
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balancing of the five factors, based on the discussion of CANP's proposed

contentions, infra, would logically lead to a denial of the petition. Staff

would further submit that a more stringent test, not alluded to by Petitioners,

goVErds an amendment of a petition to intervene which has the effect of ex-

panding the scope of the original petition, as opposed to the untimely filing

of an initial petition.

The appropriate test, set forth in Waterford,~2/places upon an intervenor

seeking to expand the scope of a previously filed intervention petition the

1/ 10 C.F.R. 52.714(a)(1) reads, in pertinent part, as follows:

Nontimely filings will not be entertained absent a deter-
mination by the Commission, the presiding officer or the
atomic safety and licensing board designated to rule on
the petition and/or the request, that the petition and/or
request should be granted based upon a balancing of the
following factors in addition to those set out in para-
graph (d) of this section:

(i) Good cause, if any, for failure to file on time.

(ii) The availability of other means whereby the pe-
titioner's interest will be protected.

(iii) The extent to which the petitioner's participa-
tion may reasonably be expected to assist in
developing a sound record.

(iv) The extent to which the petitioner's interest
will be represented by existing parties.

(v) The extent to which the petitioner's participa-
tion will broaden the issues or delay the pro-
ceeding.

~2/ Louisiana Power and Light Company (Waterford Steam Electric Station, Unit 3)
LPB-73-31, 6 AEC 717, appeal dismissed as interlocutory, ALAB-168, 6 AEC
1155 (1973).
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burden of persuading the Licensing Board that the information upon which the

additional contentions are based: (a) was objectively unavailable at the

time the original petition was filed; and (b) had it been available, the

petition's scope would have been broader. There is nothing in the memorandum

furnished by Petitioners from which it might be inferred that the information

upon which Proposed Cententions 16 through 19-3/are based was unavailable at

the time of the initial petition. In fact, other admitted intervenors in

this case have submitted tentatively admitted contentions raising each of the

issues which are the subjects of Petitioners' newly proposed contentions.

Petitioners' Proposed Contention 16, dealing with the Plum River fault, is

substantially less detailed than four tentatively admitted contentions in this

proceeding. State of Illinois Contention 5,-4/Jo Daviess County Ad Hoc Committee

3/ 16. Applicants have failed to adequately show that the Plum River
fault is not a capable fault in determining site geologic
suitability.

17. Applicants have failed to adequately show that the proximity
of the proposed site to the Stansky Airport does not pose an
undue danger to the public's health and safety in the event
of an aircraft accident.

18. Applicants have failed to adequately show that the proximity
of the proposed site to the Savanna Army Depot does not pose
an undue danger to the public's health and safety in the event
of an attack or accident on or involving said Depot.

19. Applicants have failed to adequately show that there exist ade-
quate medical facilities or personnel in reasonable proximity
of the proposed site in the event of an accidental offsite
discharge of radiation.

-4/ Applicants have failed to adequately show that the Plum
River fault, which runs within 5.5 miles of the site, is
not a capable fault in determining site geologic suita-
bility and necessary safety measures for the proposed
reactors.
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on Nuclear Energy Information (hereinafter Jo Daviess) Contention II,~

Iowa Public Interest Grouo, Inc. Contention 1, and Iowa Socialist Party Con-

tention1(a)(ii).-7/

Petitioners' Proposed Contention 17, dealing with the proximity of the proposed

site to Stansky Memorial Airfield, is substantially less specific than State

~5/ This Site, and Applicant's Byron Station Site, are uni-
quely located in that each lies within six miles of the
Plum River Fault which originates in Southern Wisconsin,
extends southwesterly through Northern Illinois, crosses
the Mississippi River at a location within five miles of
this Site, and terminates near Maquoketa, Iowa. In re-
gard to this extensive geologic formation, Applicant has
not sufficiently exammed, researched, and considered
the following matters, as required by the NEPA, the EQIA,
and 10 CFR Part 51:

(a) The insufficiency of data regarding potential
engineering, safety, and geologic difficulties
resulting from a possible shifting of the Plum
River Fault.

(b) The insufficiency of data regarding such diffi-
culties resulting from seismic activity related
to such Fault.

~6/ The Applicants have not demonstrated, in their Site Safety
Report, that the Plum River Fault Zone is not a capable
fault within the definition used in 10 CFR Part 100,

Appendix ?., ir, that no proof is available beyond a period
including the last 200,000 years that there has been no
recurring activity within the last 500,000 years.

7/ In their Site Safety Report, the applicants have not demon-
strated all the safety and c..vironmental aspects of the site
have been adequately met under the requirements of 10 CFR
and the National Environmental Policy Act, in that:

a. adverse effects on land use patterns in the area
have not all been fully considered and detailed,
such as,

(ii) failure to adequately consider geological
,

characteristics of the area such as the Plum
River Fault.
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of Illinois Contention 7-8/
-9/

or Jo Daviess Contention IV(c). Petitioners'

Proposed Contention 18, dealing with the proximity of the site to overt mili-

tary targets, including the Savannah Ordnance Depot, is virtually identical

to Jo Daviess Contention IV(b).~10/None of these newly proposed contentions

in any way further develops the issues which are already before this Licensing

Board by v1rtue cf tentatively admitted contentions of other parties admitted

as intervenors.

~8/ Applicants have failed to establish that operation of the
proposed station 2.3 miles from Stansky Airport does not
present an undue risk to the public's health and safety.
Specifically, there is insufficient data to assess the
risk that an aircraft might crash into the station and
environmental and safety consequences of radiological
releases from the plant resultiog from such an incident.

9/ As with all locales for which a nuclear power plant site
is proposed, the Jo Daviess - Carroll Counties present a
vast number of unusual social and demographic qualities
for our concern. In these regards, Applicant has not
sufficiently examined, researched, and considered the
following matters, as required by the NEPA, the EQIA, and
10 CFR Parts 50 and 51:

* * *

(b) The proximity of said Site to overt military tar-
gets, namely the Savanna Ordinance Depot which lies
seven miles to the Northwest of the Site, and the
Savanna railroad yards which lie three miles to the
Northwest of the Site.

(c) The proximity of said Site to Carroll County's major
airport, namely Stansky Memorial Field which lies
two miles to the Northwest of the Site, and the
incumbent difficulties therein concerning lines
of approach and departure and local operations.

_10/ Ibid.
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CANP Proposed Contention 19 reads as follows:

Applicants have failed to adequately show that there
exist adequate medical facilities or personnel in
reasonable proximity of the proposed site in the event
of an accidental offsite discharge of radiation.

This contention presents an issue which is not covered by any of the tenta-

tively admitted contentions of other parties. However, the availability

of medical treatment facilities is a topic which the NRC Staff contends

is not ripe for adjudication at the early site review stage, as it has no

bearing upon the suitability of the Carroll County site as adequate to support

the construction and operation of a nuclear generating facility. Rather, it

is an issue which will be considered by the Staff in the second phase of the

construction permit proceeding, and objections would not lie to consideration

of otherwise admissible contentions dealing with this subject at that time.-11/

Turning now to the five factors of 52.714(a)(1), NRC Staff contends that the

balancing test prescribed here tilts against admission of the newly proposed

contentions. As to the first factor, good cause for failure to file on time,

Petitioners cite the inexperience of counsel and their misdirected emphasis

on contentions which were mooted when Applicant subsequently withdrew certain

of its proposed findings. Concededly, some leeway might be extended Peti-

tioners on this point, in the case of an initial petition for leave to inter-

vene; however, as discussed above, it is submitted that an amended petition,

seeking to add newly developed contentions, must be evaluated under the

11/ This Licensing Board has held in abeyance three analogous contentions
"pending the publishing of the Three Mile Island NRC Staff report or-

further Commission action." Included therein is Petitioners' Contention
15. Memorandum of Special Prehearing Conference and Order, October 1.0,
1979, at pp. 12-13.
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standard set forth in Waterford. In any event, however, the self-described

inexperience of counsel,-12/which may or may not constitute " good cause," is

not in itself reason to grant Petitioners' motion to amend.

As to the second factor, " availability of other means whereby the petitioner's

interest will be represented by existing parties," it is apparent that each

of the issues raised in Petitioners' Proposed Contentions 16 through 18 has

been raised in substantially greater detail by other admitted intervenors,

including the State of Illinois' Office of the Attorney General. Petitioner,

however, asserts that the State "cannot represent the private interests of

these petitioners nor conduct the educational activities carried out by the

same." The Staff would only note that Petitioners allege no unique personal,

proprietary, or financial interests not common to other Illinois residents

whose interests might be affected by construction or operation of a nuclear

generating station at the proposed Carroll County site. As to " educational

activities," which are not further defined, presumably Petitioner is referring

to matters outside the hearing process.

As to the third factor, "the extent to which the petitioner's participation

may reasonably be expected to assist in developing a sound record," no parti-

cular expertise of the organizational or individual petitioners is alleged

_12] This alleged inexperience apparently was not an all-pervasive handicap
of Petitioners' counsel which was recognized by the Licensing Board.
See Special Prehearing Conference Tr. 50, September 19, 1979.
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in their motion.-13/
'

Moreover, Petitioners ass 't in their Memorandum that

"[they] will expend their resources on issues where applicants' findings

and conclusions are considered to be questionable (i.e., withdrawn proposed
Ifinding 8) or contrary to their interests." Clearly, no showing has been

made to warrant a conclusion that the record will be improved by consideration

of matters outside the scope of the proceeding.

Last to be considered is the fifth factor, "the extent to which petitioner's

participation will broaden the issues or delay the proceeding." It is not

apparent that the newly proposed contentions would serve to broaden the issues

already before the Licensing Board. As to delay, little purpose would be

served, and some delay at hearing would be occasioned, by admission of yet

another party for purpose of adducing testimony and conducting cross-examina-

tion of witnesses.

Accordingly, the Staff submits that the application of the "five factors"

test is similarly dispositive of Petitioners' motion to amend, and that the

motions should be denied.

In the instant case, unlike the situation where failure to allow the admission

of an untimely petition to intervene might preclude an evidentiary hearing

on issues of substantial importance, it is apparent from the record that

3/ Petitioner Gogel's personal qualifications were presented to the Licensing
Board on the question of his individual intervention, despite his residence

,'
'

140 miles from the proposed site. Special Prehearing Conference Tr.14-16,
September 19, 1979. Having taken the question under advisement (Tr. 16),
the Board subsequently ruled against him for lack of standing. Memorandum ,

'

of Special Prehearing Conference and Order, October 10,1979, at 2.
I
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Petitioners merely seek a foothold in the proceeding by submitting otherwise

acceptable contentions after the initial time for filing their petition had

elapsed. If, in fact, Petitioners' newly proposed contentions were admitted

in this proceeding, the Staff would immediately move for consolidation of

Petitioners with other intervenors who had successfully raised contentions

involving these issues. It is not apparent that any purpose will be served

by admitting these contentions at this time. If, in fact, Petitioners possess

the knowledge, resources, and willingness to develop the record on these

issues, there is nothing to prevent them from informally offering assistance

to admitted intervenors in the proceeding.

CONCLUSION

For the reasons set forth above, NRC Staff opposes Petitioners' Motion for

Leave to File a Second Amended Petition to Intervene, and the admission of

Petitioners' Proposed Contentions 16 through 19 as matters in controversy.

Respectfully submitted ,

A & n! des Y
R' hard J. Godf/rd'
Counsel for NRC%taff

Dated at Bethesda, Maryland
this12th day of December,1979.
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UtilTED STATES OF AF. ERICA
M'JCLEAP. REGULATORY C0" ::SSION,

GEFORE THE ATO ilC SAFETY AGD LICEUSIGG COARD

In ti:e Matter of )

C0:1.1:"|EALTH EDIS0N COMPANY, et al. Docket Nos. S50-599
--

) S50-600
(Carroll County Site) )

CERTIFICATE OF SERVICE

I hereby certify that copies of "NRC STAFF RESPONSE TO CITIZENS AGAINST NUCLEAR
POWER, INC. " MOTION FOR LEAVE TO FILE SECOND AMENDED PETITION" AND "SECOND
AMENDED PETITION FOR LEAVE TO INTERVENE" in the above-captioned proceeding
have been served on the following by deposit in the United States mail, first
class or, as indicated by an asterisk, through deposit in the Nuclear Regulatory
Commission's internal mail system, this 12th day of December, 1979.

John F. Wolf, Esq., Chairman Mr. John W. Cox, Jr.
3409 Shepherd Street Jo Daviess County Ad Hoc Committee
Chevy Chase, Maryland 20015 on Nuclear Energy Information

906 Campbell Street
* Mr. Glenn 0. Bright Galena, Illinois 61036

Atomic Safety and Licensing Board
U.S. Nuclear Regulatory Commission Mr. James C. Schwab
Washington, D.C. 20555 State Coordinator

Iowa Public Interest Research Group, Inc.
Dr. Robert L. Holton 36 Memorial Union, Iowa State University
School of Oceanography Ames, Iowa 50010
Oregon State University
Corvallis, Oregon 97331 Nancy J. Bennett

Assistant Attorney General
Philip P. Steptoe, Esq. Environmental Control Division
Isham, Lincoln & Beale 188 West Randolph, Suite 2315
One First National Plaza, 42nd Floor Chicago, Illinois 60601
Chicago, Illinois 60603

Mr. Jim Dubert
Thomas J. Miller c/o Iowa Socialist Party
Attorney General of Iowa 28011s West Street
State Capitol Complex Ames, Iowa 50010
Des Moines, Iowa 50319

Jan L. Kodner, Esq.
230 W. Monroe
Suite 2026 ]f)f j89
Chicago, Illinois 60626
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* Atomic Safety and Licensing Mr. James L. Runyon
Board Panel 1316 - Second Avenue

v.5. iJClear Regulatory Commission P. O. Box 307
Washington, D.C. 20555 Rock Island, Illinois 61201

* Atomic Safety and Licensing Mr. Edward Gogel
Appeal Board Panel 6105 W. Winthrop

U.S. Nuclear Regulatory Commission Chicago, Illinois 60660
Washington, D.C. 20555

* Docketing and Service Section
Office of the Secretary
U.S. I;uclear Regulatory Commission
Washington, D.C. 20555

David N. Howarth, Esq.
RFD 2, Box 115
Elizabeth, Illinois 61028 ,

.

.1, - -]'
----

RIi ard J. God p6
C unsel for N C Staff
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