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MEMORANDUN AND ORDER

By motion dated September 27, 1979 and supplements dated
September 28 and 29, Chesapeake Energy Alliance (CEA) moves
that the board's memorandum and order of September 21 setting
the special prehearing conference be modified in several
respects. The NRC staff and the licensee oppose the motion.

CEA's principal request is that the schedule in the
board's order of September 21 be set back approximately two
months to provide more time for petitioners to prepare con-
tentions and to become informed on the procedural and technical
aspects of this proceeding. CEA also requests that certain
activities not contemplated by the board's order be added to
the schedule.

CEA's request to delay the prehearing schedule is denied

for the general reasons that the schedule in the board's order
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closely parallels the schedule recommended by the Commission

in its Order and Notice of He«ring of August 9. Ko major
circumstance is identified by CEA which was not known to the
Commission when it issued its order. Additiomally, this board,
independent of the Commission's recommendations, believes that
the schedule is reasonable. Nevertheless, the board is
sympathetic to many of CEA's concerns, and we have considered
each of its points.

We recognize, as CEA's representative states, that the
alliance may not be familiar with NRC procedures, it may be
limited in the time available to prepare for the proceeding
and it may be limited in resources. Other petitioners doubtless
have similar problems. To the extent permissible under the
Commission's rules, and consistent with due process to all
parties, the board will take these disadvantages into account
as the proceeding moves along.

CEA may be unaware that, although the intervention rules and
the board's order requires contentions to be filed before the
special prehearing conferznce, NRC practice and other pro-
visions of the rules provide that, for good cause, con-
tentions can be later modified and new contentions may be
added. The board will continue to hear arguments concernirg
the issues during the special prehearing conference now
scheduled and during the prehearing conference following
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discovery. 10 CFR §2.751a and §2.752(c). Typically good cause
may be found for addirg or modifying cont2ntions where informa-
tion not previously available, but important to the proper
resolution of the proceeding, later becomes available.

The fact that the Pres.idential Commission (Kemeny
Commission) to Study the Three Mile Island Accident is due to
report in October was considered by the board and known to
the Commission when the schedules were established. If the
Keneny Commission report requires added contentions or other
changes, the board will entertain appropriate motions and will
itself consider the effect of the report upon this proceeding.
In the meantime, anticipating that the Kemeny Commission report
will contain information bearing upon this proceeding the board
requests the NRC staff to give a high priority to providing
petitioners and participating Commonwealth agencies with copies
of the report promptly. If the full report is not timely avail-
able for distribution, the staff should consider providing
copies of any executive summary.

CEA complains that copies of NUREG-0578, TMI-2 Lessons
Learned Task Force Status Report, was not mailed to it by the
staff with other materials intended to aid petitioners. We
nov understand that copies have since become available and
sent to petitioners. But, in any event, NUREG-0578 was re-

ferred to in the Commis=ion's Order and Notice of Hearing of
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August 9 which vas published August 15, Interested persons

were notified tiat copies of the document were available for

inspection in document rooms in Harrisburg and Washington, D.C.,

the latter location being within 45 miles of CEA's Baltimore
headquarters. It may not have been convenient for any member
of CEA to examine NUREG-0578 in a public document roon, but we
may not delay tie proceeding on that account, Intervenors
assume a responsibility to be productive parties to the pro-
ceeding. A strong effort to become informed on the issues as
to which they seek to intervene may be a part of that respcnsi-

bility.

In additioa to NUREG-0578, the staff provided to petitioners

copies of the ILE report of its TMI investigation (NUREG-0600),
the NRC Staff Practice and Procedure Digest (NTREG-0386) and
Parts 2, 20, 50 and 51 of the NRC regulations. Apparently the
licensee sent petitioners a 100 page document referring to
recommended reqiirements for the restart of TMI-1l. CEA points
to the length aad complexity of these documents in its request
for more time. CEA also requests an order requiring ready
access to consultation with NRC staff members or other quali-
fied persons, and requests that seminars be held to brief the
parties on the staff documents.

¥e have not seen the licensee's document, but as to

those sent by tae staff we agree that sozme are lengthy. Much
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of the material is technical, and it may be difficult for an
inexperienced i:tervenor tc master it all. The staff was not
literally required to provide this material, nor was the
licensee, althotgh in a larger semse it can be said that to do
s0 is a part of their overall responsibilities.

¥e have no easy answer to CEA's complaint. Much of the
material yet to be produced in this proceeding will also be very
technical. If each effort by he staff or the licensee to
provide information to intervenors and to assure a complete
public record is met by an order delaying the proceeding to
meet the particrlar needs of an individual intervenor, the
result may be to constrict the flow of information or unduly
to prolong the proceeding. The public interest lies in
encouraging a frll disclosure of the underlying facts in a
reasonably expeditious proceeding. Therefore we will not
order a delay as a result of the staff's efforts to assist
and the licensee's efforts to inform.

As the petitioners are now aware, the NRC staff, pursuant
to its traditiozal practice and the board's order, is con=-
ducting negotiating and clarifying sessions with petitioners.
The staff has committed itself to comply with the Commission's
order to assure participants informal access to NRC staff con-
siderations of :the issues and to honor all reascnable requests

1/
for information on the Staff's position.™ The staft has not

1/ Staff respo:se to CEA's motion, p. 7.
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expressly agreed to provide counseling on NRC adjudicative
procedures, but this may be an oversight. In other proceedings
we have observed that legal counsel for the 3taff has provided
information concerning NRC practice in response to specific
questions. We urge the staff to coéntinue this practice.g/

The board denies CEA's motion to order general instructional
seminars as impractical and unnecessary. After it has reviewed
ma erials available to it in lightof its own special interest
and contentions, CEA may make specific requests for advice from
the staff. and at the special prehearing conference the board
will also attempt to assist all petitioners concerning the pro-
cedures in this hearing.

In a rather complex paragraph, (Motion, p. 6) CEA moves
for an order which, as we understand it, would require the
NRC staff to evaluate the lack of intervenor resources as it
affects their respective abilities to precent their interests
in the proceeding. If the proceedings are found to be adversely
affected and if the intervencr's effectiveness is deemed

diminished as a result of inadequate resources, CEA would require

2/ In fact we have observed the staff assist intervenors in
drafting contentions in appropriate langusge even when the
staff disagrees with the merits and suitability of the con-
tentions. In the order of September 21 the staff was assigned
the primary responsibility for negotiating both the
suitability and the form of contentions.

1211 347



w -

a mechanism to offset this effect and disadvantage. CEA alludes
to its lack of full-time staff, qualified legal counsel, techni-
cal expertise, clerical staff, and adequate photocopying equip -
ment .

The boerd views this portion of CEA's motion to be an
indirect recues: for intervenor funding. This is also the view
of the NRC staf? and licensee who vppose financial assistance to
intervenors on the basis that it is contrary to expressed
Conmmission policy. Staff and licensee are correct. The Com-
mission on Nowenber 12, 1976 issued a "Statement of Considera-
tions Termiratiag Rulemaking” on the possibility of rinancial
assistance to participants in C-mmission proceedings. CLI-76-23;
4 NRC 494, 504-96. The Commission deternined that a funding
program is, im zemeral, not appropriate at this time.

In holéing open the possibility of funding on issues of
psychologicel distress, the Commission exercised its discretion
to consider an sxception on that issue. By that exception, the
Coamission indicated that it had considered general financial
assistance to iatervenors but decided not to consider funding
on all issues. Therefore the board denies CEA's request for a
study of the meed for funding because we are without authority

3/
to grant any fuading.™

g/ Sever.l other petitioners including Mr. Sholly, Mr. Lewis

and ECNP have requested intervenor funding. This order is
dispositive of their requests. By motion dated October 5,
1979 Anti-Niclear Group Representing York (ANGRY) moves the
board to ce~tify to the Commission the question of financial
assistarce to 211 intervenors regardless of issue. We will
rule on ANGRY 's motion in due course.
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Despite the fact that the board must decline requests for
intervenor funding, we believe that some authority remains to
provide for certain assistance to intervenors where the purpose
and effect is to avoid delay and to contribute to the efficient
and orderly conduct of the proceeding.

Even though the regulations require that parties follow
certain procedures and file a stated number of copies of
documents when servirg motions and other papers, it is rare,
if ever, that interve ors lose on inportant issues or are dis-

missed from proceedings solely because of a technical failure

to comply with the filing rules. What happens is that the board,

staff counsel, or counsel for the utility somehow belatedly
learns that a paper has been filed but not correctly served.
The result is confusion, delay anu wasted resources. Sometimes
orders are issuned in the mistaken belief that a party has no
position on the matter and that error must then be ccrrected.
Therefore this board will explore means by which a
reliable and affordable system of duplication of papers, filing,
and other communication methods can be established. Under the
assumption that the licensee has the greatest irterest in
avoiding delay in the proceeding the board will call upon
counsel for licensee to address the problem and to propose
solutions at the special prehearing conference. The board will

also request counsel for NRC staff to comment upon whether it
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is practical and appropriate to make available a disinterested
member of the staff of the Office of the Executive Legal Director
to intervenors to answer procedural questions. This assistance
would not be for the purpcse of helping intervenors to prevail
on issues in controversy “Huir to assist the board ir exercising
its responsibilities under 10 CFR §2.718 and §2.756, and to
respond to the Commission's expectation that the board will
conduct the proceeding expeditiously. Order and Notice of
Hearing, p. 10.

CEA requests that all petitioners be provided copies ot
all other petitioners' petitions and draft contentions 30 that
they may discuss consolidation. On October 11 the board clerk
mailed these filings to 4ll petitioners and Commonwealth agencies.

CEA moves for an order permitting further modification of
the board's order of September 21 if required in the public
interest. Such an order is unnecessary and would be ineffective.
Motions should be aade for a specific purpose in the context of
the asserted need for the relief sov~"t*, By the same reasoning
we deny CEA's motion to provide now foi1 later extensions of time.

THE ATOMIC SAFETY AND
LICENSING BOARD
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Dated at Bethesda, Maryland

tais 15th day of October, 1979.



COURTESY NOTIFICATION

This is intended solely as a courtesy and convenience
to provide extra time to *hose notified. O0Official service
will be separate from the courtesy notification and will be
made by the Office of the Secretary of the Commission.

I hereby certify that I have today maileu covoies of
the Board's MEMORANDUM AND ORDER, dated this date, to the
persons designated on the attached Courtesy Notification
List.

s‘/\/ /j‘
/éﬁdur'/c7i ’4Zﬁ~4”“/
Doris M. Moran
Clerk to the Board

Dated:
October 15, 1979
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Coalitior for Nutlear Power
Plart Poscponem2nt

2610 Grezdon Drive

Vilmingtcn, Jelavare 19308

Nr. iobert Q. Pollari
Cheszpeake Ezergr Alliance
60% Yortrelier S:iree:
Baltimore, Marvland 21218

rix W. Car:er, Esq.
Assistan: At:orney General
505 Ixecutive House
P. 0. Box 2337
Harrisburg, emnsylvania 17120

Walter W. Coaem, Esc.

Consmer Advocate

Depastmeat o Justice
Stravberry Sjuars, lith Floor
Harrisburg, “ennsylvania 17127

Mr. locald LowTy

Pennsvivanis Commissioca on the TMI
303 sgziculture 3uilding

2371 Sor:zh Coaersn Street
42arr.s>urtg, Jearsylvarisz 17120

Dr. Chauncey Kepford

Environmental Coalicrion on Nuclear Power
433 Orlando Avenue

State College, Pennsylvania 16801

Robert L. Knupp, Esq.
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Harrisburg, Pennsylvania 17110
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John A. Levin, Esq.

Assistant Counsel

Pennsylvania Public Utility Commission
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Harrisburg, Pennsylvania 17120

Mr. Steven C. Sholly
304 South Market Street
Mechanicsburg, Pennsylvania 17055

Theodore A. Adler, .

Widoff Reager Selkowitz & Adler, P.C.
P. 0. Box 1547

Harrisburg, Permsylvania 17105

Ellyn P. Weiss, Eaq. (UCS)
Sheldon, Harmon, Roisman & Weiss
1725 1 Street, N. W., Suire 506

Washington, D. C. 20006
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