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UNITED STATES OF AMERICA*

NUCLEAR REGULATORY COMMISSION

BEFORE THE ATOMIC SAFETY AND LICENSING APPEAL BOARD

In the Matter of )
)

HOUSTON LIGHTING & POWER COMPANY ) Docket No. 50-466

(Allens Creek Nuclear Generating
Station, Unit 1) )

NRC STAFF'S CONSULIDATED RESPONSE TO APPEALS OF
EUGENE MUELLER, KATHRYN OTTO, PATRICIA L. STREILEt! AND DONALD D. WEAVER

On November 29, 1979, and December 12, 1979, respectively, Eugene Muelter filed

a notice of appeal and supplemental brief challenging the Licensing Board':;

Order dated November 19, 1979, insofar as it designated his filings of

July 10, 1979, and September 25, 1979, as a request to make a limited

appearance statement rather than as a petition for leave to intervene. In

a notice of appeal dated December 10, 1979, and supplemental brief dated

December 14, 1979, Kathryn Otto, Patricia L. Streilen and Donald D. Weaver

challenge the same Licensing Board Order, in that it had also designated them

as limited appearees in the captioned proceeding. For the reasons set forth

below, the Staff opposes the appeals of all four of these ',ndividuals.

BACKGROUND

On June 18, 1979, a " Supplemental Notice of Intervention Procedures" (Supplemental

Notice) was published in the Federal Register at the Licensing Board's direction

(44 Fed. Reg. 35062). It is fair to say that this notice was prompted by a ;

series of decisions of this Board which had (1) found previous notices of

b* '"
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b and (2) discussedopportunity tc irtervene in this proceeding too restrictive

possible republication of the prior notices. See ALAB-535, 9 NRC 377 (April 4.

1979); ALAB-539, 9 NRC 422 (April 23,1979); ALAB-544, 9 NRC 630 (May 3,1979).

The relevant history of the proceeding was summarized by this Board in ALAB's

E35 and 539 and need not be rehearsed in detail here. Briefly, however,

the May and SepMmber,1978 notices were found too restrictive by this Board

because the Licensing Board had limited permissible contentions to those that

dealt with either changes in the generating station resulting from the cancel-

lation of one unit, or information arising after this Board's affirmanceb of

the Partial Initial Decision in this matter. Y

In ALAB-539, in the process of denying the Staff's motion for clarification of

ALAB-535, this Board found that republication of a notice providing opportunity

for intervention was neither "necessary or desirable," inter alia because

it was "at least doubtful that the limitation served to discourage potential

petitions (although, as recognized in ALAB-535, it may have had an effect upon

the choice and development of contentions whi;h were set forth in the petitions

filed)." 5/

Y- The notices which were found too restrictive by this Board are dated May 31,
1978 (43 Fed. R_eq. 23666) and September 11, 1978 (43 Fed. Reg. 40328), respectively.e

- ALAB-301, 2 NRC 853 (Dacember 9,1975).

- 2 NRC 776 (November 11,1975).

#- 9 NRC at 426.

/- Id. , at 427.
-
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Thereafter, in ALAB-544, in ruling upon a motion for reconsideration of ALAB-

535 filed by TEXPIRG (an intervenor in this proceeding), this Board noted the

uncertainty created by TEXPIRG with regard to whether potential intervention

petitions had, in fact, been discouraged by the " improper limitation"S n the 1978i

notices. While not directing the Licensing Board to republish the notice providing

an opportunity to intervene, this Board stated that "it would not be appropriate

for us to forbid republication." (emphasis in original) Finding that it was

in the public interest to do so, the Licensing Board published the above-mentioned

Supplemental Notice. The Supplemental Notice provided, inter alia, that:

[A]ny person (other than those persons and organizations
which filed petitions for leave to intervene pursuant
to the above notices of May 31 and September 11,1978),
who did not file a petition pursuant to those notices
because of the restrictions on permissible contentions
contained therein, and who wishes to intervene as a
party to this proceeding must file a written petition
for leave to intervene in accordance with the provisions
of 10 C.F.R. 2.714. Such person shall state that he
failed to file a petition for leave to intervene pursuant
to the Board's notices of May 31 and September 11, 1978,
becduse of the restrictions on permissible contentions

contained in those notices.

In response to that notice, over 60 individuals requested leave to participate

in the proceeding, either as limited appearees or as full parties.

On August 6, 1979, the Licensing Board issued an Order (44 Fed. R_eg. 47653)e

which set October 15-19, 1979, as the dates for a special prehearing conference

in this proceeding, and provided that all contentions were required to be filed

by September 14, 1979. Subsequent to the special prehearing conference, on

November 19, 1979, the Licensing board issued the Order which is the subject __

of these appeals.

6 2 101S9 NRC at 632.
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ARGUMENT

Taken as a group, the individuals who have filed the instant appeals have raised

three alleged errors committed by the Licensing Board in establishing procedures

to be followed in the proceeding subsequent to its decision to "renotice" this

case. First, it is argued by all of the appellants save Mr. Mueller that publication

of a notice in the Federal Register alone deprives tnem of due process of law,

since members of toe public may not actually receive this type of notice. 8] However,

that argument is totally unavailing to the appellants, it being well settled that

publication of agency rulings or regulations in the Federal Register is " notice

to all of the world" of their contents. Lynsky v. United States, 126 F.Supp.

453, 455 (Ct. C1.1954); Federal Crop Insurance Company v. Merrill, 332 U.S.

380, 384-385 (1945); Federal Register Act of 1935, 44 U.S.C. 51507.
.

Further, pursuant to Section 189a of the Atomic Energy Act, as amended, 42 U.S.C.

2239(a), and 10 CFR s2.104(a), the specified method for publication of a notice

providing an opportunity for intervention in NRC licensing proceedings is the

placement of such a notice in the Federal Register. No other notice is required.

By arguing that Federal Register notice is inadequate, the appellants challenge

the statute and the above-mentioned regulation. A challenge to a Commission

regulation such as 10 CFR 62.104(a) is, of course, prohibited by 10 CFR 82.758,

absent a showing, not made here, of "special circumstances."

.3Although it is not clear from their brief, appellants are obviously making
this argument in the context of the May and September,1978 notices, which
they apparently never saw. They obviously read and petitioned for leave
to intervene pursuant to the June 18 Supplemental Notice. -

1692 102



.

-5-
.

The second argument, made by all of the appellants, concerns the recuirement

of the June 18, 1979 Supplemental Notice that all petitioners state that their

failure to file petitions pursuant to the earlier notices was a result of the

restrictions contained in those notices. Mr. Mueller states that this require-

ment is improper because "the Licensing Board lacked the authority to establish

that order"$ and it violates "my rights as a taxpayer citizen."E The other

three petitioners argue that "the requirement of a statement of or proof cf

intimidation by the restrictions in prior notices denies due process." However,

Mr. Mueller fails to explain why the Licensing Board lacked authority to establish

its order. Similarly, the remaining petitioners fail to explicate the reasons

why the order in question denied them due process of law.

The Licensing Board's requirement (that petitioners allege forebearance from
I

previously filing petitions because of restrictions contained in earlier notices)

was entirely proper. As is made clear from a reading of this Board's decisions

in ALAB's 535, 539 and 544, the single question remaining in controversy (as

a procedural matter) after issuance of those opinions was whether additional

petitions would have been filed but for the restrictions in the May and September,

1978 notices. Thus, the Supplemental Notice was an attempt to verify that (1) the

individuals filing petitions had read the prior notices and (2) that they had made

a decision not to file a petition because the issues which they sought to raise

$" Supplemental Brief," dated December 12, 1979.

" Notice of Appeal," dated November 29, 1979, p. 1.
b" Supplemental B;ief in Support of Appeals of Kathryn Otto, Patricia L. Streilen

and Donald D. Weaver," dated December 14, 1979, p. 3. 2
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would not be litigable under the tems of those notices. It was eminently reasonable ,

for the Licensing Board to seek this information, since if new petitioners had not

read the prior notices, they would not have filed in any case and could not now

be heard to complain. In addition, if new petitioners sought only to raise issues
I

at this time which could have been raised even under the prior " restrictive"

notices, there was no reason to entertain those petitions either. In short, the

Licensing Board's Order properly invited new intervention from the only class of

people who could legitimately complain about restrictions in the prior notices.

Finally, Mr. Mueller argues that the Comission's Rules of Practice provide that

contentions do not have to be filed until 15 days prior to the special prehearing

conference, and that the Licensing Board's requirement that contentions be filed

by September 14, 1979 tinstead of September 30, 1979) violated that regulation. E

Thus, he implicitly argues that his contentions were timely. However, as this

Board has already pointed out in this proceeding, a Licensing Board may, under

10 CFR 62.711(a), alter the time periods otherwise established by the Rules

of Practice.M Thereafter, in an opinion which dealt with procedural matters

surrounding the October 15-19 prehearing conference, this Board expressed

approval of the Licensing Board's alteration of the time period set forth in

10 CFR 62.714 for the filing of contentions, stating:

E r. Mueller did not file contentions until September 25, 1979, and attemptedM
to justify his tardiness on the grounds that he had not read the Licensing
Board's August 6 Order and had been told by friends that he would have until
September 30, 1979, to file contentions. (Tr. 757-763). We do not know whether
Mr. Mueller, in fact, read the August 6 Order. We do know, however, that
he was served with a copy of that Order by the Commission's Docketing and-Service
Section on August 8, 1978. He, therefore, was on notice that September 14,
1979, was the deadline for filing contentions. In any case, the fact that he
failed to read the August 6 Order or the Federal Register notice containing
that Order is patently insufficient to establish good cause for gati 0 4
filing of contentions.

3-fALAB-564, NRC (September 19, 1979), fn. 4.
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The Licensing Board has scheduled a special prehearing
conference to begin on October 15, 1979. Among the
principal matters to be taken up, it appears, are the
large number of pending intervention petitions and proposed
contentions. In that regard, the Board established September
14th as the final date for the filing of contentions. In
setting that date, the Board cut back the time normally
allotted by the rules. Its purpose in doing so seems to
have been to allow time for the applicant and staff to
take a position, in writing, on the acceptability of the
intervenors' contentions in advance of the conference.

Although such a procedure is not specifically sanctioned
by the Rules of Practice, we have no essential difficulty
with it. To the contrary, particularly where a large
number of intervenors are involved (many with a long
list of contentions), it makes a good deal of sense to
structure the proceeding so that all participants know,
before they arrive at the conference, what position the
proponents of the plant are taking on the various contentions. _14/

In addition, this Board recognized that:

The Rules do not seem to deal explicitly with the filing
of objections to contentions. Under the format laid
down by the Rules, however, if contentions are not filed
until 15 days days before the conference, then the
applicant and staff would likely not be able to state
until the conference itself which contentions they
thought to be inadmissible. ]3]

The Licensing Board's August 6 Order certainly provided the petitioners

with more than sufficient time in which to frame contentions. The publi-

cation of the Supplemental Notice on June 18, 1979, effectively gave the

petitioners approximately three months in which to prepare a statement of issues

which each wished the Licensing Board to consider. In addition, from the time of

5ALAB-565, NRC _ _, (October 1,1979), pp. 3-5.

$d.,atp.5,fn.10. Indeed, as the rules are currently written, if a petitioner
fails to file contentions until 15 days prior to the conference (and the
contentions are mailed), the Staff's response would technically not be due for
20 days, i.e., five days after the prehearing conference had comenced. See
10 CFR 552.714(c) and 2.710. Needless to say, such a situation would hardly

expedite consideration of the proffered contention .6 9 210 5
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the August 6 Order, each individual had one month in which to finish preparation

of contentions. Mr. Mueller, or any other petitioner for leave to intervene,

cannot be heard to complain if he or she waits until the last possible moment

to prepare and submit contentions. It is reasonable to expect that individuals

who file petitions for leave to intervene should have in mind, at the time of

their original filing, the issues which they wish to explore. It was certainly

reasonable for the Licensing Board to expect that those issues could be framed

as contentions on or before September 14, 1979.

For all of the above reasons, the Staff believes that the appeals of Messrs.

Mueller and Weaver, Ms. Streilen and Ms. Otto should be dismissed, and that

the Licensing Board's Order of November 19, 1979, should be affirmed insofar

as it designated them as limited appearees in this proceeding.

Respectfully submitted,

['

Stephe M. Schinki
Counsel for NRC Staff

'

Dated at Bethesda, Maryland,
this 28th day of December, 1979.

=-
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In the Matter of
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'
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CERTIFICATE OF SERVICE

I hereby certify that copies of "NRC STAFF'S CONSOLIDATED RESPONSE TO APPEALS OF
EUGENE MUELLER, KATHRYN OTT0, PATRICIA L. STREILEN AND DONALD D. WEAVER" in the

'

above-captioned proceeding have been served on the following by deposit in the
Unit.ed States mail, first class, or, as indicated by an asterisk by deposit in
the fluclear Regulatory Comission internal mail system, this 28th day of December,
1979: ;

,

Alan S. Rosenthal. Esq., Chairman * Richard Lowerre, Esq.
Atomic Safety and Licensing Asst. Attorney General for the

Appeal Board State of Texas
U.S. Nuclear Regulatory Commission P.O. Box 12548
Washington, DC 2055b Capitol Station

Austin, Texas 78711
Dr. John H. Buck *
Atomic Safety and Licensing Hon. Jerry Sliva, Mayor

Appeal Board City of Wallis, Texas 77485
U.S. Nuclear Regulatory Conmission
Washington, DC 20555 Hon. John R. Mikeska

Austin County Judge
Michael C. Farrar, Esq. *

Atomic Safety and Licensing
. P.O. Box 310

Bellville, Texas 77418
Appeal Board

U.S. Nuclear Regulatory Comission Mr. John F. Doherty
Washington, DC 20555 4327 Alconbury Street

" "' "*Sheldon J. Wolfe, Esq. , Chaiman *

Atomic Safety and Licet ing Board Panel Mr. and Mrs. Robert S. FramsonU.S. Nuclear Regulatory Commission 4822 Waynesboro Drive
Washington, DC 20555 Houston, Texas 77035

Dr. E. Leonard Cheatum Mr. F. H. Potthoff, IIIRoute 3, Box 350A 1814 Pine VillageWatkinsville, Gecrgia 30677 '

Houston, Texas 77080

Mr. Gustave A. Linenberger *
D. MarrackAtomic Safety and Licensing Board Panel

U.S. Nuclear Regulatory Comission
1 r 77401 2

Washington, DC 20555
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Texas Public Interest Margaret Bishop
Research Grouo, Inc. 11418 Oak Spring .

c/o Janes Scott, Jr. , Esq. Houston, Texas 77043
8302 Albacore
Houston, Texas 77074 Glen Van Slyke

*

1739 Marsnall
Breada A. McCorkle Houston, Texas 77098

-

6140 Darnell
Houston, Texas 770/4 J. Morgan Bishop

*

11418 Oak Spring
Mr. Wayne Rentfro Houston, Texas 77043
P.O. Box 1335
Rosenberg, Texas 77471 Stephen A. Doggett, Esq.

Pollan, Nicholson & Doggett
Rosemary N. Lemmer P.O. Box 592
11423 Oak Spring Rosenberg, Texas 77471
Houston, Texas 77043

- Bryan L. Baker
Charles Andrew Perez ,1118 Montrose
1014 Montrose Blvd. Houston, Texas 77019
Houston, Texas 77019

Robin Griffith
Leotis Johnston 1034 Sally Ann
1407 Scenic Ridge Rosenberg, Texas 77471
Houston, Texas 77043

Elinore P. Cunmings.

Atomic Safety and Licensing * 926 Horace Mann
Appeal Board Rosenberg, Texas 77471

U.S. Nuclear Regulatory Comission
Washington, DC 20555 Mrs. Connie Wilson

11427 Oak Spring
Atomic Safety and Licensing * - Houston, Texas 77043

Board Panel
U.S. Nuclear Regulatory Commission Patricia L. Streilen
Washington, DC 20555 Route 2, Box 398-C

Richmon, Texas 77469
Docketing and Service Section *
Office of the Secretary Carolina Conn
U.S. Nuclear Regulatory Comission 1414 Scenic Ridge
Washington, DC 20555 Houston, Texas 77043

Mr. William J. Schuessler Mr. Robert Alexander
5810 Darnell 10925 Briar Forest #1056
Houston, Texas 77074 Houston, TX 77042 .

T

1692 108



.

-3-
.

R. Gordon Gooch, Esq. Mr. Eugene E. Mueller
Baker & Botts 15602 Corsair Road
1701 Pennsylvania Avenue, N.W. Houston, Texas 77053
Washington, DC 20006

,

Ms. Kathryn Otto
J. Gregory Copeland, Esq. Rt. 2 Box 62L
Baker & Botts Richmond, Texas 77469 -

One Shell Plaza
Houston, Texas 77002 Donald D. Weaver

P. O. Drawer V
Jack Newman, Esq. Simonton, Texas 77476
Lowenstein, Reis, Newman & Axelrad
1025 Connecticut Avenue, N.W.
Washington, DC 20037

Carro"Hinderstein
8739 Link Terrace
Houston, Texas 77025

f .-|
*

.Stephenft1. Schinki '

Counsel for NRC Staff
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