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UNITED STATES OF AMERICA
NUCLEAR REGULATORY COMMISSION

BEFORE THE ATOMIC SAFETY AND LICENSING BOARD

In the Matter of Y ‘J<Q§é'
HOUSTON LIGHTING & POWER COMPANY Docket No. 50-466 “/ &

(Allens Creek Nuclear Generating
Station, Unit 1)
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DOROTHY CARRICK, CAROLINA CONN, ELINORE CUMINGS, STEPHEN MOGGETT,
ROBIN GRIFFITH, LEOTIS JOHNSTON, ROSEMARY LEMMAR, KATHERIN® OTTO,
FRANCES PAVLOVIC, CHARLES PEREZ, WILLIAM SCFUESSLER, PATRICIA STREILEIN,
M-QLENE WARNER, AND CONNIE WILSON

By an order dated August 6, 1979 this Board established Septem'er 14, 1979

as the deadline for the filing of contentions by all petitioers for leave

to inte:vene in the captioned proceeding. Each of the above-named individuals
has *iled a timely supplement to their petition for leave to intervene

setting forth the contentions which they seek to have admitted as issues in
controversy in this proceeding. The NRC Staff responds as set forth below to

, o 1
the contentions of each of the named pet1t1oners.-—/

Bry«n Baker

Contention 1

Mr. Baker contends that the Applicant is not financially qualified to design

and construct the Allens Creek facility. However, the contention cunsists

-t Te Staff nas responded in separate pleadings to the supplements to the
interventicn petitions filed by Glen Van Slyke and Deonald D. Weaver.
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largely of speculation concerning possible future difficulties which the Appli-
cant may encounter in acquiring the rate relief necessary to construct the
plant. The petitioner asks that the Board require the Applicant to obtain
"secure funding" from a private source to be repaid after the plant is con-
structed and (2) that the Applicant should be required to demonstrate a cer-
tainty that the Texas PUC and the various local governments will provide the

Applicant with the necessary funds *o construct the plant.

This contention should be rejected because it is based largely on speculation
and because the demonstration of financial qualifications which the petitioner
would require goes far beyond what is required under Commission regulations
or practice. As the Commission itself noted in the Seabrook proceeding,

“a 'reasonable assurance' [of financial qualifications] does not mean a demon-
stration of near certainty that an Applicant will never be pressed for funds
in the course of construction., It does mean that the Applicant must have a

reasonable financing plan in light of relevant circum<tances.” Public Service

Company of New Hampshire (Seabrook Station, Units 1 and 2), CLI-78-1, 7 NRC 1,

18 (1978). In the course of the Seabrook decision, the Commission specifically
recognized that in the past few years many utilities in the process of constructing
nuciear facilities have exrerienced unforeseen financial difficulties. In re-
quiring that the Applicant in this proceeding demonstrate a near certainty that

the Texas PUC will grant the recues:ed rate relief, the petit.oner requests a
showing which the Ccmmission clearly determined was not required in order to

find that an Applicant for a construction permit was financially qualified.
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Nor is there any basis, either in the regulations or Commission oractice, for
requiring that the Applicant obtain funds for the construction of a nuclear

facility from any particular source.

The Staff's examination of the Applicant's financial qualifications in this
proceeding reflects the Commission's guidance in the Seabrook decision. As
stated in Section 20.5 of Supplement No. 2 to the Staff's Safety Evaluation
Report (SER), the Staff conclusion that the Applicant is financially qualified
to design and construct the Allens Creek facility is based upon an assessment
that the financial projections submitted by the Applicant constitute a reasonable
fin>ncing plan, and that:

We do not consider these proje.tions to be a forecast of

the financing which will necessarily occur. They need

only demonstrate one possible way by which the planned

construction program, including the subject facility,

might reasonably be financed. It is expected that financing

plars will change from time to time to accommodate changing
cor iitions.

Mr. Baker has raised nothing, except pure speculation, which calls into question
either the reasonableness of the financing plan or itc ability to adapt to
changing economic conditions over the period during which the Allens Creek

facility will be constructed.

Finally the Staff i ~*es that Mr. Baker states that he could have aised this
contention in 1978 using t.> information that was then available to him but

chose to wait until more receit information was available. This Board's
“Supplemental Notice of Intervention Procedures,’ dated June 18, 1979, (44 Fed. Reg
35062) made it clear that only contentions which could not have been raised
pursuant to the Board's prior notices could be raised under the June 18 notice.

Since it appears that 5y Mr. Baker's own admission he could have raised this
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contention pursuant to prior notices of this Board, the Staff believes that
that admission constitutes an additional reason for the rejection of the

contention.

Contention 2

The gist of this contention is that the economic cost of operating the Allens
Creek facility will be significantly greater than that projected by the Auplicant
due to the fact that the Applicant has substantiali, overestimated the capacity
factor for the proposed facility. This contention should be rejected by the

Board, since the Appeal Board made clear in Consumers Power Company (Midland

Plant, Units 1 and 2), ALAB-458, 7 NRC 155, 162-63 (1978) that, absent a showing
that a particular alternative is environmentally superior to the proposed
facility, the fact that the economic cost of the proposed facilii- may be greater
than some alternatives is not an issue to be considered in licensing proceedings.
While the petitioner states that the 80% capacity factor should be reevaluated
because it "will greatly affect the comparison of nuclear costs to costs of

all alternative energy sources" he does not allege that any alternative energy
source is environmentally superior to the proposed facility nor does he even
allege that the cost comparison of nuclear power with any specific alternative
would cange in light of his proposed reevaluation of the projected 80% capacity
factor. For these reasons, the Staff believes that this contention should be

rejected by the Board.
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Mr. and Mrs. J. Morgan Bishop

Contention 1

The Bishops allege that the population within 50 miles of the proposed facility
has been underestimated and that the plant should not be sited so close to
Houston since in the event of a major accident Houston would have to be evacuated
with attendant serious consequences. The petitioners provide no basis either

for their assertion that the population has been underestimated or for the
speculative allegation that it would be necessary to evacuate Houston as a

result of any design basis accident at the Allens Creek plant,

With regard to demographic projections for the area surrounding the proposed
site, this Board has already dealt with such demographic data in the context
of its 10 CFR Part 100 site suitability findings in the partial intiai decision

(PID) in this matter. Houston Lighting & Power Company (Allens Creek Nuclear

Generating Station, Units 1 and 2) LBP-75-66, 2 NRC 776, 798. The Board
specifically considered demographic gprojections to the year 2000, and with
specific regard to the city of Houston, stated:

Since the nearest large city, Houston, is sufficiently

distant, no special considerations contemplated by

10 CFR 8100.11(a)(3) need to be given to distance from

that population center.
Subsequent to this Board's consideration of population data in the PID, the
Staff has undertaken to update population projections for the site in both
Supplement No. 2 to the SER, Section 2.1.2, and the Final Supplement to the
Final Environmental Statement (FES Supplement), Section S.2.1 and Tables S.2.1

through S.2.4. The Bishops have provided no Casis for either a reassessment

of this Board's findings in the PID with regard to regional demography, or upon



which to challenge the updated demographic projections in the SER and FES

Suonlement,

Further, the Appeal Board has made it clear that unless the petitioners in
this proceeding can demonstrate a material change in circumstances since the
date of the PID, matters considered and decided in that decision should not

be relitigated. Houston Lighting & Power Company (Allens Creek Nuclear

Generzting Station, Unit 1), ALAB-535, 9 NRC __, Docket No. 50-466 (Aprii 4,
1979) slip op. at 15-16).

In addition, this Board rejected a similar _.tention in its "Order Ruling

Upon Intervention Petitions" dated February 9, 1979 because the petitioner
there, while alleging that new studies showed a substantial population growth

in the area of the proposed site, had not alleged in what manner these increases
in pooulation negated the qualifications of the proposed site to conform to the
Commission's sité selection criteria in 10 CFR Part 100. Similarly, the Bishops
have failed to demonstrate that any of the site selection criteria contained

in 10 CFR Part 100 would be violated by the construction of a nuclear facility

at the proposed site.

Finally, if the "major accident" which the Bishops allege would necessitate
the evacuation of Houston was meant by them to be the type of accident generally

referred to as "Class 9," the Apoeal Board has ruled that the Commission has
adopted a policy against evaluating the consequences of Class 9 accidents on
individual license applications for land based nuclear power ,lan:s absent a

showing that, for the reactor in question, there are snecial circumstances
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that increase the probability of such an event. Offshore Power Systems (Floating

Nuclear Power Plants) ALAB-489, 8 NRC 194 (1978). In its very recent "Memorandum
and Order" of September 14, 1979, in the same case, the Commission refrained
fru~ expressing any views on the question of consideration of consequences of

Class 9 acuidents at land based reactors. Offshore Power Sysiems (Floating

Nuclear Power Plani=) CLI-79-__, 10 NRC __, (September 14, 1979) (slip op. at 9).
Thus, the Appeal Board's r.'ing on that question in ALAB-489 continues to be
controlling. The Bishop's have alleged no special circumtances affecting the
probability of a Class 9 accident in this particular proceeding, and therefore
have no basis upon which to urge the consideration of such accidents at the

Allens Creek facility.

In the above-referenced "Memorandum and Order,” the Commission, stating that

it is concerned about the entire question of Class 9 accidents, announced i
intent to complete the rulemaking begun by the proposed Annex A to Apperdix D
to 10 CFR Part 50, and to reexamine Commission policy in the area. Should
Commission policy with regard to consideration of these accidents change,

this Board would of course be bound to implement whatever chances result
from the completed rulemaking proceeding and allow consideration of contentions
involving such accidents at that time, if aporopriate. Similarly, should the
Commission's criteria for emergency planning change so as to make consideration
of the evacuation of Houston an approLriate consideration in this proceeding,
this Board would be bound by that rule change and would have to allow consideration

of appropriate contentions involving those matters.

At the present time, however, for the reasons stated above, the Staff believes

that this contenticn cshould be rejected by the Board.

O
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Contention 2

The Bishops a'lege that the Applicant has arossly underestimated the population



within two to three miles of the plant boundary and state that plans are being
studied for a major recreational area similar to Disney World in the vicinity

of the plant. They state that if this should occur, there would be a major influx
of residents and large numbers of tourists in the area. The Staff believes that
this contention should be rejected as entirely speculative with regard to the
allegations of plans for a Disney World type area in the vicinity of the plant.
Further, the petitioners state no basis for their allegations concerning under-
estimation of the population within two to three miles of the site. Indeed,

in Supplement No 2 to the SER, in the section referenced in response to
contention 1, the Staff specifically considered updated information with regard
to population in the area within two to three miles of the proposed facility,
since this area is within the designated low population zone (LPZ), and concluded
that the updated demographic data did not change the conclusion that the LPZ

meets the requirements of the site suitability criteria found in 10 CFR Part 100.

For these reasons, the Staff believes that this contention should be rejected

by the Board.

Contention 3

The Bishops allege that the construction permit for the proposed facility
should be denied because there will be more people within 50 miles of the
Allens Creek plant than within 50 miles of several other named facilities.
While that may be true, that fact is irrelevant to the determination as to

whether this particular site conforms to the criteria found in 10 CFR Part 100.
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Once again, the Staff wishes to emphasize, as it has in response to Contention 1,
that both the PID and supplements to the SER and the FES in this proceeding

have considered, ° detail, demographic data both for the present and as pro-
jections throughout the life of the proposed plant. The petitioners have
stated no basis upon which to challenge the analyses either in the PID or in

the Staff documents, and therefore the Board sh.uld refuse to admit this con-

2
tention as an issue in controversy in this proceeding.-—/

Mr. and Mrs. J. Morgan Bishop

Contentions 4 through 9

As the Staff understands these contentions, the Bishops are concerned about the
effects of a postulated rupture from two specific pipelines which are located

in the vicinity of the proposed facility. The first is a twenty-four inch

natural gas pipeline which is owned by the Texas Utilities Company and carries
pressurized natural gis. When this iine is finally positioned, it will pass about
9300 feet from the nearest nroansed plant seismic Category I structure (the ultimate
hear sink structure. Contentions 4, 5, 7, 8 and 9 apnear to concern

themselves with this 24 inch natural gas pipelire.

Contention 6, however, is concerned with the effects of detonation of gas from

a ruptured liquid petroleum gas (LPG) line on the plant. The Staff assumes that the

£/ Indeed i. :s worth noting that as exp.ained in Regulatory Gui~ 4.7, the
Staff evaluates each and every site, including those sited by the petitioners
on the same basis; namely, 1if the projected population density over
the lifetime of the facility exceeds 1,000 persons per square mile, averaged
over any radial distance out to 30 miles, special attention should be given
to consdi eratinn of alternative sites with lower population densities. The
predicted 30 mile population density in the year 2020 for this particular
facility can be calculated to be only 80 persons per square mile. See
Table S.2.2, FES Supplement.
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petitioner is referring to the six inch LPG line owned by the Shell Pipeline
Company, which at its closest approach is about 7000 feet away from the nearest

seismic Category I plant structure.

Taken together, contentions 4 and 5 allege that there wiil be an impact on the
area population due to relocation of the 24 inch natural gas pipeline. These
contentions appear to be based solely on conjecture concerning the stability
of the soil along the rerouted lire and the possibility of floods, which they
allege would increase the probability of pipeline rupture. However, there is
no indication that, for instance, soil conditions along the relocated pipeline
are any more unstable than those where the pipeline is presently located. No
fact or basis is given in support of the assertion that the river could enlarge
its channel and "undercut" the pipeline, and the assertion is no more than
speculation. Indeed, the Bishops have made no case that there will be any
greater danger of pipeline rupture at the new pipeline location than along any
other potential route, including the present pipeline location. In fact, there
is nothing in these contentions which would suggest that there is any hazard

to the local populace in the event of pipeline rupture along the route on which
the pipeline is to be relocated. Therefore, the Staff believes that contentions 4

and 5 mus* be rejected by the Beard.

In contention 7 the Bishops allege that since the ratural gas pipeline will ve
relocated so as to place it near the cooling lake dam, the line could burst
anc through explosion or erosion breach the cooling lake dam, and (1) kill
people in the local area and destroy property due to flooding; and (2) leave

the facility witiout adequate cooling water. Once again, this contention is
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purely conjectural; the petitioners provide no data to support the bare assertion
that a gas explosion either could occur or could provide the force necessary

to cause a breach in the cooling lake dam. It is not at all clear what "erosive
force" the petitioners have in mind, or how this force could erode the dam.

(The petitioners do not contend that the pipeline will be besneath the cooling
lake dam). Absent this information, the assertion that there would be property
damage and loss of life due to flooding as a result of relocation of the natural
gas pipeline is pure speculation. With regard to the Bishop's assertions con-
cerning a safety impact on the proposed facility, it should be noted that this
Board specifically found, in the PID, para. 85, 2 NRC at 799, that when
relocated, this pipeline "will pose no safety hazard to the nlant." That findina
was based on testimony of both the Applicant and the Staff. In addition, in
order to assure itself that that finding remains valid, the Staff has reevaluated
all the pipelines in the vicinity of the plant and, in Supplement Nec. 2 to the

SER prepared for this application (in Section 2.2.4) the Staff concludes that

the natural gas pipeline "does not pose @ hazard to the safe operation of the
plant.” The Bishops have alleged nothing specific which would call either for

a reevaluation of this Board's findings in the PID, or a reassessment of the
Staff conclusion in Supplement 2 to the SER. Therefore, the Staff believes that

contention 7 should be rejected by the Board.

Contentions 8 and 9 assert, without any underlying basis whatsoever, that the

Applicant has underestimated the effects of detonation of gas from the natural



-

gas pipeline in the event of a rupture of that line. The Bishops assert only
that the Auplicant's "assumptions on yield, point of ignition and volume of
eccaped gas are all conjectural." However, they offer no explanation for that
allegation. As such, these contentions do not meet 10 CFR §2.714 which requires
that contentions state with particularity a basis for the allecations contained

therein, and therefore these contentions should be rzjected by the Board.

Contention 6 deals with the liquid petroleum gas (LPG) pipeline owned by the Shell
Pipeline Company which is discussed in Supplement 2 to the SER, in Section 2.2.4.
The Bishops allege that the Applicant has underestimated the effects of detonation
of gas from this pipeline. While the contention lacks any basis for the petitioners’
assertions that the Applicant's "assumotions on yield, point of ignition and

volume of esciped gas are all conjectural, "the Staff, in the cited section of the
SER Supplement, agrees with the petitioner that'"the Applicant's analyses

to date have not demonstrated the assurance . . . that the postulated event

[the rupture of the LPG pipeline] may not be considered as a design basis event.”
The Staff goes on to state in the same section of the SER Suoplement, that:

If such assurance cannot be demonstrated, our position is
that physical changes to the site and/or environs to pro-
vide such assurance are necessary. In response to tnis
position the Applicant has committed to make such changes
if the Staff does not find that the Applicant's future
analyses provide the requisite assurance. Our experience
suggested several acceptable physical changes are possible,
as for example, relocation such as the Apolicant has demon-
strated in the case of the Z4 inch line that is to be re-
located from the vicinity of the site, or providing inter-
ception dikes or revetments to prevent dense propane gas
from overflowing plant structures.
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The Applicant has committed that no later tnan the submittal
of the application for an operating license, it will provide
for Staff review anc approval, physical measures to cope
with the potential hazard. Specifically, the Applicant has
committed to relocation of the pipeline if it cannot demon-
strate by analysis or other alternate physical measures,
acceptable resolution of this matter. We find this commit-
ment acceptable and can recommend granting of a construction
permit prior to ultimate resolution of this issue because
construction of *the plant can proceed independent of and
not foreclose practical resolution of this matter. In
addition, during the several years of the plant is under
construction, there may be changes in the use of the pipe-
line that may influence the mudifications proposed.

The Bishops have shown no reason why any modifications are necessary at the
construction permit stage of review.iij They have not taken issue with the
Staff's conclusions that such modifications can await the operating license
review, if necessary, and soecifically have not .“allenged the Staff's reasons
for believing that it is reasonable and appropriate to await later developments
before determining whether any relocation of the LPG line is necessary. There-

fore, the Staff believes that this contention snould not be admitted as a matter

in controversy by the Board.

Contention 10

The Bishops assert that the Applicant's statement that there are no sources of
corrosive liquid or oil upstream of the plant cn the Brazos River is incorrect.
They content that there are numerous pipelines "carrying a variety of potentially
dangerous substances" upstream of the plant on the Brazos River. The Board
should reject this contention since (1) the Bishops have failed to identify any
of the pipelines about which they speak or to identify any of the substances
carried by those pipelines which could cause the hazards to the plant which

they hyncthesize; and (2) their assertions concerning the postulated impacts

4 see Florida Power & Light Co. {Turkey Point Nuclear Generating Units 3
& 4), Commission, 4 AEC 9, 14-17 (1967), Gulf States Utilities Co. (River
Bend Station, Units 1 & 2), ALAB-444, 6 NBC 760, 776-778 (1377)

-
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on the plant from the rupture of one of these unidentified pipelines is purely
conjectural and supported by no basis whatsoever. Trerefore, the Staff believes

that this contention should be rejected by the Bnard.jL/

Contention 1]

The petitioners assert that it is possible that the Brazos River will change
its course at some time in the future and that if it does so river water may
no longer be available to cool the plant and it would have to be shut down.
For that reason, the petitione 5 allege that the plant should be moved to

a river less likely to change course or to the Gulf of Mexico. The possibility
that there may not be enough cooling water at some time in the future because
of a changing course in the Brazos River is so speculative that it

could not be intelligently addressed by either the Staff or the Applicant.
Further, petitioners have not supplied a basis for their implication that
their are other rivers less likely to change course than the Brazos River.
Therefore since the contention is based on pure specul..ion and lacks a
parrticularized basis as required by 10 CFR §2.714, it should be rejected as an

issue in controversy.

EL/ While not directly responsive to the concern about specific upstream pipe-
lines, the Staff notes that this Board, in the PID, para. 87, 2 NRC at 800
discussed nearby industrial facilities, includin; a large crude oil storage
facility 6 miles NNW of the proposed site and concluded tha* "the effect
of an industrial accident or an inadvertent chemical release need not be
considered in the design of the proposed plant." The Board's overall con-
clusion with regard to effect of nearby activities, including the identified
pipelines, on the proposed facility was that "there are no nearby activities
that would preclude site acceptability.” PID, para. 83, 2 NRC at 8CO.
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Contention 12

The Bishops contend that significant seepage from the cooling lake will transport
radioactive materials to an aquifer that will supply drinking water to area
residents, and that (1) the amount of water that could be ingested by area
residents has not been considered; and (2) that the Allens Creek construction
permit should be denied until it is demonstrated that "no radioactive material

will ever reach any area resident.

The petitioners are obviously unaware that the Staff has indeed considered
seepage from the cooling lake. The Staff's estimate for the initial two unit
plant and larger lake was that seepage of 1000 acre feet per year would extend

to a zone of influznce extending approximately 1000 feet from the perimeter

of the cooling lake over the 40 year plant lifetime (FES Section 5.2.2). The
Staff concluded in Section 5.4.2.2 of the FLS that "there are no drinking water
supplies within 58 miles of the plant that could be affected by the plant liquid
effluents,” and that "under normal operating conditions no potential exists

for grounrd water contaminatiun." The FES Supplement (Table S.5.1) notes that
seepage from the smaller single unit lake will be oniy 600 acre feet per year,
and that the impacts will be less than predicted for the larger lake (FES
Supplement, Sectica $.5.2). In addition, the Staff has gone on to calculate the
radiological imoacts resulting from drinking cooling lake water. The Staff concluded
that t+- radiation doses resulting from drinking this water would be less than 0.1

millirem per year (FES Supplement, Table S.5.13). Radiation doses from ground

NG 7 55D
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water would be less than this. Compared with the average annual background
radiation dose of 92 millirem per year for the State of Texas (FES Supplement
Table S.5.14), the Staff concluded that this dose would be insignificant,

The Bishops offer no basis for challenging any of these Staff conclusions, nor
for believing that any doses to individuals in the vicinity of the proposed
facility will exceed the limits set forth in Commission regulations. Therefore,
there is no basis upon which to admit this contention as an issue in controversy.

Contention ldji/

The petitioner: challenge the comparison of the coal and nuclear alternatives
by the Applicant ( and presumably by the Staff) and assert that the conciusion
that nuclear power was preferable from both an economic and environmental
standpoint was based on "inaccurate data." However, they failed to identify
any of the data which they alleged to be inaccurate nor to assert any infor-
mation which they believe demonstrates that the coal alternative is superior
to the nuclear alternative. Further, the Staff has analyzed and compared

coal fired plants versus the Allens Creek facility from both the economic

and environmental standpoints in the FES Supplement (Sections S.9.1.2.1 and
$.9.1.2.3 and Appendix S.D), and the Rishc  qave offered no reason *o believe
that any of the analyses contained in the cited sections is inaccurate in any
manner. Therefore the Staff helieves that this contention should be rejected
by the 3oard, since the petitioners have offered no basis for their assertions,
as required by 10 CFR §2.74.

“5 7

-~ The Surnlement to the Bishop's petition for leave to intervene contains
no contention numbered 13. There is simply a note that this contention
w111 be submitted at a later date. Time for submitting contentions has

now ~voired.
1295 253
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Contention 15

The petitioners allege that the Applicant's consideration of surface faulting

at the proposed site is inadequate to protact the public health and safety.
However, they provide no basis for their assertions that the geological and
seismological analyses that have been done to date are inadequate. More
importantly, this Board extensively considered the question of faulting on

the proposed site in the PID in paragraphs 108 through 112 (2 NRC at 804-806)

and found that the extensive investigations that had been done did not alter

its view with regard to the suitability of the proposed site for the construction
of a nuclear facility. The Bishops have provided no information which would
dictate that a reassessment of these Board findings is in order, and therefore

the contention should be rejected.

Contention 16

The Bishops contend that the Applicant has failed to consider the most serious
flood condition at the plant site which they assert would be the impact from

a probable maximum flood event coupled with the probable maximum hurricane.
They predict dire safety consequences should these events occur simultaneously

and allege that they should be evaluated.

The petitioners have obviously not reviewed either the SER, the PID, or Supple-
ment 2 to the SER prepared for this aoolication. If they had done so, they
would know that the Staff evaluated in the original SER a probable maximum
hurricane coincident with severe flooding on the Brazos River, and that this

Board, in the PID, specifically noted that these simultaneous events had been
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evaluated and that "flood conditions at the site can be acceptably taken into
account and the design of the facility in a manner that assures the integrity
of all safety related structures, systems and components.” PID, para. 91,

2 NRC at 800-801. Finally, the Staff has further analyzed the question of
flood potential in Section 2.4.2 of Supplement 2 to the SER. The Bishops have
offered no information which would negate any of the analyses done by the Staff
or Applicant nor any of the findings made by the Board in the PID. Trerefore,

there is no basis upon which to admit this contention as an issue in controversy.

Contention 17

The Bishops assert that the Applicant has inadequately analyzed the impacts
associated with a postulated railroad accident involvina hazardous materials,
including TNT and chlorine gas. Once again, it is obvious that the petitioners
have failed to review either the SER or the PID, both of which address this
concern. Specifically, the Staff evaluated railroad accidents in Section 2.2
of the SER (November, 1974) and this Board concluded, after hearing testimony
on the issue at the original hearings that:

The Staff has evaluated the effects of majcr accidents

occurring either on the highway or the railro.d and has

concluded that these potential hazard sources need not

be considered in the design of the proposed facility . . .

PID, para. 86, 2 NRC at 799.
The Board obviousiy took that information into account when it concluded
that "on the basis or t~e above considerations, the Board concludes that there
are no nearby activities that would preclude site accep*tability." PID, para. 88,

2 NRC at 800.
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The Bishops provide no information which takes issue with either the Staff
analysis in the SER or the Board's findings in the PID, and therefore this

contention should be rejected.

Contention 18

The Bishops assert that, given the fact that "there is a high likelihood of a
commercial airport being built in the near future in close proximity to the
plant . . .," the facility is not adequately designed for aircraft impact.
Although the contention is devoid of any basis for their assertion that the
facility is not adequately protected against such an occurrence, the Staff notes
that the subject matter of aircraft impact forms the basis for a contention
which has already been admitted by the Board as an issue in controversy as
TEXPIRG contention 6. Therefore the Staff would have no objection to the parti-
cipation of the Bishops on this issue subject to the requirement that they con-

solidate with TEXPIRG.

Contention 19

The B8ishops contend that the cooling lake will result in fogging tihat will
impact visibility on highways and railways, that the facility should be re-
designed to eliminate this impact, that the Applicant's calculations of
fogging conditions are not correct for all cases and that the impacts could be
significantly greater than those indicated by the Applicant. Once again, it
appears that petitioners have failed to review both the FES and the Supplemert

to that document, for if they had done so they would know that, in

Section 5.6.8 of the FES and in Section $.5.5.1 of the FES Surolement, the
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potential for «round fogging was specifically considered. The petitioners
provide no information which would negate the Staff's conclusion that this
impact will be minimal. Further, they do not allege that there is any other
cooling facility that will result in less potential for fogging than the

proposed cooling lake. Therefore, this contention should be rejected by the

Board.

Contention 20

The petitioners contend that the plant is susceptible to damage by a lightnine
strike and that a direct hit by a large lightning bolt could seriously affect
the ability of the planr to operate safely. The contention should be rejected
as vague there being no explanation as to what affects the petitioners predict
from a lightning strike. Further, there is no explanation or basis for the
petitioner's assertion that the plant's ability to shut down safely in the event
of such an occurrence would be compromised. Therefore, there is no basis upon

which to admit this issue as a matter in controversy.

Contention 21

The petitioners contend that the proposed cooling lake will contain radicactive
material that will be hazardous to the pe_ple using the lake and that therefore,
the lake either should not be built or that public access to it should be

hanned. Finally, the petitioners contend that a cooling tower would be a

preferable alternativo.
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With regard to the Bishops' assertions concerning radiclogical impact to users
of the lake from effluents released to that water body, the Staff has analyzed
the radiological impacts associated with releases to the cooling lake in the
FES Supplement, Section $.5.4.2.2 and concluded that the impacts would be minimal.
Specifically, the Staff estimated the annual dose commitments to the maximum
individual from liquid releases to the cooling lake. The Staff defined the
maximum individual as an adult "who consumes fish harvested from the cooling
lake, drinks water from the cooling lake, and uses the shore line of the lake
for recreation.” The dose to this maximum individual was then calculated by
the Staff to be approximately 1.4 millirems per year, which is well within the
criteria set forth in 10 CFR Part 50, Appendix I. The petitioners have alleged

nothing which could form the basis of a challenge to that Staff anal sis.

With regard to the petitioner's preference for a cooling tower as an alternative
to the proposed ccoling lake, this Board has already considered cooling system
alternatives in the PID and concluded that the cooling lake was the preferable
alternative. PID paras. 63 and 64, 2 NRC at 792-793. The Bishops have alleged

nothing which would dictate the need for a reassessment of that Board finding.

For the reasons stated above, this contention should be rejected.
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Contention 22

The Bishops contend that the cooling lake is larger than necessary for one
facility, and assert that it should be redesigned so as to preclude unnecessary
land use. The Staff notes that the lake has already been reduced in size sub-
sequent to the cancellation of the second proposed unit at the Allens Creek
site. In addition, the Staff has discussed the question of land use and
evaluated the quality and quantity of acreage which will be removed from
agricultural production by virtue of the construction of the proposed lake.

The Staff has concluded that the land which will be removed from production

as the result of construction of the facility and the cooling lake "represents
a very small percentage of the total prime and unique farm land in Texas."

FES Supplement, Section S.4.1.3. The petitioners have alleged no adverse impacts
from the removal of the land to be used for the proposed cooling lake, and
therefore the Staff does not believe that any litigable issue is created by

this contenti>n, and that it should be rejected.

Contention 23

The Bishops contend that the following alternative sites are preferable to
Allens Creek: (a) the South Texas si*e, (b) an offshore site, (c) a site
utilizing salt water for cooling or located near the Gulf of Mexico, and (d)
the lower Mill Creek site. With regard to the Bishop's proposed alternatives
(a) and (c), those alternatives have already been suggested in contentions

which are admitted issues in this proceeding (TEXPIRG contention 1 and
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Hinders;tein contention 5). Therefore, the Staff has rou objection to the
Bishop s participating in the hearing on these issues provided that they
be required to consolidate with TEXPIRG (South Texas site) and Miss Hinderstein

(salt water site).

With regard to the petitioners suggestion that an offshore location provides a su-

oerior alternative to the Allens Creek facility, it snould be noted that such a sug-
gestion involves the future implementation of a unique siting option which has not yet
been licensed b 2 Nuclear Regulatory Commission and which the Bishops have not
alleged would be available in the time frame in which the Allens Creek facility

is needed. Therefore, the Staff bel‘eves that this portion of the contention

should not be admitted as an issue in controversy in this proceeding.

Finally, with regard to the Lower Mills Creek site, the Staff has concluded

(FES Section 9.1.2.1.3) that this site, while acceptable for nuclear power plant
siting, offers nc advantages that would make it preferable to the Allens Creek
site. For example, the Staff has concluded,in the cited section, that the
population densities for the area surrounding the lower Mill Creek site would

be very sim:lar to the A lens Creek site and this Board has determined in the
PID that there will be 10 significant land use impacts at the proposed site
(PID, paras. 65-78, 2 NRC at 793 to 797) and that there will be no flood hazard
at the Allens Creek site. (PID, paras. 26-33, 2 NRC at 784 to 785). Except

for their unsupported and conclusory assertions that these impacts will be
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less at the lower Mill Creek site, the petitioners have alleged riothing specific
which would negate any of the Staff conclusions in the FES, or this Beard's
findings in the PID. Therefore, the contention should be rejected as an issue

in controversy.

Dorothy Carrick

Contention 1

Ms. Carrick contends that the Allens Creek facility will pose a danger to her
in the form of escaping radiation or a core melt down. To the extent Ms. Carrick
is contending that the radioiogical doses from the routine operation of the
proposed facility will not comply with the Commission's regulatiors, she has
provided no basis for such a statement. In this regard it bears emphasizing
that the Staff has analyzed the radiological impacts from routine operation in
the FES Supplement (Section $.5.4) and concluded that these impacts are well
within the limits set forth in the Commission's regulations, specifically

10 CFR Part 50, Appendix I. Ms. Carrick does not challenge those conclusions.
[€ her ~ontention is that the dose limits set forth in Agpendix I are too high,
this constitutes a challenge to that regulation. which may not be entertained

by this Board absent a showing, not made here, of special circumstances pursuant

to 10 CFR 82.758.

To the extent that Ms. Carrick is asserting that this Board must consider the
consequences of a core melt (a Class 9 accident) at the Allens Creek facility,
she has alleged no svecial circumstances which dictate that such an event need

be considered for the oroposed olant. See O0ffshore Power Systems, supra.

Therefore, the consequences of a Class 9 accident may not be

/
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considered by this Board for reasons further developed in the Staff discussion

of Bishop contention 1, suora.ji/ This contention should be rejected.

Contention 2

The petitioner contends that the cooling lake dam will block the Brazos River
overflow and create a flooding hazerd. However, she provides no basis for

her allegation that a flood hazard would be created by the dam which will be
constructed as part of the Allens Creek cooling lake design. More importantly,
the subject of possible flooding and its impacts were specificaliy dealt with
in the PID in this matter and Ms. Carrick has established no reason which
would dictate a reassessment of the findings made by this Board in that Jecision.
PID, paras. 26-33, 2 NRC at 784-786. Indeed, the size of the proposed cooling
lake has been substantially reduced from that which was originally envisioned
for two units; it would seem, therefore, that the flood potential would be even
less with the currently sized lake. Therefore, Ms. Carrick has assertec no

basis for the contention and it should be rejected by the Board.

Cortention 3

Ms. Carrick complains about the lack of a permanent solution to the waste
disposal problem. This issue is clearly not litigable in this proceeding since,

as this Board has previously recognized, the Court in Natural Resources Defense

Council . NRC, 582 F.2d 166 (2nd Cir. 1978) affirmed the decision of the

Commission in NRDC, "Denial of Petition for Rulemaking" Docket No. 50-18,
42 Fed. Reg. 34391 (July 5, 1977), in holding tha" the Commission is nou

required to withhnld action on pending of future applications to nuclear power

:§- It is again noted that the issue of the consideration of Class 9 accidents
will be considered by the Commission in the context of the continued
rulemaking proceeding, and the Intervenors may seek to forward comments
in that proceeding if they wish. See p. 7, supra. ] 29) 262
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reactor licenses until it makes a determination that high level radioactive
waste can be permanently disposed of safely. See, Li.is Board's "Order Ruling

Upon Interventi.» Petitions," dated February 9, 1979, p. 27.

It should oe noted, however, that in the State of Minnesota v. NRC, __F.2d >

Docket No. 78-1269, (D.C. Cir., May 23, 1979), the U.S. Court of Appeals for
the District of Columbia Circuit recently remanded a case involving a spent

fuel expansion license amendment to the Commission for further proceedings
regarding the feasibility of proposed long term waste disposal solutions. While
this decision did not overtura the Commission's determination that licensing
should continue absent a current solution to the waste disposal problem, it
required the Commission to reexamine the feasibility of long term waste disposal

plans in that context.

Contention 4

The petitioner contends that the South Texas site offers a superior alternative
to the proposed site for the construction of a nuclear power facility because

of the (1) lower population surrounding the South Texas site, (2) the fact that
the Allens Creek site is currently a virgin site whereas tnere is already con-
struction activity at the South Texas site, and (3) that the construction of an
additional plant at South Texas would require no additional water usage. The
Staff has no objection to the admission of this contention as an issue in contro-
versy, but we note thai a similar contention has already been admitted as TEXPIRG
contention 1, and we would urge the Board to require that Ms. Carrick consolidate

with TEXPIRG on this issue.
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Contention 5

Ms. Carrick alleges that a cooling tower is a preferred alternative to the
proposed cooling lake because the tower would involve less water usage and would
not exacerbate the subsidence problem in the Houston area. In addition, she
assert. that the tower wculd be less expensive, use less land and present less
of a radiation hazard as well as eliminating the flood hazard which the cooling

lake presents,

With regard to the fiood hazard proposed by the cooling lake, the Staff refers
the Board to its response to Ms. Carrick's contention 2 above. With regard to
her other assertions of environmenta! supericrity of cooling towers over the
proposed cooling lake, the Staff notes once a..in (see discussion of Bishop
contention 21, supra) that this Board considered several alternative cooling
designs in the PID in this matter and determined that the cooling lake was the
preferred alternative. PID, paras. 63 and 64, 2 NRC at 792-793. Ms. (. rmck
has provided no information which would dictate the need fir rea.-es:ment of
that Board finding. Further, with specific regard to t'.e problem o1 .ubsidence,
this matter has been extensively considered in the SER at p. 2-36 and in Supple-
ment 1 thereto at pp. 2-23 to 2-50. In addition, in .aras. 113-121 of the PID,
this Board d. cussed the matter of subsidence and f,und, inter alia, that sub-
sidence on the scale experienced in the Houston area will not occur at the site
because of a variety of geclogical and other dissimilarities, that ground wa. *
withdrawals will not cause ground failure at the site, and that the Applicant's
monitoring program could detect subsidence long before such subsidence presented

a safety hazard. 2 NRC at 8N6-809.
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Fo- all of the reas.~c <tated above, the Staff believes that this contention

should be rejected as an issue in controversy.

Carolina Conn

Contention 1

Ms. Conn contends that a coal plant would be a preferable alternative to a
nuclear plant for the Allens Creek site largely on the basis of her assertion
that "economically a coal plant would very nearly compare in costs . . ." with

a nuclear facility. The contention is barren of any allegation of environmental
superiority of coal over nuclez: power except for a vague assertion that "the
general risk to the local citizen and the outer ar:a citizens is greatly altered
and reduced." As discussed, supra (Bishop contention 14), the Staff has done an
extensive analysis and environmental comparison of the coal versus nuclear option
in the FES Supplement in Sections $.9.1.2.1 and $.9.1.2.3 and in Appendix S.D.
Ms. Conn alleges nothing whick challenges any of the Staff's analysis or its con-
clusion that from an environmenta® standpoint nuclear power ic preferable to a
coal fired plant. That being the case, we are left simply with her assertion that
the nuclear and coal options compare closely when economic cost is considered.

Howev.r, as the Apoeal Board emphasized in Consumers Power Company (Midland Plant,

Units 1 and 2) ALAB-458, 7 NRC 155, 162-163, the economic cost of an alternative
need not be considered in the absence of a showing that it is envirramentally
superior to the proposed nuclear facility. rherefore, while the conclusions of

the Staff's economic analysis in the FES Supplement (Sect® s S.9.1.2.1 and
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$.9.1.2.3) are contrary to Ms. Conn's assertions regarding the economic ad-
vantages of coal when compared to the nuclear option, the contention must be
rejected by thi: Board in any case, since there has been no supported allegation
of environmental superiority of the coal fired alternative vis a vis nuclear

power,

Contention 2

Ms. Conn alleges that the South Texas site is a superior alternative to the
11lens Creek site for the constr uction of a nuclear generating facility because
(1) the population density around the South Texas site is less than that around
the proposed site; (2) the cooling system at the South Texas site is already
large enough to accommodate an additional unit, whereas additional water

usage would be required at the Allens Creek site for this puroose; and

(3) an additional unit at the South Texas site would require the use of much

less land than the construction of a similar facility at the Allens Creek site.
The Staff has no objection to the participation of Ms., Conn on this issue
provided that she =equired to consolidite with TEXPIRG and the other petitioners

who have similar concerns.

Contention 3

The petitioner alle;es that the construction. permit for the proposed facility
should be denied because of the possibility of accidents during the transportation

of radioactive materials. As this Board has already ruled, in denying similar
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contentions in its “Order Ruling Upon Intervention Petitions," dated February 9,

1979:

§51.20(g)(1) [of 10 CFR] and Table S-4 of the Commis-
sion’'s regulations prescribe the environmental impacts

of transportation of fuel and waste to and from the
reactor, and 10 CFR 71 and §73.30-73.36 of the regula-
tions set forth requirements to assure adequate protection.
Further, to the extent the petitioners allege that said
regulations are inadequate, these two contentions consti-
tute impermissible challenges to the reguiations, absent

a showing of special circumstances. 10 CFR 82.758. The
contentions are inadmissible. (p. 31).

The Staff therefore believes that this contention should be rejected by the

Board.

Contention 4

Ms. Conn asserts that until a solution is found for the problem of long term
waste disposal, all permits for a nuclear facility should be denied. For tie

reasons stated in response to Carrick contention 3, supra, the Staff believes

that this contention should be denied.

Elinore Cumings

Contention 1

Ms. Cumings alleges that the Applicant's are not financially qualified to
construct the proposed facility "a~ noted in recent hearings requesting a rate
increase." Obviously, this contencion is vague and totally without any supporting

basis for the allegation that the Applicant lacks the necessary firancial qualifi-

cations to design and construct this facility. See pp. 1-4, supra. Ms. Cumings
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neither identifies the hearings which she cites in the contention ror alleges
anything specific which occurred at those hearings which would create a doubt
with regard to the ability of the Applicant to finance the proposed project.
The Staff believes that this contention should be rejected by the Board.

Contention 2

The petitioner alleges that the Applicant's and Staff's assessment of the need
for the power to be generated by the proposed facility is inaccurate due to

(a) failure to take into account the impact of large lignite plants being built
north of Houston, (b) failure to account for the impact of energy conservation,
(c) failure to consider the effects of alternate price designs, and (f) failure
to provide for "complete internalization of all significant external costs so

that the total cost of ele~tricity is charged to those using it."

To the extent that Ms. Cumings alleges a failure to take into account the
recently announced plans to build i:gnite plants north of Houston in the need

for power analysis for the proposed facility, the Staff believes tha® this
contention complies with the requirements of 10 CFR §2.714 and should be admitted

as an issue in controversy.
With regard to subpart (b) of this contention, Ms. Cumings is simply mistaken

concerning the allegation that energy conservation was not considered by the

Staff. This issue was extensively analyzed by the Staff in the FES Supplement
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in Section $.8.2.3 and the petitioner alleges no specific inadequacies in that
analysis. Therefore the Staff believes that this portion of the contention

has no basis and should be rejected.

Subpart (c) of Ms. Cumings' contention again demonstrates that she has not re-
viewed the FES Supplement since that document specifically considers tre

affects of alternative price designs in the analysis of the need for .ower in
Section S.2 2.4, Once aga‘n, the pe*itioner fails to challenge any specific
portion ot that Staff analysis. The e is thus no basis upon which to admit this

portion of the contention as an issue in controversy.

Finally, subpart (d) of contention 2 is so vague and non-specific that the Staff
can. ~ address it intelligently. The contention is incomprehensible as stated .nd

should be rejected by the Board. See Vermont Yankee Power Corn. v. NRDC, 425 U.S.
519 (1978).

Contantion 3

Ms. Cumings alleges that there has been no consideration in the Staff's environ-
mental analysis of the radiological impacts associated with the use of Brazos
River water, which siic implies will be dangerous to use as a result of radicactive
effluents from the proposea facility. Once again, the petitioner has obviously
not reviewed the FES Supplement, sinra in Section $.5.4.2.2 the Staff considers
the estimated annual radiation dose commitments to the population within 50

miles of the Allens Creek plant from liquid releases, based on the use of the

cooling lake and Brazos River water (for recreation, sports fishing,
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commercial fishing and irrigated foods). These dose commitments are

presented in Table S5.5.1.4 of the Supplement. Further, the impacts from
drinking water were based on ingestion of cooling lake water (Table $.5.13),
which would provide a greater dose than would -_.uit from drinking Brazos River
water. Ms. Cumings has not alleged any specific inadequacies in this Staff

analysis and therefore the contention should be rejected.

Contention 4

Petitioner alleges that the South Texas site is superior to the Allens Crzek
site for construction of a nuclear plant because (a) the greater water supply

at the South Texas site; (b) the Allens Creek site is plagued by a subsidence
problem from the falling water table; and (c) the projected population around
the South Texas site is far less than that around the proposed site. The Staff
believes that this contention should be admitted as a matter in controversy

on the condition that the petitioners' presentation on this issue be consclidated
with that of all other petitioners who have raised this issue. We believe,
however, that no evidence should have to be presented on the subsidenre question

for the reasons stated in our discussion of Carrick contention 5, supra.

Contention 5

This contention amounts to an assertion that the Allens Creek facility will
produce an unnecessary amount of radiatic... There is no basis upon which this
Board could admit this issue as a matter in controversy; the Staff has done 2.

extensive analysis and it has determined that radiatior releases and resultant
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doses are capable of meeting the dose design requirements of 10 CFR Part

50, Apoendix I. That analysis apoears in the FES Supplement in Section $.5.4.4,
The Staff has concluded that there will be no measurable radiological impact

on man from r-.tine operation of the plant. Indeed, in Section S.5.4.2 of the
FES Supplement, the Staff concludes that the overwhelming majority of radicactive
releases from the plant are noble gas radionuclides (Table S.5.10) which
contribute essentially no total body dose commitments to individuals and

the population within 5C miles of the proposed site. The petitioner does

not contest any of these Staff conclusions or any portion cf the Staff

analysis, and consequently the contention has no basis and should be rejected

by the Board.

Contention 6

Ms. Cumings alleges that the following alternative forms of energy have not
been adequately evaluated: (a) the burning of sour gas; (b) the use of solid
waste combustion; (c) the use of solar energy which she asserts "is Sacoming
more practical each day as new technology services in both passive and active
forms for residentia' and industrial use."; (d) the use of hydroelectric and

wind power.

The petitioner offers no basis upon which to believe that any of the alternative
forms of energy which she sites would be a viabis replacement for the 1200 megawatts
of electricity which the Allens Creek facility will generate in the time frame

of isterest. For example, with regard to sour gas,the petitioner gives no indi-

cation as to the aasount of sour gas that would be available for energy generation,
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the assumed availability of this scurce of energy for the next thirty years,

or tne amount of electrical energy that this quantity of gas could produce.
With regard to the alternatives cited in subsections (b), (c), and (d)

of the contention, the Staff has considered each of the alternatives mentioned
in the FES Supplement (Sections $.9.1.2.1 and S.9.1.2.2) and the

petitioner has alleged nothing which would challenge the Staff anmalysis in
those sections. Therefore, the contention amounts to pure speculation that the
alternatives which Ms. Cumings raises will be available in the time frame in
which they are needed to replace the generating capacity which the Allens Creek

facility will provide.

However, the Staff notes that the availability of alternative (b) (solid waste
combustion) and a portion of alternative (c) (passive solar technigues) have
already been admitted as issues in controversy in this proceeding. See TEXPIRG
contentions 4 and 7(d). Therefore, the Staff would have no objection to the
admission of these two allegations as issues in controversy provided that

Ms. Cumings be required to consolidate with TEXPIRG.

Contention 7

Ms. Cumings asserts that the comparison of coal versus nuciear power in the
Staff's NEPA evaluation is ir.ccurate because of the Staff's failure to consider
“total costs versus total benefits" and because 'if health financial security
legal operating and building costs are considered then nuclear energy is very
costly." As discussed, supra (Conn contention 1, Bishop contention 14),

the coal alternative was extensively considered by the Staff in comparison
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to the nuclear alternative in the FES Supplement, in Sections $.9.1.2.1

and 5.9.1.2.3, and in Appendix S.D of the same document. The petitioner

gives us no clues as to what errors she perceives in the Staff's comparison

of coal versus nuclear and does not identify what factors were omitted

from that analysis which she believes to be significant. Similarly, the
petitioner fails to identify any of the health, financial, security, legal,
operating or building costs which she alleges were not considered by the Staff.
In short, the petitioner has failed to challenge any speciiic portions of the
Staff analysis with regard to the comparative advantages and disadvantages cof
coal versus nuclear power and therefore the contention should be rejected

as lacking the basis required by 10 CFR 82.714.

Contention 8

Ms. Cumings joins the large group of petitioners which is concerned about the
lack of a solution to the waste storage problem. However, for the reasons stated
in response to Carrick contention 3, this concern presents no issue which is

litigable in this proceeding.

Contention 9

Ms. Cumings asserts thct further study needs to be made of all ramifications
of low level radiation «missicn." She appears to be implying that the dose
limits set forth in the Commission's requlations are not adequate to protect
the public health and safety. If so, the contention is a challenge to
Commission regulations which may not be entertained by this Board absent a
showing, not made here, of special circumstances pursuant to 10 CFR 2.758.
Therefore, the Staff believes that there is no basis upon which to admit this

issue as a matter in ~ontroversy.
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Stephen Doggett

Contention 1

Mr. Doggett asserts that adequate consideration has not been given to the
availability, cost and lesser environmental impact of the following alternative
energy sources: (a) heavy crude, oil and tar sands, and gasohol, (b) solar

power, (c) coal, (d) biomass, (e) hydropower, and (f) conservation.

The staff believes that this contention should be rejected because it is based
largely on speculation concerning the availability of the identified alternatives
in the time frame in which the power from the Allens Creek facility is needed.

It is important to note that the petitioner makes no allegation whatever that

any of the identified alternatives will be available in the time frame of

interest. As the Appeal Board has recently stated, in Public Service Electric

and Gas Company, et al. (Hope Creek Generating Station, Units 1 and 2) ALAB-518,
9 NRC 14, 38 (1979):

The Supreme Cc.urt has embraced the doctrine, first enunciated

in Natural Resources Defense Council v. Morton, 458 F.2d

827, 837-38 (D.C. Cir. 1972), that environmental impact state-
ments need not discuss the environmental effects of alternatives
which are "deemed only remote and speculative possibilities.”

Vermo?t Yankee Nuclear Power Corp. v. Natural Resources Defense
Council, 435 U.S. 519, 551 !|§7§;.

Further, petitioner never acknowledges that the Staff has analyzed each of the

alternatives which he identifies in the FES Supplement in Sections 5.9.1.2.1,
§.9.1.2.2, and §.9.1.2.3 as well as Appendix S.D. He has not pointad to any
specific portion of the Staff analysis with which he disagrees. To cite one
example, Mr. Doggett discusses the comparative economics of the coal option

versus the nuclear option at pages 4-5 of his petition, but has apparently not
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reviewed the extensive Staff analysis of both the environmental and economic
costs or coal versus nuclear power in the FES Supplement, and he does not take

issue with any of the Staff conclusic~* with regard to that comparison.

However, to the extent Mr. Doggett asserts thai conservaticn has not been given
adequate consideration by either the Applicant or the Staff, Staff notes that
this contention has already been admitted by the Board as TEXPIRG contention 7,
and therefore the Staff would have no objection to Mr. Doggett being con-

solidated with TEXPIRG on this issue.

Contention 2

The petitioner asserts that the South Texas site is superior to the proposed

site for the construction of a nuclear generating station because (1) the popu-
lation density around the South Texas site is lower than that at Allens Creek,

(2) land and water use would both be less at the South Texas site, and (3) nuclear
units are already being built at the South Texas site whereas the Allens Creek
site is a so-called "virgin" site. The Staff no .es that several other petitioners
and TEXPIRG have also raised this issue, and we have no objection to Mr. Doggett

being consolidated with the other parties who have raised the issue.

Contention 3

The petitioner contends that the present quality assurance/quality control

process of the Applicant is inadequate to insure the public health and safety,
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as evidenced by the Applicant's poor construction record and that of the
contractors to whonm it employs at the South Texas site. The petitioner cites
several examples which he contends demonstrate inadequacies in the quality
assurance program of tne Applicant. The Staff believes that this contention
complies with the requirements of 10 CFR section 2.714 and should be admitted

as an issue in controversy, provided that Mr. Doggett be required to consolidate
with TEXPIRG, which has recently filed a contention alleging that the Applicant
is not technically qualified to construct the Allens Creek facility based sub-

stantially upon the same assertions made by Mr, Doggett. See "TEXPIRG's Amend-

ments to Contentions of May 12, 1979," dated September 14, 1979,

Contention 4

The petitioner contends that the Applicant is not financially qualified to design
and construct the proposed fucility. However, aside from raising speculation
concerning difficulty in obtaining funds as a result of cost overruns at the

South Texas project, the Three Mile incident, etc., Mr. Dogget raises nothing
which would call into question either the reasonableness of the Applicant's
financing plan or its ability to adapt to changing economic conditions. For these
reasons and those further developed in response to Baker contention 1, supra,

the Staff believes that this contention ' .uld be rejected by the Board.

Contention 5

Mr. Doggett asserts that in the event of a "major accident" at the site it would
be impossible to evacuate major portions of the greater Houston area population.

If by the term "major accident" the petitioner has in mind accidents in those
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accident classes designated as 1-8, he has not alleged ary basis to believe that any
evacuation of the greater Houston area would be necessary in the event of such

an occurrence. The Staff notes that the recently published NUREG-0396, which

is the report of z joint NRC/EPA task force, contains certain recommendations

for modification of Commission rules with regard to emergency planning.

However, this document does not contemplate any requirements for evicuation

planning beyond a 10 mile radius from a nuclear power facility. There is thus

no basis upon which to litigate a contention which postulates the need to
evacuate any portion of the Houston area, which is mych further away.
Finally, if Mr. Doggett contemplates, by the use of the term "major accident,”
an occurrence generally described as a "Class 9 accident,” the contention
should be rejected for the reascns discussed at pp. 4-7 in response to Bishop

contention 1, supra.

Rotin Griffith

In the course of her letter filed with t* “ommission on September 14, 1979,

Ms. Griffith sets forth four unnumbersd concerns which she expresses with

regard to the proposed Allens Creek facility. First, she expresses a

concern about the effects of low level radiation and the potential for resulting
cancer or genetic defects. This contention can only be interpreted as a challenge
to the Commission's regulations in 10 CFR Part 50, Appendix I and 10 CFR Part 20,
both of which establish dose 1imits for individuals as a result of operation

of nuclear power facilities, Absent a showing of special circumstances pursuant
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to 10 CFR §2.758, the Board may not entertain such a challenge in an
individual licensing proceeding. The contention must therefore be rejected

as an issue in controversy.

The second concern is that there is not yet a scluticn to the problem
o. lon7 term disposal of radicactive wastes. For the reasons given in

response to Carrick contention 3, supra, the Staff believes that this

contention must be rejected by the Board.

The third concern expressed by the petitioner is that the thermal pollutiorn from

the Allens Creek facility will be environmentally unacceptable. However, thermal
impacts of plant operation, both in the cooling lake and in the Brazos River were
extensively reviewed by the Staff in both the FES (Section 5.5.2) and the FES Supple-
ment (Section $.5.3). The Staff concluded in Section $.10.1.2 of the FES Supplement
that "the thermal alteration of the Brazos River is not anticipated to have an
adverse effect on aquatic productivitv. The thermal altoration of the Allens Creek
cooling lake is expected tu partially restrict the range of most game fish species and
have an adverse effect on their productivity. Thermal shock on planktonic forms
entrained in the circulating water intake may reduce the overall productivity

of the cooling 'ake." While recognizing these impacts, the Staff did not find

the impacts to be unacceptable. Except to make the conclusory statement that

the impacts are unacceptable. The petitioner neither challenges the Staff
conclus‘ons nor offers any information from which one could conclude that

the Staff analysis is in error in any way. Therefore, the Staff believes

that the Board should reject *his issue as a matter in controversy.
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The final concern expressed by the petitioner is that the cooling lake will be
useless as a recreational fishery. This matter has already been admitted as
an issue in controversy by the Board (TEXPIRG contention 2 and McCorkle III)
and therefore the Staff would have no objection to the participation of this
petitioner with regard to this issue on the _.ndition that she be required to
consolidate with TEXPIRG and Ms. McCorkle.

Leotis Johnston

Contention I

Although Mr. Johnston mentions the danger to his family in the event of a core

melt down, his r»»al concern seems to be that radiation in any amount is a hazard

to the public and that therefore the construction permit for *t:e Allens Creek
facility should be denied. To the extent that Mr, Johnston is concerned with the
consequences of a co~e melt down (Class 9 accident), the contention should be
rejected for the reasons given above in response to Bishop contention 1, supra.

To the extent he complains that the regulations do not pro.ide limits on radioactive
doses which are strict enough, the contention should be rejected as a challenge to
10 CFR Part 50, Appendix I and 10 CFR Part 20, since Mr. Johnston has made no

showing of special circumstances pursuant to 10 CFR §2.758 which would parmit such

a challenge,

Contention I!

Mr. Johnston expresses a concern about possible accidents occurring during the

transportation of radicactive materials on one of the Texas interstate highways.
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For the reasons given in response to Conn contention 3, suora, this contention

should be rejected by the Board.

Contentions II[ and IV

These contentions express a concern about the limitations of liability in the
Price Anderson Act with regard to insurance against nuclear accidents. In
addition, the petitioner contends that insurance coverage for accidents at
nuclear facilities should be available through private sources and not through
the government. With regard to the latter assertion, the petitioner 15 mistaken
in his implication that nuclear liability insurance is not available in the
private sector, since there are insurance pools which sell this type of coverage.
The petitioners' complaints concerning the limitations of l1iability in the

Price Anderson Act are challenges to thzt statute (and to 10 CFR Part 140), the

constitutionality of which was recently upheld by the U.S. Supreme Court Duke

Power Company v. Carolina Environmental Study Group, Inc., 438 U.S. 59 (1978).

As a result, these concerns cannot form the basis for a litigable contentian

in this proceeding.

Contention V

Joining the large number of other petitioners in this regard, Mr. Johnston
asserts that the Allens Creek construction permit should be denied until a
permanent storage facility is in place to handle the nuclear waste probiem.

For the reasons discussed in conjunction with Carrick contention 3, supra, tms
concern does not form the basis for a contention which is litigable in this
licensing v >%eeding.
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Contentions VI and VII

These contentions assert that the South Texas site is superior to the proposed
site for the construction of a nuclear power facility because (1) the population
density around the South Texas is much lower than that around the proposed

site; (2) the Houston area could conserve a large amount of water which it
would save by avoiding the construction of the cooling lake at the Allens

Creek facility; (3) if the plant were built at the South Texas site the Allens
site could revert to farming, ranching and agriculture. The Staff has no
objection to the admission of this contention as an issue in controversy pro-
vided that the petitioner is required to consolidate with TEXPIRG and the other

individuals raising this same concern.

Contention VIII

The petitioner contends that a solid waste combustion facility could possibly
meet the energy needs of Houston and could be a way to avoid the construction

of the Allens Creek nuclear facility. While this contention in no way

complies on its own merits with the requirements of 10 CFR Section 2.714 in

that as stated it is speculative and lacks a basis for the assertions made,

the Staff has no objection to its admission as an issue in controversy, providing
that the petitioner be required to consolidate with TEXPIRG and the other indi-

viduals raising this concern.
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Rosemary Lemmar

Contention 1

Like several other petitioners, Ms. Lemmar complains that the population within
a 50 mile radius of the proposed site (both present and projected) is too great
to safely site a nuclear power facility. The contention should be rejected for

the same reasons discussed in response to Bishop contention 1.

Contention 2

For the same reasons set forth by several other petitioners, Ms. Lemmar

alleges that the South Texas site is a superior location to that of the proposed
site for the construction of a nuciear power faciiity. The Staff has no cbjection
to Ms. Lemmar participating in the adjudicatory hearing on this issue provided
that she i3 required to consolidate with TEXPIRG and the other individuals who

have raised the same issue.

Contention 3

The petitioner alleges that the construction permit for the Allens Creek facility
chould be denied because of the complete lack of permanent waste storage

locations. For the same reasons discussed in connection with Carrick contention 3,

supra, this contention should be rejected by the Board.

Contention 4

The petitioner contends that if more emphasis were placed on conservation, it

would be possible to eliminate the need for nuclear facilities in general and
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impliedly the Allens Creek facility in particular. While the contention iacks

any basis for the implication that the measures which Ms. ! emmar - dvocates

would eliminate the need for the Allens Creek facility, a conter .ion concerning
the benefits of conse:vation has already been admitted by the Board as an issue

in controversy (TEXPIRG contention 7). Therefore, the Staff has no objection

to Ms. Lemmar participating in the adjudicatory hearing on this issue provided
that she be required to consolidate with TEXPIRG and the other individuals raising

this concern.

Contention 5

This contention con:ists of a general concern with the impacts ofilow level
radiation. The contention appears to be based on a premise that the dose

levels set forth in the Commission's regulations are not sufficient to protlect

the public health and safety. As such, the contention constitutes an impermissible
challenge to the Commission's regulations in 10 CFR Part 50, Appendix I and 10 CFR
Part 20. Since Ms. Lemmar has not alleged any special circumstances pursuant

to 10 CFR §2.758 which would allow such a rules challenge, the contention should

be rejected.

Contention 6

The petitioner asserts that “"solar energy is ruch preferred and should be given
full support.” While the Staff agrees that development of solar energy should
be given full support, as stated in the FES Supplement, in Section S$.9.1.2.2, the

Staff does not believe that solar power is a viable alternative to the Allens
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Creek facility in the time frame in which that facility is needed. Ms. Lemmar
does not chailenge that conclusion and therefore the contention provides no

issue which is 1.cigable in this proceeding.

Kathryn Otto

By Ms. Otto's own admission, the restrictions in prior notices published by
this Board providing opportunities for submission of petitions for leave to
intervene had nothing whatever to do with her failure to file an intervention
petition under either of those prior notices. Instead, she asserts that the
reason she failed to file previously is because she was not aware that the
proposed facility was a nuclear facility but -.sumed that a coal plant was to
be constructed at the Allens Creek site. Thus, it appears that, pursuant to
the criterion in this Board's "Supplemental Motice of Intervention Procedures,”
dated June 18, 1979 (44 Fed. Reg. 35062), Ms. Otto's petition may not be

granted.

However, in the event that the Board decides to consider Ms. Otto's petition,

the Staff believes that the ~ne contention which she has proffered for considera-
tion by this Board does not comply with the regquirements of 10 CFR §2.714 and that
therefore it should not be admitted as an issue in controvarsy in this proceeding.
Specifically, Ms. Otto makes several general statements asserting (1) that a

coal plant is less expensive both to construct and operate than a nuclear plant
and that (2) a coal plint is less environmentally harmful than an operating
nuclear facility. As discussed, supra, in response to several other contentions,

the comparative environmental and economic cost of coal versus nuclear power



were extensively considered by the Staff in the FES Supplement in Sections $.9.1.2.1,
$.9.1.2.3, and in Appendix S.D. That analysis concluded that a nuclear facility is
preferable to a coal fired power plant from both economic and environmental stand-
points; Ms. Otto has alleged nothing specific which challenges the analysis pre-
pared by the Staff in the FES Supplement. Therefore, there is no basis upon which

to accept this contention as an issue in controversy in this proceeding.

Frances Pavlovic

Contention 1

Ms. Pavlovic contends that because the 50 mile rac’'i zones of the South Texas
project and the proposed Allens Creek facility overlap, the Staff and Applicant
have not considered the additional radiation doses to which the populations
within the zones will be exposed. Further, the petitioner asserts that the
health effects associated with nuclear power have been evaluated without con-
sideration of overlap zones anywhere in the country. This contention should be
rejected for several reasons. First, the petitioner fails to assert what
additional radiological impact, if any, she foresees as a result of the alleged

"overlapping zones," or whether this impact will even be me.surable. In this
regard, the Staff notes that the radiological effects on man from operation of
the Allens Creek facility are analyzed in the FES Supplement, and in Table

§.5.14 of that document, the Staff predicts a total body dose for the 50 mile
radius area around Allens Creek of 29.72 man rem, which when divided by the

50 mile population of 2,780,000 results in an aver:je total body dose of approxi-

mately 0.01 millirem. Ms. Paviovic presents no information which would indicate

that this averaqe dose, if multiplied by any number of practical overlap zone
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factors, would be significant when compared either to the dose limits set forth

in 10 CFR Part 50, Appendix 7 or with the Texas state background radiation dose
of 92 millirems per person Der year. Indeed, if the petitioner is alleging

that the Applicant should be required to calculate radiation doses for the
purposes of Appendix I by considering the overlap zone, that assertion constitutes
a challenge to Appendix ! since the dose limitc set forth therein apply to
individual units. Such a challenge to the regulations may not be entertained

by this Board absent a showing, not made here, of special circum:tances pursuant

to 10 CFR §2.7%8.

Further, on December 1, 1979, there will be new Environmental Protection Agency
regulations going into effect relating to “environmental radiation prutection
standards for nuclear power operations" (40 CFR Part 190). As stated in the
Federal Register notice which discussed the promulgation of these regulations
(42 Fed. Reg. 2858, January 13, 1977):

The agency has also concluded that, except under highly

improbable circumstances, conformance to these critiera

[Appendix 1] should provide reasonable assurance of

compliance with these standards for up to five units on

a site.
It therefore is obvious that if both 10 CFR Part 50, Aopendix I and the
new Environmental Protection Agency regulations are met with five units on a
site, that they will be met with two units on one site and one unit on another
site 50 miles away. In other words, the people in the overlap zone would

be exposed to far less radiation than that postulated in the aforementioned

Federal Register notice.

=
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Finally, with regard to Ms. Pavlovic's allegation that the Staff's health
effects discussion relating to the comparison between the coal and nuclear
options does not consider overlap zones nationwide, she has not asserted that
the results of the health effects comparison would be any different if such
overlap zones were considered, nor has she made any allegation with regard to
the changes in the health effects from nuclear facilities which would result
if overlap zones were examined. In any case, since as discussed above there
is no reason to believe that there is any significant ex «ss exposure in the

overlap zone, any allegation of increased nealth effects would be pure speculation.

For all of the reasons discussed above, the Staff believes that there is no

basis upon which to admit this contention as an issue in controversy.

Contention 2

The petitioner appears to challenge the designation of Rosenberg, Texas as the
appropriate nopulation center pursuant to 10 CFR section 100.3(c). Instead,

Ms. Pavlovic asserts that Sealy, Texas should be designated as the population
center, based not upon the population of Sealy itself, but upon the highway

traffic in the vicinity of Sealy. This contention should be rejected for

several reasons. First, the definition of "population center distance” in

10 CFR section 100.3(c) clearly does not contemplate transient population

passing the site on public rcadways on a daily basis, but rather a residential
population. Therefore, this contention constitutes a challenge to 10 CFR Part 100,
and this challenge may not be entertained by the Board absent a showing, not made

here, of special circumstances pursuant to 10 CFR §2.7%8.
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Further, the question of the appropriate designation of a population center
was considered by this Board in the PID (para. 81, 2 NRC at 798) and the Board
determined that Rosenberg was the appropriate population center. The petitioner
has presented nn information which would dictate the need for a reassessment of
that finding. Finally, the Staff, in Supplement No. 2 to the SER, concluced
that:

[E]ven if Sealy or Katy were to grow so as to become

the nearest population center, the distance from the

site to the nearest population center would still be

greater than 1-1/2 times the low population zone outer

radius of 3.5 miles.
As a result, the Applicant would still be in full compliance with 10 CFR Part 100
site suitability criteria even if petitioner were correct in her assertion that
Sealy is the aporopriate population center. Therefore, the contention presents

no issue which would be litigable in this proceeding, and should be rejected

by the Board.

Contention 3

The petitioner contends that the Allens Creek site is more desirable for agricultural
uses than as a nuclear power generating site. This contention should be rejected
by the Board, since the issue of land usage at the proposed site was considered

by this Board at the time of the original hearing on this application, and

the Board concluded that construction of the proposed facilit, would utilize

only a very small percentage of similar land in the state of Texas which is
available for cultivation. PID, paras. 65-78, 2 NRC at 793 to 979. No infor-

mation has been presented by the petitioner which would dictate the need for
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a reassessment of that Board finding. Further, the Staff, in the FES Supplement
(Section S.4.1.3) has concluded, in an updated assessment, that the productivity
of the proposed site is average for most crops at the state and local levels,

ard that the prime and unique farmland directly affected by construction of the
station and inundation of the cooling lake represents a very small percentage

of the total prime and unique farmland in Texas. Ms. Pavlovic fails to challenge

any portion of the Staff anmalysis in this regard.

For all of the reasons stated above, this contention should be rejected by the Board.

Contention 4

Ms. Pavlovic asserts that projected estimates cf Lhe need for the Allens Creek
facility can be recuced if conservation is taken into account. The Staff notes
that this issue is already admitted as a matter in controversy by the Board as
TEXPIRG contention 7, ar+ therefore the Staff has no objection to the parti-
cipaticn of Miss Pavlovig provided that she be required to consolidate with

TEXPIRG and the other individuals who have raised this issue.

Contention 5

The petitioner contends that the Applicant should be required to install an
off-site radiation monitoring system that would also take into account weather
conditions, with continuous computer processing. The St- ff notes that the

Board has already accepted for litigation Hinderstein contention 39, which is
similar in content to the issue raised by Ms. Paviovic. Therefore, the Staff
would have no objection to the petitioner's participation on this issue, provided

that she be required to consolidate with Miss Hinderstein.
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Contentions 6 through 8

“he petitioner expresses a concern about the possibility of railroad accidents
involving transportation of radiocactive materials. In the process, she makes
several hypothetical and highly speculative assumptions concerning possible
routes and possible destinations for transportation of radioactive materials.
She also expresses concern, in contention 8, about the safety of railroad
crossings in the state of Texas and the danger to the motoring public which

is created by maintaining those crnssings in an unsafe condition. These
contentions could well be rejected solely on the basis of their speculative
nature; however, the Board need not reach that question, since contentions 6

and 7 constitute impermissible challenges to 10 CFR section 51.20(g) and

Summary Table S-4, and therefore for the reasons discussed in connection with
Conn contenticn 3, supra, there is no basis upon which to admit those contentions
as issues in controversy. Contention 8, dealing with the unsafe conditions at
railroad crossings is clearly beyond the jurisdiction of this Board; the NRC

is not in a position to direct the maintenance and improvement of rail crossings
in the state of Texas to protect the motoring public. This concern should be
directed to appropriate state authorities. For these reasons, there is no basis

upon which to admit these contentions as issues in controversy in this proceeding.

Contention 9

The petitioner contends that the Applicant's and Staff's consideration of
alternative energy sourc>s is inadequate since these sources were considered
separately and not as part of a "multi-source system." She alleges in a de-
centralized system using multiple alternative energy sources would be less
wasteful of energy, use less non-renewable resources, be more economical to

build, maintain and operate, and be safer to workers and populations.
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Not only has the petitioner failed to specify any of the alternative energy
sources which she believes should be used to supply the energy which would
otherwise be generated by the Allens Creek facility, but she makes no assertion
and presents no information from which one could draw the conclusion that the
unspecified alternative energy sources to be used in combinations would in fact

be able to supply this need. See Vermont Yankee Nuclear Power Corp. v. NRDC,

supra. Since many alternatives are intermittent in operation (e.g. wind power,
solar power), they cannot supply baseload power, and the petitioner does not allege
otherwise. Accordingly, Ms. Pavlovic has presented no information which would indi-
cate that these decentralized multiple location energy sources would provide a con-
si1stent supply of cnergy to any given locality. Further, she provides no basis for her
assertions with rega~d to the advaniages of the postulated multi-source system
which she envisions. Finally, with regard to her reference to a study done coOn-
cerning the Pacific Gas & Electric Company's service area, Ms. Pavlovic has

neither cited anything from the study which is more specific ¢~ contains more

of a basis for the viability of a multi-source system than the allegations which

she herself makes; nor does she show any nexus between the particular problems

and needs of PG&E and the needs of the Applicant for the Allens Creek service area.

For all of the above reasons, the Staff believes that there is no basis upon

which to admit this contention as an issue in controversy.

Contention 10

The petitioner contends that the Allens Creek construction permit should be
withheld until the final report of the Kemeny Commission is issued concerning

the accident at the Three Mile Island facility. This contention deals with a matter
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of Commission policy and presents no litigable issue which this Board could

resolve. There is currently no nioratorium on the holding of hearings pending
the completion of the Kemeny Commission's report. Further, since thi. renort
is due to be completed by October 25, 1979, the recommendations of the Kemeny
Comiission will be made public far in advance of the holding of any hearing

in this matter and the Board will of course be bound by any Commission action
as a result of the Kemeny Commission's recommendations. Therefore, since the
contention presents no issue which could be resolved by this Board, it should

be rejected.

Contention 11

The petitioner alleges, as do several o*hers who have submitted contentions in
this matter, that the licensing of the Allens Creek facility shuuld be postponed
until a solution is found to the problem of long term waste disposal. For the
reasons discussed in response to Carrick contention 3, supra, this concern does
not present an iss e litigable in this proceeding, and therefore it should be

rejected.

Charles Perez

The Supplement to Mr. Perez's petition contains but a single contentiun; however,
the Staff is not sure that it understands the issue which Mr. Perez is attempting
to raise. The petitioner seems to be challenying the adequacy of the structural
integrity testing of the dry well to protect the public health and safety.

However, he provides no basis for his assertion that the thermal
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and seismic effects which he postulates wi.l not be adequately accounted for in
such testing. It may be that Mr. Pei2z believes that the accident he discusses
at the Dresden 2 and 3 plants in 1971 involving the blowdown of safnty

relief valves into a dry well provides a basis ‘or his concern that

structural integrity testing in the dry well is not adequate for the

Allens Creek facility. If that is his contention, the relationship of

the Dresden facility to the Allens Creek facility is not exolained;

indeed, the proposed facility is of a different design than that of the

Dresden facility, with safety relief valve blowcown into a suprression

pool outside of the dry weli. In summary, the Staff finds this con-

tention somewhat vague and not understandable. However, if we have inter-
preted Mr. Perez's concern and the basis therefore correctly, we believe

that, as discussed above, the Dresden incident in 1971 provides no basis

for the contention. Therefore, it should be rejected by the Board.

William Schuessler

Mr. Schuessler's contentions are contained in two separate pleadings, the
first entitled "Amendment tn Petition fzr Leave to Intervene Filed by

William J. Schuessler on Augus* 8, 1979'and a subseguent pleading dated
September 12, 1979 entitled "Additional Contentions of William J. Schuessler.”
In all, Mr. "Chuessler proffers 15 contentions which he seeks to have admitted
to issues in controversy by this Board. The Staff will deal with these

contentions seriatum beiow.

A
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Contention 1

Mr. Schuessler contends that the "mere proximity of ACNGS t) my property"” will
adversely affect his property value. This contention does not provide an issue
which is litigable before this Board, since as the Appeal Board has stated on
at least two occasions, alleged economic harm comes within the ambit of the

NEPA "zone of interests" only if it is environmentally rela‘ed; i.e., f it

will or may be occasioned by the impact of the federal action under : ' sideration

would or might have unon the environment. Tennessee Vallev Authorit (V2tts Bar

Nuclear Plani, Units 1 and 2), ALAB-413, 5 NRC 1418, 1421 (1977); L ng Island

Lighting Company (Jamesport Nu-' Power Station, Units 1 and 2), ALAB-292,

2 NRC 631, 638-640 (1975), opinion of Mr. Rosenthal. As is clear from the

examples given in Mr. Rosenthal's opinion in the Jamesport proceeding, Mr. Schuessler
has alleged nothing which would demonstrate that the economic harm about which he

is concerned is environmentally related. Nor is any basis given for the contention
as required by 10 CFR 82.714. Therefore, the Staff believes that this contention
should be rejected by the Board.

Contention 2

The petitioner conten.s that the Allens Creek facility is due west of his
residence, and that due to weather activity, radicactive material which may be
released from the plant would arrive at his residence in a ma‘‘er of minutes.
The Staff believes this concern does not create an issue which is litigable in
this proceeding. First, Mr. Schuess!er does not contend that any radiocactive
releases from the plant will be in sxcess of any of the dose limits set torth

in apolicable Commission regulations. Secondly, Mr. Schuessler has obviously
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not reviewed Supplement ? to the SER prepared for this application, since it
is clear from a reading of Section 2.3 of that Jdocument that meteorology, and
specifically the worst meteorological conditions, have been accounted for in

calculating doses resulting from operation of thc proposed facility. Mr. Schuessler

challenges none of the analysis presented in Supplement 2 to the SER. Accordingly,

the Staff believes that there is no h2.:5S upua which to admit this matter as an

issue in controversy.

Contentions 3 through 5

These contentions each assert a danger to Mr. Schuessler and his family in the
event of accidents at the proposed facility. While the contentions more closely
resemble statements of an “interest which may be affected by the proceeding”
rather than litigable issues, the Staff emphasizes that it has analyzed a spectrum
of accidents which could occur at the proposed facility, ranging from trivial
incidents to serious loss of coolant 7zcidents. These analyses are contained

in Section 7 of the "ES published ia November, 1974 and in the FES Suoplement

in Section S.7. As a result of these analyses of this range of postulate
occurrences, the Staff has concluded that the environmenta! risks due to the
postulated radiological accidents are exceedingly small. Mr. Schuessler has

not challenged the Staff analysis in this regard.

If the petitioner's contention is interpreted to assert that the environmental
consequenzes of a Class 9 accident should be considered for the proposed facility,
the Staff believes that the contention should be rejected from consideration in

this proceeding (as contrasted with the ongoing rulemaking proceeding) for the

reasons given in response to Bishop contention 1, supra.
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Finally, in contention 5, Mr. Schuessler appears to assert that any radioactive
releases in no matter what amount are unacceptable. If that is his contention,
it constitutes a challenge to the Commission's regulations in 10 CFR Part 50,
Appendix I, and 10 CFR Part 20. Such a challenge may not be entertained

by this Board absent a showing, not made here, of special circumstances pursuant

to 10 CFR §2.758.

For all of the above reasons, contentions 3 through 5 should be rejected by

the Board.

Contention 6

The petitioner asserts that in the . t of a serious accident at the Allens Creek
facility it would be impossible to execute an effective evacuation plan because
of the population density, and that this fact "drasticaliy reduces chances of
safe escape for my family and myself." The Staff notes that the petitioner
resides at a distance of 35 miles from the proposed facility. For the reasons
discussed in response to Doggett contention S, supra, the Staff believes that

this contention should be rejectes.

Contention 7

Like several other petitioners, Mr. Schuessler is concerned that there has not
yet been found a satisfactory solution to the problem of long term waste
disposal. For the reasons discussed in Carrick contention 3, suora, tihis concern

does not present an issue which is litigable before this Board.
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Contention 8

Once again, Mr. Schuessler appears to allege that any release of radioactivity
from the proposed facility is unacceptable because of the possiblility of

cell injury and genetic defects. For the reasons discussed above in response
to his contention 5, the Staff believes that there is no basis upon which to

admit this contention as an issue in controversy in this proceeding.

Contention 9

The petitioner asserts that the construction of the proposed facility will cause
him to be required to pay unnecessarily high electric rates. This appears to

be more a statement of an "interest which may be affected by the proceeding”
than a contention. It is by now well settied that the economic interest of a
ratepayer does not fall within the zone of interest protected by either the

Atomic Energy Act or NEPA. Kansas Gas and Electric Company, et al. (Wo1f Creek

Generating Station, Unit 1), ALAB-424, 6 NRC 122, 128 (1977); Tennessee Valley

Authority (Watts Bar Nuclear Plant, Units 1 and 2), ALAB-413, 5 NRC 1418,

1420-21 (1977); Detroit Edison Company (Greenwood Energy Center, Units 2 and 3),

ALAB-376, 5 NRC 426 (1977); Portland General Elec’ Company (Pebble Sorings

Nuclear Plant, Units 1 and 2), ALAB-333, 3 NRC 804 ' '5). Therefore, the
Staff believer that there is no basis upon which to admit this contention as

an issue in controversy.
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Contention 10

The petitioner alleges that the Applicant is the largest power company in the
United States which does not interconnect interstate with other power companies,
that other utilities outside of Texas have excess power which is available for
the Applicant to purchase, and that the alternative of such interconnection

has not been adequately considered by the Aoplicant or the Staff. The Staff
notes that substantially the same contention has been raised by TEXPIRG in its
pleading entitled "TEXPIRG's Amendments to Contentions of May 12, 1979," dated
September 14, 1979. Therefore, since the Staff has already supported the
admission of the TEXPIRG contention as an issue in controversy, we will have

no objection to Mr. Schuessler's participation on this issue provided that he

be required to consolidated with TEXPIRG,

Contention 11

The petitioner contends that neither the Applicant nor the Staff has given

adequate consideration to the use of coal or lignite as alternate energy sources.

With regard to lignite, the Staff notes that the Board has addressed a question

to the Staff and Applicant in its "Order Ruling Upon Intervention Petitions,"”

dated February 9, 1979,with regard to the availability of lignite and the environ-
mental cost of its use. The Staff, therefore, has no objection to the partici-

pation of Mr. Schuessler on that issue. However, with regard to the alternative

of a coal fired generating station in gemeral, as discussed, supra, the Staff has done
an extensive analysis of that alternative in the FES Supplement, in Sections S$.9.1.2.1,
$.3.1.2.3 and Appendix S.D. Mr. Schuessler does not challenge any part of that

Staff analysis, and therefore the Staff believes that this portion of the con-

tention should be rejected by the Board.
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Contention 12

Mr. Schuessler asserts that t“ere is no need for the power to be generated

by the Allens Creek facility because (a) the Applicant has already contracted

to buy the City of Austin's excess electricity in the amount of 500 megawatts
per vear, (b) the Applicant has announced that it piuns to build a 1500 megawatt
capacity lignite plant north of Houston which will be in operation by 1986,

(c) it is possible that the cities of Austin and San Antonio may sell their
shares of the South Texas project to the Applicant, and (d) the city of Houston
is considering the possibility of burnina solid waste to generate steam in

cogeneration facilities that could generate 500 megawatts of power.

'lith regard to suboarts (c) and (d) of contention 12, the Staff believes that
these assertions are pure speculation and that they cannot form the basis for a
litigable contention in the absence of a showing that the power from the sources
will actually be available to the Applicant in the time frame in which it is
needed. However, with regard tc subparts (a) and (b) of the contention, the Staff
believes that they do form the basis for an issue which meets the requirements
of 10 CFR section 2.714 and that to the extent Mr. Schuessler alleges that
inadequate consideration has been given to the contract between Austin and

the Applicant for the purchase of power, and the construction of the lignite
plants north of Houston, the contention should be admitted as a matter in con-
troversy. We note that Elinore Cumings has also raised, in the context of a
need for power contention, the failure of the Applicant and Staff to consider
the construction of the lignite plants north of Houston in their anaiysis of
the need for the plant. See Cuminas contention 2,.). Should both contentions

be 3dmitted by the Board, we believe that Miss Cumings and Mr. Schuessler

1295 299



o B+

should be required to consolidate on this issue.

Contention 13

The petitioner contends that the Applicant is not financially qualified to
design and construct the Allens Creek facility. However, the contention is
based largely on speculation concerning possible cost overruns at the Allens
Creek facility "expected financial losses" related to a possible pull out from
the South Texas project by the cities of Austin and San Antonio, "expected
increased cost" due to the Three Mile Island accident. the "expectation” that
rate relief will not be granted to the Applicant by the Texas Public Utilities
Commission, and the "ever increasing cost of borrowing money." Such speculation
cannot form the basis for a litigable contention in this proceeding. Further,
Mr. Schuessler has not challenged either the reasonableness of the Applicant's
financing plan for the Allens Creek facility or its ability to adapt to changing
economic conditions. For these reasons, and those further develroed in response
to Baker contention 1, supra, the Staff believes that there is no basis upon which to

admit this contention as an issue in controversyv.

Contention 14

The petitioner contends, in essence, that the Applicant cannot meet the emergency
planning requirements of 10 CFR Part 50, Appendix E, because the state of Texas
has no detailed evacuation plans for the city of Houston and environs at this
time and because the evacuation of Houston in the event of a serious accident,
would be imoossible. Finally, the petitioner asserts that because of the likeli-
hood that emergency znd evacuation planning will be extended to a 10 mile radius

around nuclear facilities, that it is "assured" that it will be impossible for

LB e T
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the Apolicant to comply with 10 CFR Part 50. Appendix E.

With regard to this latter assertion, Mr. Schuessler asserts no basis, and none

is apparent, why the Applicant would be unable to comply with the Commission's
emergency planning regulations if and when requirements for emergency planning

are extended to a 10 mile radius. Therefore this portion of the contention should

be rejected by the Board.

The fact that no detailed evacuation plans have been developed at this stage

of the proceeding by the state of Texas does not form the basis for a litigable
contention in this proceeding, since 10 CFR Part 50, Appendix £ has never re-
quired and does not now require the development of detailed evacuation plans at
the construction permit stage of a licensing oroceeding. Further, to the extent
that Mr. Schuessler contends that it would be impossible to evacuate the Houston
area in case of a serious accident at the Allens Creek facility, this porticn of
the contention is almost identical to his own contention 6, and the Staff ooooses

it on the same grounds.

Since no portion of contention 14 would form the basis for a litigable issue in

this proceeding, the Staff believes that it should be rejected by the Board.lL/

Contention 15

Mr. Schuessler contends that neither the Applicant nor the Staff has given suf-
ficient consideration to the aesthetic impacts of the Allens Creek facility.
This contention shoulc be rejected by the Board since in both the FES (Section

5.6.5) and the FES Sunplement (Section S.5.6.1) the Staff has considered the

—
"/ It is noted that the Commission's requirements in regard to emergencv

evacuation are being reexamingd at this time. Should Commission regulations
change to allow consiceration of these matters, they would then be the subject
of proper contentions. M"Q7L 2N
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visual impacts from the facility ard concluded that these impacts are acceptable
for the reasons stated in the Staff documents. Mr. Schuessler has not referred
to, let alone challenged any of the Staff analysis of visual impacts, and

he therefore has provided no basis for a litigable contention in this proceeding.

Patricia Streilein

Contentions 1 and 3

The petitioner contends that the South Texas site is a preferred alternative

to the Allens Creek site for the construction of a nuclear generating station
because (a) there would be less land usace at the South Texas site to construct
an additional unit than there would be at the Allens Creek site, (b) the Allens
Creek site lies directly in the migration path of millions of snow geese, and

the construction of the proposed facility would disrupt their natural migration
pattern, (c) the rise in temperature in the Brazos River water would have
undesirable ecological impacts as a result of the construction of the prooosed
facility, and (d) construction costs would be less at the South Texas since there
would be no need to construct an additional cooling lake or to provide additional

support services.

The Staff notes that the issue of the South Texas site as a preferred alternative
to the oroposed site has been raised by TEXPIRG as well as several other
petitioners for leave to intervene. Therefore, we would have no objection to

the participation of Miss Streilein on this issue, provided tha* she be required

to consolidate with the others raising the same concern,
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Contention 2

The petitioner contends that for various reasons, the location of a nuclear
facility at the proposed site "would hinder and 1imit the current westward
trend for development of the greater Houston area." The contention should be
rejected for two reasons. First, the petitioner offers nothing but speculation
to support her assertion that the proposed facility would have any significant
impact on population distribution in the Houston area. Secondly, she does not
assert that the future population distribution in the site area would prohibit

it from complying with the siting criteria in 10 CFR Part 1CO0.

Therefor2, there is no basis upon which to admit this issue as a matter in

controversy.

Marlene Warner

Dr. Warner's supplement to her petition for leave to intervene, dated August 19,
1979, contains a single contention. She asserts that the Commission's regulations
are inadequate to protect the public health and safety because they allow radio-
active chemicals which contain known carcinogens to enter the food chain in
violation of the Delany Clause of the 1958 Food Additive and the 1960 Color

Additive Amendments to the Food, Drug and Cosmetic Act.
The Staff believes hat Dr. Warner is in the wrong forum in raising this issue.

Her assertion that the Commission's regulations are inadequate to protect the

public health and safety isa challenge to those regulations which may not be
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entertained by this Board absent a showing, not made here, of special circum-

stances pursuant to 10 CFR §2.758. If D=. Warner has a basis for believing
that the Commission's regulations should be modified in any way, her recourse

is to file a petition for rulemaking pursuant to 10 CFR §2.802.

Connie Wilson

Contention 1

Miss Wilson asserts that she and her family reside between 30 and 35 miles from
the proposed facility and that she is concerned with the radiation risk imposed
on her family and herself from operation of the power plant. This is not a
contention, but a statement of what Miss Wilson believes "constitutes proper
interest" for purposes of satisfying the requirements of 10 CFR section 2.714.
The Staff has already agreed that Miss Wilson has demonstrated the requisite

interest in the proceeding.

Contention 2

Joining TEXPIRG and several other petitioners, Miss Wilson alleges that the
South Texas site is a preferable alternative to the Allens Creek site for the
construction of a nuclear power facility. She asserts that the South Texas
site offers the advantages of less population density, less land usage, and
less water usage. The Staff has no objection to Miss Wilson's participation
on this issue provided that she be required to consolidate with the others

ra‘sing it.
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Contention 3

The petitioner contends that the construction permit for the proposed facility
should be denied because there is not yet a solution to the problem of long

term storage of radioactive waste. For the reasons discussed in response to

Carrick contention 3, the Staff believes that this contention should be denied.

Contention 4

The petitioner asserts that a solid waste plant would be a preferable alterna-
tive generating source and would be more suitable for the Aliens Creek site.
While the contention as stated lacks a basis for Miss Wilson's assertion, the
Staff notes that the same issue has already been raised and admitted by the
Board as an issue in cuntroversy as TEXPIRG contention 5. Therefore the Staff
has no objection to the participation of Miss Wilson on this issue, provided

that she be required to consolidate with TEXPIRG.

Contention S

Miss Wilson contends, in effect, that the licensing process for this facility
should be susper ad until the entir: issue of nuclear power is reexamirzd in
light of *"e Three Mile Island accident. For the reasons discussed in response
to Pavlovic contention 10, supra, the S*taff believes that this contention should

be rejected by the Board.
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Conclusion
For the reasons discussed above, the S.aff believes that, should the Board
determine that they .ave established the requisite interest in this proceeding,
the Staff be'ieves that the petitions for leave to intervene of the fcllowing
persons should be granted, since they have each proffered at least one contention
which is litigable in this proceeding. Mr. and Mrs. J. Morgan Bishop, Dorothy
Carrick, Carolina Conn, Elinore Cumings, Stephen Loggett, Robin Griffith,
Leotis Johnston, Rosemary Lemmar, Frances Pavlovic, William Schuessler,

Patricia Streilein, and Connie Wilson.

For the reasons discussed above, the Staff believes that the fc'llowing contentions
should be admitted as issues in controversy:
Bishop contention 18, 23(a) and (c)
Carrick contention 4
Conn contention 2
Cumings contention 2(a), 4, 6(b) and (c) [passive solar techniques]
Doggett contentions 2 and 3
Griffith contention 4 (cooling lake as a recreational fishery)
Johnston contentions VI and VII (combined as a single contention
dealing with South Texas as an alternative site), and
contention VIII
Lemmar contentions 2 and 4

Pavlovic contention 4 and 5

Schuessler contentions 10 and 11 (lignite as an alternative energy
source), contention 12(a) and (b)
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Streilein contentions 1 and 3 (combined as a single contention
dealing with South Texas as an alternative site)

Wilson contentions 2 and 4

However, since they have failed to proffer at least one litigable contenticn,
the Staff believes that the petitions of the following persons should be denied:
Bryan Baker, Kathryn Qttc, Charles Perez, arc Marlene Warner.

Respectfully submitted

ke ) ks

Stephen M. Sohinki
Counsel for NRC Staff

Dated at Bethesda, Maryland
this 9th day of October, 1979
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