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MDIORANDUM AND ORDER RULING ON PETITIONS AND
SETTING SPECIAL PREHEARING CONFERENCE

The purpose of this order i to rule upon petitions to

intervene and petitions to participate by government agencies,

and to set a schedule for the special prehearing conference.

Petitions of Government Agencies

The Commonwealth of Pennsylvania by Governor Dick Thornburg

(Commonwealth) and the County of Dauphin by the Dauphin County

Commissioners (Dauphin County) have each filed petitions under

10 CFR 92.715(c ) and are clearly entitled to participate in the

proceeding respectively as an interested state and county pur-

section. /1
suant to that Neither the licensee nor the NRC staff

1/ 10 CFR $ 2.715 (c ) :
The presiding officer will afford representatives of an
interested State, county, municipality, and/or agencies
thereof, a reasonable opportunity to participate and to
introduce evidence, interrogate witnesses, and advise the
Commission without requiring the representative to take a
position with respect to the issue. Such participants
(footnote continued)
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oppose their participation. The Commonwealth and Dauphin County

shall each indicate the subject matters on which it desires to

participate by filing a statement on or before the date provided

below for supplemental petitions to intervene.

Representing the general economic interests of Pennsylvania's

consumers, the Consumer Advocate, Department of Justice, Common-

wealth of Pennsylvania (Consumer Advocate) has also petitioned

to participate under 10 CFR 92.715(c). Neither the licensee

nor the NRC staff oppose his participation, but the staff questions

whether the economic interests represented by the Consumer Advocate

fall within the zone of interests sought to be protected by the

Atomic Energy Act and the National Environmental Policy Act. The

staff sees no basis presented in the Consumer Advocate's

petition which now justifies his participation either as a matter
,

of right or as a matter of board discretion.

The Consumer Advocate asserts as his grounds for participa-

tion the interests of consumers as rate payers . This subject

matter is not within the zone of interests cognizable in NRC

proceedings where that interest is asserted by an interveaing
.

party under $2.714. Portland General Electric Co. (Pebble

Springs Nuclear Plant, Units 1 and 2), ALAB-333, 3 NRC 804, 806

(1976). Tennessee Valley Authority (Watts Bar Nuclear Plant, 1 and 2h

ALAB-413, 5 NRC 1418 (1977).

-1/ continued:
may also file proposed findings and exceptions pursuant to
$$ 2.754 and 2.762 and petitions for review by the Commission
pursuant to $2.786. The presiding officer may require such
representative to indicate with reasonable specificity, in
advance of the hearing, the subject matters on which he de-
sires to participate.
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It is not clear from Commission precedents that a state or

an agenc,y of a state must demonstrate the same interest required

of an intervenor under $2.714. The language of $2.715(c)

requires a presiding officer to afford an agency of a- interested

state an opportunity to participate. The Consumer Advocate and

his office is apparently such an agency. But the state agency's

participation may not, of course, be on matters beyond the scope

of the proceeding and the Commission's jurisdiction.

It would be pointless to state that the Consumer Advocate

has the right to participate in our proceeding but then determine

that there is no subject matter on which he may participate.

There are several considerations which must be resolved

before the board can determine whether the Consumer Advocate

may participate as, a state agency. First, does his office have

authority from the Commonwealth to represent the state on the

subject matters of this proceeding? This can be resolved by a

statement setting forth the specific subject matter as to which

the Consumer Advocate wishes to participate and how that subject

matter pertains to the responsibilities of his office. Second,

it is possible that the Consumer Advocate may be invited to

participate even without standing as a matter of right if he

possesses expertise which may aid in developing a sound record

in this proceeding. portland General Electric gompany (Pebble

Springs Nuclear Plant, Units 1 and 2) CLI -7 6 ~ 4 NRC 610 (1976).,

If he wishes to participate on this basis, his statement should

include a description of the expertise or other resource which

he believes will assist in developing a sound record ,

f
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Since the Consumer Advocate petitioned to participate,

the Pennsylvania Publi: Utilities Commission (Utilities Com-

mission) has also petitioned under $2.715(c), and below we

grant the Utilities Commission participant status. We request

that the Consumer Advocate confer with counsel for the Utilities

Commission to determine whether the Utilities Commission may be

able to represent the cognizable interests of both agencies in

this proceeding, or whether a consolidated presentation by the

two agencies may be appropriate. The Consumer Advocate's

report, including the result of any conference with counsel for

the Utilities Commission, is to be served within the time speci-

fled below for supplemental petitions.

In its petition the Utilities Commission asserts that it

is charged with enforcement of Pennsylvania statutes mandating

safe, adequate and reliable public utility service at just and

reasonable rates. Without ruling on whether the Utilities

Commission responsibility as a rate setter (as opposed to a

rate payer) constitutes standing to participate, its other

responsibilities relevant to the safe, adequate and reliable

generation of electricity comprise appropriate interest and

standing to participate. Moreover its expertise on some of

the issues to be decided in the proceeding would be welcome

as a matter of board discretion even without standing.

Neither the licensee nor the NRC staff oppose the participa-

tion of the Utilities Commission. The Utilities Commission

l' b
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shall indicate the subject matters on which it desires to

participate by filing a statement on or before the date pro-

vided below for supplemental petitions.

Petitions for Leave to Intervene

Under 10 CFR $2.714(a)(2), of the Commission intervention

rules, a petition for leave to intervene:

... shall set forth with particularity the
interest of the petitioner in the proceeding,
how that interest may be affected by the
results of the proceeding, including the rea-
sons why petitioner should be permitted to
intervene, with particular reference to the
factors in paragraph (d) of this section,
and the specific aspect or aspects of the
subject matter of the proceeding as to which
petitioner wishes to intervene.

Paragraph (d) of $2.714 states:

(d) The Commission, the presiding officer
or the atomic safety and licensing board
designated to rule on petitions to intervene
and/or requests for hearing shall, in ruling
on a petition for leave to intervene, con-
sider the following factors, among other things:

(1) The nature of the petitioner's right
under the Act to be made a party to the
proceeding.

(2) The nature and extent of the petitioner's
property, financial, or other interest in the
proceeding.

(3) The possible effect of any order which
may be entered in the proceeding on the petitioner's
interest.

The intervention rules also provide that the petitioner's

specific contentions need not be filed until later in the pro-

ceeding, but petitioners sometimes include specific contentions

91kf4,Eo '
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in the initial petitions filed. For efficiency the board issued

an order on August 31, 1979 relieving the licensee and staff of

any responsibility tc address now specific contentions in

original petitions . Accordingly their answers and the board's

rulings below are limited to whether petitioners have satis-

fied the " interest" and " aspects" requirements of the. inter-

vention rule.

Since the change in the intervention rule effective

May 26, 1978, the sufficiency of the " aspect" requirement must

be evaluated in initial intervention petitions, but no reported

NRC decision defines this requirement. We have taken it to

mean simply that the petitioner must indicate its general

position on the subject matter as to which it seeks to inter-

vene. That subjec,t matter must, of course, be within the
scope of the proceeding as set forth in the notice of hearing.

The " interest" requirement of petitions has been well

defined in NRC decisions, but, even so, interest must be de-

termined in the context of the case at hand. There is nothing

unusual about " interests" in NRC' proceedings. The Commission

has adopted the standard of " standing" in judicial proceedings

as its standard for " interest." A petitioner must allege that

some injury has occurred or will probably result from the action
.

l':5 222
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to the person asserting the injury. Also, the ir.:erest

asserted must arguably be witht' the zone of interests pro-

tected by the statutes enforced by the Commission and involved

in the proceeding.2/

Thus, even though a person might have an interest which

could be affected by the results of an NRC action, unlead the

interest falls within t?.e zone of interests encompassed by

the Atomic Energy Act or the National Environmental Policy Act,

that person has no standing tr 'e a party to the proceeding.

This is why we stated above tha t interest as an electricity

rate payer will not confer standing upon a petitioner in this

proceeding. Portland General Electric Co. ALAB-333, supra, and
Tennessee Valley Authority ALMB-413, supra. The same is true

where the interest, asserted 1.3 that of a tax payer. Tennessee

Valley Authority,Id,. at 1421. The governing rule is that a

generalized grievance shared in substantially equal measure by

all or a large class of citizens is normally not cognizable as

standing to participate. Warth v. Seldin, supra, at 499.

2/ Portland General Electric Co. (Pebble Springs Nuclear
~

Plant, Units 1 and 2), CLI 76-27, 4 NRC 610, 613-14 (1976);
Public Service Co. of Oklahoma (Black Fox Station, Units 1
and 2), A LAB-3 97 , 5 NRC 1143, 1144-45 (1977); Sierra Club v.
Morton, 405 U.S. 727 (1972) ; Warth v . Seldin, 422 U.S. 490
(1975).

3,'6 223
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Activities such as residing, working, playing and traveling

within a reasonably close di"tance of a facility may be a
,

sufficient demonstration that a petitioner's cognizable interest

may be affected by the proceeding. As a general principle, the

farther from the reactor the activity in question, the more the

petitioner must demonstrate how his interests may be affected

by the proceeding.S!

With these guidelines in mind, we turn now to the indi-

vidual intervention petitions.

3[ e.g.

Northern States Power Co. (Prairie Island Nuclear Generator
Plant Units l'and 2) ALAB-107, 6 AEC 188, 190 (1973)
(residence 30 to 40 miles from facility not too far to re-
quire conclusion that petitioners are beyond the zone of
interest)

Tennessee Valley Authority supra, ALAB-413 at 1421 (students'
residence 50 miles from facility not too far to preclude
finding of standing)

Dairyland Power Cooperative (Lacrosse Boiling Water Reactor)
A LAB -497 , 8 NRC 312 (1978). (Petitioner residing 75 miles
from facility alleging general safety contentions was beyond

* the geographical zone of interest)

Virginia Electric and Power Company (North Anna Nuclear
Power Station, Units 1 and 2) ALAB-522 (1979) (Petitioner
residing 45 miles from facility but who canoes on nearby
lake not obviously unaffected)

'':5 224
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Anti-Nuclear Group Representing York

The Anti-Nuclear Group Representing York (ANGRY) filed

its petition dated August 29, 1979 on behalf of itself as a

Pennsylvania corporation and on behalf of 300 active and

supporting members all of whom reside within 15 miles of Three

Mile Island. Among other aspe.c ts, ANGRY seeks to intervene

on whether tho Commission's Order of August 9 is sufficient

with r6spect to insuring that the licensee has the management

capability to operate TMI safely and whether the order is

sufficient to assure the adequacy of relevant emergency plans.

Both licensee and the NRC staff answer that ANGRY meets the

" interest" and " aspect" requirements for intervention petitions

under 92.714(a)(2). We a gree and so rule .

Chesapeake Energy Alliance, Inc.

Chesapeake Energy Alliance, Inc. (CEA) is an organization

whose members are concerned with nuclear safety and have a

special interest in the environment of the Chesapeake Bay. Its

members are concentrated in Baltimore, Maryland, 55 miles from

TMI, but some members live near the Pennsylvania-Maryland border

in both states ; thus they would reside approximately 37 miles

or less from TMI. CEA has indicated several aspects as to which

it seeks to intervene, including the effects of radiation

directly upon its members and upon the life forms sustained by

3 q{h 2
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the Chesapeake Bay and the quality of licensee's management

capability. Both staff and the licensee are satisfied that

CEA meets the " interest" and " aspect" requirements but licensee

believes that these requirements have been only marginally met.

,
We hold that CEA has met the " interest" and " aspect" require-

ments of $2.714(a)(2).

Environmental Coalition on Nuclear Power

The Environmental Coalition on Nuclear Power (ECNP) has

filed three documents: a petition dated September 4, 1979,

a request to the Director of Nuclear Reactor Regulation and

others dated June 29, 1979, and an " Emergency Petition" dated

March 29, 1979 collec tively as its petition for leave to

intervene pursuant to the order and notice of hearing of

August 9. ECNP states that many of its members live near the

TMI facility, some less than one mile, and "... that the pro-

posed reopening of TMI-1 will adversely affect their health,

mental health, physical safety, economic well-being, security,

social and political status, and the genetic condition of

their progeny."I! The petitioning papers contain many aspects

of the subject matter of the proceeding as to which ECNP wishes

to intervene including adverse effects of the release of radia-

tion, effect upon the economic value of their properties

(psychological impact) and several allegations concerning

4/ Petition, p . 3. 1q: 5 226
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design defects and deficiencies. /5
Both the licensee and the

staff state that the petition adequately sets forth the

petitioner's intereut and the specific aspects as to which it

wishes to intervene. This is clearly so.

.

Newberry Township T.M.I. Steering Committee
and Eleven Residents of Newberry Township

The Newberry Township T.M.I . Steering Committee and eleven

named residents of the township (Newberry petitioners) filed an

intervention petition subscribed to on August 24, 1979.

The Newberry Committee Members and the named individuals

reside in Newberry Township and within five miles of the TMI

facility. The only interest alleged to be affected is that

the reactivation of TMI-l will create a serious risk to the

psychological well-being of petitioners. A contention to this

effect is included in the petition. The Newberry petitioners

have a definite interest in the subject matter of the pro-

ceeding and have sufficiently identified an appropriate aspect

but only if the Commission approves issues of psychological
6/

distress as suitable for hearing.~ The licensee and the staff

agree. Therefore subject to the ultimate determination by the

Commission and also subject to the order below concerning

briefing of psychological issues, the board rules that the

Newberry petitioners have for now' satisfied the " interest"

and "aapects" requirements of $2.714(a)(2).

5,/ Request to Direc tor, pp. 2-3.

6,/ Order and notice of hearing. 44 Federal Register 47824.

'.' 6 227
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Steven C. Sholly

Steven C. Jholly submitted a petition dated August 20,

1979 which was superseded by his petition of September 4.7/

Mr. Sholly and his family live 12-13 miles from the plant and

he regularly travels to within five to ten miles of TMI.

Although the rules do not require that specific contentions

be filed now, Mr. Sholly has done so. While we do not yet

rule upon the contentions, we have examined them as " aspects"

of the proceeding required under the intervention ~ rule for

initial petitions. He has identified several aspects within

the scope of the proceeding and meets both the " interest" and

" aspect" requirements of $ 2.714 (a) (2 ) . Neither staff nor

licensee oppose this conclusion.

People Against Nuclear Energy

People Against Nuclear Energy (PANE), filed its petition

dated September 14, 1979 on behalf of eleven specifically named

members, all of whom live within five miles of the TMI facility.

All the listed members have submitted affidavits authorizing PANE

to represent their interests in the proceeding which each state

to be the health, safety and well-being, both mental and physical,

7,/ We assume that the September 4 petition totally replaces
the filing of August 20, because the later paper appears to
be complete. However the second petition seems to have
no equivalent to contentiona 118, 120, 123 and 125 of
the first petition. As we discuss below, Mr. Sholly
may still file contentions.

1': 6 228
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of his or her family and community. As to the aspects concerning

which it wishes to intervene, PANE takes the position that NRC

has the obligation to prevent impairment of the health and

stability of the community, that PANE members have suffered

unique trauma as a result of the TMI-2 accident, and that con-

sequently operation of TMI-l poses a threa t to the stability

and health of the area. The board rules that these statements

satisfy the " interest" and " aspects" requirements of $2.714(a)(2) .

Licensee and staff agree.

Three Mile Island Alert, Inc orporat ed

Three Mile Island Alert, Incorporated (TMIA) by its

petition served September 12, 1979 asserts that it is a non-

profit corporation headquartered in Harrisburg with members

who reside in Dauphin, Cumberland, and York Counties, Pennsylvania,

all of whom reside within twenty miles of TMI-1. TMIA asserts

that the reopening of TMI-l would increase the detrimental

health effects already suffered by its members (presumably by

the accident at TMI-2) and that the economy would be adversely

af fec ted by the reopening of TMI-1. Therefore TMIA has

demonstrated an interest in the proceeding. TMIA submits

thirteen contentions, twelve are numbered contentions and a

thirteenth is an unnumbered umbrella psychological contention.

I?:6 229
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As we note below, it is premature to rule upon the suitability

of contentions at this stage of the proceeding, but, viewing

the contentions as aspects, we noted that several, at least

Numbers 1, 2, 3, the psychological distress contention and

others satisfy the " aspect" requirements of the intervention

rules. Neither staff nor licensee oppose our ruling that TMIA

satisfies the " interest" and " aspect" requirements for initial

petitions under $2.714(a)(2) .

Union of Concerned Scientists

The Union of Concerned Scientists (UCS) filed its petition

dated September 14, 1979 in which it listed by name and address

six residents of Harrisburg, Pennsylvania who are sponsors of

and contributors to UCS. Each has authorized UCS to represent

his or her interests, which are said to be NRC cognizable, in

the TMI-l proceeding. All live within 20 miles of TMI-1. The

persons represented by UCS assert as their interest their

physical and economic well-being which, they state, would be
,

adversely affected by the operation of an unsafe plant in close

proximity. The aspects as to which a petitioner seeks to inter-

vene address the sufficiency of the "scort-term actions" and

"long-term actions" set forth in the Commission's Order and

'

notice of hearing. We rule that UCS on behalf of the named

persons has satisfied the " interest" and " aspects" requirements

for initial petitions under $ 2.714 (a ) (2 ) . Neither the staff nor

the licensee oppose this ruling.
'' 6 230
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Varjorie M. Aamodt

Marjorie M. Aamodt of R.D. #5, Coatesville, Pennsylvania

has petitioned for leave to intervene by letter dated

September 12, 1979. Her specific areas of petitioning are

" Safety" and " Costs."

In the paragraph devoted to costs she asserts that

practices which encourage the construction of high invest-

ment facilities enhance the profitability of electric utility

business operation. Profitability of the electric utility

business has an indirect bearing upon the licensee's financial

qualifications to operate TMI-l safely, which is one of the

subjects to be considered in this proceeding. But it is clear

that the thrust of Mrs. Aamodt's point is not financial capa-

bility, but unfairness in rate setting practices. This is

beyond the scope of this proceeding.

As to her safety specification she states with nothing more:

"My concerns rela tive to safety center on the

hazards posed by ' plumes' and residual contaminants in

the soil. Specifically, I am interested in the adequacy

of detection systems and the implementation of informa-

tion flow to the public."

Her interest is reflected in her statement that, having

considerable background in the ef. acts of radiation, she re-

moved her family from her home "during the recent [TMI-2 ]

incident."

}] b
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Coatesville is approximately 55 miles west and south from

TMI according to the Rand McNalley road map. As a resident of

a rural delivery area of Coatesv111e, Ms. Aamodt could reside

farther or closer, but we cannot determine this.

She has identified at least one aspect of the proceeding

which complies with the " aspect" requirement of the intervention

rule. She is concerned about radiation plumes, the adequacy of

monitoring, and information to the public. Whether or not

these concerns have a reasonable basis for someone so far away,

Ms. Aamodt perceives them to be serious to her f amily -- she

evacuated them. Thus she was in fact directly affected by the

TYI-2 incident .

Whether she has standing to intervene in this proceeding

may require a close judgment call by the board. We believe that

her showing is now inadequate but only barely so. Therefore we

are going to defer ruling on her standing to intervene until

the special prehearing conference or until Ms. Aamodt provides

further information by way of petition amendment and specific
contentions. In the meantime Ms. Aamodt may be assured that

her alternttiva request, to make a limited appearance, will be
granted if she wishes.

In deciding whether she wishes to proceed with her attempt

to qualify as a full party intervenor, Mrs. Aamodt might also

wish to consider that the board is required to evaluate her

l':5 232
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general concerns about offsite radiation and monitoring whether

she intervenes or Lot, and that the NRC staff will be, and well-

qualified intervenors and government participants will probably

be, addressing the issue during the hearing.

Coalition for Nuclear Power Plant Postponement

Under the letterhead, " Coalition for Nuclear Power Plant

Postponement" of Wilmington, Delaware , Frieda Berryhill, as

chairman, petitions to intervene. The body of her September 4,

petition, in its entirety, is as follows :

I hereby petition the Commission for full participation
in the hearings concerning the re-opening of TMI Unit I.

Nature of my petition:

Revision of Table S-3
Safety Hearings, scheduled for April 4 after TMI II has
been licensed to operate
Violation of NEPA
Consideration of Class 9
Violation of rules concerning notification of intervenors
of granting operating license
Emergency evacuation
Waste
Radiation Monitoring

No information has been provided as to how her interests

may be affected by the results of the proceeding. Wilmington,

Delaware, assuming it is Ms . Berryhill's residence, is not so

close to Three Mile Island (75 miles) as to require an inference

that her interests will be affected by the proceeding. Some

of the topics, such as " Revision of Table S-3" do not pertain

1256 233
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to the subject matter of this proceeding. The meaning of other

topics is.not clear. Five topics, " Violation of NEPA",

" Consideration of Class 9", " Emergency evacuation", " Waste",

and " Radiation monitoring" have some relationship to the issues

of this proceeding, but do not satisfy the requirement that the

intervention petition initially set forth the "... specific

aspect or aspects of the subject matter of the proceeding as to

which petitioner seeks to intervene ." Both the licensee and

the staff have answered that the petition is inadequate. This

is so. The petition is totally inadequate both as to a state-

ment of the petitioner's interest and the specific aspects as
.

to which she wishes to intervene. If Ms. Berryhill does not

later qualify as an i- arvening party by amending her petition,

she will be afforded Er opportunity to make a limited appear-

ance statement as provided under $2.715(a).

Marvin I. Lewis

Mr. Marvin I. Lewis of Philadelphia, Pennsylvania filed

a very brief petition for leave to intervene dated August 21,

1979 which he superseded with a greatly expanded version dated

September 9.

Much of Mr. Lewis 's petition is argumentative and is not

helpful in determining whether he meets the preliminary require-

ments for an intervenor in this proceeding. For example, he

refers to President Eisenhower's secrecy in atomic testing,

1256 234
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makes a passing reference to President Nixon and presidential

crime ; discusses Nazi war criminals, and he expresses a detailed

opinion that the NRC staff is arrogant because of staff counsel's

reference to the Consumer Advocate of Pennsylvania.

Although Mr. Lewis has not provided this information, we

calculate from his return address and a Rand McNalley road map

that he resides about 90 miles from the TMI facility. This

distance does not in itself rule out all possibility that he

has an interest in the proceeding, but it requires a greater

showing that his interests may be affected by the results of

the proceeding than would be the case if he resided closer.

He raises several issues as his interest in the pro-

ceeding. Although he does not know where the milk and dairy

products he ingests originate, he believes that radioactivity

from Harrisburg milk will find its way into his body. He is

concerned about radon emissions, but this topic is related to

the nuclear fuel cycle and does not pertain to this proceeding.

He refers to a Class 9 accident at TMI-2 but provides no

information about its significance to TMI-1.

However, Mr. Lewis does identify two aspects of the

subject matter of the proceeding which satisfy the " aspects"

requirements of $2.714(a)(2). He challenges the competency

of tne TMI-l and 2 operators and expresses a concern about

pipe cracking and leaks.

1256 235
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The basic problem with Mr. Lewis 's intervention petition

is that, although he has demonstrated his familiarity with

some of the events at TMI-2, he has not provided the board

with a reasoned analysis as to how those events pertain to the

subject matter of the Commission's Order and notice of hearing

of August 9, and how his interests may be affected by the

results of this proceeding. Although inferences could be drawn,

given the 90 mile distance from his residence to TMI, such

inferences would not justify a conclusion that he has standing

to intervene in this proceeding. His interests we believe

are too remote to justify active participation as a litigating

party in t'his adjudicative proceeding. We hold, therefore,

that he has failed to establish standing to intervene in this

proceeding as a matter of right. Both the staff and licensee

offer this view.

Mr. Lewis 's concerns are genuine but they are shared by

a very large portion of the population. Our responsibility is

to assure a workable proceeding where these concerns can be

rully aired to the extent they are covered by the Commission's

Order and notice of hearing. In addition to our determination

that Mr. Lewis has no standing to intervene as a matter of

right, we rule that,as a matter of discretion, the broader

public interest lies in limiting the hearing to intervenors

who have a clear, direct and close interest in the matter and

i256 236
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to those who demonstrate that they can make a substantial

contribution to a full and reliable evidentiary record.

Mr. Lewis has satisfied neither requirement.

The Effect of the Board's Rulings

We have ruled that Anti-Nuclear Group Representing York,

Chesapeake Energy Alliance, Newberry petitioners, Union of

Concerned Scientists, Mr. Sholly, Three Mile Island Alert,

people Against Nuclear Energy and Environmental Coalition on

Nuclear Power have demonstrated standing to intervene in this

proceeding. This means that these organizations and individuals

have passed the threshold test for intervenors. Each petitioner

may be admitted as a party to the proceeding provided that the

petitioner submits a supplement to his petition which contains

at least one contention with reasonably specific bases for

the contention; provided that the contention is found by the

board to be suitable for adjudication in the proceeding; and

provided that the petitioner complies with the board's order

ccncerning negotiations and participation in the prehearing

conference and other events.

The intervention rule, $2.714(b) and the Commission's

Order and notice of hearing of August 9, requires that a

petitioner must file a supplement to the petition containing

a list of contentions. This board is bound to enforce that

s

e
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requirement, but an explanation might be helpful. Some

petitioners such as Mr. Sholly, and Three Mile Island Alert

have already set forth contentions with their initial

petitions. Our order requiring that contentions be listed

again should not be taken to mean that we have for.nd earlier

contentions to be inadequate. We have not ruled upon con-

tentions now because later they may be amended, iropped,

supplemented or modified and because the licensee and staff have

not been required to answer the contentions . Pet $tioners

who have alz e2dy filed contentions are required ';y our order

below to negotiate with the NRC staff and counrel for

licensee concerning the form and suitability of contertions,

but any petitioner who, after good faith negotiations, decides

that he wishes to,have his original contentions litigated may

resubmit any or all of them with the supplemental petition

either by restating them, or by referring to the original

contentione as set forth in the initial petition.

Even though the intervention rule and the Commission

Order and notice of hearing .equires that the supplemental

petition contain a " list of contentions", if a petitioner

seeks to have only one contention litigated, that single con-

tention will satisfy the " list of contentions" requirement .

In other words, as we stated above, and as the rule implies,

a petitioner need submit only one contention and if the board

finds it suitable for litigation, the rule will be satisfied.

1256 238
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As to petitioners Mr. Lewis and Ms . Berryhill, our ruling

that'they have not shown standing to intervene in this pro-

ceeding means that even if these petitioners submit one or

more contentions suitable for litigation th3y will not be

admitted as parties to the proceeding unir.as they amend their

petitions and demonstrate to the satisfaction of the board

that they do in fact have standing to intervene. As we stated,

we shall defer ruling upon Ms. Aamodt's petition and standing

until later.

Psychological Distress Contentions

The Commission's Order and notice of hearing states that

the Commission has not determined whether issues such as

psych <, logical distress on the part of citizens living ne'.r

the plant arising from the continuing impact of the TMI act ident

and unrelated directly to radiation exposure can legally be

relevant to this proceeding. The Commission requires any party

(or petitioner) wishing to raise such subjects as contentions

or aspects of separate contentions to brief the appropriate

Atomic Energy Act and National Environmental Policy Act issues

to the board as a part of the conteation acceptance process

of the regulations. 44 Federal Register 47824. The board must

then certify the issues to the Commission for final decision

prior to the prehearing conference normally held af ter the

.
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completion of discovery. Sec . 2.752(c) . The board will con-

sider the psychological distress contentions at the special

prehearing conference scheduled below. Therefore briefs -

called for in the Commission's Order shall accompany the supple-

mental petitions and final contentions called for below by

October 22.

In addition, so that we may make appropriate recommenda-

tions -to the Commission, we request any party or petitioner

seeking to litigate psychological issues to submit a preliminary

plan for the presentation of psychological distress evidence.

The plan should address the expected availability of expert

testimony; factual testimcny; and svidence of indirect

indicators of continuing psychological distress, such as

population reloca tions and real estate values . Of particular

value would be a discussion of the state of the art of stress
psyc' ology and whether it can produce reli_ble evidence on the

subject at hand. As noted above, we are requesting a . pre-

liminary plan, and do not intend to btad the parties to a final

approach te litigating the issue. The board will entertain

requestr for additional time to submit this information where

govu re son can be demonstrated.

Schedule

No later than October 5, 1979:

The petitioners for leave to intervene shall provide

to the staff and licensee drafts of the contentions each seek
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to have litigated. The parties and intervention petitioners

are directed to begin good faith negotiations concerning the

suitability and form of contentions and issues to be litigated.

The responsibility for initiating and arranging for negotia-

tions rests primarily upon the staff, secondarily upon the

8/
licensee, then upon the petitionersT Petitioners are urged to

discuss among themselves voluntary consolidation contemplated

by $2.715a. The Commission has directed the board to use its

consolidation authority to the maximum extent practicable

consistent with the regulations. The parties themselves can

better determine where their interests are similar to other

parties, and voluntary consolidation would probably be more

acceptable to parties than consolidations forced by the board.

No later than October 22, 1979:

Petitioners may amend petitions for leave to intervene

pursuant to 92.714(a)(3) of the intervention rule. Petitioners

shall file supplements to petitions to intervene which must

include contentions in final form together with the bases for

each contention set forth with reasonable specificity pursuant

to 52.714(b). Briefs on psychological distress issues shall

be filed. Participating government agencies shall indicate

with reasonable specificity the subject matters on which each

desires to participate.

8,/ This order is not intended to preclude some negotiating
meetings among petitioners which exclude counsel for
licensee 1/or counsel for NRC staff.
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No later than October 31, 1979:

Licensee and staff shall deliver to the board at the board

panel offices their respective answers to amended petitio s,

supplemental petitions and contentions.
~

Beginning November 8:

Pursuant to 10 CFR 92.751a the board will conduct a special

prehearing conference in the vicinity of Three Mile Island at

a time and place to be announced. All _arties and petitioners

for intervention or their counsel shall attend and participate.

The purpose of the special prehearing conference is to permit

identificatio,n of the key issues in the proceedin and to takee

steps necessary for the further identification of issues ; to

consider all intervention petitions as amended and supplemented ;

to consider contentions, status of parties, consolidation of

parties, discovery requirements and methods, to set a schedule

for further proceedings and to consider all other matters re-

quired under $2.751a. The Board will also consider the par-

ticipation of interested state agencies and Dauphin County.

Representatives of these agencies are urged to attend. We

anticipate that the conference may extend to November 9.

November 15, 16, and 17:

This will be a session of the special prehearing conference

set aside for public participation. The time and place will be
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set later. The board anticipates an afternoon and evening

session for November 15, a morning and afternoon session for

November 16 and a session beginning the morning of November 17.

A notice of the special prehearing conference sessions

will appear later in the Federal Register. For the purposes

of appeal pursuant to the Commission's Order and notice of

hearing, the above rulings on standing to intervene are not

final orders wholly denyf g or wholly granting petitions.

Such orcers will be included in the order following the special

prehearing conference.

Motions for modificatiot. or correction of this memorandum

and order must be served within five days of its service.

ATOMIC SAFETY AND LICENSING BOARD

.

I

0: L eve-|
Dr. Wal'er H. Jordan

I

Oxc/- -

Dr. Linda W . Little

A _

bt k
V Ivan W. Smith, Chairman

,

Dated at Bethesda, Maryland

this 21st day of September, 1979.
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COURTESY NOTIFICATION

This is intended solely as a courtesy and convenience
to those served to provide extra time. Official service will

be separate from the courtesy notification and will continue

to be made by the Office of the Secretary of the Commission.

I here%y certify that I have today mailed copie. of

the Board's MEMORANDUM AND ORDER RULING ON PETITIONS add
SETTING SPECIAL PREHEARING CONFERENCE, dated this date, to
the persons designated on the attached Courtesy Notification
List.

6 - C L'Hu
Doris M. Moran
Clerk to the Board

September 21, 1979. ,
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COURTESY NOTIFICATION LIST

George F. Trowbridge, Esq. Dr. Chauncey Kepford
Shaw, Pittman, Potts & Trowbridge Environmental Coalition on Nuclear Power
1800 M Street, N. W. 433 Orlando Avenue
Washington, D. C. '20006 State College, Pennsylvania 16801

Robert L. Knupp, Esq.
Counsel for NRC Staff Assistant Solicitor
Office of Executive Legal Director County of Dauphin
U. S. Nu21 ear Regulatory Cocsission P. O. Box P, 407 N. Front St.
Washington, D. C. 20555 Harrisburg, Pennsylvania 17108

Ms. Marjorie M. Aamodt Mr. Marvin I. Lewis
R. D. #5 6504 Bradford Terrace
Coatesv111e, Pennsylvania 19320 Philadelphia, Pennsylvania 19149

Ms. Holly S. Keck, Leg. Chair =an Jordan D. Cunningham, Esq.
Anti-Nuclear Group Rep, resenting Fox, Farr & Cunningham

York (ANGRY) 2320 North Second Street
245 W. Philadelphia Street Harrisburg, Pennsylvania 17110
York, Pennsylvania 17404

Karin P. Sheldon, Esq. (PANE)
Ms. Frieda Serryhill, Chair =an Sheldon, Har=on, Roissan & Weiss
Coalition for Nuclear Power 1725 I Street, N. W., Suite 506

Plant Postponement Washington, D. C. 20006
2610 Grendon Drive
Wilmington, Delaware 19808 John A. Levin, Lsq.

Assistant Counsel
Mr. Robert Q. Pollard Pennsylvania Public Utility Cocsission
Caesapeake Energy Alliance P. O. Box 3265
609 Montpelier Street Harrisburg, Pennsylvania 17120
Baltimore, Maryland 21218 .

Mr. Steven C. Sholly
Karin W. Carter, Esq. 304 South 5.arket Street
Assistant Attorney General Mechanicsburg, Pennsylvania 17055
505 Executive House
P. O. Box 2357 Ms. Kathy McCaughin
Harrisburg, Pennsylvania 17120 Authorized Representative for

Ihree Mile Islend Alert, Inc. (IMIA)
Valter W. Cohen, Esq. 23 South 21st Street
Consumer Advecate Harrisburg, Pennsylvania 17104
Department of Justice 256 245
Strawbetry Square, 14th Floor Ellyn P. Weiss, Esq. (UCS)
Harrisburg, Pennsylvania 17127 Sheldon, Har=on, Roissan & Weiss

1725 I S reet, N. W., Suite 506
Washington, D. C. 20006


