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UNITED STATES OF AMERICA 
NUCLEAR REGULATORY COMMISSION 

BEFORE THE SECRETARY 
_______________________________________________ 
In the Matter of      ) 
        )  
U.S. DEPARTMENT OF ENERGY    ) Docket No. 110-06361 
        )  
(Export of 93.35% Enriched Uranium)   ) License No. XSNM3810 
_______________________________________________  ) 
 

PETITION TO INTERVENE AND  
REQUEST FOR HEARING OF NUCLEAR THREAT INITIATIVE 

 
I. INTRODUCTION 

In accordance with 10 C.F.R. § 110.84, the Nuclear Threat Initiative (“NTI”) respectfully 

petitions to intervene and requests a hearing in the above-captioned export licensing proceeding.  

In this proceeding, the U.S. Department of Energy (“DOE”), on behalf of the Belgian company 

Institute for Radioelements (“IRE”), seeks a license to export 4.772 kilograms of 93.35% high-

enriched uranium (“HEU”) to Europe for target fabrication and irradiation in four research reactors 

(in Belgium, The Netherlands, Czech Republic (a.k.a. Czechia), and Poland) (the “Application”).  

The export proposed in the Application would support IRE’s commercial efforts to produce the 

medical isotopes Mo-99 and I-131, for later processing into radiopharmaceuticals for worldwide 

distribution. 

The proposed export is inconsistent with decades of U.S. efforts to reduce global stocks of 

HEU and eliminate its use for peaceful purposes.  The timing of the Application further appears to 

be an attempt to circumvent the January 2, 2020 HEU U.S. export licensing sunset found in the 

American Medical Isotopes Production Act of 2012 (“AMIPA”)1—a deadline which represents 

 
1 Pub. L. 112-239, 126 Stat. 1632 (Jan 2, 2013).  The export licensing “sunset” can be found in AMIPA § 3174, which 
amended 42 U.S.C. § 2160d(c).   
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the culmination of decades of U.S. government non-proliferation efforts.2 No evidence is offered 

of the medical need to produce Mo-99 or I-131 with HEU, and LEU alternatives are readily 

available. This application to export HEU is unnecessary, contrary to Commission policy, and 

inimical to U.S. national security interests.   

II. NTI HAS STANDING TO REQUEST A HEARING 

A. NRC Hearing Requirements for Export Licenses 

The AEA, as amended, affords interested parties two pathways to attaining a hearing on an 

export license: one based on the party’s ability to contribute to the Commission’s evaluation, and 

one based on traditional AEA “interested party” principles.  See Transnuclear, Inc. (Exp. of 

93.15% Enriched Uranium), CLI–94–1, 39 NRC 1, 4-8 (1994).  Relevant to NTI’s petition, Section 

304(b) the Nuclear Non-Proliferation Act of 1978 (42 U.S.C. § 2155a), as implemented in 10 

C.F.R. § 110.84(a), provides that the Commission grant a hearing if it would (i) “be in the public 

interest” and (ii) “assist the Commission in making the statutory determinations required by the 

Atomic Energy Act.”   

B. NTI Can Uniquely Contribute to the Commission’s Determinations 

Established in 2001 by Senator Sam Nunn and the founder of CNN, Ted Turner, NTI is a 

leading global authority on nuclear non-proliferation and securing against weapons of mass 

destruction.  Our program areas, which can be found at https://www.nti.org/about/, include among 

other things global nuclear weapons policy, and improving security of radioactive materials used 

in the civilian sector (including in nuclear medicine). 

 
2 Pursuant to 42 U.S.C. § 2160d(f), a certification is required by the U.S. Secretaries of Energy and of Health and 
Human Services for the sunset to go into effect.  However, the certification is statutorily required to be made by the 
sunset date, unless the U.S. Secretary of Energy affirmatively finds instead that an extension of the sunset is required 
(which has not occurred).  Therefore, currently, the presumption must be that the sunset will go into effect as planned 
on January 2, 2020. 
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NTI has from its founding in 2001 focused on reducing threats posed by HEU. For 

example, NTI directly participated in the negotiations to remove almost 50 kilograms of HEU from 

a poorly secured research facility near Belgrade in 2002, which provided a template for the 

reorganization and refocusing of U.S. resources and programs to accelerate removals of unneeded 

HEU and to phase out its use outside weapons. In a separate program, NTI supported the dilution 

of 2,900 kilograms of HEU at the Ulba Metallurgical Plant in northern Kazakhstan.  NTI had 

consistently championed and supported these HEU elimination efforts.  More about our efforts to 

support reduction of the use of HEU, including in the production of medical isotopes, can be found 

at https://www.nti.org/analysis/articles/past-and-current-civilian-heu-reduction-efforts/. NTI has 

the experience and expertise to contribute meaningfully to the Commission’s deliberation on the 

appropriateness of this export license application. 

This Application, coming just ahead of an expected ban on U.S. HEU exports, has 

significant consequences for U.S. nonproliferation policy.  These consequences are very relevant 

to the NRC’s licensing determinations.  “The NRC has lead responsibility for implementing U.S. 

nonproliferation objectives” related to the “export and import of nuclear equipment and material 

from, or into, the United States.” 3  The NRC acknowledges that exports of HEU for civilian use 

“increase [] the risks of proliferation,” and such concerns are relevant to the Commission’s 

determination that an export is not inimical to the common defense and security.  4 

 
This Application also raises a number of questions that the NRC needs to answer to make 

its statutory determination, including: 

 
3 See, e.g., NRC's Support to U.S. Nonproliferation Objectives, NRC, https://www.nrc.gov/materials/fuel-cycle-
fac/support-us-nonproliferation-objectives.html (last updated Feb. 8, 2017). 
4 See, e.g., NRC Policy Statement, Use of High-Enriched Uranium (HEU) in Research Reactors, 47 Fed. Reg. 37,007, 
37,008 (Aug. 24, 1982) (“HEU Policy Statement”).   
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 Is the export sufficiently justified from a medical need perspective to outweigh its 
inherent proliferation risk?  Per its own HEU policy, the Commission must provide 
“careful scrutiny” to ensure that exports of HEU are justified.  47 Fed. Reg. at 
37,008. 
 

 How has the U.S. government’s non-proliferation evaluation changed given the 
Congressional sunset on HEU export licensing set to go into effect in 2020?  The 
NRC cannot look at this export from a pre-sunset perspective. 

 
 Is the production of medical isotopes from HEU supportable from a U.S. 

government policy perspective given the existence of non-HEU alternatives?  The 
only justification in the past for HEU exports has been the lack of usable 
alternatives. 

 
NTI’s expertise on the risks of HEU can provide an important context for interpreting the 

answers to these and related questions. NTI has published numerous studies on the need for 

reduction of HEU in trade and commercial use.5  The author of this petition recently presented on 

the topic of HEU minimization to the international community.6  Our staff and leadership, which 

include former U.S. Secretary of Energy Ernest Moniz, can make available to the Commission 

centuries of collective experience as to global trade in HEU and concomitant proliferation risks, 

and the evolution of non-proliferation policy towards HEU exports over the past two decades.7    

C. NTI’s Petition is Timely 

On August 28, 2019, another party intending to file a petition to intervene in this 

proceeding, Curium US LLC, filed a request for time to file hearing requests (Accession No. 

ML19240B461).  Curium pointed out that this Application, despite its significant policy issues and 

 
5 See https://www.nti.org/analysis/articles/past-and-current-civilian-heu-reduction-efforts/. 
6 See Attachment 1, Declaration of Laura S. H. Holgate Pertaining to Petition to Intervene and Request for Hearing 
of Nuclear Threat Initiative, at Appendix 2 (Keynote Remarks at Third International Symposium on HEU 
Minimization). 
7 The Commission has sometimes stated that those petitioners who do not have an affected interest in a proceeding 
are less likely to be able to contribute to the agency’s statutory determinations.  U.S. Dep't of Energy (Plutonium 
Export License), CLI-04-17, 59 NRC 357, 367 (2004).  This guidance is inapplicable here.  NTI is a unique petitioner, 
staffed with former leaders of U.S. government nuclear policy, with the ability to bring an unprecedented amount of 
understanding to the NRC as to U.S. and global nonproliferation environment. 
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concern to the nuclear medicine industry, was only filed on ADAMS.  It sought “a brief extension 

of time to consider and prepare hearing requests” given the number of potentially interested parties 

and short time to file petitions (which included NTI).  This request was granted on September 3, 

2019 (Accession No. ML19246B171).  As a result, NTI has good cause to file its hearing request 

after September 4, 2019 (which is the date that petitions would normally be due under 10 C.F.R. 

§ 110.82).  NTI will not be the last party to file a hearing request in this proceeding, and its petition 

will not disrupt the overall adjudicatory process.   

Moreover, the timeline for filing hearing requests has anyway been extended to beyond 

September 4 by DOE’s own actions.  Just one day before the original hearing request deadline, on 

September 3, 2019, DOE filed a material update as to the Application (Accession No. 

ML19246A247).  This update impacted multiple parts of the Application, including a material 

change as to the nature and purpose of the exports (as described at the top of page 3).  It is more 

efficient for the Commission to permit parties to file petitions within a short period following the 

amendment, rather than requiring petitions to be filed within knowingly incorrect analysis by 

September 4, and then rewritten and re-submitted within 30 days thereafter. 

 

III. THE PLANNED EXPORT CONTRAVENES THE AEA & AMIPA 

A. NRC Export Licensing Criteria 

In issuing HEU export licenses, the Commission must by statute, among other 

determinations, find that: 

 The proposed export is not “inimical to the common defense and security” See AEA § 
57(c)(2) (42 U.S.C. § 2077(c)(2)). 
 

 The proposed export satisfies the additional specific criteria for HEU exports set forth 
in AEA § 134 (42 U.S.C. § 2160d, a.k.a. “Schumer Amendment”). 
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Additionally, the Commission must consider the January 2, 2020 HEU export licensing 

sunset set forth in 42 U.S.C. § 2160d(c). Any export license must also not serve as an end-run 

around the AMIPA sunset, which was crafted to avoid continued export of HEU at the point LEU 

alternatives are available.   

B. Contention 1: The Export is Inimical to the Common Defense and Security 

NTI’s first contention is that the export proposed under the Application is inimical to the 

common defense and security.  

Pursuant to AEA § 57(c) and 10 C.F.R. § 110.42(a)(8), the Commission must conclude 

that the “proposed export is not inimical to the common defense and security.” The Commission 

has described its licensing and inimicality review of HEU exports as a “case-by-case” process that 

explores a variety of factors.8  As a matter of Commission policy, any export of HEU raises non-

proliferation and related inimicality concerns due to the risk of diversion and theft. 47 Fed. Reg. 

at 37,008; U.S. Dep't of Energy, CLI-04-17, 59 NRC at 375. 

It is a myth that HEU that is under IAEA safeguards is not vulnerable to theft.  Attachment 

1, Appendix 2 at 2.  It is also a myth that small amounts of HEU do not matter.  NTI’s deep bench 

of experience in this area indicates that HEU at safeguarded sites, even in small quantities, raise 

real risks of threat, diversion, and non-proliferation.  Id. at 3.  While we acknowledge that HEU 

minimization has limits, far more can be done and needs to be done to reduce its incremental 

contribution to the development of weapons of mass destruction.  See generally id. 

Therefore, the export of HEU creates an unequivocal national security risk, which must be 

offset at least by a significant need for the export, one that outweighs the risk associated with 

 
8 United States Nuclear Regulatory Commission Report to Congress on the Current Disposition of Highly Enriched 
Uranium Exports Used as Fuel or Targets in Nuclear Research or Test Reactors, NRC, at 7 (2012) (ADAMS 
Accession No. ML13319A135) 
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exporting weapons-grade uranium to many destinations across Europe. The Commission, per its 

HEU Policy Statement, explicitly ties the inimicality analysis in permitting an HEU export license 

to “careful scrutiny” that the export is “justified”—i.e., there must be some benefit to outweigh the 

cost.  47 Fed. Reg. at 37,008.  Currently, it is well understood in the nuclear non-proliferation 

community that medical isotope supplies can be fully met by current LEU target sources on non-

uranium-based methods, thanks to the hard work of the international community to convert, 

recognizing the U.S. export sunset required by AMIPA.   

Satisfaction of the AEA’s non-proliferation standards is not in and of itself sufficient in 

this case to determine that an export is not inimical to the common defense, or serve as grounds 

for the agency to ignore its own HEU Policy Statement that HEU exports must be “justified.”  The 

NRC’s review of the Application crosses many “unusual circumstances” that warrant a detailed 

inimicality review.9  In particular, every export license in the past has been premised on a public 

need for HEU.  This is the first export license application for HEU that will not be supported by a 

clear medical need.  It will also be the first application that supports HEU exports entirely, and 

starting well after, the AMIPA export license sunset.  These two factors alone distinguish the DOE 

application from past practice, and present multiple issues of first impression for the agency as to 

non-proliferation policy and Congressional intent. Moreover, the Commission’s adjudication of 

this Application will set significant precedent as to interpretation of the export licensing sunset 

established in AMIPA, and whether and how the NRC will uphold decades of agency and broader 

U.S. government policy interests concerning HEU exports.  

 
9 Edlow Int'l Co. (Exp. of 93.20% Enriched Uranium), CLI-17-03, 85 NRC 44, 55-56 (2017).     
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C. Contention 2: The Export Fails to Meet NRC Export Licensing Criteria  

NTI’s second contention is that the Application does not comply with the export licensing 

criteria set forth in NRC statutes and regulations. 

Notwithstanding the above policy issues, the proposed export cannot meet basic regulatory 

requirements. NRC regulations at 10 C.F.R. § 110.42(a)(9)(i) set forth the general rule for HEU 

exports.  In short, an export is not permitted unless:  

(A) There is no “alternative nuclear reactor fuel or target”10 that “can be used”11 in that 
reactor; 
 

(B) The proposed recipient assures that when alternative fuel or targets are available, they 
will be used; and  
 

(C) The United States Government is actively developing an alternative nuclear reactor fuel 
or target that can be used in that reactor. 

 
The inclusion in the export license application of Czechia and Poland as destinations for 

the HEU targets, once manufactured in France, makes this application ineligible for the less 

stringent export licensing regime contained in NRC regulations at 10 C.F.R. § 110.42(a)(9)(ii),  

The planned export runs afoul of Criterion (A) in 10 C.F.R. § 110.42(a)(9)(i).  After years 

of work by the international community to transition to LEU targets, LEU targets are now routinely 

used the High Flux Reactor in the Netherlands and the MARIA reactor in Poland, and this 

transition has not negatively impacted the ability for those reactors to operate technically or 

economically.   

The planned export also runs afoul of criterion (C)—that the “United States Government 

is actively developing an alternative nuclear reactor fuel or target that can be used in that reactor.” 

 
10 “Alternative nuclear reactor fuel or target” means an LEU fuel or target.  See 42 U.S.C. § 2160d(h)(1). 
11 The phrase “can be used” is defined in 10 C.F.R. § 110.42(a)(9)(iii). 
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Neither reactor in Poland or Czechia is part of a U.S. government program to develop an alternative 

nuclear reactor fuel or target for those reactors.   

If these failures to meet the established conditions for HEU export are not grounds for 

denial of this Application, a hearing in which these questions are addressed would contribute to 

the Commission’s consideration of the Application. 

IV. CONCLUSION 

For the reasons stated above, NTI respectfully requests that the NRC grant the petition 

and schedule a hearing on the DOE Application. 

     Respectfully Submitted, 

     /S/ Signed (electronically) by Laura S. H. Holgate 
Nuclear Threat Initiative 

     1776 Eye Street, NW 
Washington D.C. 20004 

     202-296-4810 
     holgate@nti.org 
 
       
Dated in Washington, D.C. 
September 11, 2019 
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