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NRC STAFF’S ANSWER TO C-10’S MOTION TO SUPPLEMENT REBUTTAL TESTIMONY 

In accordance with 10 C.F.R. § 2.323(c), the U.S. Nuclear Regulatory Commission Staff 

files this answer to the C-10 Research and Education Foundation’s (C-10) Motion for Leave to 

File Supplemental Rebuttal Testimony (Motion).1  C-10’s Motion seeks to have Exhibit INT030 

admitted in this proceeding as supplemental rebuttal testimony by its expert witness, Dr. Victor 

E. Saouma.2  C-10’s Motion states that in the course of reviewing exhibits for the upcoming 

hearing, Dr. Saouma identified in the NextEra Energy Seabrook, LLC (NextEra) and MPR 

Associates’ (MPR) procedure for the corroboration study3 a purported failure to account for the 

increase in the compressive strength of concrete over time.4  C-10 argues that there is good 

cause to admit this additional testimony now because “the increase in compressive strength of 

                                                      
1 C-10 Research and Education Foundation’s Motion for Leave to File Supplemental Rebuttal Testimony 
(Sept. 4, 2019) (ADAMS Accession No. ML19247D593) (Motion).  

2 Id. at 1. 

3 Exhibit INT019-R, MPR-4273, Rev. 1, Seabrook Station - Implications of Large-Scale Test Program 
Results on Reinforced Concrete Affected by Alkali-Silica Reaction (July 2016) (ML18141A785) (MPR-
4273, LSTP Report (Rev. 1)), Appendix C (nonproprietary); Exhibit INT021, MPR-4273, LSTP Report 
(Rev. 1), Appendix C (proprietary).  Although the title to INT019-R appears to indicate that the date of the 
exhibit is July 2016, the actual document lists March 2018 as the date. 

4 Motion at 2. 
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concrete over time is a well-known phenomenon that is relevant to the evaluation of ASR at 

Seabrook and therefore should have been accounted for by NextEra, MPR, and the NRC 

Staff.”5  In addition, C-10 argues that this additional testimony should be admitted to ensure the 

accuracy of Dr. Saouma’s previously-filed rebuttal testimony.6  C-10 also asserts it has good 

cause because it is submitting this supplement within 10 days of Dr. Saouma discovering the 

missing information as directed by the Board’s Initial Scheduling Order.7  For the reasons 

discussed below, the Board should deny the Motion. 

The Board should deny C-10’s Motion because the filing of additional testimony is not 

contemplated by the schedule in this proceeding or the Commission’s regulations.  Moreover, 

C-10 has not demonstrated good cause for why the additional testimony could not have been 

provided earlier.  The procedure for the corroboration study on which the additional testimony is 

based has been publicly available since May 2018.8  Dr. Saouma’s discovery of a new 

argument regarding this procedure as he prepared for the upcoming hearing9 does not 

demonstrate good cause for supplementing his testimony now.10  Therefore, the Motion should 

be denied. 

                                                      
5 Id. at 2-3. 

6 Id. at 3. 

7 Id. 

8 NextEra submitted Rev. 1 of MPR-4273 in May 2018.  See Exhibit NRC016, Letter from Eric McCartney, 
NextEra, to NRC Document Control Desk, “Seabrook Station Revised Structures Monitoring Aging 
Management Program” (May 18, 2018) (ML18141A785) (enclosure 5, MPR-4273, Rev. 1 (nonproprietary) 
is INT019-R; enclosure 7, MPR-4273, Rev. 1 (proprietary) is INT021). 

9 Motion at 2. 

10 The Commission has stated that its construction of “good cause” requires a showing of “unavoidable 
and extreme circumstances” for assuring that the proceeding is adjudicated promptly, consistent with the 
goals set forth in the Commission’s policy statements and the Administrative Procedure Act. Baltimore 
Gas & Elec. Co. (Calvert Cliffs Nuclear Power Plant, Units 1 & 2), CLI-98-25, 48 NRC 325, 342 (1998); 
see also Policy on Conduct of Adjudicatory Proceedings, 63 Fed. Reg. 41,872, 41,874 (Aug. 5, 1998) 
(“The Commission, of course, recognizes that the boards may grant extensions of time under some 
circumstances, but this should be done only when warranted by unavoidable and extreme 
circumstances.”). 
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C-10’s Motion should also be denied because the proposed additional testimony raises 

arguments that are not within the scope of this proceeding.  In LBP-17-7, the Board admitted 

one reformulated contention:  that “[t]he large-scale test program … has yielded data that are 

not ‘representative’ of the progression of ASR at Seabrook [and, a]s a result, the proposed 

monitoring, acceptance criteria, and inspection intervals are not adequate.”11  As C-10 itself 

notes, the subject of the additional testimony has “up until now … been overlooked by all of the 

parties.”12  Indeed, there is no mention of the issue of the increase in the compressive strength 

of concrete in the corroboration study in C-10’s original intervention petition or the Board’s order 

admitting the contention.13  The Commission has cautioned against allowing “distinctly new 

complaints to be added at will as litigation progresses, stretching the scope of admitted 

contentions beyond their reasonably inferred bounds.”14  Further, as the Commission has 

explained: 

The scope of a contention is limited to issues of law and fact pled 
with particularity in the intervention petition, including its stated 
bases, unless the contention is satisfactorily amended in 
accordance with our rules. Otherwise, NRC adjudications quickly 
would lose order. Parties and licensing boards must be on notice 
of the issues being litigated, so that parties and boards may 
prepare for summary disposition or for hearing. Our procedural 
rules on contentions are designed to ensure focused and fair 
proceedings.15 

                                                      
11 NextEra Energy Seabrook, LLC (Seabrook Station, Unit 1), LBP-17-7, 86 NRC 59, 127, 137 (2017) 
(LBP-17-7). 

12 Motion at 2. 

13 See generally C-10 Research and Education Foundation, Inc. Petition for Leave to Intervene: Nuclear 
Regulatory Commission Docket No. 50-443 (Apr. 10, 2017) (ML17100B013); LBP-17-7. 

14 Entergy Nuclear Generation Co. & Entergy Nuclear Operations, Inc. (Pilgrim Nuclear Power Station), 
CLI-10-11, 71 NRC 287, 309 (2010). 

15 Southern Nuclear Operating Co. (Early Site Permit for Vogtle ESP Site), CLI-10-5, 71 NRC 90, 100-01 
(2010). 
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Because C-10 did not raise the subject of the additional testimony in its original contention or 

seek to amend its contention to add this issue as a new basis supporting its admitted 

contention, the Motion should be denied. 

In addition, C-10’s Motion should be denied because rebuttal testimony is limited in 

scope.  Rebuttal testimony may only address matters that the party could not have raised 

earlier; it may not raise matters for the first time that reasonably should have been, but were not, 

raised in the party’s case-in-chief.16  The proposed additional testimony, however, relates to an 

issue that was neither described nor raised in C-10’s admitted contention or in Dr. Saouma’s 

initial written testimony.  Further, the additional testimony is not being raised in rebuttal to issues 

raised in NextEra’s or the Staff’s written testimony.  Therefore, C-10’s Motion should be denied. 

C-10 also argues that there is good cause for filing the additional testimony because it is 

being submitted more than fifteen days prior to the start of the hearing, thus providing NextEra 

and the Staff with an adequate opportunity to review it before the hearing commences.17  As 

support for this argument, C-10 cites to a 1977 Atomic Safety and Licensing Appeal Board 

decision noting that the presiding officer may permit the late filing of written testimony either with 

consent of all parties or where the parties have had a reasonable opportunity to review it.18  

However, C-10 fails to note that this decision specifically cites standards that only apply to 10 

C.F.R. Part 2, Subpart G proceedings19 and that are not applicable to the instant proceeding, 

                                                      
16  See, e.g., Progress Energy Florida, Inc. (Combined License Application for Levy County Nuclear 
Power Plant, Units 1 and 2), LBP-09-22, 70 NRC 640, 655 (2009) (“Being in the nature of rebuttal, the 
response, rebuttal testimony and rebuttal exhibits are not to advance any new affirmative claims or 
arguments that should have been, but were not, included in the party's previously filed initial written 
statement”); Rockwell International Corp. Rocketdyne Division (Special Material License Number SNM-
21), LBP-89-27, 30 NRC 265, 269 (1989) (permitting rebuttal testimony “only with respect to new or 
surprise material” included in the opposing party’s submittals). 

17 Motion at 3-4. 

18 Tenn. Valley Auth. (Hartsville Nuclear Plant, Units 1A, 2A, 1B, & 2B), ALAB-367, 5 NRC 92, 118 
(1977). 

19 Hartsville specifically cites to NRC regulations in 10 C.F.R. § 2.743(b).  See id.  On January 14, 2004, 
the NRC substantially modified its rules of practice and procedure in 10 CFR Part 2.  As part of this 
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which is a 10 C.F.R. Part 2, Subpart L proceeding.20  Indeed, the regulations in Subpart L do not 

contain similar provisions.21  Instead, the deadlines for filing testimony in this proceeding were 

specifically provided by the Board in its Revised Scheduling Order.22  Therefore, the Motion 

should be denied. 

For the foregoing reasons, the Staff respectfully requests that the Board deny C-10’s 

Motion. 

Respectfully submitted, 

/Signed (electronically) by/ 
 
Anita Ghosh Naber 
Counsel for the NRC Staff 
U.S. Nuclear Regulatory Commission 
Mail Stop O14-A44 
Washington, DC 20555 
Telephone: (301) 415-0764 
E-mail: anita.ghoshnaber@nrc.gov 
 

 

                                                      

rulemaking, the applicable provisions in former 10 C.F.R. § 2.743(b) were moved 10 C.F.R. § 2.711(b) in 
10 C.F.R. Part 2, Subpart G.  See Changes to Adjudicatory Process, 69 Fed. Reg. 2182 (Jan. 14, 2004). 

20 See Initial Scheduling Order (Nov. 29, 2017) (ADAMS Accession No. ML17333A981) (stating that the 
hearing in this proceeding will be conducted using the simplified hearing procedures of 10 C.F.R. Part 2, 
Subpart L). 

21 See 10 C.F.R. § 2.1207(a). 

22 Memorandum and Order (February 15, 2018) (ADAMS Accession No. ML18046A985). 
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Pursuant to 10 C.F.R. § 2.305, I hereby certify that copies of the foregoing “NRC STAFF’S 
ANSWER TO C-10’S MOTION TO SUPPLEMENT REBUTTAL TESTIMONY,” dated 
September 10, 2019, have been filed through the Electronic Information Exchange, the NRC’s 
E-Filing System, in the above-captioned proceeding, this 10th day of September, 2019. 

 
        

/Signed (electronically) by/ 
 
Anita Ghosh Naber 
Counsel for the NRC Staff 
U.S. Nuclear Regulatory Commission 
Mail Stop O14-A44 
Washington, DC 20555 
Telephone: (301) 415-0764 
E-mail: anita.ghoshnaber@nrc.gov 

 


