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I. INTRODUCTION 

Pursuant to 10 C.F.R. §§ 2.1204, 2.319, 2.323, 2.337, and in accordance with the Atomic 

Safety and Licensing Board’s (“Board”) Initial Scheduling Order of November 29, 2017,1 

NextEra Energy Seabrook, LLC (“NextEra”) hereby timely moves to strike or exclude from the 

record all portions of the testimony and exhibits offered by C-10 Research and Education 

Foundation, Inc. (“C-10”) that are irrelevant, immaterial, unduly cumulative, beyond the scope 

of the Contention admitted by the Atomic Safety and Licensing Board (“Board”) in LBP-17-7,2 

or beyond the permissible scope of rebuttal testimony.  This Motion is being filed fifteen days 

prior to the start of the hearing (and promptly following receipt of C-10’s rebuttal testimony)—a 

full 10 days before the Board-specified deadline3 for motions in limine—to allow additional time 

                                                 
1  ASLB, Initial Scheduling Order (Nov. 29, 2017) (unpublished) (“ISO”).  See also ASLB, Memorandum and 

Order (Revised Scheduling Order) at 2 n.9 (Feb. 15, 2018) (unpublished) (revising certain milestone dates but 
stating “[t]he remainder of the Initial Scheduling Order continues to be in effect”). 

2  NextEra Energy Seabrook, LLC (Seabrook Station, Unit 1), LBP-17-7, 86 NRC 59 (2017), aff’d, CLI-18-4, 87 
NRC 89 (2018). 

3  ISO at 5 (directing parties to file any motions in limine “at least five (5) days before the date of the hearing”).  
The hearing in this matter is set to begin September 24, 2019.  See ASLB, Order (Scheduling Evidentiary 
Hearing) at 1 (Apr. 5, 2019) (unpublished).  Therefore, September 19, 2019 is the deadline for motions in 
limine. 
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for the Board to consider the Motion and facilitate issuance of its ruling at or before the start of 

the hearing on September 24, 2019. 

C-10’s original Petition for Leave to Intervene (“Petition”)4 proposed ten contentions 

purporting to challenge certain aspects of NextEra’s License Amendment Request No. 16-03 

(“LAR”).5  In LBP-17-7, the Board found certain limited portions of five of those contentions 

admissible, and reformulated them into a single admitted contention (“Contention”). 

As noted in NextEra’s Testimony6 and explained in its Statement of Position (“SOP”),7 

C-10’s Petition relied on certain statements, arguments, and conclusions from Dr. Paul Brown.  

However, at the hearing stage, C-10 did not submit testimony from Dr. Brown; rather, it 

submitted testimony from its new expert, Dr. Victor Saouma.8  Importantly, Dr. Saouma either 

abandoned or contradicted most of C-10’s arguments from the original Petition.  Instead, Dr. 

Saouma’s Testimony focuses on: (1) new challenges to the LAR that were never advanced (or 

even contemplated) in the original Petition and (2) challenges that were explicitly excluded from 

this proceeding by the Board in LBP-17-7.  Although Dr. Saouma’s Testimony does purport to 

                                                 
4  C-10 Research and Education Foundation, Inc., “Petition for Leave to Intervene: Nuclear Regulatory 

Commission Docket No. 50-443” (Apr. 10, 2017) (ML17100B013) (“Petition”). 
5  SBK-L-16071, Letter from to R. Dodds to NRC Document Control Desk, “License Amendment Request 16-03 

– Revise Current Licensing Basis to Adopt A Methodology for the Analysis of Seismic Category I Structures 
with Concrete Affected by Alkali-Silica Reaction,” (Aug. 1, 2016) (ML16216A240) (“Original LAR”).  
NextEra supplemented its Original LAR on September 30, 2016, (ML16279A048) (“LAR Supplement”), and 
responded to NRC Requests for Additional Information (“RAI”) on October 3, 2017 (ML17277A337), October 
17, 2017 (ML17291B136), December 11, 2017 (ML17345A641), and June 7, 2018 (ML18158A540) 
(collectively, “RAI Responses”).  Collectively, the Original LAR, LAR Supplement, RAI Responses, and all 
enclosures and attachments thereto, constitute the “LAR.” 

6  Testimony of NextEra Witnesses Michael Collins, John Simons, Christopher Bagley, Oguzhan Bayrak, and 
Edward Carley (NER001) (“MPR Testimony”); Testimony of NextEra Witnesses Said Bolourchi, Glenn Bell, 
and Matthew Sherman (“SGH Testimony”) (NER004) (collectively, “NextEra’s Testimony”). 

7  NextEra Energy Seabrook LLC’s Statement of Position (July 24, 2019). 
8  Pre-filed Testimony of Victor E. Saouma, Ph.D Regarding Scientific Evaluation of NextEra’s Aging 

Management Program for Alkali-Silica Reaction at the Seabrook Nuclear Power Plant (June 20, 2019) 
(INT001-R) (“Saouma Testimony”); Rebuttal Testimony of Victor E. Saouma, Ph.D Regarding Scientific 
Evaluation of NextEra’s Aging Management Program for Alkali-Silica Reaction at the Seabrook Nuclear 
Power Plant (Aug. 23, 2019) (INT028) (“Rebuttal Testimony”). 
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challenge the “representativeness” of the Large Scale Test Program (“LSTP”), which is the 

principal focus of the admitted contention, it effectively abandons the original bases for that 

challenge, as offered by Dr. Brown, and raises a host of new bases.  That clear and fundamental 

change is impermissible because C-10 never sought or received leave to amend its Contention to 

include these new arguments.  C-10 is, of course, allowed to change experts without prior Board 

approval; but it may not unilaterally replace the bases for its admitted Contention.  Simply put, 

C-10 does not get to start from scratch under the general “representativeness” topic by retaining 

a new expert with fundamentally different theories and opinions.  Indeed, this is precisely the 

type of change—on the eve of the hearing—that the Commission’s rules are intended to prevent.  

Accordingly, significant portions of Dr. Saouma’s Testimony fail to present probative evidence 

relevant or material to the limited Contention being adjudicated in this proceeding, and should be 

stricken or excluded from the evidentiary record.  And C-10’s corresponding arguments in its 

Initial SOP,9 and Rebuttal SOP,10 likewise should be disregarded.   

II. DESCRIPTION OF THE CONTENTION 

C-10’s Petition originally proposed ten contentions (“A” through “J”).  In LBP-17-7, the 

Board found portions of five contentions—A, B, C, D, and H—admissible, but rejected the 

remaining contentions.11  The Board reformulated the admissible portions into a single admitted 

Contention, as follows: 

The large-scale test program, undertaken for NextEra at the FSEL, has 
yielded data that are not “representative” of the progression of ASR at 

                                                 
9  C-10 Research and Education Foundation, Inc. Initial Statement of Position on C-10’s Contentions Regarding 

NextEra’s Program for Managing ASR at Seabrook Station Nuclear Power Plant (June 10, 2019) 
(ML19161A371). 

10  C-10 Research and Education Foundation, Inc. Rebuttal Statement of Position on C-10’s Contentions 
Regarding NextEra’s Program for Managing ASR at Seabrook Station Nuclear Power Plant (Aug. 23, 2019) 
(ML19235A317). 

11  Seabrook, LBP-17-7, 86 NRC at 68. 
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Seabrook. As a result, the proposed monitoring, acceptance criteria, and 
inspection intervals are not adequate.12 

In affirming the Board’s decision, the Commission explained that “[t]he five elements of 

the reformulated contention relate as follows.” 

 “In Contention D, C-10 challenges the overall representative nature of the 
data from the large-scale test program.” 

 “In Contention A, as admitted, C-10 challenges the effectiveness of crack 
width indexing and extensometer deployment as tools for determining the 
presence and extent of ASR in safety-related structures.  C-10’s concerns 
regarding these monitoring techniques arise from the question of whether 
the test program results can adequately predict the effectiveness of crack 
width indexing and extensometer deployment as monitoring techniques at 
Seabrook.” 

 “In Contentions B and C, taken together, C-10 contends that results 
gathered via the test program do not provide information comparable to 
that obtainable by core sampling and that, without such information, 
NextEra cannot understand the progression of ASR at Seabrook.” 

 “And finally, in Contention H, as admitted, C-10 challenges the frequency 
of proposed inspection intervals on the ground that the test program results 
on which the intervals are based are not representative of Seabrook 
concrete.”13 

As the Board emphasized, “the key issue is Contention D’s challenge to the 

representativeness of the large-scale test program,” whereas the remaining portions of the 

admitted contentions (A, B, C, and H) merely assert “consequences” stemming from this 

“alleged lack of representativeness.”14 

                                                 
12  Id. at 127. 
13  NextEra Energy Seabrook LLC (Seabrook Station, Unit 1), CLI-18-4, 87 NRC 89, 94-95 (2018). 
14  Seabrook, LBP-17-7, 86 NRC at 127. 
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Notably, the Board rejected contentions seeking to challenge “assumptions . . . 

concerning the continued robustness of reinforcing steel [i.e., rebar],”15 and C-10’s demand that 

the LAR include “a methodology to test materials up to and beyond their point of failure.”16   

III. LEGAL STANDARDS 

The evidentiary hearing in this proceeding is limited to the admitted Contention, the 

scope of which “necessarily hinges upon its terms coupled with its stated bases.”17  On occasion, 

licensing boards have noted that they “admit contentions, not bases”18—which is properly 

interpreted as an acknowledgement that intervenors may further develop their admitted 

contentions within the boundaries of the bases pled in the original petition.  But 10 C.F.R. § 

2.309(f)(1)(vi) has long been held to require petitioners to specify—at the petition stage—the 

specific and identifiable portions of the application that are being disputed.19  And, the 

Commission has consistently and explicitly held that intervenors may not unilaterally expand the 

scope of their admitted contentions at the hearing stage to challenge new portions of the 

application or raise new bases outside the boundaries of the bases as pled and admitted.20  

Indeed, as the Board in this case has acknowledged, “an intervenor ‘may not freely change the 

                                                 
15  Id. at 133. 
16  Id. at 134-35. 
17  Entergy Nuclear Generation Co. (Pilgrim Nuclear Power Station), CLI-10-11, 71 NRC 287, 309 (2010) (citing 

Pub. Serv. Co. of N.H. (Seabrook Station, Units 1 & 2), ALAB-899, 28 NRC 93, 97 (1988), aff’d sub nom. 
Massachusetts v. NRC, 924 F.2d 311 (D.C. Cir. 1991), cert. denied, 502 U.S. 899 (1991). 

18  See, e.g., NextEra Energy Seabrook, LLC (Seabrook Station, Unit 1), LBP-11-2, 73 NRC 28, 56 (“The Board 
admits contentions, however, and not their supporting bases.”); Entergy Nuclear Operations, Inc. (Indian Point 
Nuclear Generating Units 2 and 3), Licensing Board Order (Granting in Part and Denying in Part Applicant’s 
Motions in Limine) (Mar. 6, 2012) (unpublished) (ML12066A170) (“the Board notes that we admit 
contentions, not bases.”). 

19  Ga. Power Co., et al. (Vogtle Electric Generating Plant, Units 1 & 2), CLI-93-16, 38 NRC 25, 41 (1993).  See 
also Yankee Atomic Elec. Co. (Yankee Nuclear Power Station), CLI-05-15, 61 NRC 365, 381 (2005). 

20  See, e.g., NextEra Energy Seabrook, LLC (Seabrook Station, Unit 1), CLI-12-5, 75 NRC 301, 310 n.50 (“We 
remind our boards, however, of the need to specify each basis relied upon for admitting a contention. . . . 
Contrary to the Board’s statement (LBP-11-2, 73 NRC at 56), an admitted contention is defined by its bases.”).  
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focus of an admitted contention at will’ to add a host of new issues and objections that could 

have been raised at the outset.”21  Instead, intervenors who wish to challenge new portions of the 

application, or add new bases outside the confines of the original bases, first must obtain leave 

from the presiding officer to amend the admitted contention (or otherwise seek admission of new 

contentions altogether).   

If, contrary to the above, an intervenor attempts to expand or significantly alter the scope 

of its admitted contention and bases at the hearing stage, for example by challenging entirely 

new aspects of the licensing application, then the NRC’s rules of practice and procedure require 

licensing boards to strike such new challenges from the evidentiary record.  More specifically, 

10 C.F.R. § 2.337(a) provides that “[o]nly relevant, material, and reliable evidence which is not 

unduly repetitious will be admitted,”22 and 10 C.F.R. § 2.319(e) empowers the Board to 

“[r]estrict irrelevant, immaterial, unreliable, duplicative or cumulative evidence and/or 

arguments” from the record.  Although boards have considerable discretion in the conduct of 

evidentiary hearings, denials of motions in limine that result in hearings beyond the proper scope 

of the proceeding constitute reversible procedural error.23 

This longstanding principle has been enshrined in numerous Commission adjudicatory 

decisions.  For example, in Vogtle, the Commission upheld a Board ruling excluding testimony 

that strayed beyond the scope of the original contention and bases, as pled and admitted, noting 

                                                 
21  ASLB Order (Ruling on NextEra’s Motion in Limine) at 7 (June 7, 2019) (unpublished) (ML19158A512) 

(citing Duke Energy Corp. (McGuire Nuclear Station, Units 1 & 2; Catawba Nuclear Station, Units 1 & 2), 
CLI-02-28, 56 NRC 373, 386 (2002)). 

22  See also 10 C.F.R. § 2.337(a) (providing that “[i]mmaterial or irrelevant parts of an admissible document will 
be segregated and excluded so far as is practicable”). 

23  See, e.g., Entergy Nuclear Operations, Inc. (Indian Point Nuclear Generating Units 2 & 3), CLI-15-6, 81 NRC 
340, 377 (2015). 
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that the limitations in the initial pleadings “defined the scope of the . . . contention.”24  Similarly, 

in Pilgrim, the Commission reiterated this longstanding precedent: 

NRC threshold contention standards require petitioners to review 
application materials and set forth their contentions “with 
particularity.”  Where any issue arises over the proper scope of a 
contention, “NRC opinions have long referred back to the bases set 
forth in support of the contention.” . . . Our contention rules require 
“‘reasonably specific factual and legal’ allegations at the outset” to 
assure that matters admitted for hearing . . . provide notice to 
opposing parties of the issues they will need to defend against.25 

Intervenors certainly are not required to prove their case, or even to provide an 

exhaustive list of possible bases, at the contention admissibility stage.26  But, the Commission 

explicitly prohibits “distinctly new complaints to be added at will as litigation progresses.”27  In 

other words, the original bases define—and envelope—the admitted contention.  At bottom, the 

Commission’s binding decisions in Vogtle (CLI-10-5), Pilgrim (CLI-10-11), and Seabrook (CLI-

12-05), forbid the consideration of evidence that strays beyond the envelope of the specific bases 

of a contention, as pled in the original petition and admitted by the presiding officer. 

For rebuttal testimony, the scope of permissible evidence and arguments is even more 

limited.28  In essence, rebuttal evidence is that for which the need was entirely unforeseen.  Its 

purpose is simply “to permit a litigant to counter new, unforeseen facts brought out in the other 

side’s case.”29  Thus, rebuttal evidence is admissible only insofar as it address matters which the 

party objectively could not have raised earlier.  Fundamental fairness requires that rebuttal may 

                                                 
24  S. Nuclear Operating Co. (Early Site Permit for Vogtle ESP Site), CLI-10-5, 71 NRC 90, 100-02 (2010). 
25  Pilgrim, CLI-10-11, 71 NRC at 308-09 (2010) (emphasis added and citations omitted). 
26  La. Energy Servs., LP (National Enrichment Facility), CLI-04-35, 60 NRC 619, 623 (2004). 
27  Pilgrim, CLI-10-11, 71 NRC at 309 (2010) (citation and internal quotation marks omitted).    
28  See, e.g., La. Energy Servs., L.P. (National Enrichment Facility), LBP-06-15, 63 NRC 591, 620 (2006) 

(reciting the Board’s action striking portions of prefiled rebuttal testimony “that fell outside the scope of any 
admitted contention and/or the permissible scope of rebuttal testimony”). 

29  Faigin v. Kelly, 184 F.3d 67, 85 (1st Cir. 1999). 
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not include arguments or information that reasonably should have been, but were not, raised in 

the party’s case-in-chief.30  Similarly, parties may not use rebuttal to add cumulative evidence to 

bolster their original case.31  “[M]erely revisiting evidence earlier presented,” but in “more 

detailed and comprehensive” fashion is impermissible in rebuttal.32 

IV. PORTIONS OF C-10’S TESTIMONY AND EXHIBITS ARE IRRELEVANT, 
IMMATERIAL, UNDULY CUMULATIVE, OR BEYOND THE SCOPE OF THE 

CONTENTION 

Portions of Dr. Saouma’s Testimony, Rebuttal Testimony, and certain other C-10 exhibits 

contain information that is irrelevant, immaterial, unduly cumulative, or beyond the scope of the 

admitted Contention.  This information falls into two general categories.  First, C-10 has 

submitted evidence that pertains to proposed contentions that were rejected by the Board in LBP-

17-7.  Second, C-10 has attempted to raise a host of new issues that could have been raised at the 

outset of this proceeding.  For the reasons explained below, these portions of C-10’s testimony 

and exhibits should be stricken or excluded from the evidentiary record, and corresponding 

portions of C-10’s Initial SOP and Rebuttal SOP should be disregarded. 

                                                 
30  See, e.g., Progress Energy Fla., Inc. (Combined License Application for Levy County Nuclear Power Plant, 

Units 1 and 2), LBP-09-22, 70 NRC 640, 655 (2009) (“Being in the nature of rebuttal, the response, rebuttal 
testimony, and rebuttal exhibits are not to advance any new affirmative claims or arguments that should have 
been, but were not, included in the party’s previously filed initial written statement”); see also Amergen 
Energy Co., LLC (License Renewal for Oyster Creek Nuclear Generating Station), Licensing Board Order at 9 
(Apr. 17, 2007); Dominion Nuclear N. Anna, LLC (Early Site Permit for North Anna ESP Site), Licensing 
Board Order at 6 (Mar. 1, 2006); Rockwell Int’l Corp. Rocketdyne Div. (Special Material License Number 
SNM-21), LBP-89-27, 30 NRC 265, 269 (1989) (permitting rebuttal testimony “only with respect to new or 
surprise material” included in the opposing party’s submittals). 

31  See 10 C.F.R. §§ 2.337(a) (“[o]nly . . . evidence which is not unduly repetitious will be admitted”); 2.319(e) 
(empowering the Board to “[r]estrict . . . duplicative or cumulative evidence and/or arguments” from the 
record).   

32  Cates v. Sears, Roebuck & Co., 928 F.2d 679, 685 (5th Cir. 1991). 
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A. C-10’s Evidence and Arguments Regarding Contentions Explicitly Rejected 
by the Board 

Dr. Saouma offers testimony on the topics of steel corrosion, the need to test to the “point 

of failure,” and entirely different means or methods of regulatory compliance.  These topics 

pertain to proposed contentions that were explicitly rejected by the Board in LBP-17-7.  As 

explained below, these portions of C-10’s testimony and exhibits should be stricken or excluded 

from the evidentiary record. 

1. Steel Corrosion 

In proposed contention F, C-10 alleged that “elevated levels of salt . . . [have] likely 

created the conditions for corrosion of reinforcing steel.”33  In LBP-17-7, the Board rejected that 

argument and denied proposed contention F as outside the scope of the LAR.34  Nevertheless, in 

his Testimony, Dr. Saouma argues that Seabrook’s “concrete should be tested for its (free) 

chloride concentration and make sure that it is below critical limits before steel depassivate (i.e. 

corrode).”35  Dr. Saouma repeats this argument in his Rebuttal Testimony.36  These statements 

simply reiterate the argument previously rejected by the Board, albeit in Dr. Saouma’s words 

rather than Dr. Brown’s.  Accordingly, this argument (Saouma Testimony at 21, last sentence, 

beginning “Because of the proximity . . .”; Rebuttal Testimony, section D.8.3) is outside the 

scope of this proceeding and should be stricken or excluded from the record. 

                                                 
33  Petition at 12. 
34  Seabrook, LBP-17-7, 86 NRC at 132-33. 
35  Saouma Testimony at 21 (INT001-R). 
36  Rebuttal Testimony at 36 (INT028). 
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2. “Point of Failure” and Alternative Means of Regulatory Compliance 

In proposed contention G, C-10 argued that the LAR was deficient because it did not 

include “a methodology to test materials up to and beyond their point of failure.”37  But as the 

Commission has long recognized, a finding of reasonable assurance can be made “even though 

other data and methods might have been used.”38  Thus, the mere presentation of an alternative 

method of regulatory compliance is irrelevant to the question of whether the method presented 

by the applicant satisfies regulatory requirements.  Using this logic, in LBP-17-7, the Board 

rejected C-10’s challenge as an impermissible “attempt to require the use of a specific 

methodology,” and denied proposed contention G as immaterial to the findings the Staff must 

make to issue the amendment.39  Nevertheless, in his Testimony, Dr. Saouma argues that 

NextEra should have used specific alternative methodologies capable of identifying the point of 

failure.  But these arguments already have been excluded from this proceeding; and just because 

they are now made by C-10’s new expert does not make them admissible.  Ultimately, they are 

irrelevant and immaterial for the same reasons articulated by the Board in LBP-17-7, and should 

be stricken or excluded from the evidentiary record. 

More specifically, Dr. Saouma argues that the LAR is deficient because it does not 

capture the “maximum expansion” of ASR through “the time the reaction stops.”40  He also 

argues that the LAR’s analysis methodology is deficient because it does not “capture . . . the 

                                                 
37  Seabrook, LBP-17-7, 86 NRC at 134 (citing Petition at 15). 
38  Long Island Lighting Co. (Shoreham Nuclear Power Station, Unit 1), LBP-88-13, 27 NRC 509, 548 (1988), 

affirmed in part, vacated in part, remanded by ALAB-905, 28 NRC 515 (1988).  Cf. Palisades, CLI-15-22, 82 
NRC at 317-18 (noting that there may be alternate or alternative methods by which a licensee can demonstrate 
reasonable assurance).  

39  Seabrook, LBP-17-7, 86 NRC at 133-35. 
40  Saouma Testimony at 31 (INT001-R). 
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failure load” of ASR.41  Likewise, Dr. Saouma’s Testimony is substantially devoted to 

advocating the use of specific alternative methodologies that purportedly could accomplish these 

Board-excluded objectives.  For example, in Section C.3.4.1.1 of his Testimony, Dr. Saouma 

argues that NextEra should have abandoned code-based analysis altogether, and instead 

performed a “probabilistic based analysis.”42  Dr. Saouma further opines on his preferred “steps” 

for addressing ASR at Seabrook in Section C.6; discusses the application of his preferred 

approach to certain non-nuclear structures in Section C.7; and makes “recommendations” as to 

the elements that could be included in an alternative ASR monitoring program in Section C.8.43  

Similar arguments are repeated throughout Exhibit INT007 (“EP Report”).44  Dr. Saouma goes 

even further by listing the names of specific persons45 he believes should have performed his 

preferred analyses, which he views as “more modern and effective alternative methods.”46 

 Ultimately, these academic contemplations of alternative compliance methods and 

reviewer recommendations simply are irrelevant and immaterial to an evaluation of the 

sufficiency of NextEra’s LAR.  Moreover, they improperly seek to recycle or expand upon 

arguments previously rejected by the Board in proposed contention G.  Accordingly, these 

arguments (Saouma Testimony, sections B.3, C.3.4.1.1, C.5, C.6, C.7, and C.8; Rebuttal 

Testimony, sections A.10, A.11, and A.14, and at page 9, beginning with the first full sentence, 

                                                 
41  Id. at 7. 
42  Id. at 29-30. 
43  Id. at 31-35. 
44  V. Saouma, Review of Selected Documents Pertaining to the Structural Evaluation of Seabrook Nuclear Power 

Plant (Feb. 12, 2019) (INT007) (“EP Report”).  See id. §§ 1 (discussing alternative analyses); 5.2.1 (discussing 
probabilistic analysis); 5.2.2 (discussing dynamic analysis); 5.2.3 (discussing constitutive modeling and system 
identification analysis); 5.2.4 (discussing nonlinear analysis); 5.2.5 (discussing alternative means of AAR 
modeling); 6 (providing various “recommendations” for a different methodology). 

45  Saouma Testimony at 35 (INT001-R); Rebuttal Testimony at 8 (INT028). 
46  Rebuttal Testimony at 9 (INT028). 
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“NextEra effectively . . .” through the end of the first full paragraph, “. . . used by NextEra”); and 

EP Report at page 1, sixth paragraph (beginning, “Of equal . . .”); and sections 5.2 and 6) are 

outside the scope of this proceeding, and should be stricken or excluded from the record as 

irrelevant and immaterial.     

B. C-10’s Evidence and Arguments Regarding a Host of New Issues and 
Objections That Could Have Been, But Were Not, Raised at the Outset of 
This Proceeding 

Commission precedent has long held that “an intervenor ‘may not freely change the focus 

of an admitted contention at will’ to add a host of new issues and objections that could have been 

raised at the outset.”47  Nevertheless, portions of C-10’s testimony and exhibits attempt to do 

precisely that.  More specifically, C-10 abandons its original bases for challenging the 

“representativeness” of the LSTP and instead replaces these original bases with a host of new 

arguments that clearly could have been raised in the original contentions.  C-10 also raises 

entirely new arguments related to: Seabrook’s license renewal; C-10’s Emergency Petition; “peer 

review”; the execution of the LSTP; ASR loads and load factors; and Structure Deformation 

Monitoring.  As explained below, these portions of C-10’s testimony and exhibits raise new 

issues and objections that could have been, but were not, raised at the outset of this proceeding 

and therefore should be stricken or excluded from the evidentiary record.  The retention of a new 

expert late in the proceeding provides no leeway in this regard.   

1. New Challenges Regarding License Renewal 

In Section C.10 of his Testimony, Dr. Saouma offers his opinion on the sufficiency of 

NextEra’s license renewal application (“LRA”) for Seabrook.48  However, the Seabrook LRA is 

                                                 
47  ASLB Order (Ruling on NextEra’s Motion in Limine) at 7 (June 7, 2019) (unpublished) (ML19158A512) 

(citing McGuire & Catawba, CLI-02-28, 56 NRC at 386). 
48  Saouma Testimony at 36 (INT001-R). 
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not at issue in this proceeding.  Indeed, as the Commission noted in its recent decision rejecting 

C-10’s Emergency Petition, C-10 already had an opportunity to raise ASR-related contentions in 

the license renewal proceeding but did not do so.49  The Commission noted that, in order to offer 

new challenges regarding license renewal, C-10 would need to “submit a motion to reopen that 

proceeding.”50  In other words, C-10 cannot simply shoehorn its out-of-scope arguments into 

another proceeding, such as this one, through its new expert.  Accordingly, such testimony 

(Saouma Testimony at 9, second full paragraph (beginning “It is important . . .”), and section 

C.10) should be stricken or excluded from the record as irrelevant and immaterial. 

2. New Challenges Regarding C-10’s Emergency Petition 

Along the same lines, C-10 attempts to recycle arguments from its Emergency Petition—

which was recently rejected by the Commission—and include them in the record of this license 

amendment proceeding.  Notably, the Commission explicitly stated that the Emergency Petition 

“raises issues . . . that are beyond [the] scope [of this LAR proceeding].”51  Nevertheless, C-10 

submitted as exhibits the full panoply of documents prepared by Dr. Saouma in support of the 

Emergency Petition, including his declaration (INT006), EP Report (INT007), report summary 

(INT008), and reply declaration (INT009), all of which were rejected by the Commission.  And 

there is no discernable basis to import C-10’s rejected arguments from the Emergency Petition 

into this proceeding whatsoever.  Moreover, the content of the EP Report is largely duplicative 

of Dr. Saouma’s Testimony.  For example, in the EP Report, Dr. Saouma provides 20 numbered 

paragraphs52 purporting to challenge Revision 0 of the structural evaluation for the Containment 

                                                 
49  NextEra Energy Seabrook, LLC (Seabrook Station, Unit 1), CLI-19-7, 90 NRC __, __ (July 25, 2019) (slip op. 

at 2, 7) (ML19206A427). 
50  Id. at 10-11. 
51  Seabrook, CLI-19-7, 90 NRC at __ (slip op. at 6-7). 
52  EP Report § 5.3 (INT007). 
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Enclosure Building (“Rev. 0 CEB Evaluation”).53  And in his Testimony, he provides 18 

numbered paragraphs that repeat—essentially verbatim—those arguments from the EP Report.54  

Thus, in addition to being irrelevant and immaterial, this information also is unduly repetitious, 

duplicative, and cumulative.55  Accordingly, these exhibits from the Emergency Petition 

(INT006, INT007, INT008, and INT009), and all references thereto in Dr. Saouma’s Testimony 

(section C.1) should be stricken or excluded. 

3. New Challenges Regarding “Peer Review” 

In Dr. Saouma’s Testimony, he offers—for the first time in this adjudicatory 

proceeding—an argument alleging a failure to conduct an adequate “peer review.”56  More 

specifically, Dr. Saouma asserts that the LAR is deficient because there purportedly was no 

“credible peer review of NextEra’s work.”57  This is an entirely new58 argument that could have 

been, but was not, raised at the outset of this proceeding.59  This distinctly new argument 

(Saouma Testimony at 9, first paragraph (beginning, “I also have . . .”), and section C.9; Rebuttal 

Testimony, section B.6) clearly was not included in the Contention, as pled and admitted, and 

                                                 
53  SGH “Evaluation and Design Confirmation of As-Deformed [Containment Enclosure Building or (“CEB”)], 

150252-CA-02,” Rev. 0, (July 2016) (INT015). 
54  Saouma Testimony § C.3.4.1 (INT001-R). 
55  See 10 C.F.R. §§ 2.337(a), 2.319(e). 
56  Saouma Testimony § C.9 (INT001-R). 
57  Id. at 9. 
58  Proposed contention E challenged NextEra’s use of proprietary information, arguing it purportedly prevented 

an “independent assessment of the test results” and was “not good science” because “peer review” allows for 
scientific consensus.  Petition at 11.  Dr. Saouma’s assertion is materially different, and therefore new.  
Nevertheless, even if the two arguments somehow could be viewed as related, Dr. Saouma’s argument would 
be inadmissible because the Board rejected Proposed contention E altogether.  Seabrook, LBP-17-7, 86 NRC at 
131-132. 

59  Moreover, if C-10 had raised this issue at the outset, it would have been rejected as immaterial (because there 
is no requirement for “peer review” in 10 C.F.R. Part 50) and as demonstrably unsupported (see MPR 
Testimony at A86, A88, A223 (NER001); SGH Testimony at A60 (NER004)). 
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should be stricken or excluded from the evidentiary record as outside the scope of the 

Contention. 

4. New Bases Regarding LSTP “Representativeness”  

In LBP-17-7, the Board found admissible a portion of Contention D challenging the 

“representativeness” of the LSTP.  In affirming the Board’s decision, the Commission 

specifically noted that C-10’s Petition argued that the LSTP is unrepresentative because it 

purportedly fails to account for the condition of Seabrook’s concrete due to the following 

environmental and aging considerations: 

 age; 
 length of time ASR has propagated; 
 exposure to fresh water at various levels; 
 exposure to salt in the water at different levels and concentrations; 
 the effects of heat; and  
 the effects of radiation.60   

Dr. Saouma’s Testimony, however, does not mention a single one of these original bases.  

Instead, Dr. Saouma attempts to shift the focus of the Contention to an entirely new set of bases 

that could have been, but were not, raised at the outset of this proceeding.   More specifically, he 

alleges the LAR is deficient because: 

 the LSTP specimens were not fabricated from the “identical” sand and 
aggregate “from the same quarry” as Seabrook;61 and 

 the LSTP did not use “scaled . . . prototype” specimens.62  

  But neither of these arguments was advanced in the original Petition, and NextEra (and 

the NRC Staff) had no opportunity to address the admissibility of these entirely new arguments.  

                                                 
60  Seabrook, CLI-18-4, 87 NRC at 104. 
61  Saouma Testimony § C.2.1. (INT001-R). 
62  Id. § C.2.2.1. 
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In fact, C-10 originally lauded NextEra’s efforts to obtain the appropriate “concrete mix.”63  

C-10 noted that, notwithstanding NextEra’s “great effort” in this regard,64 its concern was 

focused on the alleged lack of “clear definition for the level of ‘representativeness’” to be 

obtained between the LSTP specimens and Seabrook’s allegedly-unique “in-situ 

characteristics”—i.e., the environmental and aging considerations listed above.  The Petition said 

nothing further on the topic of “concrete mix” or the use of “prototype” specimens.   

These are distinctly new bases that could have been, but were not, raised at the outset.  

And even if these new bases are generously viewed as generally related to the topic of 

“representativeness,” a mere general relationship is insufficient to demonstrate that they are 

within the envelope of the original Contention.  A recent example from the Turkey Point 

licensing board’s ruling on a motion in limine is instructive in this regard.65  There, the board 

admitted a contention challenging conclusions in the environmental review as to the impacts of 

“deep injection wells.”66  More specifically, the contention as pled and admitted asserted that the 

environmental documents did not adequately evaluate four chemicals injected into those wells, 

which intervenors argued could create impacts to groundwater should they migrate through 

geological layers upward into a different aquifer.67  At the hearing stage, intervenors submitted 

testimony and arguments that proffered a new theory opining that “fluid induced seismicity” 

from the injections could cause cracks in certain geological layers “allowing for the upward 

migration” of the specified chemicals.68  Although generally related to the admitted contention 

                                                 
63  Petition at 9. 
64  Id. 
65  Fla. Power & Light Co. (Turkey Point Units 6 & 7), Memorandum and Order (Ruling on Motions to Strike or 

Exclude) (Mar. 15, 2017) (ML17074A581). 
66  Id. at 2. 
67  Id. at 2, 4. 
68  Id. at 3-4. 
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and its original bases—i.e., upward migration of chemicals through geological layers into 

groundwater—the board rejected the “newly minted argument” as “outside the contention’s 

scope.”69 

So too here.  As originally pled and admitted, Contention D, “upon its terms coupled with 

its stated bases,”70 sought to challenge the “representativeness” of the LSTP given the allegedly-

unique aging and environmental characteristics of Seabrook’s concrete.  But Dr. Saouma now 

seeks to replace those arguments—unilaterally—with an entirely new theory of alleged non-

representativeness based on new arguments about “concrete mix” and “scaled . . . prototype” 

specimens.  And the Board certainly did not cite Dr. Saouma’s “newly minted arguments” as 

providing any basis for the admitted Contention.71  Therefore, as in the Turkey Point example, 

these new bases (Saouma Testimony, sections C.2.1 and C.2.2) should be stricken or excluded 

from the record. 

5. New Challenges Regarding the Execution of the LSTP 

Similarly, Dr. Saouma raises a host of new issues and challenges related to the execution 

of the LSTP that could have been, but were not, raised at the outset of this proceeding.  More 

specifically, Dr. Saouma now alleges for the first time that the LAR is deficient because: 

 the LSTP did not model in-plane shear;72  

 the LSTP specimens did not experience shear cracking;73 and 

 an LSTP specimen “already had a longitudinal crack.”74 

                                                 
69  Id. at 4. 
70  Pilgrim, CLI-10-11, 71 NRC at 309. 
71  See, e.g., Seabrook, CLI-12-5, 75 NRC at 310 n.50 (“We remind our boards, however, of the need to specify 

each basis relied upon for admitting a contention”).  
72  Saouma Testimony § C.2.2.2 (INT001-R). 
73  Id. § C.2.3.1. 
74  Id. § C.2.3.2. 
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Contention D, as admitted, said nothing about these alleged deficiencies.  And the 

Board’s decision in LBP-17-7 likewise did not identify these alleged deficiencies as providing a 

basis for the Contention.  The absence of any discussion in LBP-17-7 related to these aspects of 

LSTP execution demonstrates that they are not within the bounds of the Contention, as pled and 

admitted.75  Accordingly, these new arguments (Saouma Testimony, sections C.2.2.2, C.2.3.1, 

and C.2.3.2; and Rebuttal Testimony, sections D.3.2, D.4.1, D.4.2, D.7.1, and D.7.2) should be 

stricken or excluded from the record. 

6. New Challenges Regarding Design Basis Loads and Load Factors  

In his Testimony, Dr. Saouma claims—for the first time—that NextEra’s treatment of 

ASR expansion as a “design basis load” (i.e., in order to quantify its demand on a structure) is 

“fundamentally wrong.”76  He also alleges—for the first time—that the use of crack-width 

indexing to calculate ASR load factors makes them “not reliable.”77  Not only are these 

arguments entirely new, they are entirely unrelated to the representativeness of the LSTP.  And 

neither Dr. Saouma nor C-10 demonstrate otherwise.  Nor could they.  SGH developed the 

approach of calculating ASR loads and load factors independent of the LSTP.78  Therefore, these 

arguments (Saouma Testimony, sections C.2.4.2 and C.2.4.3; and Rebuttal Testimony, section 

D.9.2) have no relevance, and are not material, to the Contention admitted in this proceeding, 

and therefore should be stricken or excluded from the record. 

                                                 
75  Seabrook, CLI-12-5, 75 NRC at 310 n.50 (“We remind our boards, however, of the need to specify each basis 

relied upon for admitting a contention”). 
76  Saouma Testimony at 17 (INT001-R). 
77  Id. at 18. 
78     SGH Testimony at A40 (NER004). 



 

19 

7. New Challenges Regarding Structural Evaluations and Deformation 
Monitoring 

Dr. Saouma also raises a host of new issues and challenges related to structural 

evaluations, the Structural Evaluation Methodology (“SEM”), finite element models (“FEM”), 

and deformation monitoring (collectively, the “SE Elements”).  These arguments could have 

been, but were not, raised at the outset of this proceeding.  In fact, the original Petition said 

absolutely nothing about these aspects of the LAR; and they are not sufficiently related to the 

“representativeness” of the LSTP so to be considered within the bounds of the original 

Contention.  Accordingly, these new arguments should be stricken or excluded from the record. 

By way of background, the SE Elements relate as follows:   

 The SEM is part of the LAR and prescribes the methods used to perform 
structural evaluations (i.e., comparing capacities to demands) for seismic 
Category I structures at Seabrook.   

 Each seismic Category I structure undergoes its own structural evaluation; 
but the individual structural evaluations, themselves, are not part of the 
LAR.   

 The SEM calls for the use of FEM (i.e., complex computer modeling) in 
certain structural evaluations (namely, Stage 2 and Stage 3 evaluations).   

 The SEM specifies that structural evaluations (including those that employ 
FEM) will use Seabrook’s existing capacity and demand values (per 
Seabrook’s Updated Final Safety Analysis Report (“UFSAR”) Section 
3.8) with one exception—ASR loads and load factors will be added to the 
existing UFSAR loads and load factors to calculate the total demand on 
the structure.   

 ASR loads and load factors are calculated based on field measurements 
taken from the actual structures at Seabrook; these values are not taken 
from—and have no relationship to—the LSTP. 

 The results of each structural evaluation are then used to determine, on a 
case-by-case basis, certain parameters, thresholds, and intervals for further 
monitoring (“Deformation Monitoring”), which are then incorporated into 
Seabrook’s broader Structures Monitoring Program (“SMP”). 
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C-10 has incorrectly described the Contention as a “general[] express[ion of] concern” 

regarding “representativeness,” and has previously argued that challenges to the SE Elements are 

within the scope of the Contention because they purportedly are “intertwined with the FSEL test 

results.”79  First, general expressions of concern can never be admitted as contentions in NRC 

adjudicatory proceedings.80  Rather, petitioners are required to identify, with specificity, the 

arguments being advanced and the identifiable portions of the application being disputed.81  

Second, as explained below, the evidentiary record developed in this proceeding demonstrates 

the SE Elements are not within the scope of the Contention as pled and admitted.  Thus, Dr. 

Saouma’s new challenges in this regard are untimely and outside the scope of the proceeding. 

Moreover, even if the SE Elements somehow were within the scope of the Contention, 

Dr. Saouma’s discussion of the Rev. 0 CEB Evaluation is irrelevant and immaterial for the 

additional reasons that: (1) the individual structural evaluations simply are not part of the LAR; 

(2) the Rev. 0 CEB Evaluation used an old version of the SEM that is no longer part of the LAR; 

and (3) Dr. Saouma’s criticisms relate to aspects of the Rev. 0 CEB Evaluation that are entirely 

unrelated to the LSTP.  Thus, Dr. Saouma’s criticisms should be stricken or excluded from the 

evidentiary record for any (or all) of these additional reasons. 

                                                 
79  C-10 Research and Education Foundation’s Opposition to NextEra’s Motion in Limine at 5 (May 3, 2019) 

(ML19123A191) (“C-10 Answer to First MIL”). 
80  See 10 C.F.R. § 2.309(f)(1)(i) (requiring that petitioners “provide a specific statement of the issue of law or 

fact to be raised or controverted”).  The Commission has held that this criterion imposes upon a petitioner the 
burden to “articulate at the outset the specific issues they wish to litigate as a prerequisite to gaining formal 
admission as parties.”  Dominion Nuclear Conn., Inc., CLI-01-24, 54 NRC at 359 (2001).  See also Duke 
Energy Corp. (Oconee Nuclear Station, Units 1, 2, & 3), CLI-99-11, 49 NRC 328, 334 (1999) (noting that “a 
petitioner may not demand an adjudicatory hearing to . . . express generalized grievances,” but rather must set 
forth its “specific” concerns in order to place other parties on notice of the issues for adjudication). 

81  10 C.F.R. § 2.309(f)(1)(vi) (to be admissible, contentions “must include references to specific portions of the 
application . . . that the petitioner disputes and the supporting reasons for each dispute”) (emphasis added).  
See also Vogtle, CLI-93-16, 38 NRC at 41; Yankee, CLI-05-15, 61 NRC at 381. 
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a. The SE Elements Are Not Within the Scope of the Original 
Contention 

On April 23, 2019, NextEra filed a motion in limine (“Pre-testimony MIL”) to exclude, 

preemptively, testimony and exhibits concerning the SE Elements.82  The Board deferred ruling 

on the Motion “until it has an adequate evidentiary record to review.”83  Importantly, the Board 

noted that its ruling will hinge: 

in large part upon whether C-10 can provide sufficient factual or 
expert support for its claim that the LAR relied on the allegedly 
defective data from the FSEL test program [] not only for the ASR 
expansion monitoring program, but also for the challenged aspects 
of the Structure Deformation Monitoring Program.84 

The parties have now submitted their pre-filed written testimony and exhibits.  But, contrary to 

the Board’s articulated standard, C-10 has not provided factual or expert support for its claim 

that the SE Elements are “intertwined with the FSEL test results.”85  Dr. Saouma merely makes 

conclusory and unsupported allegations that the structural evaluations entail “[e]rroneous 

assumptions regarding material properties,”86 and questions how NextEra “extracted relevant 

information from [the LSTP] to use in a finite element study.”87  But the Board cannot accept 

these assertions uncritically.88  As noted in NextEra’s Testimony (and summarized above), the 

finite element models do not use values from the LSTP.  They only use: (1) values from 

                                                 
82  NextEra’s Motion in Limine to Exclude Testimony and Exhibits Regarding Structure Deformation Monitoring 

(Apr. 23, 2019). 
83  Licensing Board Order (Ruling on NextEra’s Motion in Limine) at 1 (June 7, 2019) (unpublished). 
84  Id. at 8. 
85  C-10 Answer to First MIL at 5. 
86  Id. § C.2.4. 
87  Saouma Testimony § C.2.4.1 (INT001-R). 
88  USEC, Inc. (Am. Centrifuge Plant), CLI-06-10, 63 NRC 451, 472 (2006) (bare conclusory statements made by 

experts are not probative; expert assertions must be accompanied by a reasoned basis or explanation, otherwise 
the board is “deprived of the ability to make the necessary, reflective assessment of the opinion”) (citations 
omitted). 
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Seabrook’s existing UFSAR, and (2) ASR load and load factor values calculated from field 

measurements of Seabrook’s concrete.89  Thus, Dr. Saouma is simply mistaken. 

Dr. Saouma also claims, without explanation or support, that “[b]oth the monitoring 

program for ASR progression and the monitoring program for structural deformation depend on 

FSEL test results.”90  To the contrary, as shown in the evidentiary record, only the former relies 

on values from the LSTP to establish monitoring parameters and limits, and neither relies on the 

LSTP to establish intervals.  In brief summary, Seabrook’s SMP has two distinct parts (as 

relevant to the LAR): 

 Expansion Monitoring, which entails gathering ASR expansion 
measurements (e.g., from crack width measurements and extensometer 
readings) for monitoring against specified acceptance criteria based on the 
LSTP to ensure ASR-related expansion at Seabrook does not exceed levels 
observed in the LSTP (i.e., to ensure the LSTP results remain applicable to 
Seabrook); and 

 Deformation Monitoring, which entails gathering crack width, pin-to-
pin, and deformation measurements for monitoring against certain 
thresholds established in the structural evaluations. 

In other words, the Expansion Monitoring parameters and acceptance criteria stem from the 

LSTP.  But the Expansion Monitoring intervals are determined based on industry guidance, and 

the Deformation Monitoring parameters, thresholds, and intervals are individually determined on 

a case-by-case basis per each structural evaluation (which use values from Seabrook 

measurements and Seabrook’s existing UFSAR) and do not stem from the LSTP. 

  In developing the SEM, SGH did evaluate the bottom line conclusion from the LSTP.  

As noted in the SGH Testimony: 

Because laboratory testing (the LSTP) demonstrated that stiffnesses 
and capacities of reinforced concrete structural members were not 

                                                 
89  MPR Testimony at A209 (NER001). 
90  Saouma Testimony at 8 (INT001-R). 
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compromised when expansion caused by ASR was within the range 
observed in laboratory testing (i.e., the limits of the testing), and 
NextEra has incorporated those limits in its SMP (i.e., the 
“Expansion Monitoring Limits,” as further discussed in the MPR 
Testimony (NER001)), the SEM computes the elastic modulus of 
concrete using the minimum specified design compressive strength 
from the original design criteria (i.e., with no reduction for ASR).  
The remaining material properties used in the calculations also are 
consistent with those in the original design calculations.91 

In other words, the structural evaluations use strength and stiffness values from the 

original design bases specific to Seabrook’s concrete—not values from the LSTP.  NextEra’s 

experts explicitly confirmed that “[n]o specific measurements, calculations, data, or other 

information from the LSTP are direct inputs into the SEM or structural evaluations.”92  

Moreover, the LSTP is not the sole basis for using the strength and stiffness values from 

Seabrook’s original design bases: SGH “performed [its] own analytical study to evaluate the 

impact of ASR on stiffness and capacity, as documented in NextEra’s Response to RAI-D10 

(NRC015).”93 

As explained in the Pre-testimony MIL (which NextEra incorporates here by reference 

but, for the sake of brevity, does not repeat), the Contention as pled and admitted did not 

challenge the SEM or its use of FEM, any structural evaluations, or any part of the Deformation 

Monitoring aspect of the LAR.  Moreover, the scope of the Contention does not extend to these 

unchallenged portions of the LAR because, as explained above, the Deformation Monitoring 

parameters, thresholds, and intervals are not established by the LSTP—and Dr. Saouma has not 

supported his claim otherwise.  Accordingly, Dr. Saouma’s new arguments purporting to 

challenge the SE Elements (Saouma Testimony, sections C.2.4.1, C.3.3, C.3.4, and C.3.4.1; 

                                                 
91  SGH Testimony at A39 (NER004). 
92  Id. at A40. 
93  Id. 
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Rebuttal Testimony, sections D.7.4, D.8.2, D.9.2, and D.9.4; and EP Report, section 5.3) should 

be stricken or excluded from the record. 

b. Dr. Saouma’s Criticisms of the Rev. 0 CEB Evaluation and Draft 
SEM Are Untimely and Do Not Challenge the Final LAR 

Even assuming the SE Elements, generally, somehow were within the scope of the 

Contention, Dr. Saouma’s criticisms of the Rev. 0 CEB Evaluation still should be stricken or 

excluded.  First, neither the Rev. 0 CEB Evaluation nor the methodology used therein were 

submitted as part of the Original LAR package—and the Contention was never subsequently 

amended to include challenges thereto.  Thus, C-10’s new arguments on the eve of hearing are 

untimely.  And second, both the Rev. 0 CEB Evaluation and the methodology used therein have 

been superseded and thus are not part of the final LAR as reviewed and approved by the NRC.  

Hence, Dr. Saouma’s criticism simply is not relevant or material to the LAR at issue in this 

proceeding. 

By way of background, Section 3.3 of the Original LAR proposed a “building 

deformation assessment” process to evaluate ASR impacts on seismic Category I structures at 

Seabrook (also known as a “structural evaluation”).  However, the Original LAR package did not 

include a detailed description of the SEM.  Thus, the NRC requested that NextEra submit “at 

least one detailed demonstration of the [structural evaluation] process” to facilitate its review of 

the LAR.94  Accordingly, NextEra submitted the Rev. 0 CEB Evaluation (as a sample structural 

evaluation) in an enclosure to the September 30, 2016 LAR Supplement.95  The NRC later sent a 

Request for Additional Information (“RAI”) to NextEra advising that it needed more than a 

                                                 
94  See LAR Supplement, Encl. 1 at 3 (NRC010). 
95  LAR Supplement, Encl. 2 (INT015). 
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sample to fully evaluate the underlying methodology.96  Thus, NextEra submitted Rev. 0 of the 

comprehensive SEM document as an enclosure to its December 11, 2017 RAI response.97  

Subsequent discussions between NextEra and the NRC Staff led to various refinements in the 

original evaluation methodology.  Those refinements are described in NextEra’s June 7, 2018 

RAI response, and reflected in Rev. 1 of the SEM document, which was included as an 

attachment thereto.98  Rev. 1 of the SEM document is the current version of the SEM—and is the 

version the NRC approved in issuing the requested license amendment.  And NextEra 

subsequently revised the structural evaluation for the CEB (i.e., Rev. 1 of the CEB Evaluation) to 

incorporate those refinements.  Rev. 1 of the CEB Evaluation is the current version of that 

document—but it was neither submitted to, nor reviewed or approved by, the NRC as part of the 

final LAR. 

Importantly, C-10’s original Petition did not challenge any information beyond what was 

included in the Original LAR package.  The Petition does not contain a single reference to the 

Rev. 0 CEB Evaluation or the detailed SEM document.  And C-10’s proffered support at the 

petition stage (i.e., commentary from Dr. Brown) was based solely on a review of the Original 

LAR package.99  C-10 neither sought nor received leave to amend its contentions, or to submit 

new contentions, to challenge any information in the LAR Supplement (including the Rev. 0 

CEB Evaluation) or any information in NextEra’s various RAI Responses (including either 

version of the SEM document).  But where, as here, an intervenor’s contention is admitted “long 

                                                 
96  See Dec. 11, 2017 RAI Response, Encl. 1 at 2 (NRC014). 
97  Id., Encl. 4. 
98  See June 7, 2018 RAI Response, Encl. 1 & 3 (NRC015). 
99  See Petition at 4 (citing P.W. Brown, Commentary on Seabrook Station License Amendment Request 16-03 

(Sept. 30, 2016) (ML16306A248) (“Brown Commentary”)).  The Brown Commentary clearly states that the 
“reviewed documents” include only the Original LAR and its non-proprietary enclosures.  See Brown 
Commentary at 1.  Furthermore, the remaining commentary cited by C-10 in its original Petition was prepared 
at least two years before the LAR was even submitted. 
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before” the issuance of a superseding document related to the admitted issue,100 the intervenor 

must file a new contention to challenge that new information.  The Commission has long held 

that contentions “must be disposed of or modified” if the challenged portion of the application is 

superseded by an applicant’s supplement to the application or response to an RAI.101  It is “not 

acceptable” for the intervenor to attempt to “stretch the old [contention]” to cover the new 

information.102  Accordingly, C-10’s attempt to “stretch” the original Contention here likewise is 

improper. 

Aside from being new and untimely, these arguments also are irrelevant and immaterial 

because they fail to dispute the final version of the LAR.  Dr. Saouma’s discussion in Section 

C.3.4.1 of his Testimony purports to challenge both the Rev. 0 CEB Evaluation and the 

methodology used therein.103  But, as noted above, NextEra subsequently revised both the CEB 

structural evaluation and the SEM.  Despite his claim to have reviewed it, Dr. Saouma offers no 

criticism, whatsoever, of the current version of the SEM.104  Ultimately, Dr. Saouma’s 

commentary on superseded documents and methodologies (Saouma Testimony, sections C.2.4.1, 

C.3.3, C.3.4, and C.3.4.1; Rebuttal Testimony, sections D.7.4, D.8.2, D.9.2, and D.9.4; and EP 

Report, section 5.3) that are no longer part of the LAR simply does not challenge the final 

version of the LAR, and therefore is irrelevant and immaterial to this proceeding and should be 

stricken or excluded from the record. 

                                                 
100  Compare LBP-17-7 (admitting the Contention on Oct. 6, 2017) with RAI Response (submitting Rev. 1 of the 

SEM document on June 7, 2018). 
101  McGuire & Catawba, CLI-02-28, 56 NRC at 383).  See also, e.g., USEC, Inc. (American Centrifuge Plant), 

CLI-06-9, 63 NRC 433, 444 (2006). 
102  Progress Energy Fla., Inc. (Levy County Nuclear Power Plant, Units 1 & 2), Order (Granting in Part and 

Denying in Part Motion in Limine and Motion to Strike) (Sept. 6, 2012) (ML12250A722). 
103  Saouma Testimony at 24 (INT001-R). 
104  See id. at 4 (claiming to have reviewed INT022). 
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c. Dr. Saouma’s Specific Criticisms of the Rev. 0 CEB Are Unrelated 
to the “Representativeness” of the LSTP 

Finally, even assuming the SE Elements, generally, were somehow within the scope of 

the Contention—and further assuming Dr. Saouma’s purported challenges to a document and a 

methodology that simply are not part of the LAR somehow could be considered relevant and 

material to the LAR—his specific criticisms of the Rev. 0 CEB Evaluation articulate no 

connection to the “representativeness” of the LSTP.  Thus, such criticisms are irrelevant and 

immaterial to the Contention and should be stricken or excluded from the evidentiary record.   

Briefly stated, the 18 numbered paragraphs in Dr. Saouma’s Testimony (and related 20 

numbered paragraphs in his EP Report) raise a host of new issues and objections.  But Dr. 

Saouma does not connect a single one of these criticisms to the “representativeness” of the 

LSTP.  Indeed, Dr. Saouma opines on a diverse array of subjects from the UFSAR-specified 

methodology for seismic analysis, to the use of “shell elements,” to application of “thermal 

expansion,” and the values used for “swelling”105—none of which have any relationship to the 

LSTP, much less the specific question of the “representativeness” thereof.  Accordingly, these 

new issues and objections (Saouma Testimony, sections C.2.4.1, C.3.3, C.3.4, and C.3.4.1; 

Rebuttal Testimony, sections D.7.4, D.8.2, D.9.2, and D.9.4; and EP Report, section 5.3) are 

beyond the scope of the admitted contention and should be stricken or excluded. 

V. PORTIONS OF C-10’S REBUTTAL TESTIMONY ARE BEYOND THE 
PERMISSIBLE SCOPE OF REBUTTAL 

Dr. Saouma's Rebuttal Testimony addresses numerous issues that could have been, but 

were not, raised in C-10’s case-in-chief, or that otherwise seek to expand on its earlier arguments 

                                                 
105  Dr. Saouma initially argued that there was “no scientific basis” for these values—i.e., a claim of omission.  

Saouma Testimony at 26-27 (INT001-R).  After NextEra pointed to the scientific bases described in the 
application documents, Dr. Saouma’s “rebuttal” appears to challenge the sufficiency of these studies.  Rebuttal 
Testimony § D.7.4 (INT028).  Thus, his latter argument also should be excluded as improper rebuttal. 
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without even purporting to “rebut” any testimony filed by NextEra or the NRC Staff.  Allowing 

C-10 to defer presenting these arguments until the filing of their Rebuttal Testimony results in 

substantial unfairness to the other parties.  Since these portions of Dr. Saouma’s testimony are 

outside the limited scope of rebuttal, and could have been raised in C-10’s case-in-chief, they 

should be stricken or excluded from the evidentiary record. 

A. Arguments That Do Not Purport to “Rebut” Anything 

As noted above, parties may not use rebuttal to add cumulative evidence to bolster their 

original case.106  In other words, the addition of further detail to original arguments—without 

legitimately rebutting opposing testimony—is impermissible in rebuttal.107  However, Dr. 

Saouma’s Rebuttal Testimony does precisely that with regard to the following discussions: 

 Dr. Saouma’s Professional Qualifications (Sections A.2 and A.3); 
 “Cancer” Analogy (Section A.9); 
 Relative Humidity (Section D.6.1); and 
 Structural Cracking (Sections D.7.1 and D.7.2). 

None of these portions of the Rebuttal Testimony even purport to rebut or respond to 

NextEra’s or NRC Staff’s Testimony.  Rather, they simply seek to add further detail and 

cumulative information regarding C-10’s earlier arguments.  But C-10 offers no explanation as to 

why these arguments could not have been raised in their initial testimony.  Nor is there one.  

Accordingly, because these arguments are beyond the permissible scope of rebuttal, they should 

be stricken or excluded. 

                                                 
106  See 10 C.F.R. §§ 2.337(a) (“[o]nly . . . evidence which is not unduly repetitious will be admitted”); 2.319(e) 

(empowering the Board to “[r]estrict . . . duplicative or cumulative evidence and/or arguments” from the 
record).   

107  Cates v. Sears, Roebuck & Co., 928 F.2d 679, 685 (5th Cir. 1991). 
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B. Challenges to Information That Was Available at the Time C-10 Filed Its 
Initial Testimony 

As also explained above, fundamental fairness requires that rebuttal may not include 

arguments that reasonably should have been, but were not, raised in the party’s case-in-chief.108  

Nevertheless, Dr. Saouma’s Rebuttal Testimony presents nearly a dozen new criticisms that C-10 

clearly could have raised in its initial testimony.  More specifically, the Rebuttal Testimony 

purports to rebut various statements in NextEra’s and the NRC Staff’s Testimony.  But the cited 

statements are not “unforeseen” arguments.  Rather, they are simple summaries or 

restatements—sometimes verbatim—of information in the LAR or the NRC Staff’s Safety 

Evaluation (“SE”), which have been available to C-10 for many months or years.  Indeed, C-10 

submitted both of these documents with its initial testimony.  And it offers no explanation as to 

why it could not have challenged them at that time.  Thus, these new criticisms—which are 

summarized in the chart below—should be stricken or excluded as a matter of fundamental 

fairness.        

Topic 
(Section / Page) 

Portion of NextEra or NRC 
Testimony C-10 Purports to 

Rebut 

Analogous Discussion in the LAR or 
SE That C-10 Could Have But Did 

Not Challenge in Its Initial Testimony 
Alleged Lack of 
Industry Standards 
(Section B.3) 
 
 
Use of ACI 318-71 
(Section B.4) 

NRC Testimony reference to 
the LAR’s use of “code 
acceptance criteria.” 
 
 
NextEra’s Testimony 
regarding the LAR’s use of 
ACI 318-71. 

See, e.g., Original LAR, Encl. 1 at 3 
(“NextEra is currently evaluating all 
seismic Category I structures at 
Seabrook with indications of ASR to 
verify that structures continue to satisfy 
the ACI 318-71 and ASME Code 
acceptance criteria, as appropriate, with 
the additional demand from ASR 
concrete expansion.”) 

Interim 
Assessment 
(Section D.1.1) 

MPR Testimony at A81-A86 
regarding the interim 
assessment of ASR and the 
“slow” rate of ASR 
progression. 

See, e.g., Original LAR, Encl. 1 at 3-4 
(describing the interim assessment); 
MPR-4288 at 1-2 (describing the “slow” 
rate of ASR progression). 

                                                 
108  See, e.g., Levy, LBP-09-22, 70 NRC at 655. 
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Probabilistic 
Features in LAR 
(Section D.1.2) 

SGH Testimony at A59 
regarding the use of 
probabilistic features to 
calculate ASR load factors. 

See, e.g., Original LAR, Encl. 1 at 22 
(explaining the crack index 
measurements are “fit to probabilistic 
distributions for calculating ASR load 
factors”). 

Load Testing 
(Section D.3.2) 

NRC Staff Testimony at A40 
asserting the LSTP was a 
“full-scale load test” which 
showed that “for heavily 
loaded members (i.e., 
members with flexural 
cracking, the flexural stiffness 
increased as ASR expansion 
increased.” 

See, e.g., SE at 8 (noting the FSEL 
involved “Load testing full-scale 
specimens with similar reinforcement to 
Seabrook structures”); id. at 20 (noting 
that, “for heavily loaded structures (i.e., 
members with flexural cracking), the 
flexural stiffness increased as ASR 
expansion increased”). 

Seismic Response 
and Flexural 
Stiffness 
(Section D.4.2) 

NRC Staff Testimony at A29 
asserting “[t]he natural 
frequency of a structure is 
proportional to the square root 
of the stiffness to mass ratio . . 
.” 

See, e.g., SE at 19 (noting that 
“[c]hanges in stiffness change the 
natural frequency by a square root 
relationship”). 

Validation of 
Strain with Field 
Measurements 
(Section D.8.2) 

SGH Testimony at A83 
explaining that strains are 
monitored and corroborated 
against field measurements. 

See, e.g., Original LAR, Encl. 1 at 19 
(explaining that “inspections are 
performed to measure structural 
strains,” and models are “calibrated” 
against field measurements). 

Corroboration 
Study and 
Empirical 
Correlation 
(Section D.9.1 and 
“Supplemental 
Rebuttal” 
(INT030)109 

MPR Testimony at A95 and 
A176 describing the 
corroboration study and 
empirical correlation. 

See, e.g., MPR-4273 app. C (INT019-
R)(NP), (INT021)(P) (describing the 
corroboration study and empirical 
correlation). 

ASR Load Inputs 
(Section D.9.2) 

SGH Testimony at A76 
describing the ASR load 
inputs. 

See, e.g., SEM Document (INT022) § 
4.4.3 (describing the ASR load inputs). 

Design Basis 
Concrete 
Properties 
(Section D.9.3) 

SGH Testimony at A75 
explaining that the FEM uses 
concrete properties as 
specified in the UFSAR and 
original construction 
documents so long as 

See, e.g., Original LAR, Encl. 1 at 5 
(explaining that “analyses of ASR-
affected concrete use the structural 
properties and code equations from the 
original design  analyses when ASR 
expansion levels are below the limits 

                                                 
109  As a preliminary matter, C-10’s request for leave to file the “Supplemental Rebuttal” (INT030) should be 

denied in the first instance because there is no good cause to grant the request, as explained in NextEra’s 
Answer Opposing C-10’s Motion for Leave to File Supplemental Rebuttal Testimony (Sept. 9, 2019). 
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expansion remains below 
SMP limits. 

defined in Section 3.8.4.7 [i.e., SMP 
limits].” 
 

Seismic 
Uncertainty 
(Section D.9.4) 

NRC Staff Testimony at A29 
discussing the LAR’s method 
of accounting for uncertainties 
in material properties in 
seismic analyses via the use of 
“10% peak broadening of the 
response spectra.” 

See, e.g., SE at 19 (noting “uncertainties 
in material properties are factored into 
the Seabrook original seismic design by 
broadening the peaks of the calculated 
in-structure response by at least 10 
percent.”) 

 

Because all of these arguments could have been, but were not, raised in C-10’s case-in-

chief, they are beyond the permissible scope of rebuttal testimony and should be stricken or 

excluded. 

VI. CONCLUSION 

 For the foregoing reasons, the Board should strike or exclude from the record the 

following portions of C-10’s testimony and exhibits: 

 Saouma Testimony at 9 (first two paragraphs) and 21 (last sentence, 
beginning “Because of the proximity . . .”); and sections B.3, C.1, C.2.1, 
C.2.2, C.2.2.2, C.2.3.1, C.2.3.2, C.2.4.1, C.2.4.2, C.2.4.3, C.3.3, C.3.4, 
C.3.4.1, C.3.4.1.1, C.5, C.6, C.7, C.8, C.9, and C.10 (INT001-R). 

 Rebuttal Testimony at 9 (beginning with the first full sentence, “NextEra 
effectively . . .” through the end of the first full paragraph, “. . . used by 
NextEra”); and sections A.2, A.3, A.9, A.10, A.11, A.14, B.3, B.4, B.6, 
D.1.1, D.1.2, D.3.2, D.4.1, D.4.2, D.6.1, D.7.1, D.7.2, D.7.4, D.8.2, D.8.3, 
D.9.1, D.9.2, D.9.3, and D.9.4 (INT028).  

 Supplemental Rebuttal (INT030). 

 Exhibits INT006, INT007, INT008, and INT009. 
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