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UNITED STATES OF AMERICA
NUCLEAR REGULATORY COSDtISSION

Before the Commission

In the hhtter of the Appli- )
cation of Public Service )
Company of Oklahoma, )
Associated Electric Coopera- ) Docket Nos. STN 50-556
tive, Inc., and Western ) STN 50-557
Farmers Electric Cooperative )

)
(Black Fox Station, )
Units 1 and 2) )

RESPONSE OF INTERESTED STATE
OF OKLAHOMA TO APPLICANTS'

MOTION FOR CONB1ISSION ACTION

COMES NOW the State of Oklahoma (Oklahoma), partici-

pant in the above-captioned proceeding as an Interested

State pursuant to 10 CFR, 9 2.715(c), and makes resrcase to

the MOTION FOR COMMISSION ACTION filed by Public Service

Company of Oklahoma, Associated Electric Cooperative. Inc.

and Western Farmers Electrical Cooperative (hereinaf ter

referred to collectively as Applicants).

I. COhBilSSION AUTHORITY TG CONTROL
ACTIONS AND POLICY OF THE AGENCY.

Oklahoma agrees with Applicants that the Commission

has recognized its inherent authority, apart from 10 CFR

2.786(a), to maintain supervision over the conduct of the

agency's adjudicatory proceedings through interlocutory
lguidance. In the Clinch River case , the Commission acted

to correct what it perceived to be a fundamental error in
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the Licensing Board's ruling. The Commission held that the

ruling of the Licensing Board in that case, which the Appeal

Board declined to review and which involved the appropriate

scope of review by the NRC of another federal agency's

Environmental Impact Statement pursuant to the National

Environmental Policy Act o f 19 6 9 , raised important policy

issues, and, because the lower decision was found erroneous,

was productive only of unwarranted delay as well as being
of fensive to Congressionally established allocation of

authority among federal agencies. The Commission stated:

"... While 10 CFR 2.786(a) states the
ordinary practice for review, it does
not--and could not--interfere with our
inherent supervisory authority over the
conduct of adjudicatory proceedings
before this Commission, including the
authority to step in and rule on the
admissibility of a contention before a
Licensing Board. See Niagara Mohawk
Power Corp. (Nine Mile Point, Unit 2),
6AEC 995 (1973), petition for review
dismissed sub nom. Ecology Action v.
AEC, 492 F.2d 998 (C.A. 2, 1974). See
also, Consolidated Edison Co. (Indian
Point Station, Units 1, 2, and 3), 2
NRC 173 (1975). A contrary view could
severly dislocate the adjudicatory pro-
cess within this agency and would imply
a delegation of authority by the Com-
mission difficult to justify."/2

Similarly, in the Seabrook Station decision 3 the,

Commission rejected a contention that the Commission should

defcr decision on two issues identified by the Commission

until after the Licensing Board had an opportunity, with
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the benefit of the parties, to frame the issues consis-

tently with the facts. In ruling that the issues had

4" obvious" significance warranting Commission review , the

Commission stated:

" Counsel's first argument proceeds from
a judicial analogy which has only par-
tial application in our licensing pro-
ceedings. While we may deal with
matters be fore us in adjudicatory
hearings only on the basis of the
record which has been compiled, the
Nuclear Regulatory Commission is not a
court constrained to the " passive
virtues" of judicial action, which can
afford in every instance to wait for
the better-framed issue or fully
developed argumentation. We have a
regulatory responsibility which in-
cludes the avoidance of unnecessary
delay or excessive inquiry in our
licensing proceedings. Nor can we
regard the proceedings of our appellate
and hearing tribunals with the detach-
ment the Supreme Court may bring to
trial and int ermedi a t e appellate ac-
tion; the analogy is imperfect. Ulti-
mately the members of the Commission
are responsible for the actions and
policy of this agency, and for that
reason we have inherent authority to
review and act upon any adjudicatory
matter before a Commission tribunal--

_ subject only to the constraints of
action on the record and reasoned ex-
planation of the conclusions--
constraints imposed on all agencies by
the Congress." (Ernphasi s added)/5

The Commission went on to add that:
" The questions are not fact-...

dependent, and resolution of them now
could materially shorten these proceed-
ings and guide the conduct of other
pending proceedings."/6
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In summary, therefore, Oklahoma submits interlocuta y

action has been granted by the Commission in the par: con-

cerning issues not first reviewed by the Licensing Board

when (1) the issues were not fact dependent, (2) the issues

involved were signi ficant and warranted Commission revew,

(3') settlement of the issues involved would i.:.tllt in the
avoidance of unnecessary delay or excessive inquiry in a

licensing proceeding and, (4) it would provide a guide to

the conduct of other pending proceedings.
II. IDENTIFICATION OF ISSUES EEFORE THE
COMMISSION.

Applicants request by Motion that the Commission grant
them three things through issuance of an Order:

"which (i) rejects the demand of the
President's Commission on the accident
at Three Mile Island (hereinafter re-
ferred to as the ''Kemeny Commission")
to call a nuclear licensing moratorium,
(ii) adopts the NRC Staff's recommenda-
tion to resume licensing based on the
implementation of the Three Mile
Island-related licensing requiremants
set forth in Mr. Denton's memorandun of
August 20, 1979, and (iii) directs the
Atomic Safety and Licensing Board
(" Licensing Board") to grant Appli-
cants' motion to reopen the hearing
record to consider Three Mile Island
("TMI") issues pertinent to the Black
Fox application on the basis of a
reasonable schedule."/7

Oklahoma respect fully submit s that Applicants' Motion fun-
damentally raises but two issues:

.
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(1) Should all pending applications for Construc-
tion Permits be required to address relevant
safety and environmental issues raised as
the result of the accident at Three Mile
Island, Unit 2 (TMI-2)?

(2) If so, what is the proper scope for review
at the Construction Permit stage for said
relevant safety and environmental issues
raised by the accident at IMI-2?

Applicants' brief provides an adequate discussion of

the procedural back-ground of the instant case. As re-

flected in said recital of the procedural background, the

applicant filed a request on August 11, 1979, to re-open

the record and made at the same time a motion to establish

a hearing schedule. Oklahoma responded to said request /

motion that it, too, believed it was in the public interest

that the record in the Construction Permit phase of the

licensing process should be re-opened to supplement the

record on issues raised by the TMI-2 accident. Before

Staff had an opportunity to respond to the Applicant's

motion, the Kemeny Commission incident occurred and the

Staf f has requested continuances for making said response

since that time.

The re fo re , the first question before the Commission is

identical to the one placed before the Licensing Board:

should the pendirg application for a Construction Pennit be

required to address relevant safety and environmental

issues raised as a consequence of the TMI-2 accident? As
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of this date, Applicants, Intervenors and Oklahoma h ve

agreed before the Licensing Board that it is in the Public

Interest that the instant application should address such

i issues. It is submitted that this preliminary issue is of

the type the Commission has granted interlocutory advice

upon in the past. Whether the public interest requires

discussion of relevant TMI-2-raised safety and environ-

mental issues before a Construction Permit is issued is not
a question of fact but of policy. Said issue is signi fi-

cant because it involves the adequacy of safety and environ-

mental review of the instant application. Settlement of

the issue would indicate whether delay was necessary in

order to promote an adequate inquiry of safety and environ-,

mental issues in the instant application. Finally, the

importance of the issue transcends the instant case and

would provide guidance to all proceedings cuf ?ently pending
. involving applications for Construction Permits.

-

Oklahoma would submit that the Public Irterest requiresi

discussion of relevant safety and environmental issues at

the Construction Permit phase of issues raised as a conse-

quence of the TMI-2 accident. The accident has been charac-
terized by NRC Staff reviewers as "the most severe accident

in U.S. cannercial nuclear power plant operating history."10

The accident precipitated the existing, unprecedented mori-

torium on issuing new-operating and construction licenses.
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The Lessons Learned Task Force has characterized the acci-

dent " Class 9,"11 a fact significant in itself due to the

Commission's present policy concerning siting and design

requirements. Certain short-term tasks have been identi-

fled by NRC Staff as appropriate construction permit and

operating license standt rds.12 Oklahoma would submit that

these facts suggest relevant safety and environmental

issues have been and will be identified in the coursa of

the investigation of the TMI-2 accident and should be

addressed in all applications for new Construction Permits.

The second issue placed before the Commission by

Applicants is the proper scope of additional Construction

, Permit review that is required before the permit can be

issued. Applicants apparently assert that sufficient in-

vestigation has been conducted as of August 11, 1979, to

justify re-opening of the hearing record. They state that

each day of delay past July 2, 1979, increases the ultimate

cost of Black Fox Station by $251,000, assuming that a

Construction Permit would have been cuthorized to them by

the Licensing Board by that date had the TMI-2 accident not

int e rvened . It was concerning the scope of required further

hearings that Applicants and Oklahoma disagreed in reference

to Applicant s' motion before the Licensing Board of August 11,
1979. Applicants contended below that issues were identified,

canmi tment s by the Companies had been made, and, therefore,
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hearings should be scheduled without further delay. Oklahoma

responded that the scheduling criteria set forth by the

13Appeal Board in the Douglas Point case had not been

satisfied. As that opinion stated:

" the absence of any rigid schedul-...

ing criteria established by statute or
regulation sugge s t s that the adjudica-
tory boards were to decide for them-
selves in such circumstances when hear-
ings should be held on specific issues.
It seems to us that a variety of fac-
tors appropriately should be taken into
account in reaching that decision.
Principal among them are: (1) the de-
gree of likelihood that any early
findings on the issue (s) would retain
their validity; (2) the advantage, if
any, to the public interest and to the

_ litigants in having an early, if not
necessarily conclusive, resolution of
the issue (s); and (3) the extent to
which the hearing of the issue (s) at an
early stage would, particularly if the
issue (s) were later reopened because of
supe rvening development s, occasion pre-
judice to one or more of the
litigants."/14

We noted that Lessons Learned Task Force's Introduction to
NUREG-0578 stated the possibility existed that the recom-

mendations made therein could be displaced as the result of

more comprehensive long-term changes in nuclear regu-
lation.15 The Task Force went on to say in the same docu-

ment that issues to be examined in their Long Term Recom-

mendat' ions Study were " inextricably tied" to fundamental
policy questions.16 They stated the fundamental policy

decisions should be made in conjunction with the Kemeny and
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Rogovin studies.17 We reasoned that because the studies

were expected to discuss issues of a more long-term signi-

ficance, and because all the reports were expected withi. a

relatively short time, scheduling of hearings should await

the issuance of the Long Term Recommendations of the Lessons

18 10Learned Task Force the Kemeny Report and the Rogovin,

20Special Inquiry Report We argued that there was little.

advantage to be gained by having early inconclusive hearings.
Should the longe r-t e rm s tudi es show that the short-term

recommendations were not sufficient to meet future regulatory

requirements, all parties would suf fer the monetary and

procedural burden of re-trying issues; a burden made more

pernicious by the fact that re-litigation can be avoided by
awaiting the long-term studies.

Applicants indicate that the cost of Black Fox Station

increases $251,000 each day the construction is delayed past
July 2, 1979. Hearings within the near-term on short-term

TMI-2 issues would not provide relief from the daily increase
in cost unless they const., ate the only barrier to the
iss';ance of the Const ruct ion Permi t . It is submitted that

Applicants have not made a showing that the Construction

Permit will be, or should be, issued on the strength of the
1commi tment s to short-t enn recommenda t ions alone.

Oklahoma respectfully submits that it is not in the

public interest to confine the safety and environmental
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issues raised as a consequence of the TMI-2 accident and

required to be addressed before the issuance of a Construc-

tion Permit to only the short-term recommendations identi-

fled by Mr. Denton in his August 20, 1979, memorandum to

the Commission concerning licensing. Such action, although

it would pave the way for decision on the Construction Permit,

would certainly have to be amended at some future point in

time in order for Applicants to be srbject to the same

regulatory criteria as other new construction applicants

who presently have their permits pending. Oklahoma does ,

not believe that such action, limiting the eventual neces-

sary issues, was recommende.d by Mr. Denton's memorandum.

Oklahoma considers significant the fact that the Lessons,

Learned Task Force considers TMI-2 to have been a Class 9 [
accident and expects the Task Force to report in their

long-term stuch relative to the significance of this fact

on siting considerations.23 Also significant are the state-

24ments by both the Lessons Learned Task Force and the I&
25E investigators that full assessment of all the causes of

the TMI-2 accidant should await completion of the Kemeny

and Rogovin studies. Oklahoma respect fully requests the

Commission to deny the relief requested by Applicants for

the reason that the Public Interest requires an adequate

resolution of TMI-2 accident issues before the Construction
Permit can be i ssued ,- and that the short-t erm recommendat ions ,
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presently identified, are not in and of themselves sufficient

for this purpose.

III. HEARINGS SCHEDULE.

Oklahoma respect fully submits to the Commission that

Applicants' request for the Commission to schedule hearings

does not conform with the past practices of the agency. As

the portion of the Douglas Point decision quoted above clearly
states:

"the absence of any strict scheduling
criteria established by statute or
regulation suggests that the adjudica-
tory boards were to decide for them-
selves in such circumstances when hear-
ings should be held on specific issues.

"/26. . .,

Such a policy recognizes that settling dates for scheduling
is a problem not only for the various parties, but for the

Licensing Board itself. Furthermore, speci fic scheduling

of hearings is not an action the Commission normally settles
by way of interlocutory relief.27

CONCLUSION

Oklahoma submits that two fundament al issues have been
placed before the Commission by the instant Motion of the

Applicants. Oklahoma further submi ts that the first issue,

whether Construction Permit applications should address safety

and environmental issues raised by the accident at TMI-2,

should be answered in-the af firmat ive. Similarly, Oklahoma
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submits that the Commission should find that proper resolu-

tion of TMI-2 issues in the Construction Permit phase,

requires more than merely the examination of the short-term

recommendations before a Construction Permit should issue,

but should in addition incorporate recommendations that will

result from longer-term studies such as the Long Term Lessons

Learned Recommendations of the Lessons Learned Task Force,

the report of the NRC Special Inquiry and the Kemeny Commission

report. Finally, Oklahoma would submit the Commission should

not entertain Applicants' request for an order scheduling

further hearings but should defer hearings scheduling matters

to the Licensing Board consistant with past practices of

the agency.

Respect fully submit ted,

JAN ERIC CARTWRIGHT
ATTORNEY GENERAL L' OKLAHOMA

JOHN GREGORY THOMAS
ASSIS T ATTORN ENERAL

> -

A LES S. ROGERS
ASSISTANT ATTORNEY GENERAL

,

I

_&- P

LEE.. ILSON-ZALKO
ASS TANT 'TTORNEY GENERAL
11 State Capitol Building

lahoma City,' OK 73105
(405) 521-3921

ATTORNEYS FOR STATE OF OKLAHOMA
.
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CERT.TFICATE OF MAILING

On this 20th day of September, 1979, a true and correct
copy of the foregoing was mailed, postage prepaid, te the
following:

Chairman Joseph M. Hendrie
United States Nuclear

Regulatory Commission
Washington, DC 20555

Commissioner Richard T. Kennedy
United States Nuclear

Regulatory Commission
Washington, DC 20555

Commissioner Victor Gilinsky
United States Nuclear

Regulatory Commission
Washington, DC 20555

Commissioner Peter A. Bradford
United States Nuclecr

Regulatory Commission
Washington, DC 20555

Commissioner John F. Ahearne
United States Nuclear

Regt'l a t ory Commi s s ion
Washincton, DC 20555

Stephen S. Ostrach
Office of the General Counsel
United States Nuclear

Regulatory Commission
Washington, DC 20555

Richard S. Salzman, Esquire
Atomic Safety and Licensing

Appeal Board
United States Nuclear

Regu'.atory Commission
Washington, DC 20555

Dr. W. Reed Johnson
Atomic Safety and Licensing

Appeal Board Pane: 1270 n99: c
United States Nuclear

Regulatory Commission
Washington, DC 20555
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Jerome E. Sharfman, Esquire
Atomic Safety and Licensing

Appeal Board Panel
United States Nuclear

Regulatory Commission
Washington, DC 20555

socketing and Service Sect ion
Office of the Secretary of

the Commission
United States Nuclear

Regulatory Commission
Washington, DC 20555
(20 copies)

Atomic Safety and Licensing
Board Panel

United States Nuclear
Regulatory Commission

Washington, DC 20555

Atomic Safety and Licensin,*
Appeal Board Panel

United States Nuclear
Regulatory Commission

Washington, DC 20555

Sheldon J. Wolfe, Esquire
Atomic Safety and Licensing

B"ard Panel
United States Nuclear

Regulatory Commission
Washington, DC 20555

Mr. Frederick J. Shon, Member
1tomic Safety and Licensing

Board Panel
United States Nuclear

Regulatory Commission
Washington, DC 20555

Dr. Paul W. Purdom, Director
Environmental Studies Group
Drexel University
32nd and Chestnut Streets
Philadelphia, PA 19104

.
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L. Dow Davis, Esquire
William D. Paton, Esquire
Colleen Woodhead, Esquire
Counsel for NRC Staff
U. S. Nuclear Regulatory Commission
Washington, DC 20555

Joseph R. Farris, Esquire
John R. Woodard, III, Esquire
Green, Feldman, Hall & Woodard
816 Enterprise Building
Tulsa, OK 74103

Joseph Gallo, Esquire
1050 17th Stree' N.W.
Seventh Flor.
Washington, DU 20036

Mr. Clyde Wisner
NRC Region 4
Public Affairs Officer
611 Ryan Plaza Drive
Suite 1000
Arlington, TX 76011

Andrew T. Dalton, Esquire
1437 South Main Street
Room 302
Tulsa, OK 74119

Mrs. Carrie Dickerson
Ci t izens Act ion for Safe Energy, Inc.
P. O. Box 924
Claremore, OK 74107

hk s . Ilene H. Younghein
3900 Cashion Place
Oklahoma City, OK 73112

Mr. Lawrence Burrell
Route 1, Box 197
Fairview, OK 73"37

Glenn E. Nelson, Esquire
Michael I. Miller, Esquire
Isham, Lincoln and Beale
One First National Plaza
Chicago, IL 60603
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Mr. Gerald F. Diddle
General Manager
Associated Electric Cooperative, Inc.
P. O. Box 754
Springfield, MO 65801

Mr. Maynard Human
General Manager
Western Fanmers Elect.?ic Cooperative
P. O. Box 429
Anadarko, OK 730/J5

Mr. Vaughn L. Conrad
Public Service Company of Oklahoma
P. O. Box 201
Tulsa, OK 74102

Mr. T. N. Ewing, Manager
Black Fox Station Nuclear Project
Public Service Company of Oklahoca
P. O. Box 201
Tulsa, OK 74102

Mr. M. J. Robinson
Black & Veatch
P. O. Box 8405
Kansas City, MO 64114

George L. Edgar, Esquire
Kevin P. Gallen, Esquire
Morg'n, Lewis & Bockius
Suite 700
1800 M. Street, N.W.
Washington, DC 20036

t

I
'

\
CHARLES S. ROGERS V

_
-

.
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p. 1.

8
Id., pp. 2-7.

0
0klahoma at the smne time opposed scheduling hearings

on the basis that issues were not yet identified. (See
discussion at pp. 7, 8, 9, infra.

10NUREG-0600 Forward

11"NRC Staff Response to Board Question No. 4 Regard-
ing the Occurrence of a Class 9 Accident at Three Mile Island,"
Attachment, Public Service Electric and Gas Co. (Salem Nuclear
Generating Station, Unit No. 1) Docket No. 50-272.

12
Memorandum From H. Denton to Commissionars, August 20,

1979, " RESUMPTION OF LICEF9ING REVIEWS FOR NUCLEAR POWER
PLANTS."

13Pot omac Elect ric Power Co. (Douglas Point Nuclear
Generating Station, Units 1 & 2) ALAB-277, 1 NRC 539 (197&).

14 Id., at 547.

15NUREG-0578, at 3.

"The decision-making process followed
by the Task Force in determining which
safety issues required short-term li-
censing action versus those that could
be de ferred- for furthe r evaluation by
the Task Force or others, was based
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upon engineering evaluation and quali-
tative professional judgment of the
safety significance of the .various
issues. In this regard, the Task Force
has selected items for "short-term
action" if their implementation would
provide substantial, additional protec-
tion required for the public health and
safety. Our recommendations -for short-
term action are prompt, specTri c , and
safety sienificant in their character
and are not likely tT be overturned or
contradicted bJ conTinEng studies 5
investigations. Some of them may
eventually be c i splac ed Ihoweve r , by
more comprehE sive lone term chances Tn
nuclear power plant regulation. In
some cases, an immediate action may not
be amenable to precise description on
the basis of information or analyses
developed to date; however, the item
has been ji.dged by the Task Force to be
of sufficient safety significance to
require an immediate commitment to get
studies or - t e s t ing unde rway. In this
case the recommended action is to ob-
tain a 'short-term commitment' for a
longer term modification, study, or
test by affected licensees." (Emphasis
added)

10 Id., at 4.

17
Ibid.

18 The Task Force apparently believed the report would
be available by September 1, 1979. NUREG-0578, p. 4. Events
have shown that estimate to have been ambitious.

19
According to the Executive Order e ..lishing the

Commission, the final report is legally du= cot later than
six months from the date of its first meet!.ig. 44 Fed.
Reg. 22027, 22028. The due date has been calculated to be
October 25, 1979.

90" When the Special Inquiry was established, it was con-
templated that six months would be necessary for conducting
the inquiry. 44 Fed. Reg. 35065.

.
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21
It is, of course, Applicants' burden, as movant, to

prove that the actions requested are in the public interest
and should be granted. 10 CFR, 9 2.731.

92~ See note 11 above.
23

MEMORANDUM FOR: All Licensing and Appeal Boards,
Post Three Mile Island Task Force. June 6, 1979.

24
Status Report and Short Term Recommendations, NUREG-

0578, p. 4.
25

Investigation Into the March 28, 1979, Three Mile
Island Accident BY Office of Inspection and Enforcement,
Forward, NUREG-0600.

1 NRC, at 547.

See discussion, Part I, supra.
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